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REF  ACE.  ~^^^^:r^  y  f^  ^. 


No  legal  publication  in  this  country  has  attained  equal  popularity 
with  the  commentaries  on  American  law,  written  by  Chancellor  Kent 
nearly  seventy  years  ago,  and  embraced  in  a  course  of  lectures  de- 
livered before  the  students  of  Columbia  College. 

The  thorough  compilations  of  law  made  by  Blackstone  and  Kent 
are  the  first  legal  works  purchased  by  the  student  as  the  nucleus  of 
a  library,  and  in  after  years  usually  occupy  a  prominent  place  on  the 
well-filled  shelves  of  the  successful  practitioner. 

The  present  age  is  prolific  in  the  production  of  law  books;  hence 
the  busy  lawyer  seeks  for  brevity  as  well  as  accuracy  in  the  pages  of 
the  volumes  he  is  about  to  examine.  Professors  of  law  in  our  col- 
leges frequently  confine  their  lectures  to  the  text  of  the  elementary 
works  studied,  adding  their  own  notes  and  suggestions,  in  lieu  of  the 
notes  of  the  author  or  editor. 

Impressed  with  a  belief  that  the  presence  of  copious  notes  to  these 
commentaries  confuse  the  student  and  general  reader,  and  tend  to  di- 
vert and  lessen  their  interest  in  the  subject,  the  present  editor  has 
almost  entirely  refrained  from  annotations,  and  has  confined  his 
table  of  cases  to  the  decisions  of  American  tribunals  as  cited  by 
Chancellor  Kent  himself. 

He  is  sustained  as  to  the  advisability  of  such  a  course  by  the  re- 
ceipt of  numerous  letters  from  professors  in  a  majority  of  the  law 
schools  of  the  country,  commending  his  edition  of  Blackstone's  Com- 
mentaries, and  his  efforts  to  condense  in  one  volume  all  the  material 
in  those  compilations  of  present  value,  or  of  historical  interest,  as  well 
as  omitting  the  aggregated  notes  of  previous  editions. 

The  system  of  prefatory  catch  words  to  each  paragraph  in  the  en> 
tire  work  has  been  adopted  by  the  editor  from  his  previous  legal 
publications,  and  has  met  with  the  approval  of  members  of  the  pro- 
fession, as  tending  to  disclose  at  a  glance  the  subject  matter  of  each 
sentence. 

Fblladelphia,  1894. 

(ill)* 
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COMMENTARIES 

ON 

AMERICAN  LAW. 


PART  !• 

THE  LAW  OP  NATIONa 


LECTURE  L 
ITS  FOUNDATION  AND  HISTOBT. 

Early  Adoption  by  Congress. 

On  assuming  the  character  of  an  independent  nation,  the  United 
States  became  subject  to  that  system  of  rules,  which  reason,  morality, 
and  custom  had  established  among  the  ciyilized  nations  of  Europe. 
During  the  progress  of  the  American  reyolution,  congress  pro- 
fessed obedience  to  this  international  law. 

The  Law  of  Nations  Defined. 

The  law  of  nations  is  that  code  of  public  instruction,  which  defines 
the  rights,  and  prescribes  the  duties  of  nations,  in  their  intercourse 
with  each  other.  Its  faithful  observance  is  essential  to  national 
character,  and  to  the  happiness  of  mankind. 

Theory  of  the  Law. 

Montesquieu  bases  the  law  of  nations  on  the  principle,  that  differ- 
ent nations  should  do  each  other  as  much  good  in  peace,  and  as 
little  harm  in  wa^s  possible,  without  injury  to  their  true  interests. 

Interpretation  and  Enforcement. 

The  extent  and  precise  injunctions  of  this  law  are  often  difficult 
to  explain,  because  the  precepts  of  the  code  are  not  always  defined 
with  precision,  and  no  civil  tribunal  of  nations  exists  to  interpret 
it;  and,  finally,  no  adequate  pacific  means  are  found  to  enforce 
obedience  to  its  dictates. 

Its  Foundation  Disputed. 

Writers  differ  as  to  the  foundation  of  the  law  of  nations.  Some 
consider  it  a  mere  system  of  positive  institutions,  founded  upon 
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consent  and  nsage;  while  others  deem  it  the  same  as  the  law  of 
nature,  applied  to  the  conduct  of  nations,  in  the  character  of  moral 
persons,  susceptible  of  obligations  and  laws.  Neither  theory  is 
exclusively  true. 

Its  Origin. 

Its  useful  and  practical  part  is  positive  law,  founded  on  usage, 
consent  and  agreement  It  is  however  allied  to  natural  jurispru- 
dence; and  derives  much  of  its  force  and  dignity  from  the  same  views 
of  the  nature  of  man,  and  the  same  sanction  of  revelation,  as  those 
from  which  the  science  of  morality  is  deduced. 

Natural  and  Positive  International  Law. 

By  the  former,  every  state,  in  its  relations  with  other  states,  is 
bound  to  act  with  justice,  good  faith  and  benevolence  Vattel  terms 
this  the  necessaiy  law  of  nations,  because  the  law  of  nature  com- 
mands it  Others  call  it  the  internal  law  of  nations,  because  ren- 
dered obligatory  by  conscience. 

FoUtical  Ethics. 

The  science  of  public  law  should  not  be  distinct  from  that  of 
ethics.  Governments  are  equally  bound  by  the  obligations  of  truth, 
justice  and  humanity  in  relation  to  other  powers,  as  in  the  man- 
agement of  local  matters.  Bodies  politic  are  collections  of  indi- 
viduals, moral  persons,  capable  of  doing  right  or  wrong;  each  one 
of  whom  carries  with  him  into  the  service  of  the  community,  the 
same  binding  law  of  morality  and  religion,  which  should  control  his 
conduct  in  private  life. 

Its  Oomponent  Farts. 

The  law  of  nations  is  a  complex  sfystem.  It  consists  of  general 
principles  of  right  and  justice,  equally  adapted  to  the  government 
of  individuals  in  a  state  of  natural  equality,  and  to  the  relations  and 
conduct  of  nations;  of  a  collection  of  usages  and  customs,  the  growth 
of  civilization  and  commerce;  and  of  a  code  of  conventional  or  posi* 
tire  law. 

Its  Principles.  « 

In  the  absence  of  positive  regulations,  the  inter<fourse  and  conduct 
of  nations  are  governed  by  principles  deduced  from  their  rights 
and  duties,  and  the  nature  of  moral  obligation,  which  is  similar  in 
the  case  of  nations  as  of  individuals;  for  individual  and  national 
morality  are  parts  of  one  and  the  same  science. 

Community  of  Christian  Nations. 

The  law  of  nations,  so  far  as  it  is  founded  on  the  principles  of 
natural  law,  is  equally  binding  upon  all  mankind.  But  the  Chris- 
tian nations  of  Europe  and  their  descendants  in  America,  by  the 
vast  superiority  of  their  attainments  in  arts,  science,  commerce  and 
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goTemment,  and  by  the  more  certain  truths  which  Christianity 
has  communicated  to  the  ethical  jurisprudence  of  the  ancients,  hare 
established  a  law  of  nations  peculiar  to  themselves.  They  are  unit* 
ed  by  religion,  manners,  morals,  humanity  and  science;  also  by 
commercial  intercourse,  by  alliances  and  treaties,  by  the  inter- 
change of  ambassadors,  and  by  the  study  and  recognition  of  the 
same  writers  and  systems  of  pubUo  law. 

Customs  of  the  Ancients. 

Our  law  of  nations  is  the  offspring  of  modem  times.  The  most 
refined  states  among  the  ancients  apparently  had  no  conception  of 
the  moral  obligations  of  justice  and  humanity  between  nations;  and 
the  science  of  international  law  did  not  exist  They  regarded 
strangers  as  enemies,  and  their  property  as  lawful  prize.  Their 
laws  of  war  and  peace  were  deplorable  and  barbarous. 

The  Greeks.    Piracy  and  Prisoners. 

In  the  most  enlightened  ages  of  the  Grecian  republics,  piracy  was 
deemed  an  honorable  employment.  The  fleets  of  Athens,  the  best 
disciplined  naval  force  of  the  ancients,  were  addicted  to  piratical 
excursions.  It  was  held,  that  Greeks,  even  as  between  their  own 
cities  and  states,  were  bound  to  no  duties,  nor  by  any  moral  law, 
without  compact;  that  prisoners  taken  in  war,  had  no  rights,  and 
might  lawfully  be  put  to  death,  or  sold  into  perpetual  slavery,  with 
their  wives  and  children. 

Amphictyonic  Council. 

Many  feeble  efforts  appear  in  Grecian  history  In  favor  of  national 
justice.  The  object  of  the  Amphictyonic  council  was  to  institute 
a  law  of  nations  among  the  Greeks,  and  amicably  settle  contests  be- 
tween the  Grecian  states.  A  law  existed  to  allow  to  the  van- 
quished the  privilege  of  burying  their  dead,  a  truce  being  granted 
for  such  purpose.  Some  states  had  resident  ministers  at  the  courts 
of  other  states. 

Prisoners  of  War. 

Instances  existed  of  marked  humanity  shown  to  prisoners  of  war. 
During  a  cessatioA  of  hostilities  in  the  Peloponnesian  war,  Athens 
and  Sparta  agreed  to  an  exchange  of  prisoners.  Aristotle  de- 
nounced the  injustice  of  the  doctrine  of  Grecian  policy,  that  by  the 
laws  of  war,  the  vanquished  became  the  absolute  property  of  the 
victor;  and  weakened  by  argument  the  false  foundations,  on  which 
the  law  of  slavery,  by  means  of  capture  in  war,  was  established. 

Contrast  with  Roman  Law. 

The  influence  of  regular  law  was  more  marked  among  the  Bomans, 
than  among  the  Greeks  in  their  intercourse  with  foreign  powers. 
It  was  a  principle  in  Rome,  that  none  but  sworn  soldiers  could  law- 
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fuDy  contend  with  the  enemy*  The  institation  of  a  college  of  her- 
alds or  priests,  charged  with  the  law  relating  to  declarations  of  war 
and  treaties  of  peace,  indicated  a  people  advanced  in  the  cultivation 
of  the  law  of  nations  as  a  science. 

Triumphs  of  Boman  Anus. 

That  the  voice  of  justice  and  humanity,  however,  was  seldom  lis- 
tened to,  appears  but  too  plainly  in  the  haughty  triumphs  of  the 
Boman  legions,  tiieir  cunning  interpretation  of  treaties,  their  con- 
tinued violation  of  justice,  their  cruel  rules  of  war,  and  the  entire 
series  of  their  wonderful  successes  in  the  steady  progress  of  the  con- 
quest of  the  world. 

lAvy's  History. 

Livy^s  magnificent  history  of  the  rise  and  progress  of  the  Boman 
power,  excites  admiration  for  the  vigor,  skill,  valor  and  fortitude  of 
the  Boman  people,  but  no  reader  of  principle  can  well  avoid  feeling 
a  detestation  of  the  fierce  spirit  of  conquest  it  displays,  and  of  the 
barbarous  customs  of  the  ancients. 

The  Juenirthau  War. 

A  purer  system  of  public  morals  was  cultivated,  and  gained 
ground  in  the  Boman  State.  The  cruelties  of  Marius  in  the  Jugur- 
than  war,  in  slaying  some  of  the  inhabitants  of  a  Numid'ian  town, 
and  enslaving  the  remainder,  were  declared  by  Ballust  to  be  contra 
jus  belli 

Views  of  Gicero. 

At  the  zenith  of  the  Boman  power,  Gicero  expressed  his  disgust 
at  the  excesses,  in  which  his  countrymen  indulged  their  military 
spirit  He  discerned  that  mankind  were  not  intended,  as  rational 
and  social  beings,  to  live  in  eternal  enmity  with  each  other;  and 
he  recommended  in  a  well  nigh  perfect  ethical  code,  the  virtues  of  hu- 
manity, liberality  and  justice  towards  other  people,  as  founded  in 
the  universal  law  of  nature.  To  deny  to  strangers  the  use  and  pro- 
tection of  the  city  would  be  inhuman;  while  to  overturn  justice  by 
plundering  others,  tended  to  destroy  civil  society,  as  well  as  to  vio- 
late the  laws  of  nature  and  the  institutions  of  heaven.  He  illus- 
trated the  principle,  that  nothing  was  truly  useful,  which  was  not 
honest. 

Value  of  the  Romau  Law. 

In  the  latter  ages  of  the  Boman  empire,  when  their  municipal 
law  became  highly  cultivated,  and  adorned  by  philosophy  and 
science^  the  law  of  natiohs  was  recognized  as  part  of  the  natural 
reason  of  mankind.  This  law  of  Bome  became  a  national  guide  to 
future  ages;  appealed  to  by  modem  tribunals  and  writers  as  au- 
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thoritatiye  evidence  in  cases,  in  which  nsage  and  positiYe  law  are 
silent. 

Pandects  of  Justinian. 

Yet  the  sages,  from  whose  works  the  Pandects  were  compiled, 
speak  bnt  indistinctly  and  imperfectly  on  the  subject  of  interna- 
tional law.  Orotlns  asserts,  that  they  must  be  read  with  much 
discrimination;  for  they  often  termed  that  usage  the  law  of  na- 
tions, which  preyailed,  perhaps  by  casual  consent  among  some  na- 
tions only;  and  treated  indiscriminately  many  things  which  be- 
longed to  the  law  of  nations,  with  matters  of  mere  municipal  law. 

Criticism  of  Boman  Jurisprudence. 

The  Boman  jurisprudence,  at  its  best,  was  an  imperfect  transcript 
of  the  precepts  of  natural  justice  on  the  subject  of  national  duty. 
It  retained  strong  traces  of  ancient  rudeness,  from  the  want  of  the 
Christian  system  of  morals  and  the  ciyilizing  restraints  of  commerce. 
It  stUl  asserted,  that  prisoners  of  war  became  slayes  by  the  law  of 
nations;  and  eren  in  respect  to  foreign  nations,  with  whom  the 
Romans  were  at  peace,  but  with  whom  they  had  no  particular  al- 
liance, it  is  stated  in  the  Digest,  that  whoever  passed  from  one  coun- 
try to  the  other,  became  at  once  a  slave.  No  rule  of  national  law 
could  be  more  directly  calculated  to  destroy  all  commercial  inter- 
course, and  to  maintain  eternal  enmity  between  nations. 

Irruption  of  Barbarians. 

The  irruption  of  the  northern  tribes  of  Scythia  and  Germany 
overturned  all  that  had  been  gained  by  the  Boman  law,  annihilated 
every  restraint  and  sense  of  national  obligation;  and  civil  society 
relapsed  into  the  violence  and  confusion  of  the  barbarous  ages. 

The  Middle  Ages. 

Mankind  seemed  doomed  again  to  live  in  distrust  or  hostility, 
and  to  look  upon  a  stranger  as  an  enemy.  Piracy,  rapine  and  fero- 
cious warfare  prevailed.  The  manners  of  nations  were  barbarous, 
and  their  maxims  of  war  cruel.  Slavery  was  deemed  a  lawful  con- 
sequence of  capture.  The  Visigoths,  Saxons,  Sicilians  and  Ba- 
varians enacted  laws,  however,  to  restrain  the  plunder  of  ship- 
wrecked goods,  and  to  extend  the  rights  of  hospitality  to  strangers. 
Notwithstanding  a  few  efforts  of  this  description,  the  law  of  na- 
tions remained  in  the  rudest  state  down  to  the  sixteenth  century. 

Harsh  Treatment  of  Prisoners  and  Strangers. 

In  many  instances,  shipwrecked  strangers  were  made  prisoners 
and  sold  as  slaves,  without  offending  any  public  sense  of  justice. 
Acts  of  the  greatest  perfidy  towards  strangers  and  enemies  were 
frequent.  Prisoners  were  put  to  death  for  their  gallantry  and 
brave  defence  in  war.    There  was  no  reliance  upon  the  word  an^ 
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honor  of  men  in  power.  Reprisals  and  private  wars  occurred.  In- 
stances existed  of  the  violation  of  embassies,  the  murder  of  heralds 
and  hostages,  and  the  imprisonment  of  guests.  The  victor  in  war 
had  the  option  of  slaying  his  prisoners,  of  reducing  them  to  slavery, 
or  of  exacting  an  exorbitant  ransom  for  their  deliverance.  So  late 
as  the  time  of  Cardinal  Bichelieu,  it  was  held  to  be  the  right  of  all 
nations  to  arrest  strangers,  who  came  into  the  countiy  without  a 
safe  conduct 

Alliances  and  Arbitrations. 

Charlemagne  endeavoured  to  introduce  order  and  propagate  Chris- 
tianity; and  occasionally  through  the  dark  ages  we  find  some  recog- 
nition of  public  law,  by  means  of  alliances,  and  submission  of  dis- 
putes to  the  arbitrament  of  a  neutral  power. 

Improvement  in  the  Law. 

Five  institutions  in  the  eleventh  century  essentially  contributed 
to  improve  the  law  of  nations,  viz.,  (1)  the  feudal  system,  (2)  the 
concurrence  of  Europe  in  one  form  of  religious  worship  and  govern- 
ment, (3)  the  establishment  of  chivalry,  (4)  the  negotiations  and 
treaties  forming  the  conventional  law  of  Europe,  and  (5)  the  settle- 
ment of  a  scale  of  political  rank  and  precedency. 

Influence  of  the  Churcli. 

The  chief  cause  of  reformation  was  the  intimate  alliance  of  the 
great  powers  as  one  Christian  community,  introducing  thereby  a 
more  enlightened  sense  of  right  and  justice.  It  taught  the  duty  of 
benevolence  to  strangers,  of  humanity  to  the  vanquished,  of  the 
obligation  of  good  faith,  and  of  the  sins  of  murder,  revenge  and 
rapacity.  The  modern  history  of  Europe  shows  the  authority  of  the 
church  over  turbulent  princes  and  warriors;  and  of  its  effect  in 
meliorating  manners,  checking  violence  and  introducing  a  system 
of  morals,  which  inculcated  peace  and  justice. 

Councils  of  the  Church. 

Convocations  of  the  clergy  resembled  a  federal  alliance,  and 
sometimes  settled  the  titles  and  claims  of  princes,  and  regulated  the 
temporal  affairs  of  the  Christian  powers.  The  confederacy  of  the 
Christian  nations  was  united  by  a  sense  of  common  duty  and  inter- 
est 

War  on  the  Infidels. 

It  became  a  principle  of  bdief  and  action,  that  it  was  a  right 
and  a  duty  to  reduce  to  obedience,  for  the  sake  of  conversion,  every 
people  differing  from  them  in  religious  faith.  To  make  war  upon  in- 
fidels was  for  centuries  a  conspicuous  part  of  European  public 
laWy  which  had  at  least  one  good  effect  upon  the  Christian  powers, 
in  the  cultivation  of  peace  and  union  between  them,  and  in  more 
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free  intercoane.  It  was  not  tintil  after  the  age  of  GrotinB  and 
Bacon,  that  the  error  was  eradicated,  that  it  was  lawful  to  invade 
Mahometan  and  Pagan  countries.  Lord  Coke  held,  that  an  al- 
liance for  mutual  defence  was  unlawful  between  Christians  and 
Turks;  and  Grotius  asserted,  that  all  Christian  nations  were 
bound  to  assist  one  another  against  the  attacks  of  infidels.  Even 
Lord  Bacon  questioned,  whether  a  war  with  infldds  was  not  first 
in  order  of  dignity,  and  to  be  preferred  over  all  other  temporal 
quarrels;  and  whether  such  contest  might  not  be  undertaken  merely 
for  the  propagation  of  the  Christian  faith,  without  other  cause  of 
hostility. 

CSiivalry. 

The  influence  of  chivalry  was  beneficial  upon  the  laws  of  war.  It 
introduced  declarations  of  war  by  heralds,  and  decided  that  to  at- 
tack an  enemy  by  surprise  was  dishonorable.  It  dictated  humanity 
to  the  vanquished,  courtesy  to  enemies,  and  fidelity,  honor,  and 
magnanimity  in  war. 

InfiLuezLce  of  the  Oivil  Law. 

The  introduction  and  study  of  the  civil  law  occasioned  more  lib- 
eral views  of  the  rights  and  duties  of  nations.  This  refined  system 
of  Boman  ethical  and  municipal  jurisprudence,  as  taught  in  the 
universities,  and  illustrated  by  eminent  civilians,  produced  a  great 
effect  upon  the  public  mind.  This  grand  monument  of  the  embodied 
wisdom  of  the  ancients,  when  once  examined,  refiected  light  upon 
the  feudal  institutions,  and  the  public  councils  of  Europe.  The 
rules  of  the  civil  law  were  applied  to  the  government  of  national 
rights,  and  materially  contributed  to  the  erection  of  the  modern 
international  law  of  Europe.  From  the  thirteenth  to  the  sixteenth 
century,  all  controversies  between  nations  were  adjudged  by  the 
rules  of  the  civil  law. 

Effect  of  Treaties. 

Treaties^  conventions  and  commercial  associations  had  a  still 
more  direct  influence  in  the  formation  of  the  great  modern  code  of 
public  law,  rendering  it  more  of  a  positive  code.  Commercial  ordi- 
nances and  conventions  tended  to  refine  public  law,  to  promote  in- 
tercourse, and  to  protect  the  persons  and  property  of  merchants  in 
cases  of  shipwreck  and  piracy,  and  against  seizure  and  arrest  upon 
the  breaking  out  of  war. 

Auxiliary  Treaties. 

These  permitted  one  nation  to  be  an  enemy  to  a  certain  extent 
only.  Thus  if,  during  peace,  a  defensive  trea^  had  been  made  be- 
tween one  of  the  parties  to  a  subsequent  war  and  a  third  power,  by 
idiich  a  certain  number  of  troops  were  to  be  furnished  in  case  of 
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war,  a  compliance  therewith  implicated  the  aoziliary  as  a  party  to 
the  war,  only  so  far  as  its  contingent  was  concerned. 

Treaties  of  Subsidy. 

These  also  showed  the  progress  of  the  laws  of  nations.  The 
troops  of  one  nation,  to  a  definite  extent,  could  be  hired  for  the  serv- 
ice of  one  of  the  belligerents^  without  affording  ground  for  hos- 
tility with  the  nation  supplying  them. 

Bights  of  Commerce. 

The  rights  of  commerce  became  regarded  as  under  the  law  of 
nations,  and  Elizabeth  complained  of  the  Spaniards,  in  prohibiting 
commerce  in  the  Indian  seas. 

Shipwrecks. 

On  the  revival  of  commerce,  efforts  were  made  to  suppress  piracy, 
and  to  protect  shipwrecked  property.  Valin  imputes  the  bar- 
barous custom  of  plundering  such  property,  not  merely  to  cupidity, 
but  also  to  a  peculiar  cause.  The  earliest  navigators  were  almost 
aU  pirates;  and  whenever  shipwrecked,  were  deemed  just  objects 
of  punishment  by  the  inhabitants  of  the  coasts  whom  they  had 
robbed. 

Boman  Practices. 

The  Bhodians  instituted  this  practice  of  plundering  shipwrecks, 
and  were  imitated  in  this  respect  by  the  Bomans,  whose  officials 
made  but  feeble  efforts  at  restraint.  The  goods  cast  ashore  first 
belonged  to  the  finder,  but  afterwards  were  claimed  by  the  state. 
This  change  from  private  to  public  appropriation  of  property  ren- 
dered a  return  to  justice  natural  and  easy.  The  emperors  Hadrian 
and  Antoninus  first  renounced  the  claim  to  shipwrecked  goods,  in 
favor  of  the  rightful  owner.  Succeeding  emperors,  however,  dis- 
r^arded  the  laws  in  favor  of  the  unfortunate  mariner  and  mer- 
chant 

Saxon  and  Norman  Pillage. 

When  the  Boman  empire  itself  was  overthrown  by  the  Northern 
barbarians,  the  laws  of  humanity  were  swept  away,  and  the  con- 
tinual depredations  of  the  Saxons  and  Normans  induced  the  inhab- 
itants of  the  western  coast  of  Europe  to  treat  all  shipwrecked 
navigators  as  pirates. 

Gradual  Suppression. 

Andronicus  Gomnenus,  emperor  at  Constantinople  in  1183,  made 
great  efforts  to  repress  this  inhuman  practice;  but  pillage  had 
become  a  moral  pestilence.  Even  the  excommunications  of  the 
church  did  not  check  it  The  revival  of  commerce,  and  the  forma- 
tion of  treaties  between  sovereigns,  contributed  gradually  to  sup- 
press this  criminal  practice;  but  the  finishing  stroke  to  this  species 
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of  piracy  wag  reserved  to  the  ordinances  of  Lotds  XTV.,  which  de- 
clared that  shipwrecked  property  and  persons  were  under  the 
protection  of  the  crown;  and  punishment  of  death  was  pronounced 
against  the  gwltj. 

Prisoners  of  War. 

Humanity  in  the  treatment  of  prisoners  is  to  be  imputed  to  the 
influence  of  Christianity,  and  of  conventional  law,  establishing  a 
general  exchange  of  prisoners,  rank  for  rank;  and  protecting  cartel 
ships  for  that  purpose.  It  is  a  practice  of  modern  introduction 
into  Hurope,  and  apparently  was  unknown  in  the  sixteenth  cen- 
tury. The  private  interest  of  the  captor  in  his  prisoner,  and  his 
right  to  claim  ransom  money  continued  through  that  period;  the 
practice  of  ransom,  founded  on  the  right  of  property,  having  suc- 
ceeded to  the  Greek  and  Boman  practice  of  killing  prisoners,  or 
selling  them  as  slaves. 

Foreign  Ambassadors. 

The  security  and  facility  of  national  intercourse  was  greatly  im- 
proved by  the  admission  of  resident  ministers  at  each  sovereign's 
court  It  became  a  definite  principle  of  public  law,  that  ambas- 
sadors were  exempted  from  all  local  jurisdiction,  civil  and  criminal 
Lord  Ck>ke  however  deemed  the  law  in  his  day  to  be,  that  an  am- 
bassador lost  his  privilege,  where  he  committed  a  crime,  that  was 
not  merely  malum  prohibitum,  and  might  be  punished  as  any  other 
alien,  and  was  even  bound  to  answer  civilly  for  his  contracts,  that 
were  good  jure  gentium. 

Grotixis,  fhe  Father  of  the  Law  of  Nations. 

Thus  stood  the  law  of  nations  at  the  age  of  Orotius.  It  had  been 
rescued  from  the  cruel  usages  of  the  barbarians,  and  been  restored 
to  some  degree  of  science  by  the  influence  of  Christianity,  the 
study  of  the  Boman  law,  and  the  spirit  of  commerce.  But  it  was 
still  in  a  state  of  disorder,  and  its  principles  were  little  known,  and 
less  observed.  It  consisted  of  a  series  of  undigested  precedents. 
Lord  Bacon's  works  first  suggested  to  Qrotius  the  idea  of  reducing 
the  law  of  nations  to  the  precision  of  a  regular  science.  He  found 
the  sentiment  prevailing,  that  war  was  a  stranger  to  justice,  and 
that  persons  who  were  friends  to  justice  in  private  life,  made  no 
account  of  it  in  a  whole  nation ;  and  did  not  deem  it  applicable  to 
rulers.  He  perceived  horrible  cruelty  in  war  throughout  the  Chris- 
tian world,  of  which  barbarians  might  be  ashamed.  When  men 
took  up  arms^  there  was  no  longer  any  reverence  for  law. 

The  Object  of  Qrotius. 

His  object  was  to  correct  these  false  theories,  by  showing  a  com- 
munity of  sentiment  among  the  wise  of  all  nations  and  ages,  in 
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favor  of  the  natural  law  of  morality;  to  prove  that  justice  was 
essential  to  the  well  being  of  society,  and  the  great  commonwealth 
of  nations  stood  in  need  of  law,  and  the  observance  of  faith.  His 
aim  was  to  digest  in  one  code  the  principles  of  public  right,  and 
to  supply  authorities  for  almost  every  case  in  the  conduct  of  nations. 
He  produced  such  a  work,  which  has  been  the  standard  of  authority 
in  every  succeeding  age. 

Puffendorf. 

Among  the  disciples  of  Orotius,  Puffendorf  held  the  flrst  rank. 
He  went  largely  into  the  principles  of  natural  law,  and  combined 
the  science  of  ethics  with  the  law  of  nations.  His  work  is  rather 
a  treatise  on  moral  philosophy;  and  is  of  little  practical  value  in 
teaching  us  what  the  present  law  of  nations  is. 

Vattel. 

The  most  popular  and  elegant  writer  on  the  law  of  nations  is 
Vattel.  He  has  been  cited  more  freely  for  a  half  century  than  any 
one  of  the  public  jurists,  but  he  is  deficient  in  philosophical  pre- 
cision, and  is  not  sufficiently  supported  by  the  authority  of  prec- 
edents. Since  the  age  of  Grotius,  the  code  of  war  has  been  vastly 
improved  and  enlarged,  its  rights  better  defined,  and  its  severities 
greatly  mitigated. 

SoiirceB  of  the  Present  Jjsl-w. 

To  ascertain  the  present  law  of  nations,  we  appeal  to  the  evidence 
of  the  rules  of  public  law,  by  a  reference  to  the  decisions  of  those 
tribunals,  to  whom,  in  every  country,  the  administration  of  that 
branch  of  jurisprudence  is  specially  entrusted.  We  likewise  appeal 
to  the  official  documents  and  ordinances  of  particular  states,  which 
have  reduced  into  a  systematic  code  the  law  of  nations,  on  those 
points  which  relate  particularly  to  the  rights  of  conmierce,  and  the 
duties  of  neutrality.  The  opinions  of  eminent  statesmen,  and  the 
writings  of  distinguished  jurists,  are  regarded  of  great  consideration 
on  questions  not  settled  by  conventional  law.  Where  the  principal 
jurists  agree,  the  presumption  in  favor  of  the  solidity  of  their 
maxims  is  very  great,  and  no  civilized  nation  will  disregard  the 
uniform  views  of  established  writers  on  international  law. 

Kespect  for  Eiiropean  Usage. 

In  all  our  foreign  negotiations  and  domestic  questions  of  national 
law,  we  have  implicitly  respected  the  practice  of  Europe,  and  the 
opinions  of  her  most  distinguished  civilians.  The  most  celebrated 
collections  and  codes  of  maritime  law,  such  as  the  Gonsolato  del 
Mare,  the  law»  of  Oleron,  the  laws  of  the  Hanseatic  League,  and 
above  all  the  marine  ordinances  of  Louis  XIY.  are  also  referred  to, 
as  containing  the  immemorial  law  of  Europe. 
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Study  of  International  Law. 

A  thorough  knowledge  of  the  prindpies  of  the  law  of  nations  Is 
necessary  to  lawyers  and  statesmen,  and  highly  ornamental  to  eyery 
scholar.  Many  questions  arise  in  the  course  of  commercial  transac- 
aoBB,  which  require  for  their  solution  an  accurate  acquaintance 
with  the  conventional  law  of  Europe. 
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LECTURE  IL 
BIGHTS  AND  DUTIES  OF  NATIONS  IN  A  STATE  OF  PEACE. 

Equality  of  States. 

Nations  are  equal  in  respect  to  each  other,  and  entitled  to  equal 
consideration  of  their  rig;hts,  whatever  may  be  their  relatiye  dimen- 
sions or  strength;  or  however  they  may  differ  in  goyemment,  re- 
ligion or  manners.  This  perfect  equality  and  independence  of  all 
distinct  states,  is  a  fundamental  principle  of  public  law. 

Independence  of  States. 

Hence,  each  nation  has  a  right  to  govern  itself,  and  no  other  na- 
tion may  dictate  to  it  a  form  of  government  or  region,  or  a  course 
of  internal  polity.  No  state  is  entitled  to  take  cognizance  of  the 
domestic  administration  of  another  state,  or  what  passes  within 
it,  as  between  the  government  and  its  own  subjects. 

The  Spaniards  in  Peru. 

The  Spaniards  violated  all  rules  of  right,  when  they  established  a 
tribunal  of  their  own  to  judge  the  inca  of  Peru  according  to  their 
laws.  If  he  had  broken  the  law  of  nations  in  respect  to  them,  they 
might  have  punished  him;  but  when  they  undertook  to  judge  of  the 
merits  of  his  own  interior  administration,  and  to  punish  him  for 
acts  committed  in  the  course  of  it,  they  were  guilty  of  gross  in- 
justice. 

Soman  and  Greek  Interference. 

No  nation  had  an  internal  contention,  but  the  ancient  Romans 
immediately  interfered,  ostensibly  to  aid  the  oppressed  in  obtain- 
ing justice,  though  in  reality,  for  the  purpose  of  dominion.  In  viola- 
tion of  the  right  of  national  independence,  they  dissolved  the 
Achaean  league,  and  declared  that  each  member  of  the  confederacy, 
should  be  governed  by  its  own  laws.  The  theories  of  the  ancients 
were  so  loose  on  the  subject  of  national  independence,  that  the 
Greeks  never  questioned  the  right  of  one  state  to  interfere  in  the 
internal  concerns  of  another. 

Partition  of  Poland. 

Modem  instances  exist  of  flagrant  violations  of  the  independence 
of  nations.  The  interference  of  Russia,  Prussia  and  Austria  in  the 
internal  government  of  Poland,  first  dismembering  large  portions  of 
its  territory,  and  then  finally  overturning  its  constitution  and  de- 
stroying its  existence  as  an  independent  power,  was  an  aggravated 
abuse  of  national  right. 
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The  French  Bevolution. 

Several  cases  which  preceded,  or  which  arose  dnring  the  violence 
of  the  French  revolution,  were  unjustiflable  invasions  of  the  rights 
of  independent  nations  to  prescribe  their  own  forms  of  government 
This  was  true  in  the  wars  fomented  or  declared  against  all  monar- 
chical forms  of  government  by  the  French  rulers,  during  the  early  and 
more  intemperate  stages  of  their  revolution. 

Other  Instances  of  Interference. 

Among  other  recent  instances,  we  may  refer  to  the  invasion  of 
Holland  by  the  Prussians  in  1787,  of  the  invasion  of  Naples  by 
Austria  in  1821,  and  of  Spain  by  France  in  1823 ;  the  last  invasion 
being  under  the  pretext  of  crushing  a  dangerous  spirit  of  internal 
revolution. 

Apprehension  of  National  Danger. 

Every  nation  has  an  undoubted  right  to  provide  for  its  own 
safety,  and  to  take  due  precaution  against  distant  or  impending 
danger.  A  rational  fear  is  said  to  be  a  justifiable  cause  of  war. 
The  danger  must  be  great,  distinct  and  imminent  The  British 
government  ofGicially  endorsed  this  theory  in  its  declaration  to  the 
allied  powers  in  1821;  that  it  upheld  the  right  of  any  state  to  inter- 
fere, where  its  own  security  or  essential  interests  were  seriously 
endangered  by  the  internal  transactions  of  another  state;  but  that 
its  assumption  of  such  right  was  only  to  be  justified  by  the  strong- 
est necessity,  and  to  be  limited  and  regulated  thereby. 

Ldmitation  to  the  Bight  of  Interference. 

The  declaration  further  stated,  that  the  right  did  not  apply  to  all 
revolutionary  movements,  that  its  exercise  was  an  exception  to  gen- 
eral principles,  and  only  grew  out  of  the  circumstances  of  the 
special  case;  and  could  not,  without  danger,  be  incorporated  as  a 
rule  In  the  ordinary  diplomacy  of  states,  or  into  the  institutes  of  the 
law  of  nations.  Hence,  no  form  of  civil  government,  which  a  na- 
tion may  adopt,  can  be  admitted  to  create  a  case  of  necessity,  justi- 
fying an  interference  by  force;  for  a  nation  under  any  form  of  civil 
policy,  may  preserve  its  faith,  and  maintain  its  relations  of  peace 
with  other  powers. 

Interference  in  Bevolts. 

It  is  a  grave  question,  when  and  how  far  one  nation  may  assist 
the  revolting  subjects  of  another,  who  have  implored  its  aid.  It 
it  said,  that  in  extreme  cases  such  assistance  may  be  afforded,  as 
when  rulers  have  violated  the  principles  of  the  social  compact; 
thus  virtually  releasing  their  subjects  from  allegiance.  Vattel  jus- 
tifies the  interference  of  the  Prince  of  Orange,  in  view  of  the  tyranny 
of  James  IL     The  right  to  interpose  must  depend  upon  the  special 
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circumstances  of  each  case,  and  hence  is  not  susceptible  of  precise 
limitations.  It  must  be  controlled  by  the  principles  of  justice  and 
sound  policy. 

TTnjust  Interference. 

It  would  clearly  be  a  violation  of  the  law  of  nations  to  invite  sub- 
jects to  revolt,  who  were  under  actual  obedience,  however  just  their 
complaints;  or  to  endeavor  to  produce  discontent,  violence  or  re- 
bellion in  neighboring  states;  and  under  color  of  assistance,  con- 
summate projects  of  ambition  and  dominion. 

Justiflable  Interference. 

The  case  is  different,  where  the  interference  was  ddayed,  until 
the  new  states  had  actually  been  established,  and  displayed  means 
and  spiilt,  indicating  stability.  Thus,  the  assistance  given  the 
Netherlands  by  England  against  Spain ;  and  that  given  the  United 
States  by  Prance  during  the  war  of  our  revolution  were  justiflable 
acts,  founded  in  wisdom  and  policy.  So  also,  the  recognition  by  the 
United  States  in  1822  of  the  Spanish  provinces  in  South  America, 
as  legitimate  powers,  entitled  by  their  strength  to  the  rights  of 
independent  states. 

Spain  and  her  Colonies. 

Prior  to  the  recognition  of  the  independence  of  any  of  the  Span- 
ish colonies  in  America,  and  pending  the  civil  war  between  Spain 
and  her  colonies,  it  was  the  policy  of  the  United  States  to  remain 
neutral,  and  to  allow  to  each  of  the  belligerents  the  light  of  asylum 
and  hospitality.  They  regarded  the  parties  equally  entitled  to  the 
sovereign  rights  of  war,  as  against  each  other;  and  such  doctrine 
was  enunciated  by  the  supreme  court 

* 

Privileges  of  Nations. 

Nations  may  use  their  own  resources  to  such  purposes  as  they 
deem  best,  provided  they  neither  violate  the  rights  of  other  nations, 
nor  endanger  their  safety,  nor  infringe  human  duties. 

Conventional  Law  of  Nations. 

They  may  contract  alliances,  and  withhold  particular  privileges, 
in  their  discretion.  By  positive  engagements  of  this  kind,  a  new 
class  of  rights  and  duties  is  created,  which  forms  the  conventional 
law  of  nations,  usually  the  most  important  branch  of  public  juris- 
prudence. 

Treaties  and  Positive  Obligations. 

When  alterations  are  made  in  the  constitution  of  government, 
and  revolutions  effected  in  states,  the  law  of  nations  enacts,  that 
treaties  are  not  affected,  nor  positive  obligations  with  other  powers 
or  with  creditors  weakened  by  such  mutations. 
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BiFect  of  Change  of  Government  or  Territory. 

A  state  loses  no  rights,  and  is  discharged  from  no  duties,  by  a 
change  in  the  form  of  its  civil  govemment.  The  body  politic  is 
still  the  same.  So,  if  a  state  be  divided  in  respect  to  territory,  its 
rights  and  obligations  are  not  Impaired,  and  if  they  have  not  been 
apportioned  by  special  agreement,  the  rights  are  to  be  enjoyed,  and 
the  obligations  fulfilled  by  all  the  parts  in  common. 

Seas  and  Bivers. 

The  extent  of  jurisdiction  over  adjoining  seas  is  often  of  dubious 
right.  As  far  as  a  nation  can  conveniently  occupy,  and  has  ac- 
quired such  occupancy  by  prior  possession  or  treaty,  the  jurisdic- 
tion is  exclusive.  Navigable  rivers,  which  flow  through  a  terri- 
tory, and  the  sea  coast  adjoining  it,  as  also  the  navigable  waters  in- 
cluded in  bays,  belong  to  the  sovereign  of  the  adjoining  land. 

The  Open  Sea. 

The  open  sea  is  not  capable  of  being  possessed  as  private  property. 
Its  free  use  for  navigation  and  fishing  is  common  to  all  mankind. 
The  subjects  of  all  nations,  in  time  of  peace,  meet  there  on  an  equal- 
ity. No  nation  has  jurisdiction  at  sea,  except  over  the  persons  of  its 
own  subjects,  in  its  own  public  or  private  vessels;  for  such  vessels 
are  in  many  resi)ects  like  portions  of  a  nation's  territory;  and  per- 
sons thereon  are  protected  and  governed  by  the  law  of  the  country 
to  which  the  vessel  belongs. 

Free  Bight  of  Way. 

No  ship  may  prohibit  the  approach  of  another  at  sea;  and  every 
vessel  in  time  of  peace  may  pursue  its  own  undisturbed  course, 
when  it  does  not  violate  the  rights  of  others. 

Narrow  Seas  and  Estuaries. 

As  to  narrow  seas  and  waters  approaching  the  land,  there  have 
been  many  controversies  as  to  the  claim  of  exclusive  dominion. 
This  claim  has  not  been  clearly  defined  and  settled,  and  extravagant 
pretensions  sometimes  arise.  The  subject  abounds  in  interesting 
discussions. 

Orotins  and  the  Portugruese  Claim. 

The  Portuguese  claimed  an  exclusive  trade  to  the  Indies  through 
the  South  Atlantic  and  Indian  oceans.  Grotius  in  his  Mare  Libe- 
rum,  showed  the  absurdity  of  this  daim,  as  the  sea  was  not  capable 
of  private  dominion.  He  vindicated  the  free  navigation  of  the 
ocean,  and  the  right  of  commerce  between  nations. 

Selden's  Claim  of  Absolute  Dominion. 

Selden's  Mare  Clausum  undertook  to  prove  by  the  laws,  usages 
and  opinions  of  all  nations,. ancient  and  modern,  that  the  sea  was 
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capable  of  private  dominion;  and  produced  numerous  citations  in 
support  of  this  theory.  He  showed,  that  most  nations  had  con- 
ceded this  point,  and  that  England  had  always  asserted  and  enjoyed 
a  supremacy  over  the  surrounding  or  narrow  seas;  which  claim  had 
been  recognized  by  all  the  neighboring  nations.  Sir  Matthew  Hale 
endorsed  this  view  of  Selden,  as  to  the  narrow  seas  adjoining  the 
English  coasts;  and  Butler  speaks  of  the  work  of  the  author  as  one 
of  profound  erudition.  Bynkerschoeck  wrote  a  treatise,  sustaining 
Selden  on  the  question  of  dominion  oyer  the  narrow  seas;  though 
denying  the  title  of  England,  owing  to  the  lack  of  uninterrupted 
possession. 

Dominion  over  Narrow  Seas.    Puffendorf  and  Vattel. 

Puflendorf  admits,  that  in  a  narrow  sea,  the  dominion  of  it  and 
the  right  of  fishing  therein,  may  belong  to  the  sovereign  of  the  ad- 
joining shores.  Vattel  asserts,  that  the  various  uses  to  which  the 
sea  contiguous  to  the  coast  may  be  applied,  render  it  the  subject  of 
properly.  ^Who  can  doubt,"  he  observes,  **but  that  the  pearl  fish- 
eries of  Ceylon  may  be  lawfully  enjoyed  as  property?'* 

The  British  Seas. 

Chitty,  in  his  work  on  Commercial  Law,  vindicated  the  British 
title  to  the  four  seas  surrounding  the  British  islands,  known  as  the 
British  seas,  and  the  exclusive  right  of  fishing,  and  of  the  control 
of  navigation  therein. 


Opposing  View,  as  to  such  Dominion. 

Sir  William  Scott  took  a  different  view,  and  said  the  law  in- 
clined against  it;  for,  in  the  sea,  out  of  the  reach  of  cannon  shot, 
universal  use  was  presumed,  in  like  manner,  as  a  common  use  in 
rivers  flowing  through  conterminous  states.  Yet  he  admitted,  there 
might,  by  legal  possibility,  exist  a  peculiar  property,  excluding  the 
common  use. 

Russia's  Claim. 

The  claim  of  Russia  to  sovereignty  over  the  Pacific  ocean  north  of 
the  51st  degree  of  latitude,  was  deemed  in  1822,  to  be  against  the 
rights  of  other  nations. 

Extent  of  Jurisdiction. 

It  is  difficult  to  decide  the  distance  a  state  may  lawfully  extend 
its  dominion  over  the  adjoining  sea,  and  beyond  those  portions  of 
the  sea,  embraced  by  harbors,  golfs,  bays  and  estuaries,  where  its 
jurisdiction  unquestionably  extends.  It  certainly  extends  as  far 
as  is  requisite  for  the  safety  of  such  state,  and  for  some  lawful  end. 
A  more  extended  dominion  must  rest  entirely  upon  force. 
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A  Marine  Leagrue. 

According  to  modem  authority,  the  general  territorial  jurisdiction 
extends  Into  the  sea  as  far  as  cannon  shot  will  reach,  and  no  further, 
and  this  is  calculated  to  be  a  marine  league.  The  United  States 
recognize  this  limitation,  by  authorizing  its  district  courts  to  take 
cognizance  of  all  marine  captures  made  within  a  marine  league  of 
its  shores.  It  is  intimated,  that  the  law  of  nations  would  justify 
this  country  in  extending  further  than  this  distance  from  its  shores. 

The  Delaware  Bay. 

In  1793,  the  whole  of  the  Delaware  bay  was  claimed  to  be  within 
our  territorial  jurisdiction;  as  gulfs,  channels  and  arms  of  the  sea 
are  admitted  to  belong  to  the  people  within  whose  lands  they  are 
encompassed. 

Coast  of  the  TTnited  States. 

In  view  of  the  great  extent  of  the  American  coast,  the  United 
Btates  may  rightly  claim  for  fiscal  and  defensive  regulations,  a 
liberal  extension  of  maritime  jurisdiction,  and  should  possess  the 
control  of  the  waters  on  the  coasts,  though  Included  within  lines 
stretching  from  distant  headlands;  as  from  Cape  Ann  to  Gape 
Ck)d,  and  from  Nantucket  to  Montauk  Point,  and  from  thence  to  the 
capes  of  the  Delaware,  and  from  the  south  cape  of  Florida  to  the 
Mississippi.  In  1806,  our  government  deemed  it  not  unreasonable, 
in  view  of  the  extent  of  the  country,  the  shoaliness  of  its  coast,  and 
the  well  defined  path  of  the  guU  stream,  to  expect  an  immunity 
from  belligerent  warfare,  between  that  limit  and  the  American 
shore.  The  immunity  ought  at  least  to  correspond  with  the  claims 
made  by  Great  Britain,  around  her  own  territory,  to  the  chambers 
formed  by  headlands,  or  anywhere  at  sea,  within  a  distance  of  four 
leagues,  or  from  a  right  line  from  one  headland  to  another.  The 
United  States  claims  the  right  to  know  the  national  character  of 
armed  ships  hovering  on  our  coast. 

Visitation  and  Search. 

Maritime  states  assert  a  right  of  visitation  and  inquiry  within 
those  parts  of  the  ocean  adjacent  to  their  shores.  The  English 
hovering  laws  were  founded  upon  that  right  Both  England  and 
the  United  States  have  prohibited  foreign  goods  to  be  transshipped 
within  four  leagues  of  the  coast  without  payment  of  duties;  and 
this  prohibition  is  declared  conformable  to  the  usages  of  nations. 

Object  of  the  Law  of  Nations. 

The  object  of  the  law  of  nations  is  the  happiness  and  perfection 
of  society;  hence  it  enjoins  benevolence  and  justice  upon  every  na- 
tion, as  its  policy  and  duty.     Free  intercourse  should  exist  for 
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commercial  purposes,  by  which  the  wants  of  each  may  be  supplied, 
and  prosperity  promoted. 

Advantages  of  Commerce. 

The  variety  of  climates  and  productions,  the  facility  of  communica- 
tion  by  riyers,  lakes  and  oceans,  iuTite  to  a  liberal  commerce,  agree- 
able to  the  law  of  nature,  and  conducive  to  national  amity  and  in- 
dustry. The  numerous  wants  of  civilized  life  can  only  be  supplied 
by  a  mutual  exchange  between  nations,  of  the  peculiar  productions 
of  each. 

Comjnerdal  Bights. 

But,  as  every  nation  decides  its  own  policy,  and  the  extent  of  its 
conmierce,  the  general  freedom  of  trade  is  an  imperfect  right,  and 
subject  to  the  regulations  and  restrictions  which  each  nation  may 
prescribe.  It  may  monopolize  its  own  internal  and  colonial  trade,  or 
grant  peculiar  privileges  to  certain  nations^  as  it  may  deem  con- 
ducive to  its  interest&  The  English  navigation  act  of  Ghas.  n. 
embarrassed  other  countries,  but  was  not  hostile  to  the  law  of  na- 
tions. When  the  United  States  discontinued  all  commerce  with  the 
world  in  1807,  by  laying  a*  general  embargo  on  their  trade,  without 
distinction  as  to  nation,  or  limit  as  to  time,  no  other  power  com- 
plained of  it,  but  acknowledged,  that  as  a  municipal  regulation,  for- 
eign states  had  no  concern  with  it. 

Intexference  with  Comjnerce. 

In  time  of  peace,  no  nation  should  interfere  with  any  lawful 
commerce  carried  on  between  other  independent  powers,  or  between 
different  members  of  the  same  state.  The  claim  of  Portugal,  in  the 
height  of  its  maritime  power  in  India,  to  exclude  all  Europeans  from 
commerce  with  Asia,  was  contrary  to  national  law,  and  was  a  just 
cause  of  war.  The  claim  of  Russia  to  an  exclusive  trade  in  the 
North  Pacific  was  resisted  by  our  government;  which  claimed  for 
its  citizens  the  right  to  carry  on  trade  with  the  aboriginal  natives 
on  the  northwest  coast  of  .Ajnerica,  even  in  arms  and  ammunition 
of  war. 

Commercial  Treaties. 

Treaties  of  commerce,  defining  the  extent  and  rights  of  com- 
mercial intercourse,  are  of  great  utility,  and  occupy  an  important 
position  in  the  code  of  national  law.  Coke  admitted  them  to  be 
one  of  the  four  kinds  of  national  compacts,  that  might  lawfully  be 
made  with  infidels.  They  have  multiplied  greatly  within  the  last 
century;  for  it  was  found,  that  the  general  liberty  of  trade,  resting 
solely  on  the  principles  of  right,  benevolence  and  policy,  was  too 
vague  and  precarious.  Every  nation  may  make  such  treaties,  and 
grant  special  privileges;  and  no  other  nation  should  take  offence, 
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where  such  treaties  do  not  affect  its  perfect  rights.  Thus  Portugal, 
in  1703,  gave  England  the  monopoly  of  her  wine  trade;  and  the 
Dutch,  by  a  treaty  with  Ceylon,  engrossed  the  cinnamon  trade,  and 
subsequently  monopolized  tiiie  commerce  of  Japan.  These  are  mat- 
ters of  strict  legal  right;  but  in  a  strictly  moral  sense,  it  is  the  duty 
of  every  nation  to  deal  kindly,  liberally  and  impartially  towards 
all  mankind,  and  not  to  bind  itself  by  treaty  with  one  nation,  in 
contravention  of  those  general  duties  owing  to  the  rest  of  the  world. 

Entry  of  Foreigziers. 

Every  nation,  in  time  of  peace,  is  bound  to  grant  a  passage  for 
lawful  purposes,  over  its  lands  and  waters,  to  the  people  of  other 
states,  where  such  passage  entails  no  inconvenience.  Burthensome 
conditions  should  not  be  annexed  to  the  transit  of  persons  or  prop- 
erty. But  where  a  government  deems  the  introduction  of  foreigners 
or  their  merchandise  injurious  to  the  interests  of  its  own  people, 
it  may  withhold  such  indulgence;  for  the  entry  of  foreigners  and 
their  effects  is  not  an  absolute  right,  but  only  one  of  imperfect 
obligation.  A  state  may  even  levy  a  tax  or  toll  upon  the  persons 
and  property  of  strangers  in  transitu,  provided  the  same  be  a 
reasonable  charge,  by  way  of  recompense  for  the  expense  of  accom- 
modation. These  matters  are  now  usually  settled  by  commercial 
treaties,  stipulating  for  free  entry  to  persons  and  property,  subject 
to  the  revenue  and  police  laws  of  the  country. 

Navigable  Bivers. 

A  nation,  possessing  only  the  upper  parts  of  a  navigable  river, 
is  entitled  to  descend  to  the  sea,  without  being  subjected  to  oppress- 
ive duties  and  regulations.  It  is  doubtless  a  right  of  imperfect 
obligation,  but  one  that  cannot  justly  be  withheld  without  good 
cause.  When  Spain  owned  both  baiJ^s  of  the  lower  Mississippi 
river,  the  United  States,  as  the  owner  of  the  upper  portion,  claimed 
the  right  of  navigation  of  that  river  to  the  sea,  subject  only  to  such 
modifications,  as  Spain  might  reasonably  require  for  her  safety 
and  fiscal  accommodation.  This  government  further  claimed  the 
right  to  moor  vessels  to  the  shore,  and  to  land  in  cases  of  necessity. 
A  similar  claim,  founded  on  the  same  principles  of  natural  law,  and 
on  the  conventional  law  of  nations,  has  been  made  by  the  United 
States  on  the  English  government  for  the  navigation  of  the  St. 
Lawrence  river  to  and  from  the  sea. 

Rights  and  Duties  of  Aliens. 

When  foreigners  are  admitted  into  a  state,  the  public  faith  be- 
comes pledged  for  their  protection,  and  the  courts  of  justice  are 
freely  open  as  a  resort  for  the  redress  of  their  grievances.  Strangers 
are  equally  bound  with  natives  to  obey  the  laws  of  the  country, 
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dnring  the  time  of  their  sojounii  and  are  equally  amenable  for  in- 
fractions of  such  law. 

Fugitives  from  Justice. 

It  has  been  a  question,  how  far  one  government  is  bound  by  the 
law  of  nations  and,  independent  of  treaty,  to  surrender  upon  de- 
mand,  fugitives  from  justice,  who  having  committed  crimes  in  one 
country,  flee  to  another  for  shelter. 

Extradition  of  Criminals. 

Some  prominent  jurists  assert,  that  every  state  is  bound  to  deny 
an  asylum  to  criminals;  and  upon  application  and  due  examination 
of  the  case,  should  surrender  the  fugitive  to  the  foreign  state, 
where  the  crime  was  committed.  It  is  the  duty  of  the  government 
to  surrender  such  fugitive  upon  demand,  after  the  civil  magistrate 
shall  have  ascertained  the  existence  of  reasonable  grounds  for  the 
charge,  sufficing  to  put  the  accused  upon  trial 

Criminal  Jurisdiction. 

The  guilty  party  cannot  be  tried  and  punished  by  any  other  juris- 
diction, than  the  one  whose  laws  have  been  violated;  and  hence, 
the  duty  of  surrendering  him,  applies  as  well  to  the  subjects  of  the 
state  surrendering,  as  to  the  subjects  of  the  state  demanding  the 
fugitive. 

Extradition  for  Atrocious  Crimes  Only. 

A  line  of  distinction  is  drawn  in  these  cases  between  crimes; 
and  the  surrender  is  only  made  for  crimes  of  great  atrocity,  which 
deeply  affect  the  public  safety.  Thus,  under  the  New  York  statute, 
the  governor,  in  his  discretion,  on  a  requisition  from  a  foreign  gov- 
ernment, is  authorized  to  surrender  fugitives  charged  with  murder, 
forgery,  larceny,  or  other  crimes,  which,  by  the  laws  of  that  state, 
were  punishable  with  death,  or  imprisonment  in  the  state  prison; 
provided,  the  evidence  was  sufficient,  under  its  laws,  to  detain  the 
party  for  trial  on  a  like  charge.  The  judicial  power,  in  such  case, 
can  only  arrest  and  detain  the  fugitive,  until  communication  be 
had  with  the  power  that  makes  the  demand. 

Early  Extradition  Treaties. 

The  nations  of  Europe,  in  earlier  times,  provided  by  treaty  for 
the  mutual  surrender  of  criminals,  seeking  refuge  from  justice.  A 
treaty  of  this  nature  was  made  in  1174  between  England  and  Scot- 
land, and  between  England  and  France  in  1308. 

Bights  of  Ambassadors. 

Foreign  ambassadors  have  exceptional  rights,  privileges  and 
immunities.  They  are  exempted  absolutely  from  all  allegiance,  and 
from  all  responsibility  to  the  laws  of  the  country  to  which  they  are 
*  ">utod.    As  representatives  of  their  sovereigns,  and  conduits  for 
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negotiationB  and  friendly  intercourse,  their  persons,  by  the  consent 
of  all  nations,  are  deemed  inviolable. 

Their  Cionduct  and  its  Besults. 

If,  however,  ambassadors  should  be  so  regardless  of  their  duly, 
as  to  insult,  or  openly  attack  the  laws  or  government  of  the  nation, 
to  which  they  are  sent,  their  functions  may  be  virtually  suspended 
by  a  refusal  to  treat  with  them;  or  request  may  be  made  to  their 
sovereign  for  their  recall;  or  they  may  be  dismissed,  and  required 
to  depart  within  a  reasonable  time.  Every  government  has  a  per- 
fect right  to  judge  for  itself,  whether  the  language  or  conduct  of 
a  foreign  minister  be  admissible.  Even  force  may  be  employed 
to  confine  or  send  away  an  ambassador,  when  the  safety  of  the 
state,  which  is  above  all  other  considerations,  requires  it,  either 
from  the  violence  of  his  conduct,  or  the  influence  and  danger  of 
his  machinations. 

Their  ImmtmitieB. 

But  ambassadors  cannot,  in  any  case,  be  made  amenable  to  the 
civil  or  criminal  jurisdiction  of  the  country;  for  by  fiction  of  law, 
an  ambassador  is  deemed  out  of  the  territory  of  the  foreign  power, 
remaining  a  member  of  his  own  country,  the  government  of  which 
has  exclusive  cognizance  of  his  conduct,  and  control  of  his  person. 
The  law  of  nations  also  protects  him  in  his  passage  through  the 
territories  of  a  third  country,  while  going  to  or  returning  from  his 
mission.  To  arrest  him  would  be  a  breach  of  his  privilege  as  a 
public  minister. 

Their  Attendants  and  Property. 

The  attendants  of  an  ambassador,  attached  to  his  person,  and  the 
effects  in  his  use,  and  the  house  in  which  he  resides,  are  under  his 
protection  and  privilege,  and  equally  exempt  from  the  foreign  juris- 
diction; though  instances  exist,  in  which  their  inviolability  is  de- 
nied. 

Diplomatic  Precedence. 

The  distinction  between  ambassadors,  ministers  plenipotentiary, 
envoys  extraordinary  and  resident  ministers,  relates  to  diplomatic 
precedence  and  etiquette,  and  not  to  their  powers  and  privileges. 

When  not  Becognized. 

A  government,  in  its  discretion,  may  refuse  to  receive  an  ambas- 
sador, though  such  act  would  probably  occasion  ill  feeling,  unless 
accompanied  with  conciliatory  explanation.  Such  refusal  may  be 
based  upon  the  bad  character  of  the  ambassador,  or  former  offensive 
conduct,  or  because  the  special  subject  of  the  embassy  is  improi>er. 
A  state  may  also  be  distracted  by  civil  wars,  so  as  to  render  it  inex- 
pedient to  acknowledge  the  supremacy  of  either  parly. 
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Who  may  Send  Ambassadors. 

The  right  of  sending  ambassadorB  belongs  to  the  ruling  party  in 
a  state;  in  the  government  de  facto,  which  is  in  the  actual  exercise 
of  power;  but  the  state  to  whom  he  is  sent  has  the  option  of  receiv- 
ing him. 

Powers  of  Ambassadors. 

How  far  a  sovereign  is  bound  by  the  acts  of  his  minister  depends 
upon  the  nature  and  terms  of  the  powers  granted.  Usually  every 
government  reserves  to  itself  the  right  to  ratify  or  dissent  from  a 
treaty  acquiesced  in  by  its  ambassador.  The  general  letter  of  cre- 
dence or  attorney  entrusted  to  the  minister  is  not  understood  to  con- 
fer a  power  upon  him  to  bind  his  sovereign  conclusively.  This 
would  require  a  distinct  and  special  power,  containing  an  express 
authority  to  bind  the  principal  definitely,  without  the  right  of  re- 
view, or  the  necessity  of  ratification.  The  instructions  to  ministers 
are  confidential,  which  they  are  not  bound  to  disclose;  and  Vattel 
observes,  that  no  engagement  made  by  a  minister  is  of  force  among 
sovereigns,  unless  ratified  by  his  principal.  This  is  the  present 
usage,  although  the  treaty  may  have  been  signed  by  plenipo- 
tentiaries. 

Consuls.    DefiLned. 

Consuls  are  commercial  agents,  appointed  to  reside  in  the  sea- 
ports of  foreign  countries,  with  a  commission  to  watch  over  the  com- 
mercial rights  and  privileges  of  the  nation  deputing  them.  Their 
establishment  is  one  of  the  most  useful  of  modem  commercial  in- 
stitutions. 

Their  Antiquity. 

They  were  first  appointed  in  the  opulent  states  of  Italy  about  the 
twelfth  century,  owing  to  the  necessity  for  extraordinary  assistance 
in  branches  of  commerce  formerly  carried  on  with  uncivilized  na- 
tions. 

Their  Numbers. 

The  Mediterranean  trade  especially  stands  in  need  of  such  ac- 
credited agents.  Consuls  have  been  extended  to  every  part  of  the 
world,  where  navigation  and  commerce  can  successfully  penetrate. 

Their  Judicial  Power. 

The  duties  and  privileges  of  consuls  are  now  generally  limited  and 
defined  in  treaties  of  commerce,  or  by  the  statutes  of  the  country 
which  they  represent.  In  some  places,  they  have  been  invested 
with  judicial  powers  over  disputes  between  their  own  merchants  in 
foreign  ports.  In  the  commercial  treaties  entered  into  by  Great 
Britain,  such  judicial  power  is  not  stipulated,  except  in  treaties 
with  the  Barbary  States.     No  government  can  invest  its  consuls 
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with  judicial  power  over  Its  own  subjects  in  a  foreign  country,  with- 
out the  consent  of  such  foreign  government,  founded  on  treaty;  and 
there  is  no  instance  in  any  nation  of  Europe,  of  the  admission  of 
criminal  jurisdiction  in  foreign  consuls. 

Ck>nsiilar  Certificates. 

The  laws  of  the  United  States  authorize  consuls  and  vice-con- 
suls to  receive  the  protests  of  masters  and  others  relating  to  Ameri- 
can commerce;  and  declare  that  consular  certificates,  under  seal, 
shall  receive  faith  and  credit  in  its  courts. 

Duties  of  Axneiican  Consuls. 

Where  the  laws  of  the  foreign  country  permit,  it  is  made  the  duty 
of  American  consuls  to  administer  the  personal  estates  of  Ameri- 
can citizens,  dying  within  their  consulates,  and  leaving  no  legal  rep- 
resentatives; and  to  take  charge  of  and  secure  the  effects  of  strand- 
ed American  vessels,  in  the  absence  of  the  master,  owner  or  con- 
signee; and  further,  to  provide  for  destitute  seamen  within  their 
consulates,  and  to  send  them  at  the  public  expense  to  the  United 
States. 

Duties  of  Axneiican  Captains. 

It  is  the  duty  of  masters  of  American  vessels,  on  arrival  at  a 
foreign  port,  to  deposit  their  registers,  sea-letters  and  passports 
With  the  consul,  vice-consul  or  commercial  agent,  if  any  at  the  port, 
if  they  have  come  to  an  entry,  or  transact  business  there.  These 
particular  powers  and  duties  are  similar  to  those  prescribed  to 
British  consuls,  and  to  consuls  under  the  convention  between 
France  and  the  United  States  in  1788. 

American  Consuls,  as  Litigants. 

The  doctrine  of  our  courts  is,  that  a  foreign  consul,  duly  recog- 
nized by  our  government,  may  assert  and  defend  the  rights  of  prop- 
erty of  the  individuals  of  his  nation  in  the  United  States  courts, 
and  may  institute  suits  for  that  purpose,  without  any  special  au- 
thority of  the  party,  for  whose  benefit  he  acts.  A  vice-consul,  how- 
ever, is  not  entitled  to  receive  actual  restitution  of  the  property,  or 
its  proceeds,  without  showing  some  specific  power,  for  the  purpose, 
from  the  i)arty  in  interest. 

Consuls,  Punished  or  Dismissed. 

!No  nation  is  bound  to  receive  a  foreign  consul,  unless  it  has 
agreed  to  do  so  by  treaty;  and  its  refusal  is  no  violation  of  national 
amity.  Ck)nsuls  are  to  be  admitted  and  approved  in  usual  form, 
and  if  guilty  of  illegal  or  improper  conduct,  are  liable  to  have  the 
exequatur  or  written  recognition  of  their  character  revoked,  and  to 
be  punished  according  to  the  laws  of  the  country  in  which  they  are 
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consuls;  or  they  may  be  sent  back  to  their  own  coontiy,  at  the 
discretion  of  the  government  offended. 

In  Mercantile  Pursuits. 

French  consuls  are  forbidden  to  be  concerned  in  commerce,  as  is 
the  case  with  American  consuls  residing  on  the  Barbaiy  coast; 
but  British  and  American  consuls  are  generally  at  liberty  to  con- 
duct trade;  in  which  event,  their  official  posdtions  give  them  no  pro- 
tection beyond  that  of  a  merchant 

Oonsular  Appointments. 

Though  the  functions  of  a  consul  would  apparently  preclude  such 
official  from  being  a  subject  of  the  state,  in  which  he  resides,  yet 
maritime  practice  is  lax  on  this  point;  and  it  is  usual,  and  often 
most  convenient,  to  appoint  subjects  of  the  foreign  country  to  be 
consuls  at  its  porta 

Immunities  and  Privileges  of  Consuls. 

A  consul  is  not  entitled  to  the  privileges  of  a  pubUc  minister,  nor 
is  he  under  the  special  protection  of  the  law  of  nations.  He  is 
privileged  only  to  a  certain  extent,  as  for  safe  conduct.  Vattel 
thinks  that  he  should  be  independent  of  the  ordinary  criminal  juris- 
diction of  the  country,  unless  he  violates  the  law  of  nations  by  the 
commission  of  some  enormous  crime;  and  that  if  guilty  of  any 
crime,  he  should  be  sent  home  to  be  punished. 

Civil  and  Criminal  liabiUty. 

But  no  such  immunities  have  been  conferred  on  consuls  by  the 
modem  practice  of  nations;  and  it  is  now  settled  law,  that  they 
do  not  enjoy  the  protection  of  the  law  of  nations,  any  more  than 
other  persons,  who  enter  the  country  under  a  safe  conduct  In 
civil  and  criminal  cases,  they  are  equally  subject  to  the  laws  of  that 
country,  in  which  they  reside.  This  doctrine  has  been  frequently 
enunciated  in  the  English  and  American  courts  of  justice.  In 
France,  it  seems  that  foreign  consuls  cannot  be  prosecuted  before  a 
French  tribunal  for  acts  done  in  that  country  by  order  of  their 
government,  and  with  the  authorization  of  the  French  government; 
and  that  in  general  a  consul  cannot  be  prosecuted,  without  the 
previous  consent  of  his  government. 

In  Turkey. 

Consular  privileges  are  far  less  extensive  in  Christian,  than  in 
Mahometan  countries.  In  the  latter  they  cannot  be  imprisoned  for 
any  cause  whatever,  except  by  demanding  justice  against  them  of 
the  Porte;  and  they  partake  greatly  of  the  importance  of  resident 
ministers.  They  are  diplomatic  agents,  and  are  recognized  as  such 
by  the  Ottoman  Porte.     By  trealy,  an  entire  immunity  is  usually 
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given  to  the  persons,  domestics  and  effects  of  the  resident  consuls, 
as  is  the  case  also  in  the  Barbaiy  States. 

JuriBdiction  of  the  Oourts  aa  to  OonsuLs. 

In  view  of  the  importance  of  the  consular  functions,  and  their 
somewhat  diplomatic  position,  it  was  a  wise  provision  of  the  consti- 
tution of  the  United  States  to  give  to  the  supreme  court  original 
jurisdiction  in  all  cases  affecting  consuls,  ambassadors  and  other 
public  ministers;  and  such  federal  jurisdiction  is  understood  to  be 
exclusive  of  the  state  courts. 
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LECTUKE  m. 
OF  THE  DECLARATION  OF  WAB. 

Doctrines  of  Peace  and  War. 

Peace  is  said  to  be  the  natural  state  of  man,  and  war  is  under- 
taken for  the  sake  of  peace;  which  is  its  only  lawful  end  and  pur- 
pose. War,  says  Lord  Bacon,  is  one  of  the  highest  trials  of  right; 
for  as  princes  and  states  acknowledge  no  superior  upon  earth,  they 
put  themselves  upon  the  justice  of  God,  by  an  appeal  to  arms.  The 
history  of  mankind  is  an  almost  uninterrupted  narration  of  a  state 
of  war;  and  Hobbes  maintains,  that  the  natural  state  of  man  is 
one  of  war  against  all  mankind.  Writers,  who  have  studied  the 
Indian  character,  insist  that  continual  war  is  the  natural  instinct 
of  a  man  in  a  savage  state.  A  sincere  disposition  for  peace,  and 
a  just  appreciation  of  its  blessings,  are  the  natural  results  of  science 
and  civilization. 

Rights  of  Person  and  Property. 

The  right  of  self  defence  is  a  part  of  the  law  of  our  nature,  and 
it  is  the  duty  of  civil  society  to  protect  its  members  in  the  enjoy- 
ment of  their  rights  of  person  and  property.  This  is  the  funda- 
mental principle  of  the  social  compact 

Just  Cause  for  War. 

An  injury,  either  done  or  threatened,  to  the  rights  of  the  nation, 
or  of  any  of  its  members,  and  susceptible  of  no  other  redress,  is  a  just 
cause  for  war.  It  may  consist,  not  only  in  the  direct  violation  of  per- 
sonal or  political  rights,  but  in  wrongfully  withholding  what  is  due;  or 
in  the  refusal  of  a  reasonable  reparation  for  injuries  committed,  or 
of  adequate  explanation  or  security  in  respect  to  manifest  and 
impending  danger. 

Anticipating  Danger. 

Orotius  condemns  the  doctrine,  that  war  may  be  declared  to  check 
the  growing  power  of  a  neighbor,  under  the  apprehension,  that  its 
future  increase  will  render  him  dangerous.  This  would  be  con- 
trary to  justice;  unless  we  were  morally  certain  of  an  actual  in- 
tention to  injure  us.  We  ought  rather  to  meet  the  anticipated 
danger  by  the  cultivation  and  management  of  our  own  resources. 
We  should  conciliate  the  respect  and  good  will  of  other  nations, 
and  secure  by  our  good  conduct  their  assistance  in  time  of  need. 

War,  the  Last  Besort. 

War  is  not  to  be  resorted  to  without  absolute  necessity,  in  cases 
where  peace  would  be  worse  than  war  itself.  An  injury  to  an  indi- 
vidual member  of  a  state  is  a  just  cause  for  war,  if  redress  be  re- 
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fused;  but  a  nation  is  not  bonnd  to  go  to  war  on  so  slight  a  founda- 
tion, for  it  may  of  itself  grant  indemnity  to  the  injured  party;  and 
if  this  cannot  be  done,  yet  the  good  of  the  whole  is  to  be  preferred 
to  that  of  a  part  Every  milder  method  of  redress  is  to  be  tried, 
before  the  nation  makes  an  appeal  to  arms. 

Padflc  Measures  First  Tried. 

If  the  question  of  right  between  two  powers  be  in  any  degree 
dubious,  they  should  forbear  proceeding  to  extremities,  and  a  nation 
would  be  condemned,  if  it  voluntarily  went  to  war  on  a  question, 
the  legality  of  which  it  doubted.  But  on  political  subjects  we  can- 
not look  for  the  same  rigorous  demonstration,  as  in  the  physical 
sciencea  Policy  is  a  science  of  calculations  and  combinations,  aris- 
ing out  of  times,  places  and  circumstances,  and  it  cannot  be 
reduced  to  absolute  simplicity  and  certainty.  We  must  act  ac- 
cording to  a  well  informed  judgment,  or  an  examination  of  facts; 
and  every  pacific  mode  of  redress  must  be  faithfully  tried  before  the 
nation  resorts  to  arms. 

Assisting  an  Ally. 

If  one  nation,  by  treaty,  agrees  to  assist  its  ally,  in  the  event  of  a 
conflict  with  a  third  power,  the  assistance  is  to  be  given,  whenever 
the  casus  foederis  occurs;  but  the  question  will  sometimes  arise, 
whether  the  assisting  nation  is  itself  to  judge  of  the  justice  of  the 
war  on  the  part  of  its  ally,  and  to  make  the  right  of  assistance  to 
depend  on  its  own  judgment 

Participating  in  an  Unjust  Conflict. 

Orotius  asserts,  that  such  treaties  do  not  oblige  us  to  participate 
in  a  war,  which  is  manifestly  unjust  on  the  part  of  our  ally;  and  it 
is  said,  that  a  tacit  condition  is  annexed  to  every  such  treaty  made 
in  time  of  i)eace  to  afford  succor  in  war,  that  it  apply  only  to  a  just 
conflict.  Otherwise,  the  contract  would  prove  an  obligation  to  do 
injustice,  and  no  such  contract  is  valid.  In  doubtful  cases,  the 
presumption  should  favor  the  ally,  and  the  justice  of  the  war;  for 
to  avoid  a  positive  engagement  on  a  pretext  of  this  kind  is  extremely 
hazardous,  and  only  permissible  in  a  clear  case.  A  vassal,  re- 
fusing to  assist  his  liege  lord  in  a  just  war,  forfeited  his  feud.  If 
the  justice  of  the  war  was  even  doubtful,  or  not  known  affirmatively 
to  be  unjust,  the  vassal  was  bound  to  assist;  but  if  the  war  appeared 
to  him  to  be  manifestly  unjust,  he  was  not  obliged  to  aid  his  lord  in 
conducting  it  offensively. 

In  Hopeless  and  Dangerous  Oases. 

A  nation,  which  has  agreed  to  assist  another,  is  not  obliged  to 
famish  aid  when  the  case  is  hopeless,  or  when  such  assistance 
would  expose  the  state  to  imminent  danger.    But  such  danger  must 
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not  be  slight,  remote  or  contingent;  for  this  would  be  bnt  a  frivolous 
cause  to  violate  a  solemn  engagement. 

Defensive  Alliances. 

In  the  case  of  a  defensive  alliance,  assistance  cannot  be  invoked 
unless  the  ally  be  engaged  in  a  defensive  war;  and  even  then  we 
are  to  inquire,  whether  he  be  not  justly  attacked.  It  applies  only 
to  the  case  of  a  war  first  commenced  against  the  ally;  such  war  be- 
ing deemed,  as  to  the  party  first  declaring  it,  an  offensive  war.  The 
defensive  alliance  entered  into  between  the  United  States  and 
France  in  1778,  did  not  compel  the  former  nation  to  depart  from  its 
neutrality  in  1793,  and  aid  Prance  in  the  war,  in  which  it  then  en- 
gaged; because  such  war  was  first  actually  dedared  and  commenced 
by  France  against  all  the  allied  powers  of  Europe. 

Bight  of  Declaring  War. 

In  the  ancient  republics  of  Greece  and  Rome,  the  right  of  de- 
claring war  resided  with  the  people,  who  retained  in  their  collective 
capacity,  the  exercise  of  much  of  the  sovereign  power.  Among  the 
earlier  Germans,  -it  belonged  also  to  the  popular  assemblies,  and 
later  resided  in  the  Saxon  Wittenagemote.  But  in  the  monarchies 
of  Europe,  which  arose  upon  the  ruins  of  the  feudal  system,  this  im- 
portant prerogative  was  usually  assumed  by  the  King,  as  a  duty  per- 
taining to  the  executive  department  of  government.  In  the  limited 
monarchies  of  England,  France  and  Holland,  the  king  alone  de- 
clares war,  but  such  declaration  is  powerless,  unless  the  legislative 
body  of  the  nation  votes  the  necessary  supplies  to  carry  it  on.  The 
destructive  wars  of  Charles  XIL  led  Sweden  to  reserve  to  its  states' 
assembly  the  right  to  make  war;  and  in  France,  Napoleon  himself 
in  1815,  proposed  a  constitution,  in  which  the  right  to  levy  men  and 
money  for  hostile  purposes,  was  to  rest  upon  a  law  to  be  proposed 
to  the  house  of  representatives  of  the  people,  and  assented  to  by 
them.  In  the  United  States,  the  power  of  declaring  war,  as  weU 
as  of  raising  the  supplies,  is  wisely  confided  to  congress;  which  body, 
it  is  presumed,  will  never  declare  war,  except  where  essential  rights 
are  deeply  affected,  which  cannot  be  peaceably  adjusted;  all  rea- 
sonable efforts  to  that  purpose  having  been  exhausted. 

Heralds,  Announcing  War. 

Hostilities  are  usually  preceded  by  a  public  declaration,  communi- 
cated to  the  opposing  power.  The  Greeks  and  Romans  despatched 
a  herald  to  the  enemy's  borders  to  demand  satisfaction,  before  they 
actually  instituted  war;  and  invasions,  without  notice,  were  deemed 
unlawful  War  was  declared  by  them  with  religious  preparation 
and  solenmity. 
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Declaration  of  War. 

During  the  middle  ages,  a  preyions  declaration  of  war  was  held 
requisite  by  the  laws  of  honor,  chivalry  and  religion.  Bnt  in  mod- 
erA  times,  the  practice  of  a  solemn  declaration,  made  to  the  enemy, 
has  fallen  into  disuse;  and  the  nation  contents  itself  with  making 
a  public  declaration  of  war  within  its  own  territory,  and  to  its  own 
people. 

Opinions  of  WriterB. 

A  diyision  of  opinion  exists  among  jurists  and  writers  upon  this 
subject.  Orotius  considers  a  previous  demand  of  satisfaction,  and 
a  declaration,  as  requisite  to  a  lawful  war;  which  war,  unless  pre- 
ceded by  such  formal  declaration,  is  declared  by  Puflendorf  to  be 
no  better  than  an  act  of  piracy  and  robbery.  Emerigon  and  Vattel 
entertain  similar  views  as  to  the  justice  and  humanity  of  such  pre- 
vious declaration  of  war;  the  latter  writer  commending  the  fecial 
law  of  the  Romans;  which,  by  imparting  a  religious  solemnity  to  a 
preparation  of  war,  strengthened  the  foundations  of  their  greatness. 
Bynkershoeck  takes  a  different  view,  and  maintains,  that  a  declara- 
tion of  war  is  not  requisite  by  the  law  of  nations,  as  the  practice 
rests  solely  in  manners  and  magnanimity.  All  that  he  contends  for, 
is  that  a  demand  of  what  we  conceive  to  be  due,  should  be  previously 
made. 

Formal  Declaration  irnnecessary. 

It  is  now  settled,  by  the  practice  of  Europe,  that  war  may  lawfully 
exist  by  a  declaration,  which  is  unilateral  only;  or  without  a  declara- 
tion on  either  side.  It  may  begin  with  mutual  hostilities.  Since 
the  peace  of  Versailles  in  1763,  formal  declarations  of  war  have 
been  discontinued,  and  all  the  legitimate  consequences  of  war  flow 
at  once  from  a  state  of  public  hostilities,  duly  recognized  and  an- 
nounced by  a  domestic  manifesto  or  state  paper.  In  the  war  be- 
tween En^and  and  France  in  1778,  the  first  public  act  by  the  Eng- 
lish government  was  the  recall  of  its  minister;  which  single  act 
was  deemed  by  France  as  a  breach  of  the  peace  between  the  two 
countries.  There  was  no  other  declaration  of  war;  though  a  mani- 
festo was  afterwards  published  by  each  nation,  in  vindication  of  its 
claims  and  conduct.  The  same  is  true  of  the  wars  which  broke 
out  in  1793  and  in  1803.  In  the  war  of  the  United  States  against 
England  in  1812,  hostilities  were  at  once  commenced  by  the  former 
power,  as  soon  as  the  act  of  congress  was  passed;  without  formal 
notice  to  England,  of  its  intent 

Home  Announcement  of  War. 

Though  a  declaration  or  a  notice  to  the  enemy  of  menacing  hos- 
tilities be  now  laid  aside,  yet  it  is  requisite  that  some  formal  act. 
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from  the  competent  source,  should  announce  to  the  people  at  home 
their  new  relations  and  duties  growing  out  of  a  state  of  war;  and 
which  should  equally  apprize  neutral  nations  of  the  fact  War, 
says  Vattel,  is  at  present  published  and  declared  by  manifestoes. 
Such  an  official  act  from  its  date  legalizes  hostile  acts.  As  war 
cannot  be  commenced  in  the  United  States,  without  .an  act  of  con- 
gress, such  act  is  a  formal  official  notice  to  the  world,  and  equivalent 
to  a  declaration. 

Individual  Hostility. 

When  war  is  declared,  every  man,  in  judgment  of  the  law,  becomes 
a  party  to  the  acts  of  his  own  government,  and  the  war  is  between 
the  individuals,  as  well  as  between  the  governments.  Government 
is  the  representative  of  the  will  of  all  the  people,  and  acts  for  the 
whole  society.  When  the  sovereign  of  a  state  declares  war  against 
another  sovereign,  it  implies  that  the  whole  nation  declares  war; 
and  that  all  the  subjects  of  the  one  are  enemies  to  all  the  subjects  of 
the  other  nation. 

Property  of  Subjects  of  Hostile  Powers. 

Hostilities  having  conmienced,  by  strict  law,  a  state  may  con- 
fiscate the  property  of  an  enemy's  subject  found  within  its  limits, 
and  may  detain  such  hostile  alien  as  a  prisoner  of  war.  No  one, 
says  Bynkershoeck,  ever  required,  that  notice  should  be  given  to 
the  subjects  of  an  enemy  to  withdraw  their  property  on  penalty  of 
forfeiture.  Yet  this  writer  mentions  several  instances  of  stipula- 
tions in  treaties,  allowing  foreign  subjects  a  reasonable  time,  after 
the  commencement  of  a  war,  to  recover  and  dispose  of  their  effects, 
or  to  withdraw  them.  Such  stipulations  have  now  become  an  estab- 
lished formula  in  conmxercial  treaties.  The  sovereign  who  declares 
war,  says  Vattel,  can  neither  detain  those  subjects  of  the  enemy, 
who  are  in  his  dominion  at  the  time  of  the  declaration  of  war,  nor 
their  effects.  They  came  into  the  country  under  the  sanction  of 
public  faith;  and  by  permitting  them  to  enter  and  remain  there, 
the  sovereign  tacitly  promised  protection  and  security  for  their  re- 
turn. They  should  be  allowed  a  reasonable  time  to  retire  with 
their  effects;  and  if  that  time  be  past,  unless  detained  by  sickness 
or  other  unavoidable  cause,  he  may  treat  them  as  disarmed  ene- 
mies. 

Immunities  of  Aliens. 

It  has  been  frequently  provided  by  treaty  that  foreign  subjects 
may  remain,  and  continue  their  business,  notwithstanding  a  rupture 
between  the  governments,  so  long  as  they  shall  act  innocently.  Fos- 
ter mentions  several  instances  in  England,  whereby  aliens  acquired 
personal  chattels,  and  maintained  actions  in  law.    Beside  these  stip- 
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ulations  In  treaties^  which  have  softened  the  rigors  of  war  by  the 
civilizing  spirit  of  eommerce,  many  goyemments  have  made  special 
provisions  for  the  security  of  the  persons  and  property  of  an  enemy's 
subjects  found  in  the  country  at  the  opening  of  a  war. 

Forefgn  Merchants  under  Magna  Charta. 

Magna  Charta  provides,  that  upon  the  breaking  out  of  war,  foreign 
merchants  found  in  En^nd  and  belonging  to  the  country  of  the 
enemy,  should  be  attached,  without  harm  of  body  or  goods,  until  it 
be  known,  how  English  merchants  were  treated  by  the  enemy;  and 
if  our  merchants  were  well  treated  there,  the  merchants  of  our  foes 
should  be  treated  likewise  in  England.  It  is  singular,  that  such  a 
liberal  provision  should  have  existed  in  a  treaty  between  a  feudal 
king  and  his  barons;  but  it  was  understood  to  be  confined  to  alien 
merchants  domiciled  in  England* 

Time  Ghranted  for  Departure. 

Under  Henry  YIIL,  it  was  resolved,  that  if  a  Frenchman  came 
into  England  before  the  war,  neither  his  person  nor  goods  should  be 
seized.  The  statute  staple  of  Edw.  IIL  gave  foreign  merchants,  res- 
ident in  E2ngland  at  the  commencement  of  war  with  their  nation, 
warning  of  forty  days  to  leave  the  realm  with  their  goods;  and 
if  ddayed  by  accident,  forty  days  additional  time  was  granted  them 
to  sell  or  remove  their  merchandise.  The  act  of  our  congress  of 
1798  was  dictated  by  the  same  humane  policy.  It  authorized  the 
president,  in  case  of  war,  to  declare  in  what  cases,  and  upon  what 
security,  alien  subjects  of  a  hostile  nation,  being  within  the  United 
States,  should  be  i>ermitted  to  retain  their  residence  here;  and  if 
they  were  to  depart,  they  should  be  allowed  such  reasonable  time  as 
might  be  consistent  with  public  safety,  and  according  to  the  dic- 
tates of  humanity  and  hospitality,  for  the  recovery,  disposal  and  re- 
moval of  their  goods,  and  for  their  own  departure. 

Confiscation,  under  IT.  S.  Decisions. 

The  supreme  court  of  the  United  States  has  taken  a  sterner  view 
of  the  subject,  and  more  in  accordance  with  the  ancient  rule.  It  has 
decided,^  that  the  goods  of  an  enemy  found  in  this  country,  and  all 
the  vessels  and  cargoes,  found  afloat  in  our  ports,  at  the  conmience- 
ment  of  hostilities,  are  liable  to  seizure  and  confiscation,  at  the  dis- 
cretion of  the  authorities  of  the  nation.  It  further  declared,  that 
war  gives  full  right  to  take  the  person  and  confiscate  the  property 
of  the  enemy  wherever  found ;  and  that  the  mitigation  of  this  rule, 
under  the  more  humane  policy  of  modem  times,  might  affect  the  ex- 
ercise of  the  right,  but  could  not  impair  the  right  itself.  That  what 
shall  be  done  with  enemy's  property  found  in  the  country  is  a  ques- 

^  Brown  v.  U.  S.,  8  Granch,  110. 
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tion  rather  of  policy  than  of  law;  and  hence  more  properly  ad- 
dressed to  the  consideration  of  the  legislature,  than  of  the  courts. 
The  right  of  confiscation  existed  in  congress;  and  without  an  act 
authorizing  confiscation,  condemnation  of  property  could  not  take 
place;  and  a  declaration  of  war  was  not  in  itself  such  a  legislative 
act.  Until  some  statute  to  that  efCect  should  be  passed,  the  property 
of  the  alien  would  remain  under  the  protection  of  the  law,  and 
might  be  claimed  by  the  owner  at  the  restoration  of  peace. 

Embargoes. 

The  common  practice  in  Europe  of  imposing  embargoes,  at  the 
breaking  out  of  hostility,  destroys  apparently  that  protection  to 
property,  which  the  rule  of  faith  and  justice  gives  to  it,  when  brought 
into  the  country  in  the  course  of  trade,  and  in  the  confidence  of 
peace.  Sir  Wm.  Scott  terms  this  species  of  embargo  to  be  a  hostile 
act,  amounting  to  an  implied  declaration  of  war;  though  liable  to 
be  explained  away  and  annulled,  by  a  subsequent  accommodation 
between  the  nations.  The  seizure  is  an  act  at  first  equivocal,  though 
hostile  in  the  mere  execution,  and  if  the  matter  in  dispute  terminates 
in  reconciliation,  becomes  a  mere  civil  embargo;  but  if  it  ends 
otherwise,  the  subsequent  hostilities  h^ve  a  retroactive  effect,  and 
render  the  embargo  a  hostile  measure,  ab  initio.  The  property  de- 
tained is  deemed  enemy's  property,  and  liable  to  condenmation. 
This  species  of  reprisal,  for  some  previous  injury,  is  a  lawful  measure, 
according  to  the  usage  of  nations,  but  it  is  often  reprobated,  and 
resembles  the  practice  of  seizing  property  found  within  the  territory 
upon  the  declaration  of  war. 

Act  of  the  Syracusans. 

It  resembles  the  conduct  of  the  Syracusans,  under  Dionysius,  the 
elder,  who  after  declaring  war  against  Carthage,  immediately  seized 
the  effects  of  Carthaginian  traders  in  their  warehouses,  and  vessels 
in  their  ports,  and  then  sent  a  herald  to  Carthage  to  negotiate.  Mit- 
f ord  deemed  this  to  be  a  gross  violation  of  the  law  of  nationa 

Modem  Doctrines. 

Yet  Lord  Mansfield  asserts,  that  upon  a  declaration  of  war  or 
hostilities,  all  the  ships  of  the  enemy  may  be  detained  in  our  ports; 
to  be  confiscated  as  the  property  of  a  foe,  if  no  reciprocal  agreement 
be  made. 

Letters  of  Marque  and  Beprisal. 

Such  letters,  or  reprisals  by  commission,  granted  to  Injured  sub- 
jects, in  the  name  and  by  the  authority  of  the  sovereign,  are  another 
mode  of  redress  for  some  specific  injury,  deemed  compatible  with  a 
state  of  peace,  and  permitted  by  the  law  of  nations.  The  case  arises, 
when  one  nation  has  committed  some  direct  and  palpable  injury  to 
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another,  as  bj  withholding  a  just  debt,  or  by  violence  to  person  or 
property;  and  has  refused  to  give  satisfaction. 

Beprisal  for  Private  Injury. 

The  reprisals  may  be  made  in  support  of  the  rights  of  a  subject, 
as  well  as  of  those  of  the  sovereign ;  and  for  the  acts  of  a  subject,  as 
for  those  of  a  monarch. 

The  Authority  Conferred. 

The  conmiission  must  issue  only  in  a  case  clearly  just,  in  re  minime 
dubia.  It  authorizes  the  seizure  of  the  property  of  the  subjects  as 
well  as  that  of  the  sovereign  of  the  offending  nation;  and  the  bring- 
ing it  in  to  be  detained  as  a  pledge,  or  disposed  of  under  judicial 
sanction,  just  as  if  it  were  a  process  of  distress  under  national  au- 
thority for  some  debt  or  duty  withheld. 

Effeet  of  Issuing  such  Letters. 

These  letters  of  reprisal,  as  being  applicable  to  a  state  of  peace, 
have  been  frequently  regulated  by  treaty.  The  French  ordinance 
of  the  marine  of  1681  regulates  minutely  this  remedial  process,  and 
the  judicial  sanction  requisite.  Oeneral  reprisals  upon  the  persons 
and  property  of  the  subjects  of  another  power  are  equivalent  to 
open  war;  but  these  special  letters,  limited  to  a  specific  object,  may 
issue  in  times  of  peace.  They  are,  however,  regarded  by  some 
writers,  as  a  species  of  hostility,  an  imi>erfect  war,  and  usually  a 
prelude  to  open  hostilities.  The  result  of  such  hazardous  experi- 
ment will  depend,  in  some  degree,  upon  the  matter  in  demand,  and 
in  a  much  greater  degree,  upon  the  relative  situation,  oharactelr, 
strength  and  spirit  of  the  nations  concerned. 

Confiscation  of  Private  Debts. 

The  claim  of  a  right  to  confiscate  debts,  contracted  by  individ- 
uals in  time  of  i)eace,  and  which  remain  due  to  subjects  of  the  en- 
emy at  the  declaration  of  war,  rests  on  the  same  principles  as 
that  concerning  an  enemy's  tangible  property,  found  in  the  coun- 
try at  the  opening  of  the  war;  though  the  objection  to  the  right 
of  confiscation  in  this  latter  case,  appears  much  stronger.  Some 
of  the  most  prominent  writers  have  favored  the  doctrine.  It  had 
the  countenance  of  the  civil  law,  and  even  Cicero,  in  his  Offices, 
when  stating  the  cases,  in  which  promises  are  not  to  be  kept, 
mentions  that  of  the  creditor  becoming  an  enemy  of  the  country 
of  the  debtor.  Down  to  1737,  the  general  opinion  of  jurists  was 
in  favor  of  the  right,  but  Vattel  asserts,  that  a  relaxation  of  the 
rigor  of  the  rule  has  since  taken  place  aniong  European  sovereigns; 
and  that  frequently  in  modem  treaties,  there  has  been  a  stipulation, 
that  debts  or  monies  in  the  public  funds  should  not  be  confiscated 
in  the  event  of  war.     This  indicates  a  belief,  that  the  right  of  con- 
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fiscation  of  debts  and  things  in  action  is  against  good  policy,  and 
should  be  discontinued. 

Treaties  on  the  Subject. 

The  treaties  between  the  United  States  and  certain  South  Ameri- 
can countries  contain  such  a  proyision,  as  does  also  the  treaty  of 
1795  with  Great  Britain;  which  declares,  that  it  is  unjust  and 
impolitic,  that  the  debts  of  individuals  should  be  impaired  by  na- 
tional differences. 

Opinions  of  Writers. 

Hamilton  contended,  that  it  was  against  good  faith  for  a  gov- 
ernment to  lay  its  hands  on  private  property,  acquired  by  its  per- 
mission or  upon  its  invitation,  and  under  an  implied  promise  of 
protection  and  security.  Vattel  says,  that  everywhere,  in  case 
of  a  war,  funds  credited  to  the  public  are  exempted  from  confisca- 
tion. 

Besnlts  of  such  Confiscation. 

The  practice  would  have  an  injurious  influence  upon  the  general 
sense  of  the  inviolability  and  sanctity  of  private  contracts;  and 
with  debtors,  possessing  a  feding  of  justice  or  honor,  would  not 
be  readily  obeyed. 

Spanish  Qood  Faith. 

Voltaire  instances  the  impracticability  of  confiscating  property 
deposited  in  trust;  by  referring  to  the  war  of  1684  between  France 
and  Spain,  when  the  Spanish  king  endeavored  to  seize  the  property 
of  the  French  in  his  country;  but  not  a  single  Spanish  factor  would 
betray  his  French  correspondent 

Doctrine  of  Oonflscation  in  the  IT.  S. 

Notwithstanding  the  weight  of  modem  authority  and  of  argu- 
ment against  this  claim  of  right  of  the  sovereign  to  confiscate  the 
debts  and  funds  of  his  enemy  during  war,  the  United  States  courts 
decidedly  sustain  it^  They  take  the  position,  that  between  debts 
contracted  under  the  faith  of  laws,  and  property  acquired  in  the 
course  of  trade  on  the  faith  of  the  same  laws,  reason  draws  no 
distinction;  and  the  right  of  the  sovereign  to  confiscate  debts  was 
precisely  the  same  with  the  right  to  confiscate  other  property 
found  in  the  country.  It  was  conceded,  however,  to  be  the  universal 
practice  to  forbear  to  seize  and  confiscate  debts  and  credits.  It  is, 
therefore,  a  principle  of  our  public  law,  that  it  rests  in  the  discre- 
tion of  the  legislature  of  the  Union,  by  special  law,  to  confiscate 
debts  contracted  by  our  citizens,  and  due  to  the  enemy;  but  that 
this  right  is  contraiy  to  universal  practice,  and  hence  deemed  a 

*  Brown  v.  U.  S.,  8  Oranch,  110;  Ware  v.  Hylton,  3  DaU.  lS9s. 
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naked  and  impolitic  right,  and  is  condemned  by  the  enlightened 
judgment  and  conscience  of  modern  times. 

Property  WrongftQly  Seized. 

If  property  has  been  wrongfully  taken  by  the  state  before  the 
war,  and  be  retained  in  the  country  after  the  commencement  of 
hostilities,  snch  property  must  be  restored;  because  the  govern- 
ment cannot  take  advantage  of  its  own  wrong.  The  English  ad- 
miralty courtly  during  the  war  of  1741,  decreed  the  restoration  to 
France  of  such  shipa  as  had  been  taken  from  that  country,  before 
the  war  began.  Yet  even  such  property  has  been  deemed  subject 
to  the  rule  of  vindictive  retaliation ;  and  Bir  William  Scott  observes, 
that  it  is  the  practice  of  England  to  condemn  property  seized  before 
the  war,  if  the  enemy  condemns,  and  to  restore,  if  the  enemy  re- 
stores. 

Interdiction  of  Interconrse. 

An  immediate  consequence  of  the  declaration  of  war  is  the  abso- 
lute interruption  of  all  commercial  intercourse  and  dealing  between 
the  subjects  of  the  two  countries.  No  such  intercourse  can  fur- 
ther exist,  except  under  the  sanction  of  the  government,  and  with- 
out a  special  license.  A  state  of  war  places  the  respective  members 
of  the  two  nations  in  a  state  of  hostility  to  each  other;  otherwise  the 
act  of  government  and  the  acts  of  its  subjects  would  be  in  contradic- 
tion to  each  other.  This  would  counteract  the  operations  of  war, 
and  lead  to  disorder  and  treason. 

Commerce  Prohibited. 

Trading  supposes  the  existence  of  civil  contracts  and  relations, 
and  a  reference  to  courts  of  justice;  hence  it  Is  contradictory  to  a 
state  of  war.  It  affords  aid  to  the  enemy  in  an  effectual  manner, 
by  enabling  the  merchants  of  the  enemy's  country  to  support  their 
government;  while  it  facilitates  the  means  of  conveying  intelligence 
and  conducting  a  traitorous  correspondence.  These  views  apply  es- 
pecially to  maritime  states;  where  the  main  object  is  to  destroy  the 
commerce  of  the  enemy,  In  order  to  compel  them  to  peace.  There 
cannot  co-exist  a  war  for  arms,  and  a  peace  for  commerce.  The  war 
puts  an  end  to  all  dealing  and  communication  with  each  other,  and 
places  every  individual  of  the  respective  governments,  as  well  as 
the  governments  themselves,  in  an  attitude  of  hostility.  This  is 
the  doctrine  of  all  authoritative  writers  on  the  law  of  nations,  and  of 
the  maritime  ordinances  of  the  great  powers  of  Europe.  It  is  the 
received  law  of  this  country,  as  enunciated  by  congress  and  the 
supreme  court 

Contracts  Made  with  an  Enemy. 

All  contracts  made  with  the  enemy,  during  war,  are  void.  The 
insurance  of  an  enemy's  property,  is  an  illegal  contract;  as  is  also 
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the  drawing  of  a  bill  of  exchange  by  an  alien  enemy  on  a  subject 
of  the  adverse  countiy.  The  remission  of  money  to  subjects  of 
the  enemy  is  unlawful.  The  prohibition  reaches  to  every  communi- 
cation, direct  or  circuitous.  All  endeavors  at  trade  with  the  enemy 
by  the  intervention  of  third  persons  or  by  partnerships  are  illegal, 
without  the  express  permission  of  the  government.  Every  relaxa- 
tion of  the  rule  tends  to  corrupt  the  allegiance  of  the  subject. 

Bansom  Bills. 

The  only  exception  to  this  strict  rule  of  international  jurisprudence 
is  the  case  of  ransom  bills;  which  are  contracts  of  necessity,  founded 
on  a  state  of  war,  and  engendered  by  its  violence. 

Contracts  Ante-Bellum. 

All  commercial  partnerships  existing  between  the  subjects  of  the 
two  nations,  prior  to  the  war,  are  dissolved  by  the  mere  act  of  the 
war  itself;  though  other  contracts  existing  prior  to  the  war  are  not 
extinguished;  but  the  remedy  is  only  suspended,  from  the  inability 
of  an  alien  enemy  to  sue.^ 

Oolonial  Supplies. 

This  strict  rule  has  prohibited  the  British  admiralty  from  remit- 
ting supplies  to  a  British  colony,  during  its  temporary  subjection  to 
an  enemy,  who  but  imperfectly  provided  it  with  supplies. 

Ships  of  Truce. 

The  same  interdiction  of  trade  applies  to  ships  of  truce  or  cartel 
ships,  used  for  the  recovery  of  prisoners  of  war.  Such  special  and 
limited  intercourse  is  dictated  by  policy  and  humanity;  but  all 
trade,  by  means  of  such  vessels,  is  unlawful,  without  the  consent  of 
both  the  governments  concerned. 

Duties  of  Allies. 

It  is  equally  illegal  for  an  ally  of  one  of  the  belligerents,  carrying 
on  the  war  conjointly,  to  have  any  commerce  with  the  enemy.  A 
single  belligerent  may  grant  licenses  to  trade  with  a  foe,  and  weak- 
en its  own  rights  at  pleasure;  but  it  is  otherwise  when  allied  na- 
tions are  pursuing  a  common  cause.  The  community  of  interests 
creates  a  mutual  duty,  not  to  prejudice  that  joint  interest  One 
belligerent  may  seize  and  inflict  forfeiture  on  the  property  of  a  sub- 
ject of  an  ally,  engaged  in  trade  with  the  common  enemy,  and 
thereby  affording  aid  and  comfort. 

Decisions  of  English  Courts  of  Admiralty. 

In  investigating  the  rules  of  the  modern  law  of  nations,  especially 
as  to  maritime  captures,  reference  is  freely  made  to  the  decisions  of 
the  English  courts  which  habitually  take  accurate  and  compre- 
hensive views  of  general  jurisprudence,  and  have  been  deservedly 

*  Griswold  V.  Waddlngton,  15  Johns.  57;  16  Johns.  43& 
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followed  by  the  courts  of  the  United  States,  on  the  leading  points  of 
national  law.  The  judicial  decisions  of  England  and  this  country, 
explaining  the  usages  and  duties  of  nations,  are  of  more  authority 
than  the  loose  dicta  of  elementary  writers.  When  the  courts  here 
differ  from  the  English  adjudications,  we  must  take  the  law  from 
domestic  sources;  but  such  an  alternative  is  rarely  to  be  met  with, 
and  there  is  scarcely  a  decision  of  the  English  prize  courts  at  West- 
minster on  any  general  question  of  public  right,  that  has  not  been 
expresdy  approved  by  our  national  courts. 

Eulogy  on  EngHith  Judicial  Decisions, 

We  have  attained  the  rank  of  a  great  commercial  nation,  and 
war,  on  our  part,  is  conducted  upon  the  same  principles  of  maritime 
policy,  which  have  directed  the  forces  and  animated  the  councils  of 
the  naval  powers  of  Europe.  When  our  country  formed  a  com- 
ponent part  of  the  British  empire,  our  prize  law  and  theirs  was  the 
same,  and  after  the  revolution,  this  uniformity  continued,  as  far  as 
such  law  was  adapted  to  our  circumstances.  The  judicial  decisions 
in  prize  cases  and  other  questions  dei)ending  upon  the  law  of  nations, 
which  have  been  made  in  the  English  court  of  admiralty  are  re- 
ceived with  great  respect,  and  are  presumptive,  though  not  con- 
clusive, evidence  of  the  law  in  the  given  case.  These  decisions  are 
distinguished  for  sagacity,  wisdom  and  learning,  and  also  for  their 
chaste  and  classical  composition. 

Qnestions  of  International  Law. 

Many  important  principles  of  public  law  have  been  brought  into 
use,  and  received  a  practical  application  since  the  age  of  Grotius 
and  Puffendorf,  and  we  must  resort  to  the  judicial  decisions  of  the 
prize  tribunals  in  Europe  and  this  country  for  information  and  au- 
thority on  many  points;  concerning  which  the  leading  text  books 
have  preserved  a  total  silence.  The  complexity  of  modem  commerce 
has  swelled,  beyond  all  bounds,  the  number  and  intricacy  of  ques- 
tions upon  national  law,  and  especially  ui)on  that  of  maritime  cap- 
ture. 

Text  Books  Insufficient  Quides. 

The  illegality  of  trade  with  the  enemy,  of  carrying  hostile  de- 
spatches, or  of  engaging  in  the  coasting,  fishing,  or  other  privileged 
trade  of  the  country;  the  illegality  of  the  transfer  of  property  in 
transitu  between  the  neutral  and  belligerent;  the  rales  which  im- 
press upon  neutral  property  a  hostile  character,  are  all  doctrines  in 
modem  international  law,  and  questions  not  fully  discussed  any- 
where^ except  in  the  judicial  decisions  of  the  courts. 
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LECTURE  IV. 
PEOPEETY  LIABLE  TO  CAPTURE. 

What  are  Hostile  Belations. 

In  a  maritime  war,  it  is  important  to  determine  what  relations 
and  circumstances  will  impress  a  hostile  character  npon  persons 
and  property;  and  the  modei*n  international  law  is  replete  with  com- 
plicated distinctions  on  the  subject.  It  is  settied,  that  there  may  be 
a  hostile  character  merely  as  to  commercial  purposes;  and  hostility 
may  attach  only  to  the  person  as  a  temporary  enemy,  or  it  may 
attach  only  to  property  of  a  particular  description.  In  a  commercial 
view,  or  one  limited  to  certain  purposes  only,  it  wiU  attach  from 
having  possessions  in  the  enemy's  territory,  or  by  maintaining  a 
conmiercial  establishment  there,  or  by  a  personal  residence,  or  by 
particular  modes  of  traffic,  as  by  sailing  under  the  enemy's  flag  or 
passport. 

Temporary  Allegiance. 

This  hostile  relation,  growing  out  of  particular  circumstances,  as- 
sumes the  distinction  between  a  permanent  and  a  temporary  alien 
enemy.  A  man  is  the  former,  when  he  owes  a  permanent  allegiance 
to  the  adverse  belligerent,  and  his  hostility  commences  with  his  coun- 
try's quarrel.  But  he,  who  does  not  owe  a  permanent  allegiance  to 
the  enemy,  is  a  foe  only  during  the  existence  of  certain  circumstan- 
ces. A  neutral,  for  instance,  can  be  an  alien  enemy  only  as  to  his 
acts  committed  under  a  local  or  temporary  allegiance  to  a  power  at 
war,  and  when  that  allegiance  ends,  his  hostile  character  determines 
also. 

Ownership  of  Land  in  Enemy's  Country. 

Sir  Wm.  Scott  held  it  to  be  a  flxed  principle  of  law,  that  the  pos- 
session of  the  soil  impressed  upon  the  owner  the  character  of  the 
countiy  so  far  as  the  produce  of  the  soil  was  concerned,  wherever 
the  residence  of  the  owner  might  be.  The  produce  of  a  hostile  soil 
is  the  subject  of  capture  as  a  legitimate  prize,  when  taken  in  transit 
to  another  country.  The  enemy's  lands  are  supposed  to  be  a  source 
of  his  wealth,  and  a  solid  foundation  of  his  power;  and  whoever 
possesses  land,  in  the  enemy's  country,  even  though  he  resides  else- 
where, and  be  a  neutral  or  a  friend,  must  be  taken  to"  have  incorpo- 
rated himself  with  H^e  nation,  so  far  as  he  is  the  holder  of  the  soil; 
and  the  produce  of  such  soil  is  the  enemy's  property. 

Foreign  Commercial  Establisliment. 

If  a  person  has  a  settiement  in  a  hostile  country  by  the  mainte- 
nance of  a  commercial  establishment  there,  he  will  be  considered 
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a  hostile  character;  and  a  subject  of  the  enemy's  country,  in  regard 
to  such  commercial  transactions. 

Foreign  Merchant. 

If  he  goes  into  a  foreign  country  and  engages  in  trade  there,  he  is, 
by  the  law  of  nations,  deemed  a  merchant  of  that  country,  and  a 
subject  for  all  civil  purposes,  whether  that  country  be  hostile  or 
neutral;  and  he  cannot  retain  the  priyileges  of  a  neutral  character, 
during  his  residence  and  occupation  in  an  enemy's  country. 

Domicile  in  a  Neutral  Country. 

This  general  rule  has  been  applied  by  English  courts  to  the  c^ses 
of  Englishmen  residing  in  a  neutral  country,  and  they  are  admitted, 
in  respect  to  their  bona  fide  trade,  to  the  privileges  of  their  neutral 
character.  Thus  it  was  decided  in  the  English  courts,  that  an 
Englishman,  domiciled  in  the  United  States,  might  lawfully  trade 
with  a  country  at  war  with  England,  but  at  peace  with  the  United 
States. 

Domicile,  not  Birth,  gives  Status. 

This  principle,  that  for  all  commercial  purposes,  the  domicile  of 
the  party,  without  reference  to  his  place  of  birth,  becomes  the  test 
of  national  character,  has  been  decided  in  our  courts.  If  he  resides 
in  a  belligerent  country,  his  property  is  liable  to  capture,  as  enemy's 
property;  and  if  he  resides  in  a  neutral  country,  he  enjoys  all  the 
privileges,  and  is  subjected  to  all  the  inconveniences,  of  the  neutral 
trade.  He  takes  the  advantages  and  disadvantages  of  the  country 
of  his  residence.  This  doctrine  accords  with  the  reason  and  prac- 
tice of  all  civilized  nations.  A  person,  however,  is  not  permitted  to 
acquire  a  neutral  domicile,  that  will  protect  such  trade  against  the 
belligerent  claims  of  his  native  country,  if  he  emigrate  from  that 
country  flagrante  beUo.  The  party  however  must  not  be  found 
in  hostility  to  his  native  country,  nor  do  anything  inconsistent  with 
his  native  allegiance. 

Domicile,  Animo  Manendi. 

It  has  been  a  question,  arising  from  the  complicated  nature  of 
commercial  speculation,  what  constitutes  a  residence,  so  as  to  change 
or  fix  the  conmiercial  character  of  a  party.  The  animus  manendi  is 
the  point  to  be  settied.  The  presumption  arising  from  actual  resi- 
dence is,  that  the  party  is  there,  animo  manendi,  and  it  lies  upon  him 
to  remove  the  presumption,  if  requisite  for  his  safety.  If  the  inten- 
tion to  establish  a  permanent  residence  be  ascertained,  the  recency 
of  the  establishment,  though  it  be  but  for  a  day,  is  immaterial  If 
there  be  no  such  determination,  and  the  residence  be  involuntary, 
thai  a  residence,  however  long,  does  not  change  the  original  char- 
acter of  the  party,  or  give  him  a  new  and  hostile  one. 
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Proof  of  Domicile. 

It  requires  fewer  circumstances  to  constitute  domicile  in  the  case 
of  a  native  subject,  who  returns  to  his  country  to  assume  his  original 
character,  than  it  does  to  impress  the  national  character  on  a  stran- 
ger. The  quo  anlmo,  in  each  case,  is  the  real  subject  of  inquiry, 
and  when  the  residence  exists  freely,  without  restraint,  it  is  usually 
held  to  be  complete,  whether  it  be  an  actual  or  only  an  implied 
residence. 

Occasional  Absence. 

When  the  residence  is  once  fixed,  it  is  not  divested  by  a  i)eriodical 
absence,  or  even  by  occasional  visits  to  his  native  country. 

Domicile,  Affected  by  Mercantile  Agency. 

Nor  it  is  invariably  necessary,  that  the  residence  be  personal,  in 
order  to  give  a  national  character  to  the  person.  A  neutral  mer- 
chant may  trade,  in  the  ordinary  manner,  with  the  country  of  a 
belligerent,  by  means  of  an  agent  stationed  there,  and  yet  not  con- 
tract the  character  of  a  domiciled  person.  But,  if  the  principal  be 
trading,  not  on  the  ordinary  footing  of  a  foreign  merchant,  but 
as  a  privileged  trader  of  the  enemy,  such  trade  puts  him  on  the 
same  ground  with  their  own  subjects;  and  he  would  be  considered 
as  invested  with  the  national  character,  by  the  residence  of  his 
agent. 

Consul's  liabilities. 

It  has  been  decided,  that  an  American  consul  in  Scotland,  deput- 
ing his  entire  work  to  vice-consuls,  lost  his  neutral  character  by 
engaging  in  trade  in  France;  and  it  has  been  settled,  that  if  a 
foreign  consul  carries  on  trade  as  a  merchant  in  an  enemy's  country, 
his  consular  residence  and  character  will  not  protect  that  trade 
from  seizure  and  condemnation  as  enemy's  proi)erty. 

Change  of  Domicile. 

A  national  character,  acquired  by  residence,  may  be  thrown  off  at 
pleasure,  by  a  return  to  the  native  country.  It  is  an  adventitious 
character,  and  ceases  by  non-residence,  or  when  the  party  is  in  mo- 
tion bona  fide  to  quit  the  country,  without  intent  to  return.  The  law 
of  nations  distinguishes  between  a  temporary  residence  in  a  foreign 
country  for  a  special  purpose,  and  a  residence  accompanied  with  an 
intention  to  make  it  the  party's  domicile,  or  permanent  place  of 
abode. 

Domicile  in  a  Hostile  Country. 

The  court  decided,  that  if  a  citizen  of  the  United  States  should 
establish  his  conmiercial  domicile  in  a  foreign  coimtry,  and  hostili- 
ties should  afterwards  break  out  between  that  country  and  the 
United  States,  his  property,  shipped  before  knowledge  of  the  war 
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and  while  that  domicile  continued,  would  be  liable  to  capture;  on 
the  ground,  that  his  permanent  residence  had  stamped  him  with  the 
character  of  that  country.  The  hostile  character  was  deemed  to 
attach  to  the  American  citizen,  only  in  respect  to  his  property  con- 
nected with  his  residence  in  the  enemy's  country.  The  converse  of 
this  proposition  is  true,  that  the  subject  of  a  belligerent  state,  domi- 
ciled in  a  neutral  country,  is  to  be  considered  a  neutral  by  both  the 
belligerents,  in  reference  to  his  trade.^ 

Property  in  an  Enemy's  Country. 

The  doctrine  of  enemy's  property,  arising  from  a  domicile  in  an 
enemy's  country,  is  enforced  strictly,  and  equitable  qualifications  of 
the  rule  are  generally  disallowed.  In  the  law  of  nations,  as  to 
Eurojie  and  America,  the  rule  is,  that  men  take  their  national  charac- 
ter from  the  general  character  of  the  country  in  which  they  reside. 
But  in  Asia  and  Africa,  an  immiscible  character  is  kept  up,  and 
Europeans,  trading  under  the  protection  of  a  factory,  take  their 
national  character  from  such  establishment 

Trading  in  an  Enemy's  Country. 

National  character  may  be  acquired  from  the  trafQc  in  which  the 
party  is  engaged.  If  a  person  connects  himself  with  a  house  of 
trade  in  the  enemy's  country,  in  time  of  war,  or  continues  such 
connection  during  a  war,  though  formed  in  time  of  peace,  he  cannot 
protect  himself,  by  having  his  domicile  in  a  neutral  country.  He 
is  deemed  impressed  with  a  hostile  character,  as  to  such  business. 
This  is  true,  whether  he  maintains  such  establishment  as  a  partner, 
or  as  a  sole  trader. 

Commercial  Establishments  Abroad. 

But  though  a  belligerent  may  consider  as  enemies  all  persons  who 
reside  in  a  hostile  country,  or  maintain  commercial  establishments 
there;  whether  by  birth,  neutrals  or  allies,  or  fellow  subjects,  yet  the 
rule  has  this  qualification ;  that  they  are  enemies  sub  modo  only,  or 
in  reference  to  so  much  of  their  property  as  is  connected  with  that 
residence  or  establishment  This  subtle  distinction  allows  a  mer- 
chant to  act  in  two  characters;  so  as  to  protect  his  property  con- 
nected with  his  house  in  a  neutral  country,  and  to  subject  to  seizure 
and  forfeiture  his  effects  belonging  to  the  establishment  in  the 
belligerent  country. 

Effect  of  War  on  Partnerships. 

So  there  may  be  a  partnership  between  two  persons;  the  one 
residing  in  a  neutral,  and  the  other  in  a  belligerent  country,  and 
the  trade  of  one  of  them  with  the  enemy  will  be  held  lawful,  and 

*  The  Y&axa,  8  Oraneb,  258. 
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that  of  the  other  unlawful,  and  hence,  the  share  of  one  partner  in 
the  trafBc  will  be  condemned,  and  that  of  the  other  restored* 

Liability  of  Neutral  Vessels. 

A  hostile  character  is  farther  impressed  by  dealing  in  those 
branches  of  commerce,  which  were  confined,  in  time  of  peace,  to  the 
subjects  of  the  enemy.  A  special  license,  granted  by  a  belligerent 
to  a  neutral  vessel,  to  trade  with  her  colony,  with  all  the  privileges 
of  a  native  vessel,  in  those  branches  of  commerce,  which  before 
were  confined  to  native  subjects,  would  warrant  the  presumption, 
that  such  vessel  was  adopted  and  naturalized,  or  that  such  per- 
mission was  granted  in  fraud  of  the  belligerent's  right  of  capture; 
and  the  property  so  covered  may  be  regarded  as  enemy's  property. 

Oonflscation  in  Colonial  Trade. 

English  law  annexes  a  hostile  character,  and  confiscation,  to 
the  ship  and  cargo  of  a  neutral  engaged  in  the  colonial  or  coasting 
trade  of  the  enemy,  not  open  to  foreigners  in  time  of  i)eace,  but 
confined  to  native  subjects  by  the  regulation  of  the  state.  This  pro- 
hibition rests  on  two  grounds:  First  That  if  such  trade,  reserved 
by  the  permanent  policy  of  a  nation  to  its  own  subjects  and  vessels, 
be  opened  to  neutrals  during  the  war,  the  act  proceeds  from  the 
pressure  of  the  naval  force  of  the  enemy,  and  to  obtain  relief  from 
such  pressure;  thus  depriving  the  adversary  of  advantages  gained. 
This  is  a  departure  from  neutrality,  and  an  interference  in  the  war. 
Second.  If  the  trade  be  not  opened  by  law,  the  neutral  employed  in 
a  trade  reserved  by  the  enemy  to  his  own  vessels,  identifies  himself 
with  that  enemy,  and  assumes  his  character. 

Bights  of  Neutrals  to  Trade. 

The  generally  adopted  rule  has  been  to  leave  to  neutrals  the  com- 
merce they  were  accustomed  to  carry  on  in  time  of  peace,  but  not 
to  allow  them  to  avail  themselves  of  the  war  to  augment  it,  to  the 
prejudice  of  the  belligerent  parties.  The  English,  French  and 
Dutch  have  claimed  a  right  to  capture  neutral  vessels,  when  con- 
cerned in  the  coasting  trade  of  the  enemy.  The  government  of  the 
United  States  has  coustantly  protested  against  the  legality  of  this 
rule  to  the  extent  claimed  by  Great  Britain;  and  insisted,  that 
neutrals  were  of  right  entitled  to  trade,  with  the  exception  of 
blockades  and  contrabands,  to  and  between  all  ports  of  the  enemy, 
and  in  all  articles,  although  the  trade  had  not  been  opened  to  them 
in  time  of  peace. 

American  Doctrine,  as  to  Neutrals. 

It  was  considered  by  the  United  States  to  be  the  right  of  every 
independent  power  to  treat,  in  time  of  i)eace,  with  every  other  na- 
tion for  leave  to  trade  with  its  colonies,  and  to  enter  into  any  trade. 
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whether  new  or  old,  which  was  not  of  itself  illegal  and  a  violation  of 
neutrality.  One  state  had  nothing  to  do  with  the  motives  which  in- 
duced another  nation  to  open  her  ports.  The  trade  must  have  a 
direct  reference  to  the  hostile  efforts  of  the  belligerents,  like  dealing 
in  contraband,  in  order  to  render  it  a  breach  of  neutrality.  It  may, 
however,  be,  that  the  United  States  may  take  a  different  view  of  this 
role,  when  it  attains  greater  elevation  of  maritime  power  and  in- 
fluence which  its  rapid  growth  and  great  resources  seem  to  indi- 
cate.2 

Neutrals  Sailing  under  Foreign  Colors. 

Sailing  under  the  flag  and  pass  of  an  enemy  aifixes  a  hostile  char- 
acter to  property;  for  if  a  neutral  vessel  enjoys  the  privileges  of  a 
foreign  character,  she  must  be  subjected  to  the  inconveniences  in- 
cident thereto.  This  rule  is  requisite  to  prevent  the  fraudulent 
mask  of  enemy's  property. 

English  Doctrine  as  to  Cargoes. 

But  a  distinction  is  made  in  England  between  the  ship  and  car- 
go. Some  countries  make  the  flag  and  pass  of  the  vessel  conclusive 
on  the  cargo  also,  but  the  English  courts  make  exception,  as  to 
cargoes  laden  before  the  war.  They  hold  the  ship  bound  by  the  char- 
acter imposed  upon  it  by  the  authority  of  the  government  from 
which  all  the  documents  issue.  But  goods  not  thus  depending  upon 
the  authority  of  the  state  may  be  differently  considered ;  and  if  the 
cargo-  be  laden  in  time  of  peace,  though  documented  as  foreign 
property  in  the  same  manner  as  the  ship,  the  sailing  under  a  foreign 
flag  does  not  conclude  the  cargo. 

American  Doctrine  as  to  Foreign  Flags. 

The  doctrine  of  our  courts  has  been  very  strict  on  this  point;  de- 
ciding that  sailing  under  the  license  and  passport  of  protection  of 
the  enemy,  for  its  interests,  was  without  regard  to  the  object  of  its 
voyage,  or  the  port  of  destination,  such  an  illegal  act,  as  subjected 
both  ship  and  cargo  to  confiscation  as  prizes  of  war.^  The  courts 
objected  to  these  licenses,  as  a  pacific  dealing  with  the  enemy, 
amounting  to  a  contract,  that  the  party  himself,  for  that  voyage, 
should  withdraw  from  the  war,  and  enjoy  the  repose  of  peace.  The 
illegality  of  such  intercourse  was  strongly  condemned,  and  it  was 
held,  that  when  the  vessel  sailed,  with  an  enemy's  license  on  board, 
the  offence  was  committed,  and  that  the  delictum  was  not  done 
away  with  even  by  the  termination  of  the  voyage;  but  the  vessel 

*  The  Commercen,  1  Wheat  806. 

*The  Julia,  8  Granch,  181;    The  Aurora,  8  Oranch,  203;    The  Hhram,  8 
Cranch,  444;  The  Wimam  King,  2  Wheat  14S;  The  Caledonian,  4  Wheat  100. 
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and  cargo  might  be  seized  and  condemned  as  prize  after  arrival  in 
a  port  of  the  United  States. 

Assigrmnents  of  Property  in  Transitu. 

Property  which  has  a  hostile  character  at  the  commencement  of 
the  voyage,  cannot  alter  that  character  by  assignment,  while  it  is  in 
transitu,  so  as  to  protect  it  from  capture.  Such  act  would  lead  to 
fraud,  by  colorable  assignments  to  neutrals.  During  peace,  a  trans- 
fer in  transitu  may  be  made,  but  when  war  is  existing  or  impending, 
the  ownership  of  such  property  is  deemed  to  continue,  until  actual 
delivery.  The  illegality  of  transfer,  during,  or  in  contemplation  of 
war,  is  to  prevent  secret  transfer  from  the  enemy  to  neutrals,  in 
fraud  of  the  right  of  belligerents,  and  upon  conditionis  and  reserva- 
tions, difficult  to  detect 

Property  Shipped  to  an  Enemy's  Country. 

So,  property,  shipped  from  a  neutral  to  the  enemy's  country,  under 
a  contract  to  become  the  property  of  the  enemy  on  its  arrival,  may 
be  taken  in  transitu  as  the  latter's  property;  for  capture  is  deemed 
delivery.  The  captor,  by  the  rights  of  war,  stands  in  the  place  of  the 
enemy.  The  prize  courts  will  not  allow  a  neutral  and  belligerent, 
by  a  special  agreement,  to  change  the  ordinary  rule  of  i)eace,  by 
which  goods  ordered  and  delivered  to  the  master,  are  considered  as 
delivered  to  the  consignee.  All  such  agreements  are  construed 
fraudulent 

Secret  Agreements  and  Ldens  Void. 

The  principles  of  national  law  require,  that,  in  war,  enemy's  prop- 
erty should  not  change  its  hostile  character  in  transitu;  and  that  no 
secret  liens,  no  future  elections,  no  private  contracts,  looking  to 
future  events,  should  be  able  to  cover  private  property,  while  sailing 
on  the  ocean.  Captors  disregard  all  equitable  liens  on  enemy's 
property,  and  rely  on  the  simple  title  in  the  name  and  possession  of 
the  enemy.  Otherwise,  there  would  be  no  end  of  discussion  and  im- 
position. All  reservations  of  risk  to  neutral  consignors,  in  order 
to  protect  belligerent  consignees,  are  held  to  be  fraudulent;  and 
these  strict  rules  of  maritime  jurisprudence  uphold  the  rights  of 
lawful  maritime  capture,  and  preserve  good  faith  in  the  intercourse 
between  belligerents  and  neutrals. 
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LECTURE  V. 
THE  MUTUAL  BIGHTS  OF  BELLIGEBENT  ITATIONS. 

Object  of  War. 

The  end  of  war  is  to  procure  by  force  the  justice,  which  cannot 
otherwise  be  obtained;  and  the  law  of  nations  allows  the  means 
requisite  to  the  end.  The  persons  and  property  of  the  enemy  may 
be  attacked,  captared  or  destroyed,  when  necessary  to  procure 
reparation  or  security. 

Harsh  Views  of  Earlier  Writers. 

Earlier  writers  affix  no  limit  to  the  career  of  vicdence  and  destruc- 
tion; which  accorded  with  the  maxims  of  the  ancients,  and  the 
usages  of  the  Gothic  ages.  They  deemed  a  state  of  war  as  a  dissolu- 
tion of  all  moral  ties,  and  a  license  for  every  kind  of  disorder.  An 
enemy  was  regarded  as  a  criminal  and  an  outlaw,  who  had  forfeited 
his  rights,  and  whose  life,  liberty  and  property  lay  at  the  mercy  of 
the  conqueror.  Every  thing  done  against  an  enemy  was  deemed 
lawful,  even  though  he  be  unarmed.  Fraud  might  be  super-added 
to  force,  and  force  without  regard  to  the  means.  But  these  barbar- 
ous views  of  war  have  been  moderated  by  the  progress  of  civilization. 
Enlightened  public  opinion  condemns  all  cruelty,  and  all  wanton 
destruction  of  life  and  property,  as  equally  useless  and  injurious. 

Moderate  Views  of  Grotius. 

Grotius,  under  the  obligations  of  religion  and  humanity,  placed 
bounds  to  the  ravages  of  war;  asserting  that  many  things  might  be 
strictly  lawful,  which  were  not  commendable,  and  that  the  law  of 
nature  forbade,  what  the  law  of  nations  tolerated.  He  held,  that 
the  law  of  nations  prohibited  the  use  of  poisoned  arms,  or  the  em- 
ployment of  assassins,  or  violence  to  women,  or  to  the  dead,  or  mak- 
ing slaves  of  prisoners.  His  moderate  views  had  a  marked  influence 
upon  the  sentiments  and  manners  of  Europe,  and  men  entertained 
more  enlarged  views  of  national  policy;  and  learned  to  consider  a 
mUd  and  temperate  exercise  of  the  rights  of  war,  dictated  by  self- 
interest,  as  well  as  by  the  precepts  of  Christianity. 

Views  of  Other  Writers  as  to  War. 

Subsequent  writers,  as  Bynkershoek  and  Wolfius,  attempted  to 
revive  all  the  horrors  of  war,  by  allowing  the  use  of  poison  and  other 
illicit  arms,  but  their  ideas  were  abhorrent  to  the  reason  and  hu- 
manity of  Christian  nations.  Montesquieu  insisted,  that  the  laws 
of  war  gave  po  other  power  over  a  captive,  than  to  keep  him  safely; 
and  Butherforth  held  the  same  view.  Martens  enumerates  several 
modes  of  war  and  species  of  arms  as  being  now  held  unlawful. 
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Vattd  argues  with  reason  and  eloquence  against  aU  unnecessary 
cmdty,  all  base  revenge,  and  all  mean  and  i)erfidions  warfare. 

Maritime  Wars. 

There  is  a  marked  difference  in  the  rights  of  war  carried  on  by 
land  and  at  sea.  The  object  of  maritime  war  is  the  destraction  of 
the  enemy's  commerce,  in  order  to  weaken  and  destroy  his  naval 
power.  The  capture  or  destruction  of  private  property  is  essential 
to  that  end,  and  it  is  allowed  in  maritime  wars  by  the  law  and  prac- 
tice of  nations. 

Military  Operations  on  Land. 

But  there  are  great  limitations  imposed  upon  the  operations  of 
war  by  land;  though  depredations  upon  private  property,  and  de- 
spoiling and  plundering  the  enemy's  territory  are  yet  prevalent, 
especially  by  irregular  followers.  Such  conduct  is  reprehensible; 
and  is  usually  severely  punished  by  those  commanders  of  disciplined 
troops,  who  have  studied  war  as  a  science^  and  are  animated  by  a 
sense  of  duty  or  the  love  of  fame. 

Instances  in  History. 

Xenophon,  who  was  both  a  warrior  and  a  philosopher,  states  in  his 
Gyropaedia,  that  Qrrus,  king  of  Persia  gave  orders  to  his  army,  while 
marching  upon  the  enemy's  border,  not  to  disturb  the  cultivators  of 
the  soil.  Vattel  condemns  very  strongly  the  spoliation  of  a  country 
without  palpable  necessity;  and  censures  the  burning  of  the  pala- 
tinate by  Turenne,  under  the  cruel  instructions  of  Louvois,  the  war 
minister  of  Louis  XIV. 

Compensation  for  Property  Injured. 

The  present  general  usage  is  to  make  compensation  for  private 
landed  property  injured;  unless  in  special  cases,  dictated  by  the 
necessary  operations  of  war,  as  in  places  carried  by  storm,  which 
repelled  all  overtures  for  a  capitulation.  Contributions  are  some- 
times levied  upon  a  conquered  country,  in  lieu  of  confiscation  of 
property,  and  as  some  indemnity  for  the  expense  of  maintaining 
order,  and  affording  protection. 

Vandalism  and  Bobbery. 

If  the  conqueror  goes  beyond  these  limits,  wantonly,  or  when 
it  is  not  clearly  indispensable  to  the  just  purposes  of  war,  and  seizes 
private  property  of  pacific  persons  for  the  sake  of  gain,  and  destroys 
private  dwellings,  or  public  edifices,  devoted  to  civil  purposes  only, 
or  makes  war  upon  monuments  of  art  and  models  of  taste,  he  vio- 
lates the  modem  uisages  of  war,  and  merits  the  scorn  and  detesta- 
tion of  the  world. 
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Betallatlon. 

Graelty  to  prisoners  and  barbarous  destruction  of  private  property 
wiU  provoke  the  enemy  to  sever  retaliation  upon  the  innocent 
Butherforth  asserts  this  is  no  justification  for  putting  innocent 
prisoners  or  hostages  to  death,  for  no  individual  is  chargeable  by 
the  law  of  nations,  with  the  guilt  of  a  personal  crime^  merely  because 
the  community  of  which  he  is  a  member,  is  guilty.  He  is  only  re- 
sponsible, as  a  member  of  the  state,  in  his  property,  for  reparation 
in  damages  for  the  acts  of  others;  hence  private  property  may  be 
taken  in  war. 

Betaliatorjr  Measiires.    When  Justified. 

Martens^  while  admitting  that  the  life  of  an  innocent  man  cannot 
be  taken,  unless  in  extraordinary  cases,  declares  that  instances  will 
sometimes  occur,  when  the  established  usages  of  war  are  violated, 
and  retaliation  alone  will  restrain  the  enemy  from  further  excesses. 
Vattel  speaks  of  retaliation  as  a  sad  extremity,  frequently  threat- 
ened, without  intent  to  carry  into  execution. 

Treatment  of  Prisoners  of  War. 

Instances  of  threatened  retaliation  on  innocent  prisoners  of  war 
occurred  in  this  country,  both  during  the  revolution,  and  in  the 
war  of  1812,  but  it  was  only  carried  to  the  extent  of  severe  confine- 
ment of  such  prisoners. 

Bights  of  Individuals  During  War. 

Although  a  state  of  war  places  all  the  subjects  of  one  nation 
in  an  attitude  of  hostility  towards  those  of  another,  yet  every  in- 
dividual is  not  allowed  to  attack  the  enemy.  If  subjects  confine 
themselves  to  simple  defence,  they  are  to  be  considered  as  acting 
under  the  presumed  order  of  the  state^  and  entitled  to  be  treated 
by  their  adversaries  as  lawful  enemies;  and  captures  thus  made  by 
them  to  be  lawful  prizes.  But  they  cannot  engage  in  offensive  hos- 
tilities without  the  express  permission  of  their  sovereign;  and  if 
they  have  not  a  regular  commission,  as  evidence  of  such  permission, 
they  may  be  treated  by  the  enemy  as  lawless  banditti,  not  entitled 
to  the  protection  of  the  amenities  of  modern  warfare. 

In  Andent  Some. 

In  ancient  Borne,  one  not  regularly  enrolled  as  a  soldier,  could  not 
lawfully  kiU  an  enemy.  But  the  law  of  Solon,  by  which  individuals 
were  permitted  to  form  associations  for  plunder,  was  afterwards 
introduced  into  the  Boman  law,  and  became  part  of  their  system. 

In  Feudal  Times. 

During  the  lawless  confusion  of  the  feudal  ages,  the  right  of 
making  reprisals  was  claimed  and  exercised,  without  a  public  com- 
mission. 
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licenses  to  Cruise  against  the  Enemy. 

In  the  fifteenth  century,  commissions  were  first  held  to  be  neces- 
sary, and  were  issued  to  private  subjects  in  time  of  war;  without 
which  licenses,  subjects  were  forbidden  to  fit  out  vessels  to  cruise 
against  enemies.  It  is  now  the  practice  of  maritime  states  to  make 
use  of  the  voluntary  aid  of  their  subjects  against  their  enemies,  as 
auxiliary  to  the  public  force.  The  Dutch  formerly  employed  no 
vessels  of  war,  but  such  as  were  owned  by  private  persons,  to  whom 
the  government  allowed  a  part  of  the  captured  property,  as  well  as 
indemnity  from  the  public  treasury. 

Letters  of  Marque  and  Reprisal. 

Vessels  are  now  fitted  out  and  equipped  by  private* adventurers^ 
at  their  own  expense,  to  cruise  against  the  commerce  of  the  enemy. 
These  are  duly  commissioned.  It  is  depredation,  said  Sir  Matthew 
Hale,  in  a  subject  to  attack  the  enemy's  vessels,  except  in  self- 
defence,  without  a  commission. 

IT.  S.  Doctrine  as  to  Reprisals. 

Our  supreme  court  has  decided  the  law  of  nations  on  this  subject 
to  be,  that  private  citizens  cannot  acquire  a  title  to  hostile  property, 
unless  seized  under  a  commission,  but  may  lawfully  seize  such 
property  in  their  own  defence.^  If  they  act  without  a  commission, 
they  do  so  at  their  peril,  and  are  liable  to  be  punished  by  their  own 
government,  but  the  enemy  are  not  warranted  to  consider  them  as 
criminals;  for  as  respects  them,  they  violate  no  rights  by  capture. 

Private  Ships  of  War. 

Such  hostilities,  without  a  commission,  are,  however,  contrary  to 
usage,  and  irregular  and  dangerous,  and  would  probably  expose  the 
parties  to  the  unchecked  severity  of  the  enemy;  but  they  are  not 
acts  of  piracy,  unless  committed  in  time  of  peace.  Vattd  says,  that 
private  ships  of  war,  without  a  regular  commission,  are  not  entitled 
to  be  treated  like  captures  made  in  a  formal  war. 

Rights  of  Non-Commissioned  Ships. 

The  weight  of  authority  is,  that  non-commissioned  ships  of  a  bel- 
ligerent nation,  without  being  deemed,  by  the  law  of  nations,  pirates, 
may  at  all  times  capture  hostile  ships,  but  they  have  no  interest  in 
the  prizes  they  may  take,  as  the  property  will  remain  subject  to 
condemnation  by  the  government  of  the  captor,  as  droits  of  the  ad- 
miralty, or  in  the  United  States,  jure  reipublicae;  where  it  is  de- 
cided, that  all  captures  made  by  non-commissioned  captors,  are 
made  for  the  government 

*  Brown  v.  U.  S.»  8  Granch,  132;   The  Nereide,  9  Oraneti,  440;   The  Dos 
HermanoB,  10  Wheat  806;  The  Amiable  Isabella,  6  Wheat  1. 
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Private  Bring, 

In  order  to  encourage  privateering,  it  is  usual  to  allow  the  owners 
of  private  armed  vessels  to  appropriate  to  themselves  the  property, 
or  a  large  proportion  of  the  property  they  may  capture,  and  to  grant 
them  and  their  crews  facilities  and  rewards  for  successful  efforts. 
As  a  precaution  against  abuse  of  power,  the  owners  of  privateers 
are  required,  by  the  ordinances  of  commercial  states,  to  give  ade- 
quate security,  that  they  will  conduct  the  cruise  according  to  the 
laws  and  usages  of  war,  and  the  instructions  of  the  government,  and 
that  they  will  regard  the  rights  of  neutrals,  and  bring  their  prizes 
in  for  adjudication.  These  checks  are  essential  to  the  character  and 
safety  of  maritime  nations. 

Abuses  of  Privateering. 

Privateering,  even  with  these  restrictions,  is  very  liable  to  abuse. 
The  object  is  not  fame  or  chivalric  warfare,  but  plunder  and  profit 
The  discipline  of  the  crews  is  often  loose,  and  privateers  are  some- 
times guilty  of  enormous  excesses,  and  become  the  scourge  of  neu- 
tral commerce.  They  are  sometimes  maimed  and  ofQcered  by  for- 
eigners, having  no  permanent  connection  with  the  country  or  in- 
terest in  its  cause.  Under  the  best  regulations,  the  sense  of  private 
right  is  blunted,  and  a  lawless  and  fierce  spirit  is  nourished. 

Efforts  to  Abolisli  Privateering. 

In  the  treaty  of  amity  and  commerce  between  Prussia  and  the 
United  States  in  1785,  it  was  stipulated,  that  in  case  of  war,  neither 
party  should  grant  commissions  to  any  private  armed  vessels  to  at- 
tack the  commerce  of  the  other.  But  the  spirit  and  policy  of  mari- 
time warfare  will  not  permit  such  generous  provisions  to  prevail. 
That  provision  was  not  re-iterated  with  the  renewal  of  the  treaty. 
A  similar  attempt  to  put  an  end  to  the  practice  was  made  in  the 
agreement  between  Sweden  and  Holland  in  1675,  but  the  contract 
was  never  performed.  The  French  legislature,  after  the  breaking 
out  of  the  war  with  Austria  in  1792,  passed  a  decree  for  the  total 
suppression  of  privateering,  but  it  was  a  transitory  act,  and  was  soon 
swept  away  in  the  tempest  of  the  revolution.  All  efforts  to  stop 
the  practice  have  been  feeble  and  fruitless,  although  considerations 
of  national  policy  should  have  caused  the  discontinuance  of  this 
licentious  practice;  which  obstructs  commercial  intercourse. 

liiability  of  Owners  and  Officers. 

It  has  been  a  question,  whether  the  owners  and  ofQcers  of  private 
armed  vessels  are  liable,  in  damages,  beyond  the  amount  of  security 
given.  Bynkershoek  concludes,  that  the  owner,  master  and  sure- 
ties are  jointly  and  severally  liable,  in  solido,  for  the  damages  in* 
cnrred,  and  that  the  master  and  owner  are  liable  to  the  whole  ex* 

BROWKE  KEirr — 4 


50  LAW   OF   NATIONS.  [PART   1 

tent  of  the  injury,  though  it  may  exceed  the  value  of  the  privateer 
and  equipment;  but  the  sureties  are  liable  only  in  the  sum  for  which 
th^  are  bound. 

lamit  of  Besponsibility. 

This  rule  is  liable  to  the  modifications  of  municipal  regulations. 
'Die  new  commercial  code  of  France  exempts  the  owners  of  private 
armed  vessels,  in  time  of  war,  from  responsibility  for  trespasses  at 
sea,  beyond  the  amount  of  security  they  may  have  given ;  unless  they 
were  accomplices  in  the  tort  The  English  statute  of  George  n  is 
to  the  same  effect,  in  respects  to  embezzlements  in  the  merchant 
service.  It  limits  the  responsibility  to  the  amount  of  the  vessel  and 
freight;  but  it  does  not  apply  to  privateers  in  time  of  war;  and  where 
there  is  no  positive  local  law  on  the  subject,  the  general  rule  is,  that 
the  liability  is  commensurate  with  the  injury. 

Measure  of  Damages. 

This  is  the  rule,  as  enunciated  by  our  supreme  court,  and  we  may 
therefore,  consider  it  to  be  a  settled  rule  of  law  and  equity,  that 
the  measure  of  damages  is  the  value  of  the  property  unlawfully  in- 
jured or  destroyed;  and  that  each  individual  owner  is  responsible 
for  the  entire  damages,  and  not  ratably  pro  tanto. 

CommisBion  from  Foreign  Frinoe. 

Vattel  admits,  that  an  individual  may,  with  a  safe  conscience, 
rierve  his  country  by  fitting  out  privateers,  but  he  holds  it  base  to 
take  a  commission  from  a  foreign  prince,  to  prey  upon  the  subjects 
of  a  state  in  amity  with  his  native  country. 

American  Doctrine,  as  to  Foreign  Commissions. 

An  act  of  congress  prohibits  citizens  from  accepting,  within  the 
jurisdiction  of  the  United  States,  a  commission,  and  debars  any  per- 
son, not  transiently  within  this  country,  from  consenting  to  be  re- 
tained or  enlisted  to  serve  a  foreign  state  in  war  against  a  govern- 
ment in  amity  with  us.  It  likewise  prohibits  American  citizens 
from  being  concerned,  without  the  limits  of  the  United  States,  in  fit- 
ting out,  or  assisting  any  private  vessel  of  war  to  cruise  against  the 
subjects  of  friendly  powers. 

Privateering,  when  Piratical. 

Similar  prohibitions  are  contained  in  the  laws  of  other  countries; 
and  the  French  maritime  ordinance  of  1681  treated  such  acts  as 
piratical.  The  better  opinion  is,  that  a  cruiser,  furnished  with  com- 
missions from  two  different  powers,  is  liable  to  be  treated  as  a 
pirate;  for  though  the  two  governments  may  be  allies;  yet  one  of 
them  may  be  in  amity  with  a  state,  with  which  the  other  is  at  war. 
In  the  various  treaties  between  the  powers  of  Europe  in  the  last 
two  centuries,  and  in  many  treaties  of  the  United  States,  it  is  de- 


LECT.  5]  BIGHTS   OF   BELLIGERENTS.  51 

dared,  that  no  subject  or  citizen  of  either  nation  shall  accept  a  com- 
mission or  letter  of  marque  to  assist  an  enemy  in  hostility  against 
the  other,  on  pain  of  being  treated  as  a  pirate. 

Ownership  of  Frizes. 

The  right  to  all  captures  vests  primarily  in  the  sovereign,  and  no 
individual  can  have  any  interest  in  a  prize,  whether  made  by  a  pub- 
lic or  private  armed  vessel,  but  what  he  receives  under  a  grant  of 
the  state.  This  is  a  general  principle  of  jurisprudence,  '^eUo  parta 
cedunt  reipublicae,"  and  the  distribution  of  the  proceeds  of  prizes 
depends  upon  the  regulations  of  each  state.  The  general  practice 
is  to  distribute  the  proceeds  of  captured  property,  when  condemned 
as  prize,  among  the  captors,  as  a  reward  for  bravery. 

Adjudication  of  a  Prize. 

When  a  prize  is  taken  at  sea,  it  must  be  carefully  brought  into 
some  convenient  port  for  adjudication  by  a  competent  court;  though, 
strictly  speaking,  the  title  is  vested  when  the  capture  is  complete, 
and  the  spes  recuperandi  gone.  Lord  Mansfield  asserted,  that  oc- 
cupation of  itself  transferred  title.  The  question  never  arises,  but 
between  the  original  owner  and  a  neutral  purchasing  from  the  cap- 
tor, and  between  such  owner  and  a  recaptor. 

Question  of  Title. 

If  a  captured  ship  escapes  from  the  captor,  or  is  retaken,  or  if  the 
owner  ransoms  her,  his  property  is  thereby  revested.  But  if 
neither  of  these  events  happen,  the  question  as  to  the  change  of  title 
is  open  to  dispute,  and  many  arbitrary  lines  have  been  drawn  from 
policy  and  equity. 

Time  of  Occupancy  of  Prize. 

Orotius,  and  many  other  writers,  and  many  marine  ordinances,  as 
those  of  Louis  XIV.,  and  of  congress  during  the  American  war, 
made  twenty  four  hours'  quiet  possession  by  the  enemy,  the  test  of 
title  by  capture.  In  Holland,  a  firm  possession,  at  any  time,  vests 
the  property  in  the  captor,  and  ships  and  goods  brought  infra  prae- 
sidia  clearly  change  such  property. 

Judicial  Decision  Bequisite. 

But  by  the  modem  usage  of  nations,  neither  the  twenty  four 
hours'  possession,  nor  the  bringing  of  the  prize  infra  praesidia  suffices 
to  change  the  property  in  the  case  of  a  maritime  capture.  A  judi- 
cial inquiry  must  pass  upon  the  case,  as  the  only  sure  way  to  furnish 
proof  of  a  lawful  seizure.  The  property  is  not  changed  in  favor  of 
a  neutral  vendee  or  recaptor,  so  as  to  bar  the  original  owner,  until  a 
sentence  of  condemnation  has  been  pronounced  by  a  competent  court 
belonging  to  the  sovereign  of  the  captor;  and  the  purchaser  must 
show  documentary  evidence  of  the  same  to  sustain  his  title.     Before 


52  LAW  OF  NATIONS.  [PABT   I 

sentence  of  condemnation  the  right  of  property  is  in  abeyance,  or  in 
a  state  of  legal  sequestration.  It  cannot  be  alienated  or  disposed 
of,  bnt  is  held  in  trust  by  the  government  for  the  benefit  of  those 
who  may  be  ultimatdy  entitled. 

Condemnation  of  Frizes. 

The  condemnation  must  be  pronounced  by  a  prize  court  of  the 
government  of  the  captor,  sitting  either  in  the  country  of  the  captor 
or  of  his  ally;  but  the  prize  court  of  the  ally  cannot  condemn.  The 
sovereign  of  the  captors  has  a  right  to  inspect  their  behavior,  for  he 
is  answerable  to  other  states  for  the  acts  of  the  captor.  The  prize 
court  of  the  captor  may  sit  in  the  territory  of  the  ally,  but  may  not 
act  in  a  neutral  territory. 

Neutral  Ports. 

Neutral  ports  are  not  intended  to  be  auxiliary  to  the  operations 
of  the  power  at  war,  and  the  law  of  nations  ordains,  that  a  prize 
court  of  a  belligerent  captor  cannot  exercise  jurisdiction  in  a  neutnil 
country.  This  prohibition  rests  on  the  usage  of  nations,  and  the  un- 
fitness and  danger  of  making  neutral  ports  the  theatre  of  hostile 
proceedings. 

Prizes  Oarried  into  Neutral  Ports. 

It  was  supposed,  that  a  prize  court,  though  sitting  in  the  country 
of  its  own  sovereign,  or  of  his  ally,  had  no  jurisdiction  over  prizes 
lying  in  a  neutral  port,  because  the  court  lacked  the  possession 
deemed  essential  to  exercising  jurisdiction  in  a  proceeding  in  rem. 
But  in  accordance  with  the  practice  of  other  nations,  England  and 
also  the  United  Btates  now  hold  valid  condemnations  by  a  belligerent 
court,  of  prizes  carried  into  a  neutral  port,  and  remaining  there. 
This  was  deemed  the  most  convenient  practice  for  neutrals,  as  well 
as  for  parties  at  war,  and  the  prize,  though  in  a  neutral  jurisdiction, 
was  deemed  to  be  under  the  control,  or  sub  potestate,  of  the  captor. 

Bansonx  of  Vessels  and  Cargo. 

Where  captures  at  sea  cannot  be  sent  into  port,  the  captor  may 
either  destroy  the  prize,  or  permit  the  original  owner  to  ransom  it. 
Formerly  this  was  the  general  custom,  and  the  contract  is  undoubt- 
edly valid,  when  municipal  regulations  do  not  intervene;  but  at 
present,  it  is  but  little  known  in  the  commercial  law  of  England. 
Statutes  in  the  reign  of  George  IIL  prohibited  to  British  subjects 
the  privilege  of  ransom  of  property  captured  at  sea,  unless  in  a  case 
of  extreme  necessity,  to  be  judged  of  by  the  court  of  admiralty. 

Ransom  Bill,  a  Valid  Contract. 

A  ransom  bill,  when  not  locally  prohibited.  Is  a  war  contract,  pro- 
tected by  good  faith  and  the  law  of  nations,  and  though  such  con- 
tract may  relax  the  energy  of  war,  and  deprive  creditors  of  the 


LECT.  5]  BIGHTS   OF   BELLIGERENTS.  53 

chance  of  recapture,  it  is,  in  many  views,  reasonable  and  humane. 
Other  maritime  nations  regard  ransoms  as  binding,  and  legitimate 
commercia  bellL     They  have  never  been  prohibited  in  this  coimtry. 

Equivalent  to  a  Safe  Conduct. 

A  ransom  is  equivalent  to  a  safe  conduct,  granted  by  the  authority 
of  the  state  of  the  captor,  and  binds  the  commander  of  other  vessels 
to  respect;  and  under  the  implied  obligation  of  the  treaty  of  alUance, 
it  equally  binds  the  cruisers  of  allies  of  the  country  of  the  captor. 

Compact  Binds  Allies  Also. 

Ck>mpacts  with  the  common  enemy  must  bind  allies,  when  they 
tend  to  accomplish  the  objects  of  the  alliance.  Otherwise,  the  ally 
would  reap  the  entire  fruit  of  the  compact,  without  being  subject  to 
its  conditions  and  terms;  and  the  enemy,  with  whom  the  agreement 
was  made,  would  be  exposed  in  regard  to  the  ally,  to  all  the  disad- 
vantages of  it,  without  participating  in  its  benefits. 

Duty  of  the  OfBlcers  of  the  Vessel. 

The  safe  conduct,  implied  in  a  ransom  bill,  requires  that  the  ves- 
sel shall  pursue  the  course  prescribed,  and  within  the  time  limited 
by  the  contract,  unless  compelled  to  deviate  therefrom  by  stress  of 
weather,  or  unavoidable  necessity. 

Bansomed  Vessel,  Lost  at  Sea. 

If  the  vessel  ransomed  perishes  by  storm,  the  ransom  nevertheless, 
is  due,  for  the  captor  has  not  insured  it  against  such  perils,  but  only 
against  recapture  by  cruisers  of  his  own  nation  or  of  its  allies.  If 
a  stipulation  be  inserted,  that  no  ransom  should  be  due  if  the  vessel 
be  lost  at  sea,  the  provision  should  be  limited  to  total  losses  by  ship- 
wreck, and  not  to  mere  stranding,  which  might  lead  to  fraud,  in 
order  to  save  the  cargo  at  the  expense  of  the  ship. 

RestQt  of  Becaptore. 

If  the  vessel  should  be  recaptured  out  of  the  route  prescribed 
for  her  return,  or  after  the  time  allowed  therefor,  and  be  adjudged 
lawful  prize,  it  is  a  question,  whether  the  debtors  of  the  ransom  are 
discharged  from  their  contract  Yalin  says,  that  according  to  con- 
stant practice,  the  debtors  are  discharged  in  such  case,  and  the  price 
of  the  ransom  is  deducted  from  the  proceeds  of  the  prize  and  given 
to  the  first  captor,  and  the  residue  to  the  second  taker. 

Bansom  Bill,  when  Void. 

If  the  captor  himself  should  afterwards  be  taken  by  an  enemy's 
cruiser,  together  with  his  ransom  bill,  the  ransom  becomes  part  of 
the  lawful  conquest  of  the  enemy,  and  the  debtors  of  the  ransom 
discharged  from  their  contract  The  recapture  of  the  ransom  bill, 
says  Yalin,  ends  the  claim  of  the  captor.  He  may  be  deprived  of 
the  entire  benefit  of  his  prize,  as  well  as  of  the  ransom  bill,  either  by 
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recapture  or  rescue;  which  acts  bring  up  the  questions  of  postliminy 
and  salvage. 

Death  of  the  Hostage. 

In  a  case,  where  a  hostage  was  given  by  an  English  vessel  to  a 
French  privateer  in  the  war  of  1756,  as  security  for  the  payment 
of  a  ransom  biU,  and  the  hostage  died,  while  in  possession  of  the 
French;  suit  was  instituted  in  England,  after  the  peace.  The  ques- 
tion arose,  whether  the  death  of  the  hostage  discharged  the  con- 
tract; and  also  whether  an  alien  could  sue  on  the  ransom  bill  in  an 
English  court  The  court  held,  that  the  bill  was  not  discharged  by 
the  death  of  the  hostage,  who  was  held  merely  as  a  collateral  se- 
curity; and  that  the  owner  could  sue  upon  it. 

Suits  upon  Bansom  Bills. 

But,  it  has  been  since  decided,  that  during  war,  no  suit  will  lie 
in  the  British  courts  by  an  alien  enemy,  in  proper  person  on  a  ran- 
som bill,  although  it  is  a  contract  jure  belli  The  remedy  to  enforce 
its  payment  is  by  an  action  of  the  imprisoned  hostage  in  the  courts 
of  his  own  country  for  the  recovery  of  bis  freedom.  The  courts  of 
B^rance  and  Holland  sustain  an  action  by  the  owner  of  the  ransom 
contract  The  practice  in  France,  when  a  French  vessel  has  been 
ransomed,  and  a  hostage  given  to  the  enemy,  is  for  the  officers  of  the 
admiralty  to  seize  the  vessel  and  cargo  on  her  return  to  port,  in 
order  to  compel  the  owners  to  pay  the  ransom  debt  and  release  the 
hostage;  and  this  course  is  just 

Captures  by  Pirates. 

Upon  recapture  from  pirates,  the  property  is  to  be  restored  to  the 
owner,  on  the  allowance  of  a  reasonable  compensation  to  the  retaker 
in  the  nature  of  salvage.  By  the  law  of  nations,  a  capture  by 
pirates  does  not,  like  a  capture  by  an  enemy  in  war,  change  the  title, 
or  divest  the  original  owner  of  his  right  to  the  property;  nor  does 
it  require  the  doctrine  of  postliminy  to  restore  it  In  France,  prop- 
erty may  be  reclaimed  by  the  owner  within  a  year  and  a  day;  but 
in  Venice  and  Bpain,  according  to  Orotius,  the  rule  formerly  was, 
that  the  whole  property  recaptured  from  pirates  went  to  the  re- 
taker,  because  of  the  desperate  nature  of  the  recovery. 

The  Bight  of  Postliminy. 

The  jus  postliminii  was  a  fiction  of  the  Boman  law,  by  which 
persons  or  things  taken  by  the  enemy  were  restored  to  their  former 
state,  upon  coming  again  under  the  power  of  the  nation  to  which 
they  formerly  belonged.  It  is  a  right  recognized  by  the  law  of  na- 
tions, and  contributes  essentially  to  mitigate  the  evils  of  war. 
When,  therefore,  property  taken  by  the  enemy  is  recaptured  or 
^"escued  by  the  fellow  subjects  or  allies  of  the  original  owner,  it 
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does  not  become  the  property  of  the  recaptor  or  rescuer,  as  if  it  had 
been  a  new  prize,  but  it  is  restored  to  the  original  owner  by  right  of 
postliminy,  upon  certain  terms. 

Movables,  Di£BLciilt  to  Identify. 

Movables  are  not  entitled  to  the  full  benefit  of  postliminy  unless 
retaken  from  the  enemy  promptly  after  capture;  for  then  the  owner 
readily  recognizes  his  effects,  and  is  not  presumed  to  have  relin- 
quished them.  But  real  property  is  easily  identified,  and  therefore 
more  completely  within  the  right  of  postliminy. 

No  Such  Bight  in  Neutral  Countries. 

This  right  does  not  take  effect  in  neutral  countries,  because  the 
neutral  nation  must  consider  the  war  on  each  side  as  equally  just, 
so  far  as  relates  to  its  effects,  and  to  look  upon  every  acquisition 
made  by  either  party,  as  lawful;  except  where  the  capture  itself  is 
an  infringement  of  the  jurisdiction  or  rights  of  the  neutral  power. 
The  right  of  postliminy  takes  place  therefore  only  within  the  ter- 
ritories of  the  nation  of  the  captor,  or  of  its  ally;  and  if  a  prize  be 
brought  into  a  neutral  port  by  the  captor,  it  does  not  return  to  its 
former  owner  by  the  law  of  postliminy;  because  neutrals  are  bound 
to  take  notice  of  the  military  right,  which  possession  gives,  which 
is  the  only  evidence  of  right  acquired  by  military  force,  as  distinct 
from  civil  rights  and  titles.    They  must  take  the  fact  for  the  law. 

Lawfulness  of  Captures. 

In  effect,  there  is  no  such  thing  as  a  marine  tort  between  belliger- 
ents. All  captures  are  to  be  deemed  lawful,  and  are  not  cognizable 
in  the  prize  courts  of  neutral  nations. 

Ehrisoners,  in  Neutral  Ports. 

With  respect  to  persons,  the  right  of  postliminy  takes  place  even 
in  a  neutral  country,  so  that  if  a  captor  brings  his  prisoners  there, 
he  may,  perhaps,  confine  them  on  his  ship,  as  being  by  fiction  of  law, 
part  of  the  territory  of  his  sovereign,  but  he  has  no  control  over  them 
on  shore. 

Acquisition  of  Beal  Property. 

In  respect  to  real  property,  the  acquisition  by  the  conqueror  is  not 
fully  consummated,  until  confirmed  by  the  treaty  of  peace,  or  by 
the  entire  submission  or  destruction  of  the  state  itself. 

Rights  of  Purchasers  of  Conquered  Land. 

If  it  be  recovered  by  the  original  sovereign,  it  returns  to  the  former 
proprietor,  although  meantime,  it  may  have  been  transferred  by 
purchase.  The  purchaser  took  the  property,  at  the  hazard  of  a  re- 
covery or  reconquest  during  the  war.  But  if  the  real  property  be 
ceded  to  the  conqueror  by  the  treaty  of  peace,  whether  a  town  or  a 
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tract  of  territory,  the  right  of  postUminy  in  gone  f  oreyer,  and  a  pre^ 
yions  alienation  by  the  conqueror  would  be  valid. 

Capture  of  Movable  Property. 

In  a  war  upon  the  land,  movable  property,  after  it  has  been  booty 
in  the  hands  of  the  enemy  for  twenty  four  hours,  becomes  absolutely 
his,  without  any  right  of  postUminy  in  favor  of  the  original  owner. 
The  case  is  much  stronger,  where  the  property  has  not  only  passed 
into  the  complete  possession  of  the  enemy,  but  been  bona  flde  trans- 
ferred to  a  neutraL 

Postliminy  in  Naval  Captures. 

By  the  ancient  law  of  nations,  captures  of  movable  property  at  sea 
fell  under  the  same  rule  as  if  made  on  land,  and  goods  so  taken  were 
not  recoverable  by  the  original  owner  from  the  retaker  or  rescuer. 
But  the  municipal  regulations  of  most  states  have  softened  the 
rigor  of  the  law  of  nations  on  this  point,  by  an  equitable  extension 
of  the  right  of  postUminy  as  against  a  recaption  by  their  own  sub- 
jects. Several  continental  powers  confined  the  right  of  restoration, 
on  recaption,  to  cases  where  the  property  had  not  been  in  possession 
of  the  enemy  over  twenty  four  hours;  but  now  the  right  is  every- 
where understood  to  continue,  until  sentence  of  condemnation,  and 
no  longer. 

Peace  Cures  Defects  in  Title. 

If  a  treaty  of  peace  makes  no  particular  provisions  relative  to  cap- 
tured property,  it  remains  in  the  same  condition  in  which  the  treaty 
finds  it,  and  it  is  tacitly  conceded  to  the  possessor.  The  right  of 
postliminy  no  longer  exists,  after  peace  declared.  It  is  a  right  which 
belongs  exclusively  to  a  state  of  war,  and  therefore,  a  transfer  to  a 
neutral  before  the  peace,  even  without  a  judicial  sentence  of  con- 
demnation, is  vaUd,  if  there  has  been  no  recovery  or  recaption.  The 
intervention  of  peace  cures  aU  defects  of  title,  and  vests  the  lawful 
possession,  in  the  neutral,  equally  as  it  would  in  the  enemy  captor 
himself.  Even  if  the  neutral  subsequently  becomes  an  enemy,  the 
title  of  the  property  so  vested  in  him  wiU  not  be  defeated  in  favor  of 
the  original  owner.  It  would  only  be  Uable  with  his  other  property, 
to  be  seized  as  prize  of  war. 

Rules  of  Postliminy  amonf?  Subjects. 

Every  power,  by  the  law  of  nations,  must  conform  to  these  rules 
of  postliminy,  where  the  interests  of  neutrals  are  concerned.  But 
in  cases  arising  between  her  own  subjects,  or  between  them  and 
those  of  her  allies,  the  principle  may  be  modified  by  policy.  Thus 
by  statute,  the  maritime  right  of  postUminy,  as  among  English  sub- 
jects, subsists  to  the  end  of  the  war;  and  tiierefore  ships  or  goods, 
captured  at  sea  by  an  enemy  and  retaken  at  any  period  during  the 
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war,  and  whether  before  or  after  condemnatioii,  are  to  be  restored 
to  the  owner,  on  securing  to  the  recaptors  certain  rates  of  salvage 
as  compensation  for  services. 

Treatment  of  Allies. 

The  maritime  law  of  England  extends  this  liberal  rule  of  restitu- 
tiouy  with  respect  to  the  recaptured  property  of  her  own  subjects,  to 
her  allies,  if  they  act  on  the  same  liberal  principle.  It  treats  them 
with  their  own  measure  of  justice. 

Compensation  for  Bestitution. 

The  allotment  of  salvage,  on  recapture  or  rescue,  is  a  question 
not  of  municipal  law  merely,  except  as  to  the  rates.  It  exists  jure 
gentium,  when  the  subjects  of  allies  or  neutral  states  claim  the  ben- 
efit of  the  recaption.  The  restitution  is  a  matter  not  of  strict  right, 
after  the  property  has  been  vested  in  the  enemy,  but  one  of  favor, 
and  the  belligerent  recaptor  has  the  right  to  annex  a  reasonable  con- 
dition to  his  liberality. 

Salvage  for  Neutral  Property. 

Neutral  property,  taken  from  the  enemy,  is  usually  restored,  with- 
out the  payment  of  any  salvage,  unless  there  was  a  probability  that 
the  property  would  have  been  condemned,  if  carried  into  the  enemy*s 
ports;  and  in  that  case  a  reasonable  salvage  should  be  allowed. 

Restoration  of  Property  in  the  IT.  S. 

The  United  States,  by  act  of  congress  in  1800,  directed  restora- 
tion of  property  captured  at  sea,  to  the  foreign  and  friendly  owner, 
on  the  payment  of  reasonable  salvage.  This  act  was  not  to  apply, 
when  the  property  had  been  condemned  as  prize  by  a  competent 
court,  before  recapture,  nor  when  the  foreign  government  would  not 
restore  the  property  of  our  subjects  under  similar  circumstances. 
The  statute  continued  the  jus  postliminii,  until  the  property  was 
divested  by  a  sentence  of  condemnation,  and  no  longer. 
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LECTURE  VL 
SIGHTS  AND  DUTIES  OF  NEUTRAL  NATIONS 

Policy  of  Maintaining  Neutrality. 

This  is  an  interesting  subject  in  the  code  of  international  law,  and 
should  be  an  object  of  study  in  this  country;  as  it  is  our  policy  to 
cherish  a  spirit  of  peace,  and  to  avoid  those  political  connections, 
which  would  tend  to  involve  us  in  European  contests.  A  nation  that 
maintains  a  firm  and  impartial  neutrality,  and  conunands  the  re- 
spect of  other  nations  by  its  prudence,  justice  and  good  faith,  has  the 
best  chance  to  preserve  unimpaired  the  blessings  of  its  commerce, 
the  freedom  of  its  institutions,  and  the  prosperity  of  its  resources. 

Effect  of  War  on  Neutrals. 

The  commerce  conducted  by  neutrals,  with  the  intercourse  in- 
volved, contributes  greatly  to  mitigate  tiie  evils  of  war.  The  law 
of  Europe  establishes  the  principle,  that  in  time  of  war,  countries 
not  parties  to  the  war,  nor  interposing  in  it,  shall  not  be  materially 
affected  by  its  action,  but  may  carry  on  their  accustomed  trade, 
under  a  few  restrictions. 

Impartiality  of  Neutrals. 

A  common  friend  is  not  to  judge  between  the  belligerent  parties, 
or  determine  the  question  of  right  The  neutral  should  not  favor 
one  to  the  detriment  of  the  other,  nor  furnish  aid  to  one  party,  which 
he  is  not  equally  ready  to  furnish  the  other.  Admitted  to  the 
privileges  of  neutrality,  he  must  perform  the  duties  it  enjoins.  Even 
a  loan  of  money  to  one  of  the  belligerent  parties  is  a  violation  of 
neutrality.    A  fraudulent  neutrality  is  no  neutrality. 

Prior  Engagements  of  Neutrals. 

But  the  duty  does  not  extend  so  far  as  to  prohibit  the  fulfilment 
of  antecedent  engagements,  which  may  be  kept  consistently  with  an 
exact  neutrality,  unless  they  require  the  neutral  nation  to  join  in  the 
war.  If  a  nation  stipulate  during  peace,  to  provide  a  given  number 
of  ships  or  troops  to  one  of  the  parties  in  case  of  war,  the  contract 
may  be  complied  with,  and  the  state  of  peace  preserved.  Thus  in 
1788,  Denmark  furnished  ships  and  troops  to  Russia  in  her  war  with 
Sweden,  in  consequence  of  a  previous  treaty  prescribing  the  amount, 
and  this  was  declared  by  Denmark  to  be  consistent  with  a  spirit 
of  amity,  towards  Sweden.  Sweden  embraced  the  Danish  declara- 
tion, and  confined  her  hostility,  so  far  as  Denmark  was  concerned, 
to  the  Danish  auxiliaries  furnished  to  Russia. 
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Where  irach  Contracts  are  Void. 

But  if  the  neutral  power  be  under  contract  to  fumiBh  succors  to 
one  party,  he  is  said  not  to  be  bound,  if  his  ally  was  the  aggressor, 
and,  in  this  solitary  instance,  the  neutral  may  examine  into  the 
merits  of  the  war,  and  see  if  ihe  casus  foederis  exists.  An  inquiry 
of  this  kind,  instituted  by  the  party  to  the  contract,  to  determine 
its  binding  obligation  offers  strong  temptation  to  abuse,  and  the  find- 
ing an  evasion  to  escape. 

Neutral  Property  Protected. 

A  neutral  may  pursue  his  ordinary  commerce,  and  even  become 
the  carrier  of  the  enemy's  goods,  without  being  subject  to  any  con- 
fiscation of  the  ship,  or  of  the  neutral  articles  on  board,  though 
not  without  the  risk  of  the  seizure  of  the  hostile  property.  As  the 
neutral  may  ^arry  the  proi)erty  of  enemies  in  his  own  vessel,  so 
may  his  own  property  be  inviolable,  though  found  in  the  vessels  of 
enemies. 

Inviolability  of  Neutral  Territory. 

This  inviolability  of  the  neutral  character  goes  further  than  mere- 
ly the  protection  of  neutral  property.  It  protects  the  property  of 
belligerents,  when  within  the  neutral  jurisdiction.  It  is  not  law- 
ful to  make  neutral  territory  the  scene  of  hostility,  or  to  attack  an 
enemy  while  within  it;  and  if  an  attack  or  capture  be  made,  under 
neutral  protection,  the  neutral  is  bound  to  redress  the  injury  and 
effect  restitution.  fThe  books  abound  in  cases,  recognizing  this  prin- 
ciple. In  1793,  a  British'  ship  was  captured  by  a  French  frigate  in 
the  Delaware  Bay.  Upon  due  complaint,  the  American  government 
caused  the  ship  to  be  restored.  It  is  a  violation  of  neutral  territory 
for  a  belligerent  ship  to  station  herself  within  its  boundaries,  in  or- 
der to  carry  on  hostile  expeditions  from  thence.  No  use  of  neutral 
territory,  for  the  purposes  of  war,  can  be  permitted. 

Rights  and  Duties  of  Neutrals- 
English  courts  have  decided,  that  though  this  prohibition  did  not 
extend  to  remote  objects  and  uses,  such  as  procuring  provisions, 
which  the  law  of  nations  tolerated,  yet  no  proximate  acts  of  war 
were  allowed  to  originate  on  neutral  ground,  and  no  ship  must  sta- 
tion herself  on  the  neutral  line  and  send  out  her  boats  on  hostile 
enterprises.  No  act  of  hostility  shall  be  commenced  on  neutral 
ground,  nor  any  measure  taken,  that  will  lead  to  immediate  violence. 
The  neutral  should  act  with  perfect  equality  between  both  belliger- 
ents, giving  neither  one  an  advantage,  and  if  the  respect  due  to 
neutral  territory  be  violated  by  one  party,  without  rebuke,  it  would 
soon  provoke  a  similar  treatment  from  the  other  party,  and  the 
neutral  ground  would  become  a  theatre  of  war. 
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Pasflage  over  Neutral  Waters. 

It  a  belligerent  cruiser  inoflensively  pass  orer  neutral  waters,  and 
make  an  ulterior  capture  beyond  such  waters,  it  is  not  usually 
deemed  a  violation  of  neutral  rights.  The  passage  over  portions  of 
the  sea  is  less  guarded  than  the  passage  of  armies  on  land,  because 
less  inconvenient;  and  permission  to  pass  over  them  is  not  usually 
requested.  To  vitiate  a  subsequent  capture,  the  passage  must  have 
been  expressly  refused,  or  the  permission  to  pass  obtained  by  false 
pretences. 

Passage  over  Neutral  SolL 

It  is  in  the  sound  discretion  of  a  neutral  power  to  grant  or  refuse 
permission  to  the  troops  of  a  belligerent  state  to  cross  their  territory. 
No  such  power  can  claim  the  right  of  passage  through  a  neutral  ter- 
ritory, unless  founded  upon  a  previous  treaty,  without  which  ante- 
cedent contract,  there  must  be  an  equality  of  privilege  granted  both 
belligerents.  The  fact  that  allowing  such  passage  may  cause  incon- 
venience to  the  adverse  belligerent  is  no  cause  of  complaint 

Pursuit  of  Fugitive  Foe. 

Bynkershoek  makes  one  exception  to  the  inviolability  of  neutral 
territory;  where  an  enemy,  attacked  on  hostile  ground,  or  on  the 
open  sea,  flees  to  the  jurisdiction  of  a  neutral  state.  He  holds,  that 
in  such  case,  the  victor  may  pursue  him  dum  fervet  opus,  and  seize 
his  prize  within  the  neutral  state.  This  doctrine  is  combatted  by 
Valin,  Vattel  and  other  writers,  who  maintain  the  sounder  view, 
that  when  the  flying  enemy  has  entered  neutral  territory,  he  is 
placed  at  once  under  its  protection.  If  forcible  entrance  upon  neu- 
tral ground  or  waters  be  allowed  in  pursuit  of  a  foe,  it  might  admit 
following  him  into  a  commercial  port 

Hostile  Entrance  into  Neutral  Territory. 

It  is  a  rule,  without  exception,  that  every  voluntary  entrance  into 
neutral  territory,  with  hostile  purpose,  is  unlawful  The  neutral 
border  must  not  be  used  as  a  shelter  to  make  preparations  of  attack; 
and  though  the  neutral  is  not  obliged  to  refuse  a  passage  and  safety 
to  the  fugitives,  yet  he  ought  to  compel  them  to  leave  ais  soon  as 
possible,  and  not  permit  them  to  rest  and  watch  their  opportunity 
for  further  contest  This  would  be  making  the  neutral  country  aux- 
iliary to  the  war.  In  stricto  jure,  where  there  has  been  a  violation 
of  neutral  jurisdiction,  the  neutral  power  has  the  right  to  insist  on 
a  restoration  of  the  property. 

Bestitution  of  the  Property. 

A  neutral  has  no  right  to  inquire  into  the  validity  of  a  capture, 
except  where  the  rights  of  neutral  jurisdiction  were  violated.  In 
such  cases,  the  neutral  power  will  restore  the  property,  if  found  in 
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the  hands  of  the  offender  within  its  jurisdiction,  regardless  of  the 
sentence  of  condemnation  by  the  court  of  a  belligerent  captor.  It 
belongs  solely  to  the  neutral  government  to  raise  the  objection  to  a 
capture  and  title,  founded  on  the  yiolation  of  neutral  rights.  The 
adverse  belligerent  has  no  right  to  complain  when  the  prize  is  duly 
libelled  before  a  competent  court  His  government  may  do  so  to  the 
neutral  government  for  a  fraudulent  or  unworthy  submission  to  a 
violation  of  its  territory,  but  this  act  would  naturally  provoke  retalia- 
tion. 

Prizes,  brought  into  Neu':ral  Ports. 

In  the  case  of  prizes  brought  within  a  neutral  port,  the  neutral 
sovereign  exercises  jurisdiction  as  far  as  to  restore  the  property  of 
its  own  subjects  illegally  captured;  and  this  is  done,  says  Valin,  as 
compensation  for  the  asylum  granted  to  the  captor  and  his  prize. 

Pursuit  of  Foreign  Offending  Vessels. 

It  has  been  held,  that  foreign  ships,  offending  against  our  laws, 
within  our  jurisdiction,  may  be  pursued  and  seized  upon  the  ocean, 
and  brought  into  our  ports  for  adjudication.^ 

TJ.  S.  Bules  of  Neutrality. 

In  1793,  the  government  of  the  United  States  adopted  certain 
rules  of  neutrality,  necessary  to  be  observed  by  belligerent  powers 
in  their  intercourse  with  this  country.  These  rules  were,  that  the 
original  arming  or  equipping  of  vessels  in  our  ports,  by  any  of  the 
powers  at  war,  for  military  service,  was  unlawful,  and  no  such  vessel 
was  entitled  to  an  asylum  in  our  ports.  The  equipment  by  them  of 
vessels  fitted  for  merchandise  and  war,  and  applicable  to  either, 
was  lawful;  but  if  of  a  nature  solely  applicable  to  war,  it  was  un- 
lawful. And  if  an  armed  vessel  of  one  nation  should  depart  from 
our  jurisdiction,  no  armed  vessel,  being  within  the  same,  and  be- 
longing to  an  adverse  belligerent  nation  should  depart  until  twenty 
four  hours  after  the  former. 

Prohibition  to  IT.  S.  Citizens. 

It  is  a  misdemeanor  for  any  citizen  of  the  United  States,  within 
its  territory  or  jurisdiction,  to  accept  and  exercise  a  commission  to 
serve  a  foreign  prince,  state  or  people  in  war,  by  land  or  sea,  against 
any  prince,  state,  or  people  with  whom  the  United  States  are  at 
peace.  Or  for  any  person  except  a  citizen  of  a  foreign  state,  or  sub- 
ject of  a  foreign  prince,  transiently  within  the  United  States  on 
board  a  foreign  armed  vessel,  to  enlist  or  hire  or  retain  another  per- 
son to  enlist,  or  go  beyond  the  limits  and  jurisdiction  of  the  United 
States,  with  intent  to  be  enlisted  in  the  service  of  any  foreign  prince, 

*  The  Marianna  Flora,  U  Wheat  42. 
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or  state  or  people  as  a  soldier  or  seaman.  Or  to  fit  out  and  arm,  or 
increase  the  force  of  an  armed  vessel,  with  intent  that  such  vessel  be 
employed  in  the  service  of  one  foreign  power  at  war  with  another 
foreign  power  with  which  we  are  at  peace. 

Military  EzpeditionB  Denounced. 

It  is  forbidden  to  begin  or  prepare  the  means  for  any  military  ex- 
pedition to  be  carried  on  from  thence  against  the  territory  of  any 
foreign  prince,  state  or  people,  with  whom  this  country  is  at  peace, 
or  to  hire  or  enlist  troops  or  seamen  for  foreign  military  or  naval 
service,  or  to  be  concerned  in  fitting  out  any  vessel  to  commit  hos- 
tilities in  foreign  service  against  a  nation  at  peace  with  us.  The  ves- 
sel, in  this  latter  case,  is  subject  to  forfeiture. 

Foreign  Vessels  Excluded. 

The  president  is  authorized  to  compel  any  foreign  vessel  to  depart, 
which  by  the  law  of  nations,  or  by  treaty,  ought  not  to  remain  in  the 
United  States. 

Illegal  Naval  Captures. 

Our  courts  decided,  that  the  captures  made  by  a  vessel  illegally 
fitted  out,  whether  a  public  or  private  armed  ship,  were  torts;  and 
that  the  original  owner  was  entitled  to  restitution,  if  the  property 
was  brought  within  our  jurisdiction;  but  that  an  illegal  outfit  did 
not  affect  a  capture  made  after  the  cruise  to  which  the  outfit  had 
been  applied,  had  terminated.  The  delictum  ended  with  the  termi- 
nation of  the  cruise.* 

Bale  of  Prizes  in  Neutral  Forts. 

Though  a  belligerent  vessel  may  not  enter,  for  hostile  purposes, 
within  neutral  jurisdiction,  she  may,  until  prohibited  by  the  neutral 
power,  bring  her  prize  into  a  neutral  port,  and  sell  it.  The  neutral 
power  may  refuse  this  privilege,  provided  it  refuse  both  parties. 
The  United  States  has  frequently  asserted  its  right  to  prohibit  the 
sale  of  prizes  brought  by  belligerents  to  our  ports.  It  is  probably 
the  dictate  of  true  policy  to  refuse  this  favor.  The  admission  into 
neutral  ports  of  the  public  ships  of  belligerent  parties,  without 
prizes,  and  under  due  regulations,  is  unifonnly  conceded. 

Neutral  Vessels  with  Enemy's  Property. 

Neutral  ships  afford  no  protection  to  enemy's  property;  and  such 
goods  may  be  seized,  if  found  on  board  a  neutral  vessel  outside 
the  neutral  jurisdiction.  This  is  well-settled.  It  was  formerly  a 
question,  whether  the  neutral  vessel  conveying  enemy's  property  was 
not  liable  to  confiscation  for  that  cause.  This  was  the  old  law  of 
Prance,  in  cases  where  the  master  of  the  vessel  knowingly  conveyed 

» The  Santlsslma  Trinidad,  7  Wheat.  283. 
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enemy's  property.  But  it  is  not  unlawful,  like  smuggling,  for  a 
neutral  to  carry  enemy's  goods.  If  there  is  nothing  unfair  in  the 
conduct  of  the  neutral  master,  he  will  even  be  entitled  to  reasonable 
demurrage,  and  his  freight  for  the  carriage  of  goods,  though  he  has 
not  conveyed  them  to  their  destination.  The  goods  are  seized  and 
condemned  not  ex  delicto,  but  only  ex  re.  The  capture  of  them 
by  the  enemy  is  a  delivery  to  the  person,  who  by  the  rights  of  war, 
was  substituted  for  the  owner. 

Allowance  of  Freight. 

The  allowance  of  freight  in  such  case  has  been  the  uniform  prac- 
tice of  the  English  admiralty  for  two  centuries,  except  when  there 
has  been  mala  fides,  or  a  departure  from  a  proper  neutral  conduct. 
The  freight  is  paid,  not  pro  rata,  but  in  toto,  because  capture  is 
deemed  delivery. 

Confiscation  of  Enemy's  Property. 

The  right  to  take  enemy's  property  on  board  a  neutral  ship  has 
been  strongly  contested,  but  the  rule  has  been  steadily  maintained 
in  England.  In  France  it  has  been  fluctuating.  The  Baltic  code  of 
neutrality,  acceded  to  by  all  the  principal  powers  of  Europe  ex- 
cept England,  set  forth,  that  all  effects  belonging  to  the  subjects  of 
belligerent  powers  should  be  looked  upon  as  free  on  board  of  neutral 
ships,  except  only  such  goods,  as  were  contraband.  The  Baltic  code 
was  abandoned  in  1793,  and  since  that  date  the  United  States  has 
admitted  the  English  rule  to  be  valid,  as  the  true  doctrine  of  inter- 
national law,  viz.,  that  enemy's  property  was  liable  to  be  seized  on 
neutral  ships,  and  to  be  confiscated  as  prize  of  war.  This  is  the 
present  generally  received  doctrine.  It  has  however,  been  very 
usual,  in  commercial  treaties,  to  stipulate,  that  free  ships  should 
make  free  goods,  contraband  of  war  always  excepted. 

The  Ottoman  Forte. 

This  was  the  first  power  to  abandon  the  ancient  rule,  and  she 
stipulated  in  her  treaty  with  France  in  1604,  that  free  ships  should 
make  free  goods;  and  according  to  Azuni,  Turkey  has  at  all  times, 
on  international  questions,  given  an  example  of  moderation  to  more 
civilized  countries. 

Neutral  Property  on  Enemy's  Ships. 

It  is  also  a  principle  of  the  law  of  nations,  relative  to  neutral 
rights,  that  the  effects  of  neutrals,  found  on  board  of  enemy's  ves- 
sels, diall  be  free,  though  such  right  is  often  changed  by  positive 
agreement  The  principle  is,  that  the  property  of  the  neutral  is 
to  be  restored  without  any  compensation  for  detention,  and  other  in- 
conveniences incident  to  the  capture.  The  former  ordinances  of 
France  declare  such  goods  to  be  lawful  prize,  but  the  whole  current 
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of  modem  authority  shows,  that  the  neutral  has  a  perfect  right  to 
avail  himself  of  the  vessel  of  his  friend,  to  transport  his  property. 

17.  S.  View  as  to  Seizure  and  Bestoration. 

These  two  propositions,  that  enemy's  goods  found  on  a  neutral  ship 
may  lawfully  be  seized  as  prize  of  war,  and  that  the  goods  of  a  neu- 
tral found  on  board  of  an  enemy's  vessel  are  to  be  restored,  have 
been  declared  by  our  supreme  court  to  be  founded  upon  the  law 
of  nations.  The  rule  rests  upon  the  principle,  that  war  permits  the 
capture  of  the  goods  of  an  enemy,  but  not  those  of  a  friend.  .The 
neutral  flag  constitutes  no  protection  to  enemy's  property,  and  the 
belligerent  flag  communicates  no  hostile  character  to  neutral  prop- 
erty. The  character  of  the  property  depends  upon  the  fact  of 
ownership,  and  not  upon  the  character  of  the  vehicle  in  which  it  is 
found. 

Two  Propositions  Discussed. 

The  stipulation,  that  neutral  bottoms  should  make  neutral  goods, 
is  a  concession  made  by  the  belligerent  to  the  neutral,  and  gives  the 
latter  a  capacity  not  given  by  the  law  of  nations.  On  the  other 
hand,  the  stipulation  subjecting  neutral  property  found  in  the  vessel 
of  an  enemy  to  condemnation  as  a  prize  of  war,  is  a  concession  made 
by  the  neutral  to  a  belligerent,  and  took  from  the  neutral  a  privilege 
he  possessed  under  the  law  of  nations.  The  two  propositions  are 
distinct,  and  have  often  been  kept  so  by  treaties;  which  stipulate 
for  one  and  not  for  the  other. 

17.  S.,  Chili  and  Colombia. 

The  government  of  the  United  States,  in  negotiations  with  the  re- 
publics of  South  America,  has  urged  the  establishment  of  the  Baltic 
code,  that  the  friendly  flag  should  cover  the  cargo;  and  has  incorpo- 
rated this  principle  in  treaties  with  Colombia,  and  also  with  Chili. 
The  introduction  of  these  new  republics  into  the  community  of 
civilized  nations  gave  an  opportunity  to  establish  more  enlarged  and 
liberal  doctrines  on  the  subject  of  national  rights. 

Reciprocity  of  Commercial  Bights. 

Our  government  has  sought  to  maintain  equality  and  reciprocity 
of  commercial  rights  between  nations;  the  abolition  of  private  war 
upon  the  ocean,  and  the  enlargement  of  the  privileges  of  neutral 
commerce. 

Capture  of  Enemy's  Property  in  Neutral  Ships. 

The  rule  of  public  law,  that  the  property  of  an  enemy  is  liable  to 
capture  in  the  vessel  of  a  friend,  is  now  declared  by  our  government 
to  have  no  foundation  in  natural  right,  and  that  the  usage  rests 
entirely  on  force.  Each  nation  has  a  special  jurisdictioQ  over  its 
own  vesels,  though  the  high  seas  are  a  general  jurisdiction,  and  all 
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the  maritime  nations  of  Europe  have,  at  times,  acceded  to  the  prin- 
ciple, that  the  property  of  an  enemy  shonid  be  protected  in  the  vessel 
of  a  friend.  Even  if  a  neutral  has  yielded  at  one  time  to  the  usage, 
it  has  not  forfeited  its  right  to  vindicate  by  force  the  security  of  the 
neutral  flag  at  anoliier  time.  This  is  subject  to  the  qualification; 
that  a  belligerent  nation  may  justly  refuse  to  neutrals  the  benefit  of 
this  principle,  unless  it  be  conceded  also  by  the  enemy  of  the  bel- 
ligerent to  the  same  neutral  flag.  The  belligerent  right  however 
still  exists,  though  its  utility  be  questioned,  and  we  are  bound  to 
submit  to  its  exercise,  in  every  case,  and  with  every  belligerent 
power,  which  does  not  freely  renounce  it 

Captor  Entitled  to  Freight. 

It  has  been  a  question,  whether  the  captor  of  the  enemy's  vessel 
is  entitled  to  freight  from  the  owners  of  the  neutral  goods  found  on 
board,  and  restored.  Sometimes  the  captor  is  so  entitled,  though 
the  goods  were  carried  to  the  claimant's  own  country,  and  restored, 
and  he  clearly  is  entitled  to  freight,  iC  he  carries  the  goods  to  the 
port  of  original  destination.  In  no  other  case  is  freight  due  the  cap- 
tor, and  the  doctrine  of  pro  rata  freight  is  entirely  rejected;  because 
it  would  involve  the  most  minute  inquiries  in  a  prize  court  to  ascer- 
tain the  balance  of  advantage  or  disadvantage  occasioned  by  the 
intermption  and  capture. 

Doctrine  of  our  Courts. 

Our  supreme  court  carried  the  principle  of  inmiunity  of  neutral 
property  on  board  of  an  enemy's  vessel,  to  the  extent  of  allowing 
it  to  be  laden  on  an  armed  belligerent  cruiser;  and  decided,  that  the 
goods  did  not  lose  their  neutral  character  as  a  result  of  resistance 
by  the  armed  vessel,  provided  the  neutral  did  not  aid  in  such  arma- 
ment or  resistance.' 
Opposite  Doctrine  of  English  Courts. 

An  opposite  decision,  on  the  same  point,  was  made  by  the 
British  admiralty  court;  which  held,  that  a  neutral  subject  was  at 
liberty  to  put  his  goods  in  a  merchant  vessel  of  a  belligerent;  but  if 
he  placed  them  on  armed  belligerent  ships,  he  showed  an  intention 
to  resist  visitation  and  search,  and  thus  withdrew  himself  from  the 
protection  of  neutrality.  That  if  a  neutral  elects  to  take  the  protec- 
tion ct  a  hostile  force,  instead  of  his  own  neutral  character,  his  prop- 
erty would  be  liable  to  condemnation  along  with  the  belligerent  ves- 
sel 
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LECTURE  YIL 
BB8TBIOTION8  UPON  NEUTRAL  TBADB. 

Bestrictlon  as  to  Warlike  Stores. 

The  principal  restriction  imposed  by  the  law  of  nations  in  the 
trade  of  neutrals,  is  the  prohibition  to  f nmish  the  belligerent  par- 
ties with  warlike  stores,  and  other  articles  anxiliaiy  to  war.  Such 
goods  are  denominated  contraband  of  war,  and  the  attempt  to  define 
them  has  long  been  a  source  of  dispute. 

What  Constitutes  Contraband  of  War. 

As  neutral  nations  are  desirous  of  becoming  carriers  for  the  bellig- 
erent powers,  naturally  they  wish  to  diminish  the  list  of  contraband 
as  much  as  possible.  Orotius  distinguishes  between  things  useful 
only  in  war,  as  arms  and  ammunition,  and  things  which  serve  merely 
for  pleasure;  and  also  things  which  are  of  a  mixed  nature,  and  use- 
ful both  in  peace  and  war.  He  prohibits  neutrals  from  carrying 
articles  of  the  first  kind  to  the  enemy,  and  permits  the  second  kind 
to  be  carried.  As  to  articles  of  the  third  class,  which  are  of  in- 
discriminate use  in  peace  and  war,  as  money,  provisions,  ships  and 
naval  stores,  he  declares,  that  they  are  sometimes  articles  of  neutral 
commerce,  and  sometimes  not,  and  the  question  will  depend  upon  cir- 
cumstances existing  at  the  time. 

As  to  Besieged  Towns. 

Such  articles  would  be  contraband,  if  carried  to  a  beseiged  town, 
camp  or  port  In  a  naval  war,  ships  and  materials  for  ships  become 
contraband;  and  even  horses  and  saddles  may  be  included.  Vattel 
says,  that  commodities  particularly  useful  in  war  are  contraband, 
such  as  arms,  military  and  naval  stores,  timber,  horses,  and  even 
provisions,  in  certain  junctures,  when  there  are  hopes  of  reducing 
the  enemy  by  famine.  The  marine  ordinance  of  Louis  XIV.  included 
horses  and  their  equipage,  transported  for  military  service,  as  within 
the  list  of  contraband. 

Other  Contraband  Articles. 

Naval  stores  and  material  for  ship  building,  and  even  grain  and 
provisions,  going  to  the  dominions  of  the  enemy,  were  declared  con- 
traband, by  an  ordinance  of  Gar.  L  Sail  cloth  is  contraband,  as 
are  also  tar,  pitch  and  hemp,  and  other  materials  that  go  to  the 
construction  and  equipment  of  vessels  of  war.  Ship  timber,  is  not, 
in  all  cases,  deemed  a  contraband  article,  unless  exclusively  applica- 
ble to  the  building  of  ships  of  war. 

Provisions,  a  Contraband  of  War. 

In  the  war  between  England  and  France  in  1793,  both  nations  de- 
clared, that  vessels  laden  with  provisions,  and  bound  to  the  enemy's 
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port  should  be  detained,  as  carrying  contraband  of  war;  the  absence 
of  which  supplies  should  be  enforced,  to  reduce  the  enemy  to  reason- 
able terms  of  peace.  Thig  claim  was  resisted  by  the  United  States, 
which  contended,  that  com,  flour,  and  meal,  being  the  produce  of 
the  soU  and  labor  of  the  country,  were  not  contraband  of  war,  unless 
carried  to  a  place  actually  invested.  In  the  treaty  of  1794  with 
England,  the  question  of  provisions  was  left  unsettled,  although  it 
was  admitted,  that  food  was  not  generally  contraband,  but  might  be- 
come so  in  certain  cases,  not  then  defined. 

BecompenBe  for  Provisions  Captured. 

It  was  only  stipulated,  that  whenever  provisions  were  contraband, 
the  captors,  or  their  government,  should  pay  to  the  owner  the 
full  value  of  the  articles,  together  with  the  freight  and  a  reasonable 
profit 

When  Provisions  Become  Contraband. 

The  modem  established  rule  is,  that  provisions  are  not  generally 
contraband,  but  may  become  so,  under  circumstances  arising  out  of 
the  peculiar  situation  of  the  war,  or  the  condition  of  the  parties  en- 
gaged in  it  One  drcumstance,  which  tends  to  exempt  provisions 
from  being  deemed  contraband,  is  that  they  are  of  the  growth  of 
the  country  which  produces  thencL 

Articles  not  Manufactured. 

Another  circumstance  Is,  that  the  articles  are  in  their  native  and 
unmanufactured  state.  Thus  iron  is  treated  with  indulgence^ 
though  anchors  are  directly  contraband.  Hemp  is  more  favorably 
considered  than  cordage;  wheat  than  fiour  or  bread. 

The  Articles  and  the  Port. 

The  most  important  distinction  is,  whether  the  articles  were  in- 
tended for  the  ordinary  uses  of  life,  or  even  for  mercantile  use,  or 
whether  probably  destined  for  military  use.  The  nature  and  quality 
of  the  port  of  destination  may  be  a  test  If  the  port  be  a  commercial 
one,  it  is  presumed  the  articles  are  intended  for  civil  use.  But  if  the 
predominant  character  of  the  port,  like  Brest  in  France,  or  Ports- 
mouth in  England,  be  that  of  a  port  of  military  equipment,  it  will  be 
presumed  the  articles  were  meant  for  military  use,  though  they 
might  have  been  applied  to  civil  consumption.  This  presumption  of 
intended  hostile  use  Is  strengthened  in  cases  where,  at  such  port,  a 
considerable  armament  was  notoriously  preparing. 

Decision  of  TJ.  S.  Courts,  as  to  Provisions. 

These  doctrines  of  the  English  prize  law  were  essentially  the  same 
with  those  adopted  by  the  American  congress  in  1776,  declaring,  that 
all  vessels  carrying  provisions  or  other  necessaries  to  the  British 
army  or  navy,  within  the  colonies,  shoula  be  liable  to  seizure  and 
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confiscation.  They  were  likewise  adopted  by  our  supreme  court, 
which  declared,  that  by  the  modern  law  of  nations,  provisions  were 
not  generally  contraband,  but  they  might  become  so,  on  account  of 
the  particular  situation  of  the  war,  or  on  account  of  their  destina- 
tion.^ If  destined  for  the  ordinary  use  of  life,  in  the  enemy's  coun- 
try, they  are  not  contraband,  but  otherwise,  if  destined  for  the  army 
and  navy  of  the  enemy,  or  for  his  ports  of  military  or  naval  equip- 
ment So  also,  if  the  provisions  were  the  growth  of  the  enemy's 
country,  and  destined  for  the  enemy's  use,  they  are  to  be  treated  as 
contraband,  and  liable  to  forfeiture,  even  though  the  army  or  navy 
was  in  a  neutral  port. 

Change  in  the  Use  of  Articles. 

It  is  the  usus  bellici,  which  determines  an  article  to  be  contraband; 
and  as  articles  come  Into  use  as  implements  of  war,  which  before 
were  innocent,  the  law  of  nations  changes  its  application,  in  view 
of  such  new  cases,  and  to  meet  the  varying  uses  of  war. 

Confiscation  of  Contraband  Goods. 

Groods  shown  to  be  contraband,  are  confiscated  to  the  captor,  ex- 
cepting in  the  case  of  provisions,  where  the  strict  right  of  forfeiture 
is  softened  down  to  a  right  of  pre-emption  on  reasonable  terms. 
Generally,  to  stop  contraband  goods,  Vattel  observes.  Is  but  an  in- 
effectual relief,  especially  at  sea.  The  penalty  of  confiscation  is 
applied  to  deter  the  neutral  merchant  from  supplying  the  enemy  with 
contraband  articles.  The  ancient  practice  was  to  seize  the  goods 
and  keep  them,  on  paying  the  value.  But  the  modem  practice  is 
more  adapted  to  the  preservation  of  the  mutual  rights  of  nations. 
The  powers  of  war  may  seize  and  confiscate  all  contraband  goods, 
without  right  of  complaint  by  the  neutral  merchant,  and  without 
imputation  of  a  breach  of  neutrality  on  the  part  of  the  neutral 
sovereign. 

Sale  of  Contraband  Articles. 

The  French  contended  in  1796,  that  neutral  governments  should 
restrain  their  subjects  from  selling  or  exporting  articles  contraband 
of  war,  to  the  belligerent  powers.  Our  government  holds,  that 
neutrals  may  lawfully  sell  contraband  articles,  subject  to  the  right 
of  seizure,  in  transitu.  The  right  of  the  neutral  to  transport,  and 
of  the  hostile  power  to  seize,  are  conflicting  rights,  and  no  criminal 
act  takes  place. 

Confiscation  of  Ship  and  Cargo. 

Contraband  articles  are  of  an  infectious  nature,  and  contaminate 
the  entire  cargo  belonging  to  the  same  owners.     The  innocence  of 
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any  particular  article  is  not  nsnally  admitted  to  exempt  it  from 
the  general  confiscation.  By  the  ancient  law  of  Europe,  the  ship 
also  was  liable  to  condemnation  for  the  nnlawfnl  commerce.  But 
the  modem  practice  is  milder;  and  the  act  of  carrying  contraband 
articles  is  attended  only  with  the  loss  of  freight  and  e3qpen8es,  unless 
the  ship  belongs  to  the  owner  of  the  contraband  articles*  or  their 
carriage  has  been  conducted  with  aggravating  circumstances;  as 
with  false  pai)er8,  indicating  a  false  destination.  In  such  cases,  and 
where  there  is  fraud  in  the  owner  of  the  ship,  or  by  his  agent,  the 
penalty  extends  to  the  confiscation  of  both  ship  and  cargo. 

Sie^s  a.nd  Blockades. 

A  neutral  may  forfeit  the  immunities  of  his  national  character  by 
violations  of  blockade,  the  law  of  which  is  both  clear  and  just 
Grotius  considers  the  carrying  of  supplies  to  a  besieged  town  or  a 
blockaded  port,  as  a  most  aggravated  offense;  and  Vattei  treats  a 
neutral  in  such  event  as  an  enemy. 

Requisites  to  a  Valid  Blockade. 

The  law  of  blockade  is  so  harsh  and  severe  in  its  operation,  that 
to  apply  it,  the  fact  of  the  actual  blockade  must  be  established  by 
clear  evidence;  the  neutral  must  have  had  notice  of  its  existence; 
the  squadron  allotted  for  the  purpose  must  be  competent  to  cut 
off  all  communication  with  the  interdicted  place,  and  the  neutral 
must  have  been  guilty  of  some  act  of  violation,  by  going  in,  or  coming 
out,  or  attempting  to  enter,  with  a  cargo  laden  after  the  commence- 
ment of  the  blockade. 

The  Blockade  must  be  Actual. 

A  blockade  must  be  existing  in  point  of  fact,  hence  there  must  be 
a  power  present  to  enforce  it  All  decrees  and  orders  declaring 
extensive  coasts  and  whole  countries  in  a  state  of  blockade,  without 
an  adequate  naval  force  to  support  it,  are  illegal  and  void.  It 
must  be  a  strict  and  actual  siege  or  blockade;  and  the  investing 
power  must  be  able  to  apply  its  force  to  every  point,  rendering  an 
attempt  to  enter  dangerous.  The  United  States  has  uniformly  in- 
sisted, that  the  blockade  should  be  effective  by  the  presence  of  a 
competent  force  near  the  entrance  of  the  port 

Absence  of  Blockading  Squadron. 

The  occasional  absence  of  the  blockading  squadron,  produced 
by  accident,  as  by  a  storm,  and  when  the  station  is  resumed  with 
due  diligence,  does  not  suspend  the  blockade,  if  the  reason  for  such 
suspension  be  known.  An  attempt  to  take  advantage  thereof,  and 
to  break  the  blockade,  is  a  fraud.  Our  government  apparently 
admits  the  justice  of  this  English  doctrine. 
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Blockade  Baised. 

Bnt  if  the  blockade  be  raised  by  the  enemy,  or  by  applying  fhe 
naval  force,  op  a  part  of  it>  eren  for  a  time,  to  other  objects,  op  by 
the  mere  r^nissness  of  the  croisers,  the  commepce  of  neutrals  to 
the  place  should  be  fpee.  The  ppesence  of  a  snf&cient  fopce  informs 
the  neutral  of  the  existence  of  the  blockade.  He  looks  only  to  the 
matter  of  fact;  and  if  the  blockading  fleet  be  removed  on  his  arrival 
before  the  port,  and  he  is  ignorant  of  the  cause  of  the  removal;  or 
if  he  be  not  ignorant,  and  the  cause  of  removal  be  voluntary  and 
not  accidental,  or  if  it  be  produced  by  an  enemy,  he  may  lawfully 
enter.  When  a  blockade  is  raised  voluntarily,  or  by  a  superior 
force,  it  puts  an  end  to  it,  and  if  resumed,  neutrals  must  be  charged 
with  notice  de  novo. 

Egress  from  Blockaded  Fort. 

The  object  of  a  blockade  is  to  prevent  export  as  well  as  import, 
and  to  cut  off  all  commercial  intercourse  with  the  blockaded  port. 
The  act  of  egress  is  as  culpable  as  the  act  of  ingress,  if  it  be  done 
fraudulently;  and  a  ship  coming  out  of  such  port  is  liable  to  seizure. 
To  obtain  a  release,  the  party  must  satisfactorily  show  innocent 
intent 

Vessels  Previously  Laden. 

A  blockade  does  not  extend  to  a  neutral  vessel  found  in  port, 
when  the  blockade  was  instituted,  nor  prevent  her  coming  out 
with  a  cargo  bona  flde  purchased,  and  laden  on  board  befordiand. 

Inland  Comnixinication. 

It  is  not  requisite,  that  the  place  should  be  invested  by  land,  as 
well  as  by  sea,  to  constitute  a  legal  blockade;  and  if  blockaded  by 
sea  only,  it  is  no  violation  of  belligerent  rights,  for  a  neutral  to 
carry  on  commerce  with  it  by  inland  communication. 

Notice  of  a  Blockade. 

It  is  essential,  that  notice  of  the  blockade  be  given  the  neutral, 
in  order  to  affect  him  with  the  pensl  consequence  of  a  violation 
of  it  He  may  be  informed  either  actually,  by  a  formal  notice  from 
the  blockading  power,  or  constructively  by  notice  to  his  govern- 
ment, or  by  the  notoriety  of  the  fact  If  the  blockade  actually 
exist,  and  he  has  knowledge  of  it,  he  must  not  violate  it  A  notice 
to  a  foreign  government  is  notice  to  all  its  subjects;  as  it  is  the 
duty  of  such  nation  to  inform  its  subjects. 

Ignoring  such  Notice. 

In  the  case  of  a  blockade  without  regular  notice,  notice  In  fact 
is  generally  requisite.  If  there  has  been  regular  notice,  the  act 
of  sailing  for  the  blockaded  place,  with  intent  to  evade  it  or  to 
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enter  contingently,  amounts,  from  the  commencement  of  the  voyage, 
to  a  breach  of  the  blockade,  for  the  i)ort  is  deemed  closed,  until 
the  blockade  be  formally  revoked,  or  actually  raised.  Where  there 
has  been  no  regular  notice  of  a  blockade  de  facto,  the  ignorance 
of  the  party  as  to  its  continuance  may  excuse  him  for  sailing  to 
the  blockaded  place,  on  a  doubtful  destination. 

Sufficiency  of  the  Notice. 

The  question  of  notice  is  to  be  determined  by  the  facts.  The 
notoriety  of  a  blockade  is  of  itself  sufficient  notice  to  vessels  lying 
within  the  blockaded  port  The  English  admiralty  held,  that  a 
notification  given  to  one  state,  must  be  presumed,  after  a  reason- 
able time,  to  have  reached  the  subjects  of  neighboring  states,  and 
to  affect  them  with  knowledge  of  the  fact. 

Notice  at  the  Blockaded  Fort. 

After  the  blockade  is  once  established,  and  actual  or  constructive 
notice  thereof  received,  the  neutral  is  not  permitted  to  go  to  the 
very  station  of  the  blockading  force,  under  pretence  of  fbading, 
whether  it  has  terminated;  as  such  act  would  lead  to  fraudulent 
attempts  to  evade  it  Ships,  sailing  on  distant  voyages,  before 
knowledge  of  the  blockade,  are  entitied  to  notice,  even  at  the  block- 
aded i)ort 

Information,  Where  Obtained. 

If  ships  sailed  after  notice,  they  might  sail  on  a  contingent  des- 
tination for  the  blockaded  port,  with  the  purpose  of  calling  for  in- 
formation to  be  sought  at  the  mouth  of  the  port 

Interdicted  Waters. 

A  neutral  cannot  be  permitted  to  place  himself  in  the  vicinity 
of  a  blockaded  port;  where  he  may,  with  impunity  break  the  block- 
ade and  slip  in  without  obstruction.  It  is  a  presumption,  almost 
de  jure,  that  the  neutral,  if  found  on  the  interdicted  waters,  goes 
there  with  intent  to  break  the  blockade;  and  it  would  require  clear 
evidence  to  negative  criminal  intent 

Evidence  of  Intent. 

The  judicial  decisions  of  England  and  this  country  admit,  that 
the  neutral  must  be  chargeable  with  knowledge,  either  actual  or 
constructive,  of  the  existence  of  the  blockade,  and  with  an  intent 
with  some  attempt  to  break  it,  before  he  shall  suffer  for  its 
violation.  The  evidence  of  that  intent  wiU  vary  according  to  cir- 
cumstances, to  be  judged  of  by  the  prize  courts.  The  fact  of  sailing 
for  a  blockaded  port,  is,  in  itself,  innocent;  unless  accompanied  with 
knowledge  of  the  blockade.  Such  vessel  is  to  be  first  warned  of 
the  fact;  and  a  subsequent  attempt  to  enter  constitutes  the  breach. 
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Sailing  for  a  Blockaded  Fort. 

Sailing  for  a  blockaded  port,  knowing  it  to  be  blockaded^  Is 
held  to  be  an  attempt  to  break  such  blockade,  without  reference 
to  the  distance  between  the  port  of  departure  and  the  port  invested, 
or  to  the  extent  of  the  voyage  performed,  when  the  vessel  was 
arrested.^  The  act  of  sailing  with  an  intent  to  break  the  blockade 
is  a  sufficient  breach  to  authorize  confiscation.^  This  is  tme,  even 
if  its  capture  take  place,  when  it  has  been  driven  from  its  course 
by  stress  of  weather. 

Distance  or  Proximity  of  the  Port. 

The  distance  or  proximity  of  the  two  ports  would  affect  the  equity 
of  the  rule.  If  they  are  close  to  each  other,  the  sailing  to  the  block- 
aded port  would  reasonably  be  regarded  as  an  overt  act  of  fraud 
upon  the  belligerent  rights.  In  the  case  of  distant  voyages,  the 
vessel  may  sail  on  a  contingent  destination  for  such  por^  stopping 
at  suitable  places  for  information.  The  act  of  congress  of  1781 
makes  it  lawful  to  take  and  condemn  vessels  of  all  nations,  destined 
to  any  such  port;  and  says  nothing  as  to  its  proximity  or  remote- 
ness. 

Oonfiscation,  the  Consequence. 

The  consequence  of  a  breach  of  blockade  is  the  confiscation  of 
the  ship;  and  the  cargo  is  always,  prima  facie,  implicated  in  the 
guilt  of  the  owner  or  master  of  the  ship.  It  lays  with  them  to 
remove  the  presumption,  that  the  vessel  was  entering  for  the 
benefit  of  the  cargo,  and  with  the  direction  of  the  owner. 

Harsh  Punishment  Formerly. 

The  old  doctrine  was  more  severe,  and  often  inflicted  not  merely 
forfeiture,  but  imprisonment,  and  other  personal  punishment;  but 
modem  usage  confines  the  penalty  to  confiscation  of  ship  and  cargo. 

How  Long  the  Delictum  Continues. 

The  guUt  of  the  vessel  is  not  discharged  until  the  end  of  the  voy- 
age. The  penalty  never  pursues  the  ship  further  than  the  termina- 
tion of  the  return  voyage,  during  which  she  may  be  taken  in  delicto. 
The  penalty  is  also  remitted,  if  the  blockade  has  been  raised  before 
the  capture.  The  delictum  is  completely  done  away,  when  the 
blockade  ceases. 

Oonvesring  Hostile  Despatches. 

Another  act  of  illegal  assistance  to  a  belligerent  is  the  conveyance 
of  hostile  despatches.  This  is  an  act  of  the  most  inimical  and  nox- 
ious character.     By  the  transmission  of  despatches,  may  be  con- 

•  Teat(Hi  V.  Pry,  6  Cranch,  335. 
■  The  Nereide.  0  Cranch,  44a 
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Teyed  the  entire  plan  of  a  campaign;  and  it  may  lead  to  a  defeat 
of  all  the  projects  of  the  other  bdligerent  in  that  theatre  of  war. 
The  remedy  for  snch  ofFence  is  the  confiscation  of  the  ship,  for  there 
would  be  no  penalty  in  the  mere  confiscation  of  the  despatches.  If 
any  priyity  subsists  between  the  owners  of  the  cargo  and  the  master, 
the  cai^o  should  also  be  confiscated;  as  would  also  be  the  case  if 
the  cargo  belonged  to  the  proprietor  of  the  vessel,  especially  if 
there  was  an  active  interposition  in  the  service  of  the  enemy. 

Belatioxis  of  Neutrals  with  the  Enemy. 

In  carrying  despatches  of  the  enemy  between  the  different  parts 
of  his  dominion,  the  effect  is  presumed  hostile;  but  in  carrying 
despatches  of  an  ambassador  from  a  neutral  country  to  his  own  sover- 
eign, it  does  not  necessarily  follow,  that  the  communications  are  of 
a  hostile  nature,  for  a  neutral  country  has  a  right  to  preserve  its 
relations  with  the  enemy. 

Ambassadors  Protected. 

Ambassadors,  resident  in  a  neutral  country,  are  favorite  objects 
of  the  protection  of  the  law  of  nations,  their  object  being  presumed 
to  be  to  preserve  the  relations  of  amity  between  the  nations. 

Visitation  and  Search  of  Vessels. 

To  enforce  the  rights  of  belligerent  nations  against  the  delinquen- 
cies of  neutrals,  and  to  ascertain  the  real  character  of  vessels  on 
the  high  seas,  the  law  of  nations  arms  them  with  the  power  of  visi- 
tation and  search.  Self-preservation  accords  this  right  It  is 
founded  upon  necessity;  and  is  strictly  a  war  right,  as  it  does  not 
exist  in  time  of  peace.  It  rests  upon  sound  principles  of  jurispru- 
ence,  and  upon  the  institutes  and  practice  of  all  maritime  powers. 

Contraband  Ooods  Found. 

If  upon  search,  the  vessel  be  found  employed  in  contraband 
trade,  or  in  carrying  enemy's  property,  or  troops,  or  despatches,  she 
is  liable  to  be  seized  and  brought  in  for  adjudication  before  a  prize 
court 

Bight  of  Search. 

Neutral  vessels  often  dispute  and  sometimes  resist  the  exercise 
of  this  right  This  was  particularly  the  case  with  the  Baltic  con- 
federacy, during  the  American  war,  and  with  the  convention  of  the 
Baltic  powers  in  1801.  The  right  of  search  was  denied,  and  the 
flag  of  the  state  was  declared  as  a  substitute  for  all  proof,  and  to 
exclude  all  further  action.  This  view  was  subsequently  abandoned, 
and  the  right  of  search  maintained. 

English  Doctrine  of  Search. 

The  English  court  of  admiralty  decided,  that  the  right  was  in- 
contestable,  and  that  a  sovereign  could  not,  by  the  interposition  of 
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force,  vary  that  right  Two  powers  may  agree,  Hiat  the  presence  of 
one  of  their  armed  ships  with  their  merchant  yessels  should  be  un- 
derstood to  imply  that  nothing  is  to  be  found  thereon  inconsistent 
with  amity  or  neutrality.  But  no  belligerent  power  can  l^;aUy  be 
compelled,  by  mere  force,  to  accept  of  such  a  pledge,  and  may  insist 
upon  its  personal  right  of  visitation  and  search. 

Besistance  to  Visitation  and  Search. 

The  penalty  for  violently  opposing  this  right,  is  confiscation  of  the 
property  so  withheld  from  visitation;  which  is  conformable  with 
the  settled  practice  of  nations.  There  may  be  cases,  in  which  the 
master  of  a  neutral  ship  may  be  authorized,  for  self  preservation,  to 
defend  against  extreme  violence  threatened  by  a  cruiser,  grossly 
abusing  his  commission;  but,  except  in  such  extreme  instances,  a 
merchant  vessel  has  no  right  to  say  for  itself,  or  an  armed  vessel 
for  it,  that  it  will  not  submit  to  visitation  or  search,  or  to  be  carried 
into  a  proximate  port  for  judicial  inquiry.  Upon  these  principles, 
a  fleet  of  Swedish  merchant  ships,  sailing  under  a  convoy  of  a  Swed- 
ish ship  of  war,  and  under  instructions  from  the  Swedish  govern- 
ment to  resist,  by  force,  the  right  of  search  claimed  by  lawful  Brit- 
ish cruisers,  was  condemned. 

Protection  by  an  Armed  Convoy. 

This  doctrine  has  been  fully  recognized  here.  The  veiy  act  of 
sailing  under  the  protection  of  a  belligerent  or  neutral  convoy,  for 
the  purpose  of  resisting  search,  violates  neutrality. 

Confiscation,  the  Penalty. 

Confiscation  is  applied  by  way  of  penalty  for  resistance  to  search 
of  all  vessels,  without  discrimination  as  to  the  national  character  of 
the  vessel  or  cargo,  and  without  separating  the  fate  of  the  cargo 
from  that  of  the  ship. 

Confined  to  Private  Merchant  Vessels. 

This  right  of  search  is  confined  to  private  merchant  vessels,  and 
does  not  apply  to  public  ships  of  war,  which  have  immunity  from 
the  exercise  of  any  jurisdiction,  but  that  of  the  sovereign  power  to 
which  they  belong.    This  doctrine  is  imiversally  admitted. 

Exercise  of  the  Sight  of  Search. 

The  exercise  of  this  right  must  be  conducted  with  due  care,  and 
regard  to  the  safety  and  rights  of  the  vessel.  If  the  neutral  has 
acted  with  candor  and  good  faith,  and  the  inquiry  has  been  wrong- 
fully pursued,  the  belligerent  cruiser  is  responsible  to  the  neutral  in 
damages  and  costs,  to  be  assessed  by  the  prize  court.  The  mere 
exercise  of  the  right  of  search  is  no  trespass,  but  is  lawfuL  But  to 
capture  the  vessel  as  prize,  and  to  send  her  in  for  adjudication, 
where  there  is  no  probable  cause,  is  a  tortious  act.    If  the  capture 
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is  justiflabley  the  subsequent  detention  for  adjudication  is  never 
punished;  and  in  all  cases  of  marine  torts,  courts  of  admiralty  have 
a  large  discretion  as  to  granting  damages. 

Bescue  by  the  Grew. 

A  rescue,  effected  by  the  crew,  after  actual  capture,  is  unlawful, 
and  deemed  a  resistance  warranting  confiscation,  for  it  is  delivery 
by  force  from  force.  And  where  the  penalty  attaches  at  all,  it  af- 
fects the  cargo  as  well  as  the  ship;  for  the  master  acted  as  a^ent 
of  the  owner  of  the  cargo,  and  his  resistance  was  a  fraudulent  at- 
tempt to  withdraw  it  from  the  rights  of  war. 

Ship's  Papers  Necessary. 

A  neutral  is  bound,  not  only  to  submit  to  search,  but  to  furnish 
his  vessel  with  documents  to  support  her  neutral  character.  Such 
documents  are  the  register,  passport  or  sea  letter,  muster  roll,  log 
book,  charter  party,  invoice  and  bill  of  lading.  The  absence  of 
some  of  these  papers  is  strong  presumptive  evidence  against  the 
ship's  neutrality,  yet  the  want  of  any  one  of  them  is  not  conclusive. 

Concealment  of  Documents. 

The  concealment  of  papers,  material  for  the  preservation  of  the 
neutral  character,  justifies  a  capture,  and  carrying  into  a  port  for 
adjudication,  though  it  does  not  absolutely  require  a  condemnation. 
It  is  good  ground  to  refuse  costs  and  damages  on  restitution. 

Spoliation  of  Papers. 

The  spoliation  of  such  papers  is  a  still  more  aggravated  cause 
of  suspicion,  and  may  exclude  further  proof,  and  suifice  to  infer 
guilt;  but  does  not,  at  least  in  England,  create  an  absolute  pre- 
sumption. Our  supreme  court  holds,  that  such  spoliation,  is  not, 
of  itself,  sufficient  ground  for  condemnation,  and  is  open  to  explana- 
tion, as  it  may  have  arisen  from  accident,  necessity  or  superior 
force.^  If  the  explanation  be  not  prompt  and  frank,  or  be  weak; 
if  the  cause  labors  under  heavy  suspicions,  or  indicates  bad  faith,  or 
gross  prevarication,  it  is  a  good  reason  for  a  denial  of  further  proof; 
and  condenmation  ensues,  from  defects  in  the  evidence. 

'  The  Pizaro,  2  Wheat  227. 
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LECTURE  Vm 
TBUCES,  PA8SFOBTS,  AND  TREATIES  OF  FEAOB. 

Truce,  its  Effect. 

A  truce,  or  suspeneAon  of  arms,  does  not  end  the  war,  bnt  Is  one  of 
the  commercia  belli,  which  suspends  its  operations.  These  con- 
ventions rest  upon  the  obligation  of  good  faith;  and  as  they  promote 
the  cause  of  humanity,  are  sacredly  observed. 

Partial  and  (General  Truces. 

A  particular  truce  is  only  a  partial  cessation  of  hostilities,  as  be- 
tween a  town  and  its  besiegers.  But  a  general  truce  applies  to  the 
operations  of  the  war,  and  if  it  be  for  a  long  or  indefinite  period, 
amounts  to  a  temporary  peace,  leaving  the  questions  and  state  of  the 
contending  parties  in  statu  quo.  A  partial  truce  may  be  made  by 
a  subordinate  commander,  under  an  implied  power;  but  a  general 
truce  must  be  made  by  the  authority  of  the  sovereign. 

Act  of  Agent  Binds  the  FrincipaL 

If  a  commander  makes  a  compact  with  the  enemy,  within  the 
scope  of  his  implied  authority,  it  is  valid  and  binding,  though  he 
abuse  his  trust.  Such  abuse  of  power  affects  his  own  state,  and 
not  the  enemy. 

Besponsibility  of  Oaptors,  during  Truce. 

A  truce  binds  the  contracting  parties  from  the  time. it  is  conclud- 
ed, but  not  the  individuals  of  the  nation,  so  as  to  render  them 
personally  responsible  for  the  breach  of  it,  until  they  have  had 
actual  or  constructive  notice  of  it  Though  a  man  may  not  be 
held  to  make  compensation  for  a  capture  made,  or  property  de* 
stroyed,  after  the  suspension  of  hostilities,  and  before  notice  reached 
him;  yet  the  sovereign  of  the  country  is  bound  to  restore  all  prizes 
made  after  the  date  of  a  general  truce.  To  avoid  acts  which  may 
be  committed  in  ignorance  of  a  truce,  it  Is  usual  to  fix  a  prospective 
period  for  the  cessation  of  hostilities,  with  due  reference  to  the 
distance  and  situation  of  places. 

Acts  of  Belligerents  during  a  Truce. 

A  truce  only  temporarily  stops  hostilities,  and  each  party,  in  his 
own  territories,  may  act  as  if  i)eace  existed.  He  may  continue  ac- 
tive preparations  for  war,  by  repairing  fortifications,  levying  troops, 
and  collecting  provisions  and  articles  of  war.  He  may  do  any  act 
compatible  with  good  faith  and  the  spirit  of  the  agreement  But 
he  is  restrained  from  doing  what  would  directly  be  injurious  to  the 
enemy,  and  could  not  safely  be  done  in  the  midst  of  hostilities. 


LECT.  8]  TBUCESy  PASSPOBTS,  TBEATIS3.  77 

Case  of  a  Besieged  Town. 

This,  in  the  case  of  a  trace  between  the  governor  of  a  fortified 
town  and  the  besieging  army,  neither  party  shall  continue  the 
construction  of  works  either  for  attack  or  defence,  and  which  would 
not  safely  be  done  if  hostilities  were  continued,  for  this  would  be 
a  fraudident  use  of  the  cessation  of  arms.  It  would  also  be  an 
abuse  of  the  armistice,  for  the  garrison,  pending  such  truce,  to  intro- 
duce provisions  and  succors  into  the  town,  in  a  way  whidi  the  be- 
sieging army  could  have  prevented  AU  things  should  remain  as 
they  were  in  the  places  contested 

Hostilities  Becommenced. 

At  the  expiration  of  the  truce,  hostilities  may  recommence,  with- 
out any  fresh  declaration  of  war;  but  if  the  trace  have  been  for  an 
indefinite  time,  good  faith  would  require  due  notice  of  an  intention 
to  terminate  it 

Time  Included  in  the  Truce. 

Grotius,  Vattel,  and  other  writers  of  national  law,  have  discussed 
the  question,  whether  a  truce  for  a  given  period,  as  from  January 
1st,  to  February  1st,  will  include  the  first  day  of  each  of  these 
months.  Grotius  asserts,  that  only  the  latter  of  these  dates  is  in- 
cluded; January  1st,  the  day  of  the  commencement  of  the  truce  not 
being  computed.  Vattel  includes  both  days.  To  avoid  trouble,  in 
all  traces,  the  stipulation  should  be  positive  and  precise. 

Passports^  or  Safe  Conducts. 

A  passi)ort,  or  safe  conduct,  is  a  privilege  granted  in  war,  exempt- 
ing a  party  from  the  effects  of  its  operation,  during  the  time,  and  to 
the  extent  mentioned  therein.  It  emanates  from  tiie  sovereign,  who 
may  delegate  the  power  to  issue  such  documents  to  those  in  subordi- 
nate command.  This  power  may  be  thus  delegated  by  express  com- 
mission, or  by  the  nature  of  the  trust  conferred  on  them. 

Not  Transferable. 

The  general  of  an  army  may  grant  safe  conducts;  but  the  docu- 
ment is  not  transferable  by  the  person  named  thereiii;  for  the  privi- 
lege is  a  personal  one. 

Safe  Conduct  for  Property. 

If  the  safe  conduct  be  granted,  not  for  persons,  but  fbr  effects, 
those  effects  may  be  removed  by  others  besides  the  owner;  provided 
no  one  is  sdected  as  the  agent,  who  may  be  deemed  personally  to  be 
an  object  of  suspicion  in  the  territoiy  of  the  country  granting  thq 
permission. 

Security  Choaranteed. 

He  who  promises  security,  by  a  passport,  is  morally  bound  to  af- 
ford  it  against  any  of  his  subjects  or  forces;  and  to  recompense  ibe 
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party  for  damage  sustained  by  a  yiolation  of  sach  passport  The 
priyilege  ot  a  passport  is  to  be  taken  strictly,  and  confined  to  the 
purpose,  place,  and  time  for  which  it  was  granted. 

What  a  Safe  Conduct  Includes. 

A  safe  conduct  generally  includes  the  necessary  baggage  and 
servants  of  the  person ;  and  to  afoid  difficulty,  it  is  usual  to  specify, 
with  precision,  the  indulgence.  If  giyen  for  a  stated  time,  it  must 
be  used  before  such  time  expires,  unless  the  party  be  detained  by 
sickness,  or  some  unavoidable  circumstances,  and  then  he  remains 
under  the  same  protection. 

Enemy  Visiting  during  Truce. 

The  case  is  different  with  an  enemy,  who  comes  into  the  country 
during  a  truce.  He  remains  at  his  peril,  and  at  the  expiration  of 
the  truce,  the  war  may  freely  take  its  course. 

Revocation  of  a  Ssife  Conduct. 

It  is  said,  that  a  safe  conduct  may  be  revoked  by  the  donor  for 
some  good  reason;  for  every  privilege  may  be  determined,  when  it 
becomes  detrimental  to  the  state.  If  it  be  a  gratuitous  privilege,  it 
may  be  simply  revoked,  but  if  it  be  a  purchased  privilege,  the  party 
interested  is  entitled  to  indemnity  against  all  injurious  consequences, 
and  every  party  affected  by  the  revocation,  is  allowed  time  and  lib- 
erty to  depart  in  safety. 

licenses  to  Trade  with  the  Enemy. 

Such  licenses  are  lawful  relaxations  of  the  rules  of  war.  Thev 
assume  a  state  of  i>eace  to  the  extent  of  the  license,  and  the  act 
rests  in  the  discretion  of  the  sovereign  authority  of  the  state  which 
grants  them.  Such  licenses  to  carry  on  a  pacific  commerce  are 
stricti  juris,  as  being  exceptions  to  a  general  rule,  though  they  are 
not  to  be  construed  with  pedantic  accuracy.  An  excess  in  the  quan- 
tity of  goods  permitted  to  be  imported  might  not  be  harmful,  but  a 
variation  in  the  quality  or  substance  might  be  significant  The 
limitation  of  time  to  such  license  is  important;  for  what  is  proper 
at  one  time  may  be  mischievous  at  another  time.  So  also  is  the  re- 
striction to  a  certain  port  A  license  is  limited  to  the  use  of  the 
precise  persons^  for  whose  benefit  it  was  obtained.  The  great 
principle  is,  that  subjects  are  not  to  trade  with  the  enemy,  with- 
out the  special  permission  of  the  government,  which  will  decide  what 
particular  persons  shall  exercise  such  privilege. 

Power  to  Make  Peace. 

The  object  of  war  is  peace,  and  every  belligerent  power  should 
make  war  fulfil  its  end  with  the  least  possible  mischief;  and  ac- 
celerate, by  all  fair  and  reasonable  means,  a  just  and  honorable 
peace.     The  power  to  declare  and  carry  on  war  would  seem  the 
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proper  power  to  make  a  treaty  of  peace;  but  this  act  depends  upon 
the  local  constitution  of  each  nation,  and  it  sometimes  happens,  that 
the  power  of  making  peace  is  committed  to  men,  who  have  not  the 
power  to  declare  war. 

War  by  the  IT.  S. 

With  us,  the  president  with  the  advice  and  consent  of  two  thirds 
of  the  senate  may  make  peace,  but  it  is  reserved  for  congress  to 
declare  war. 

Treaties  Bind  the  Nation. 

Treaties  of  peace,  when  made  by  the  competent  power,  are  obliga- 
tory upon  the  whole  nation.  If  the  treaty  requires  the  payment  of 
money,  which  cannot  be  raised  but  by  an  act  of  the  legislature;  the 
refusal  of  such  body  to  pass  the  law  would  be  a  breach  of  public 
faith.  The  department  of  government  entrusted  by  the  constitution 
with  power  to  conclude  treaties  is  competent  to  bind  the  national 
faith  in  its  discretion.  All  treaties  made  by  that  power  become  of 
absolute  efficacy,  because  they  are  the  supreme  law  of  the  land. 

Binding  Terms  of  a  Treaty. 

The  power  competent  to  bind  a  nation  by  treaty  may  alienate  the 
public  domain  and  property  by  treaty.  It  has  the  authority  to  make 
a  valid  contract  That  department  is  the  organ  of  the  nation,  and 
its  alienations  are  valid.  The  fundamental  laws  of  a  state  may  with- 
hold from  the  executive  department  the  power  of  transferring  what 
belongs  to  the  state;  but  without  such  express  prohibitory  provi- 
sions, the  inference  is,  that  it  has  confided  to  the  department  charged 
with  the  power  of  making  treaties,  a  discretion  commensurate  with 
the  interests  of  the  nation.  A  power  to  make  treaties  necessarily 
implies  a  power  to  decide  the  terms  on  which  they  are  to  be  made. 
It  may  bind  the  nation  by  the  alienation  of  paTt  of  its  territory, 
whether  such  land  be  already  in  the  occupancy  of  the  ^nemy  or  not, 
and  whether  it  be  public  or  private. 

Individual  Bights  Affected. 

The  supreme  court  has  admitted  that  individual  rights  acquired 
by  war,  and  also  vested  rights  of  citizens,  may  be  sacrificed  by 
treaty  for  national  purposes.^  Private  rights  must  yield  in  questions 
of  public  safety,  though  the  government  is  bound  to  make  com- 
pensation and  indemnity  to  the  individual,  who  has  been  injured. 

Oovemment,  de  Facto. 

A  treaty  of  peace  binds  the  nation,  if  made  with  the  present  ruling 
power  of  the  state,  or  the  government  de  facto.  Other  nations  have 
no  right  to  interfere  with  the  domestic  affairs  of  a  state,  or  to  ex- 

*  The  Peggy,  1  Cranch,  103. 
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amine  the  tifle  of  the  party  in  poBsession  of  fhe  snpieiiie  authority. 
They  are  to  look  only  to  the  fact  of  pomeasion. 

Allies  should  be  Included  in  Treaties. 

It  is  a  nde  of  international  law,  that  the  principal  party  in  a  war 
cannot  jnatly  make  peace,  without  including  those  defensive  allies^ 
who  have  furnished  assistance;  for  it  wonld  be  faithless  and  cmel 
for  the  principal  to  leave  his  weaker  ally  to  the  foil  force  of  the 
enemy's  resentment  The  ally,  however,  is  only  bonnd  by  such  obli- 
gations of  the  treaty,  as  he  is  willing  to  ratify.  All  that  the  prin- 
cipal can  require,  is  that  the  ally  be  restored  to  a  state  of  peace. 
Every  alliance,  in  which  all  the  parties  are  principals  in  the  war, 
obliges  the  allies  to  act  in  concert,  though  each  one  makes  a  separate 
treaty  of  peace. 

Effect  of  a  Treaty  of  Peace. 

The  effect  of  a  treaty  of  peace  is  to  put  an  end  to  the  war,  and  to 
abolish  the  subject  of  it  It  is  an  agreement  to  waive  all  discus- 
sion concerning  the  respective  rights  of  the  parties,  and  to  bury  aU 
the  original  causes  of  the  war.  It  prohibits  the  revival  of  the  same 
war  for  the  cause  that  occasioned  it;  though  it  is  no  objection  to 
subsequent  pretensions  to  the  same  thing  on  other  foundations. 
Treaties  of  peace  are  designed  to  put  an  end  to  complaints  as  to 
grievances  existing  before  the  war.  Peace  leaves  the  contracting 
parties  without  any  right  of  committing  hostility  for  the  very  cause 
which  kindled  the  war,  or  for  what  has  passed  during  its  coursa 

Benewal  of  Orievances. 

But  this  will  not  preclude  the  right  to  resist,  if  the  same  griev- 
ance be  renewed ;  for  that  would  furnish  a  new  cause  of  war. 

Unsettled  Claims. 

If  an  abstract  right  be  in  question,  as  the  right  to  impress  at 
sea  one's  own  subjects  from  the  merchant  vessels  of  the  other,  and 
be  unnoticed  in  the  treaty  of  peace,  it  follows,  that  all  past  griev- 
ances, arising  under  such  claim,  are  ignored  by  the  anmesty,  which 
every  treaty  implies;  but  the  claim  itself  is  not  settled,  but  remains 
open  for  future  discussion. 

Conquered  Territory. 

A  treaty  of  peace  leaves  everything  in  the  state  as  it  finds  it,  if 
there  be  no  express  stipulation  on  the  subject  If  it  makes  no  refer- 
ence to  conquered  places,  they  remain  with  the  possessor,  under  a 
title,  which  cannot  afterwards  be  questioned.  During  war,  the 
conqueror  has  only  an  usufructuary  right  to  the  territory  subdued, 
and  the  latent  right  and  title  of  the  former  sovereign  continues^  un- 
til a  treaty  of  peace  by  its  silence,  or  by  express  stipulation,  has  for- 
ever extinguished  his  titie 
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Effect  on  Private  Clalxns. 

The  peace  does  not  affect  private  rights,  which  had  no  relation  to 
the  war.  Debts  existing  and  injuries  committed  prior  to  the  war, 
for  which  it  was  not  undertaken,  remain  entire,  and  the  remedies 
are  revived.  Certain  cases  exist,  where  even  debts  incurred  or  in- 
juries committed  by  the  subjects  of  the  belligerent  powers  during 
the  war,  constitute  a  valid  claim;  as  in  ransom  bills,  and  in  con- 
tracts by  prisoners  of  war  for  subsistence,  or  in  a  trade  carried  on 
under  a  license.  Also  where  the  act  was  committed  in  a  neutral 
country. 

Hostile  Acts  after  Treaty  Signed. 

A  treaty  of  peace  binds  the  contracting  parties  from  the  day  it  is 
signed.  But  like  a  truce,  it  cannot  stamp  with  guilt  the  subsequent 
acts  of  hostility  committed  by  subjects  of  a  nation,  before  the 
treaty  was  known.  'All  that  can  be  required,  is  that  the  govern- 
ment render  immediate  restitution  of  things  captured  after  the  ces- 
sation of  hostilities.  To  provide  for  due  knowledge  of  the  treaty, 
it  is  usual  to  fix  the  periods  at  which  hostilities  are  to  cease  at  dif- 
ferent places,  and  for  the  restitution  of  property  subsequently  taken. 

ClvU  Liability  for  Subsequent  Acts. 

But  though  individuals  are  not  criminally  liable  for  continuing 
hostilities  after  the  date  of  the  peace,  of  which  they  are  ignorant, 
a  question  exists  as  to  their  civil  responsibility.  Grotius  denies 
their  liability  to  answer  in  damages,  but  admits  it  to  be  the  duty  of 
the  government  to  restore  what  has  been  captured,  and  not  de- 
stroyed. In  1783,  after  the  cessation  of  hostilities,  an  American  ves- 
sel was  captured  and  sunk  off  Delaware  bay,  by  a  British  cruiser. 
It  was  held,  that  the  absent  commander  of  the  English  squadron 
was  not  liable,  but  that  the  actual  wrong  doer  was  the  only  person, 
against  whom  judgment  could  be  taken.  If  he  acted  through  ig- 
norance, he  is  not  protected  from  ci'^il  responsibility  in  a  prize  court, 
but  his  own  government  should  save  him  harmless.  It  was  the 
duty  of  such  government  to  give  its  subjects  notice  of  the  peace; 
and  to  indemnify  parties  for  hostile  acts  done  before  receiving  such 
information.  However,  there  is  no  fixed  rule  on  the  subject;  hence 
prize  courts  have  a  large  and  equitable  discretion,  in  allowing  or 
withholding  relief,  according  to  the  special  circumstances  of  each 


Capture,  after  Knowledge  of  Treaty. 

If  a  time  be  fixed  by  the  treaty  for  hostilities  to  cease  in  a  given 
place,  and  a  capture  be  previously  made,  but  with  knowledge  of  the 
peace,  the  better  opinion  is,  that  such  capture  would  be  null;  for 
if  eonstructive  knowledge,  after  the  time  limited,  renders  the  cap- 
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ture  void,  mnch  more  onght  aotnal  knowledge  of  the  peace  to  produce 
such  effect 

Capture,  after  Cessation  of  Hostilities. 

In  1814,  an  American  privateer,  before  the  period  fixed  for  the 
cessation  of  hostilities,  captured  a  British  vesseL  After  such  period, 
the  ship  was  recaptured  by  an  English  cruiser  on  the  high  seas, 
without  knowledge  of  the  peace.  It  was  decided,  that  the  possession 
of  the  vessel  by  the  American  privateer,  in  ignorance  of  the  treaty 
waB  lawful,  and  that  the  British  cruiser  could  not,  after  the  peace, 
lawfully  divest  such  possession.  The  restoration  of  peace  puts  an 
end,  from  the  time  limited,  to  all  force;  and  things  acquired  in  war 
remain  as  to  title  and  possession,  precisely  as  they  stood  when  the 
peace  took  place. 

Title  to  Captured  Property. 

The  uti  possidetis  is  the  basis  of  every  treaty  of  peace,  unless 
otherwise  agreed.  Peace  gives  a  final  and  i)erfect  title  to  captures 
without  condemnation;  and  as  it  forbids  all  force,  it  destroys  all 
hope  of  recovery,  as  if  the  vessel  was  carried  infra  praesidia,  and 
condemned. 

Bestoration  of  Property.    Damaj^es. 

If  no  agreement  to  the  contrary,  things  stipulated  to  be  restored 
are  to  be  returned  in  the  condition  in  which  they  were  taken; 
subject  to  the  changes  occasioned  by  time  and  the  operations  of 
war.  There  is  no  obligation  to  repair,  as  well  as  to  restore,  a  dis- 
mantled fortress,  or  a  ravaged  territory.  The  peace  extinguishes 
all  claim  for  damages  done  in  war  or  arising  from  the  operations 
of  war.  Things  are  to  be  restored  in  the  condition  the  peace  found 
them;  and  to  dismantle  a  fortress,  or  waste  a  country,  after  the 
conclusion  of  a  peace,  would  be  an  act  of  perfidy. 

Binding  Effeot  of  Treaties. 

Treaties,  when  made  by  competent  authority,  are  as  obligatory 
upon  nations,  as  private  contracts  are  binding  upon  individuals; 
and  are  to  receive  a  fair  and  liberal  interpretation,  according  to 
the  intention  of  the  contracting  parties,  and  to  be  kept  in  good 
faith.  The  same  rules  of  construction  apply,  as  in  the  interpreta- 
tion of  private  contracts.  If  a  treaty  be  violated  by  one  of  the 
parties,  either  by  acts  incompatible  with  it,  or  by  an  intentional 
breach  of  any  one  of  its  articles,  it  rests  alone  with  the  injured 
party  to  pronounce  it  broken.  The  treaty,  in  such  case,  is  not 
void,  but  voidable,  at  the  election  of  the  injured  party.  He  may 
waive  or  remit  the  infraction  committed,  or  he  may  demand  a 
just  satisfaction. 
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between  a  New  War  and  Breach  of  Treaty. 
A  material  distinction  exists  between  a  new  war  for  a  new  cause, 
and  a  breach  of  a  treaty  of  peace.  In  the  former  case,  the  rights 
acquired  by  the  treaty  subsist;  in  the  latter  case,  they  are  annulled 
by  a  breach  of  the  treaty  of  peace,  on  which  they  are  founded.  A 
new  war  may  interrupt  the  exercise  of  the  rights  acquired  by  the 
former  treaty,  which  may  be  wrested  from  the  party  by  force  of 
arms.    They  then  become  newly  acquired  rights. 

Violation  of  Treaties. 

To  recommence  a  war  by  breach  of  the  articles  of  peace,  is  deemed 
much  more  odious,  than  to  provoke  a  war  by  some  new  demand 
and  aggression;  for  the  latter  is  simply  injustice,  while  the  former 
combines  perfidy  with  injustice.  The  violation  of  one  article  of  a 
treaty  is  a  violation  of  the  whole  treaty,  if  the  injured  party  elects 
so  to  consider  it;  for  all  the  articles  are  dependent  on  each  other. 
This  may,  however,  be  prevented  by  an  express  provision,  that  If 
one  article  be  broken,  the  others  shall  continue  in  full  force.  In 
1798,  the  congress  of  the  United  States  declared,  that  the  treaties 
with  France  were  no  longer  obligatory  upon  us,  as  they  had  been 
repeatedly  violated  by  that  country,  and  just  claims  for  reparation 
refused. 

Stipulations,  Contemplating  Future  War. 

As  a  rule,  the  obligations  of  treaties  are  dissipated  by  hostilities, 
unless  the  treaty  contain  stipulations  contemplating  a  future  war, 
and  providing  for  such  an  exigency.  All  those  duties,  of  which 
the  exercise  is  not  necessarily  suspended  by  the  war,  subsist  in 
their  full  force.  What  would  become  of  prisoners  of  war,  and 
terms  of  capitulation,  if  the  word  of  an  enemy  was  not  to  be  relied 
on?  The  faith  of  promises  and  treaties  referring  to  a  state  of 
war,  is  held  to  be  as  sacred  in  war  as  in  peace,  and  among  enemies 
as  among  friends. 

Private  Property  Unaffected  by  War. 

The  treaty  of  1794,  between  our  country  and  Great  Britain,  was 
an  instance  of  a  stipulation  made  for  war.  It  provided,  that  debts 
due  from  individuals  of  one  nation  to  those  of  another,  and  all 
shares  or  moneys  they  might  have  in  the  public  funds,  or  in  the 
public  or  private  banks,  should  never,  in  any  event  of  war,  be 
sequestered  or  confiscated.  This  obligation  remained  unimpaired 
during  the  war  of  1812,  and  is  binding  to  this  day  upon  these  two 
nations. 

Bevival  of  Treaties. 

Our  supreme  court  will  not  admit  the  doctrine,  that  treaties  be- 
come extinguished  ipso  facto  by  war,  unless  revived  by  an  express 
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or  implied  renewal  on  the  return  of  peace.  Where  treaties  con- 
template a  permanent  arrangement  of  national  rights,  or  to  provide 
for  the  event  of  an  intervening  war,  they  are  not  extinguished  by 
the  event  of  war.^  They  revive  at  peace,  unless  waived,  or  new 
and  repugnant  stipulations  be  made. 

Surrender  of  Territory. 

Though  the  treaty  operates  at  once,  as  to  the  cession  of  places 
or  territories,  it  is  a  principle  of  law,  that  the  national  character 
of  the  place  thus  surrendered  continues  as  it  was,  until  it  be  actually 
transferred.  Full  sovereignty  passes  only  by  actual  delivery.  To 
complete  the  right  of  property,  the  right  to  the  thing  and  the 
possession  of  the  thing  must  be  united.  There  must  be  both  the 
jus  in  rem  and  the  jus  in  re. 

Indemnity  for  Loss  by  Cession. 

If  the  cession  be  the  result  of  coercion  or  conquest,  no  obligation 
is  imposed  thereby  upon  the  government  to  indemnify  those  who 
may  suffer  loss  of  property  by  the  cession. 

Vermont  Separated  from.  New  York. 

The  annals  of  New  York  illustrate  this  position.  The  territory 
composing  the  state  of  Vermont  belonged  to  New  York,  from  which 
it  separated  and  founded  an  independent  state  against  the  will  of 
the  government  of  New  York.  The  latter  for  years  objected  to 
the  separation,  but  ultimately  acknowledged  the  independence  of 
Vermont.  The  question  then  arose  before  the  legislature,  whether 
compensation  should  be  made  to  individual  citizens,  whose  prop- 
erty would  be  sacrificed,  because  their  titles  to  land  lying  within 
the  jurisdiction  of  Vermont,  and  derived  from  the  government  of 
New  York,  would  be  disregarded  by  the  government  of  that  state. 
It  was  decided,  that  no  right  to  compensation  existed,  because  the 
independence  of  Vermont  was  an  act  of  force  beyond  the  power  of 
New  York  to  control,  and  equivalent  to  a  conquest  of  the  territory. 
The  state  having  yielded  to  a  case  of  necessity  had  discharged  its 
duty,  and  was  not  required  by  the  doctrines  of  public  law  or  by 
the  principles  of  political  or  moral  obligation  to  indemnify  the 
sufferers.  No  government  is  required  to  assume  the  losses  produced 
by  conquest  or  the  violent  dismemberment  of  the  state. 

'  Society  for  the  Propagation  of  the  Qospel,  eta,  v.  New  Haven,  8  Wheat 
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LECTURE  IX. 
OFFENCES  AGAIKST  THE  LAW  OF  NATIONS. 

Violation  of  Treaties. 

The  violatioii  of  a  treaty  of  peace  or  other  national  compact  is  an 
offence  against  the  law  of  nations,  for  it  is  a  breach  of  public  faith. 

La'vtr  of  Nations  Defined. 

The  law  of  nations  is  a  code  of  present,  active,  durable,  and  bind- 
ing obligation.  Its  fundamental  principles  are  founded  in  the  max- 
ims of  eternal  truth,  in  the  immutable  law  of  moral  obligation,  and 
in  the  suggestions  of  an  enlightened  public  interest.  It  is  under 
the  protection  of  public  opinion,  enforced  by  the  censures  of  the 
press,  and  by  the  moral  influences  of  great  masters  of  public  law, 
who  are  consulted  by  all  nations  as  oracles  of  wisdom.  It  is  likewise 
enforced  by  the  sanctions  of  municipal  law;  and  no  nation  can 
violate  public  law,  without  being  subjected  to  reproach  and  disgrace, 
and  the  hazard  of  punishment,  inflicted  in  a  war  by  the  injured 
party. 

Offences  against  the  La'vtr  of  Nations. 

The  most  obvious  offences  against  the  law  of  nations  are  violations 
of  safe-conducts,  infringements  of  the  rights  of  ambassadors,  and 
piracy.  To  these  we  may  add  the  slave  trade,  which  though  it  be 
not  a  piratical  trade,  is  yet  condemned  by  the  principles  of  justice 
and  humanity,  as  declared  by  the  powers  of  Europe. 

Passports. 

A  safe-conduct  or  passport  contains  a  pledge  of  the  public  faith, 
that  it  shall  be  duly  respected.  Under  our  statute  law,  the  penalty 
for  the  violation  of  a  passport,  is  imprisonment  for  three  years  or 
less,  and  a  flne,  at  the  discretion  of  the  court 

Insults  to  Ambassadors. 

A  similar  punishment  is  inflicted  in  the  United  States  upon  per- 
sons who  infringe  the  law  of  nations,  by  offering  violence  to  ambas- 
sadors or  other  public  ministers,  or  prosecuting  or  arresting  them 
or  their  domestic  servants.  This  is  an  offence  mischievous  in  its 
consequences  to  the  dignity  of  the  nation,  tending  to  provoke  the 
resentment  of  the  sovereign,  whom  the  ambassador  represents,  and 
to  Involve  the  state  in  war. 

Action  of  Congress. 

During  the  American  war,  congress  manifested  great  solicitude 
to  maintain  inviolate  the  obligations  of  the  law  of  nations;  and 
urged  state  legislatures  to  provide  adequate  punishments,  in  the 
only  way  that  was  then  lawful,  for  all  infractions  of  such  law. 
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Piracy  Defined. 

Piracy  is  robbery,  or  a  forcible  depredation  on  the  high  seaa,  with- 
out lawful  authority,  done  animo  furandi,  and  in  the  spirit  of  uni- 
Tersal  hostility.    It  is  the  same  offence  on  sea,  as  robbery  on  land. 

Punishment  of  Pirates. 

Pirates  are  regarded  as  the  enemies  of  the  human  race,  and  the 
most  atrocious  violators  of  the  law  of  society.  They  are  everywhere 
pursued  and  punished  with  death,  in  view  of  the  enormity  and 
danger  of  the  crime,  the  cruelty  that  accompanies  it,  and  the  difiS- 
culty  of  detection.  A  nation  may  attack  and  exterminate  them, 
without  any  declaration  of  war,  as  they  are  not  entitled  to  the  laws 
of  war. 

Property  Beclaimed. 

Pirates  acquire  no  rights  by  conquest,  and  the  owner  may  re- 
claim his  property  taken  by  them,  wherever  found;  for  no  title  is 
derived  from  an  act  of  piracy. 

Power  of  Congress. 

Under  our  constitution,  congress  may  define  and  punish  piracies 
and  felonies  committed  on  the  high  seas,  and  offences  against  the 
law  of  nations.  Congress  has  declared,  that  murder  or  robbery 
committed  on  the  sea,  or  in  any  river,  haven,  or  bay,  out  of  the  ju- 
risdiction of  a  state;  or  any  other  offences  in  such  waters  com- 
mitted, which  would  be  capital  offences  on  land,  are  punishable 
with  death 

Death  Penalty  to  Pirates. 

The  death  penalty  is  also  inflicted  on  captains  or  sailors  pirat- 
ically and  feloniously  running  away  with  a  vessel,  or  with  merchan- 
dise to  the  value  of  fifty  dollars,  or  yielding  such  vessel  voluntarily 
to  pirates,  or  forcibly  preventing  the  commander  from  defending  his 
sliip  or  goods,  or  making  a  revolt  or  mutiny  upon  the  ship. 

Accessories. 

Accessories  to  such  piracies  before  the  fact,  are  punishable  in  like 
manner;  but  accessories  after  the  fact  are  only  punishable  by  fine 
and  imprisonment. 

Piratical  Acts  on  Iiand. 

If  one,  who  is  engaged  in  any  piratical  enterprise,  or  belonging  to 
a  crew  of  a  piratical  vessel,  should  land  and  commit  robbery  on 
shore,  he  shall  be  adjudged  a  pirate.  This  would  be  a  marine  case, 
and  of  admiralty  jurisdiction.  This  statute  does  not  deprive  any 
particular  state  of  its  jurisdiction  over  such  offence,  when  com- 
mitted within  the  body  of  a  county,  nor  will  it  authorize  the  courts 
of  the  United  States  to  try  any  such  offenders,  after  conviction 
or  acquittal,  for  the  same  act,  in  a  state  court 
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Bobbery  on  the  High  Seas. 

The  crime  of  piracy  was  defined  by  the  law  of  nations  with  reason- 
able certainty,  and  does  not  depend  upon  the  particular  provisions 
of  any  municipal  code  for  its  definition  and  punishment.  Bob- 
bery on  the  high  seas  is  therefore  piracy,  by  the  act  of  congress,  as 
well  as  by  the  law  of  nations. 

Question  of  Jurisdiction. 

Congress  may  pass  laws,  punishing  pirates,  though  they  be  for- 
eigners, and  have  conmiitted  no  particular  offence  against  the  United 
States.  For  purposes  of  jurisdiction,  it  is  of  no  Importance  on 
whom  or  where  a  piratical  offence  has  been  committed.  A  pirate 
may  be  tried  and  punished  in  any  country,  in  which  he  may  be 
found.  Piracy  is  an  offence  against  all  nations,  and  punishable  by 
all. 

Foreigners  on  Foreign  VesseL 

It  has  been  decided  ^  that  the  crime  of  robbery,  committed  by  a 
foreigner  on  the  high  seas,  on  board  of  a  ship  belonging  exclusively 
to  subjects  of  a  foreign  state,  is  not  piracy  under  the  act  of  congress, 
and  hence  not  punishable  in  our  courts.  The  offence  in  such  case, 
is  left  to  be  punished  by  the  nation,  under  whose  flag  the  vessel 
sailed,  and  within  whose  jurisdiction  were  all  on  board.  The  juris- 
diction of  every  nation  extends  to  its  own  citizens  on  board  of  its 
own  public  or  private  vessels  at  sea. 

Allegiance  to  no  Flag. 

The  same  court  admitted,^  that  murder  or  robbery  committed  on 
the  high  seas,  by  persons  not  at  the  time  subjects  of  any  foreign 
power,  but  acting  in  defiance  of  law,  and  acknowledging  obedience 
to  no  government  or  flag,  is  punishable  in  our  courts.  Such  persons  are 
pirates,  and  subject  to  the  penal  codes  of  all  nations.  The  act  of 
congress  does  not  apply  to  offences  committed  against  the  particu- 
lar sovereignty  of  a  foreign  power,  or  to  crimes  committed  in  a  ves- 
sel belon^ng  to  a  foreign  state,  and  subject  to  its  control.  But  it 
applied  to  offences  committed  against  all  nations,  by  persons  equally 
amenable  to  the  laws  of  all  nations. 

National  Character  Lost. 

It  was  further  held,'  that  the  moment  a  vessel  assumed  a  piratical 
character,  and  was  taJken  from  her  officers,  and  proceeded  on  a  pirat- 
ical cruise,  she  lost  all  claims  to  national  character;  and  the  crew, 
whether  citizens  or  foreigners,  were  equally  punishable,  under  act 

•  U.  a  V.  Palmer,  3  Wheat  610. 

•  TJ.  S.  V.  Klintock,  6  Wheat.  144. 

•  U.  S.  V.  Pirates,  5  Wheat  184;  U.  S.  v.  Holmes,  M.  412, 
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of  congress,  for  piracy.    Her  previous  national  character,  in  rach 
case,  is  immaterial 

Flea  of  Autrefois  Acquit. 

All  nations  have  criminal  jurisdiction  in  cases  of  piracy.  It  is 
against  all,  and  punished  by  all,  and  the  plea  of  autrefois  acquit, 
resting  on  a  prosecution  in  any  court  of  a  civilized  state,  would  be  a 
good  plea  in  any  other  civilized  state.  The  act  of  congress  of  1790 
declares  every  offence  committed  at  sea  to  be  piracy,  which  would  be 
punishable  by  death,  if  committed  on  land. 

Sanction  of  a  National  Commission. 

An  alien,  under  the  sanction  of  a  national  commission,  cannot 
commit  piracy,  while  he  pursues  his  authority.  His  acts  may  be 
hostile,  and  his  nation  responsible  for  them.  They  may  amount  to 
a  lawful  cause  of  war.  The  Barbary  powers  have  all  the  insignia 
of  regular  independent  governments,  and  are  not  deemed  pirates. 

A  Becognized  Enemy. 

Cicero,  and  also  Grotius,  defined  a  regular  enemy  to  be  a  power, 
which  has  the  constituentEf  of  a  nation,  such  as  a  government,  a  code 
of  laws,  a  national  treasury,  the  consent  and  agreement  of  the  citi- 
zens, and  which  pays  regard  to  treaties  of  peace  and  alliance. 

The  Barbary  States. 

In  some  respects,  the  laws  of  war  of  Barbary  remain  as  in  the 
middle  ages,  in  levying  tribute  on  the  commerce  of  Christian  pow- 
ers, and  in  enslaving  prisoners,  and  exacting  heavy  ransoms. 
Bynkershoek  deems  these  acts  conformable  to  the  strict  laws  of 
war;  and  European  nations,  as  Spain,  Naples,  and  Holland,  waging 
war  with  Barbary,  have  exercised  the  same  practices,  by  way  of 
retaliation. 

Prisoners  in  Algiers. 

When  Lord  Exmouth,  in  1816,  attacked  Algiers,  he  compelled  the 
Dey  to  free  one  thousand  European  prisoners  held  by  him  in  slavery, 
and  to  stipulate,  that  in  the  event  of  future  wars  with  nations  of 
Europe,  no  Christian  prisoners  should  be  consigned  to  slavery,  but 
should  be  treated  as  prisoners  of  war,  and  be  regularly  exchanged, 
and  that  no  ransom  should  be  demanded  for  them  at  the  termina- 
tion of  hostilities.  Gelon,  King  of  Syracuse,  in  ancient  times,  made 
a  treaty  of  that  nature,  in  general  terms,  with  the  Carthaginians. 
The  treaty  made  by  Lord  Exmouth  referred  solely  to  European 
powers. 

Code  of  Oleron. 

In  the  reign  of  Richard  L,  when  the  laws  of  Oleron  were  compiled, 
all  infidels  by  that  code  were  regarded  as  pirates,  and  their  property 
was  liable  to  seizure,  wherever  found. 
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What  ConstitateB  a  Pirate. 

The  tme  rule  nndoubtedly  is,  that  a  yessel  mnst  haye  lost  its 
national  and  assumed  a  piratical  character,  before  it  can  be  treated 
as  a  piratical  craft 

Punishment  for  Piracy. 

Following  the  provisions  of  the  English  statute  of  William  HL,  and 
the  general  practice  of  other  nations,  our  congress  declared,  that  if 
any  citizen  commit  an  act  of  hostility  against  the  United  States,  or 
any  citizen  thereof,  upon  the  high  seas,  under  color  of  any  com- 
mission from  a  foreign  prince  or  state,  or  on  pretence  of  authority 
from  any  person,  such  offender  shaU  be  adjudged  to  be  a  pirate, 
felon,  and  robber,  and,  on  conviction,  shall  suffer  death.  All  i^i- 
ratical  aggressions  by  foreign  vessels  authorize  a  capture,  and  also 
a  condemnation  in  the  courts  of  the  United  States  of  such  ship& 
Property  thus  taken  in  delicto  is  subject  to  confiscation. 

The  Afirican  Slave  Trade. 

This  trade  is  an  offence  against  the  municipal  laws  of  most  na- 
tions in  Europe,  and  is  declared  to  be  piracy  by  the  statute  laws  of 
England  and  the  United  States.  It  has  long  been  a  disputed  ques- 
tion, whether  it  is  an  offence  against  the  law  of  nations. 

History  of  the  Slave  Trade. 

Personal  slavery,  arising  out  of  forcible  captivity,  has  existed  in 
every  age  and  among  the  most  civilized  nations.  The  possession  of 
persons  so  acquired,  has  been  invested  with  the  character  of  prop- 
erty. Captives  in  war  were  sold  as  slaves  by  Greek  and  Boman  com- 
manders. The  slave  trade  was  a  regular  branch  of  ancient  com- 
merce; and  one  object  of  Athenian  traffic  with  the  Greek  settle- 
ments on  the  Euxine  was  to  procure  slaves  from  the  barbarians  for 
the  Greek  market  In  modem  times,  treaties  have  been  framed  to 
facilitate  and  extend  commerce  in  this  species  of  property.  It  has 
been  interwoven  in  the  municipal  institutions  of  all  the  European 
colonies  in  America,  with  the  sanction  of  the  parent  states. 

Slave  Trade  Obnoxious. 

But  a  conviction  has  long  existed  in  the  breast  of  mankind,  that 
the  African  slave  trade  is  repugnant  to  the  principles  of  Christian 
duty,  and  the  maxims  of  humanity.  Montesquieu,  in  his  Spirit  of 
Laws,  condemns  all  slavery  as  useless  and  unjust,  and  animadverts 
severely  upon  the  African  slave  trade.  He  advises  European  princes 
to  make  one  general  stipulation  on  the  subject,  which  suggestion,  in 
some  degree,  has  been  carried  into  practice  by  a  modem  European 
congress. 
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Clause  in  the  ConBtitation. 

The  constitution  of  the  United  States  conceded  a  i)Owep  In  con- 
gress to  prohibit  the  importation  of  slaves  after  the  year  1807.  Be- 
fore that  date,  acts  were  passed,  prohibiting  the  transportation  of 
slaves  from  the  United  States  to  any  foreign  country,  or  from  one 
foreign  country  to  another,  for  the  purpose  of  traffic.  Citizens  were 
prohibited  from  participating  in  the  trade  in  slaves,  with  the  excep- 
tion of  direct  importation  into  the  United  States. 

Early  Congressional  Acts. 

The  act  of  March,  1807,  prohibited  under  severe  i)enalties,  the  im- 
portation of  slaves  into  this  country  after  January  1st,  1808;  and 
in  1818  heavier  penalties  were  affixed,  and  also  a  prohibition  against 
citizens  being  engaged  in  the  slave  trade.  Slaves  could  not  be  car- 
ried as  freight,  nor,  as  the  property  of  American  citizens,  could  they 
be  conveyed  from  one  foreign  port  to  another.  The  act  of  1819  au- 
thorized national  armed  vessels  to  be  sent  to  Africa  to  stop  the 
slave  trade,  so  far  as  citizens  of  the  United  States  engaged  in  it,  and 
to  capture  their  ships  and  effects.  A  statute  of  the  following  year 
made  the  act  of  such  citizens  in  participating  in  the  African  ^ve 
trade  one  of  piracy,  punishable,  if  convicted,  by  death.  Foreigners 
found  on  American  vessels  engaged  in  such  illegal  traffic  were  to  be 
similarly  punished. 

English  Statutes. 

British  statutes,  in  denunciation  of  this  trade,  have  gone  as  far  as 
the  laws  of  this  country.  In  1807  parliament  declared  the  slave 
trade  unlawful,  contrary  to  the  principles  of  justice,  humanity  and 
sound  policy;  and  in  1824  termed  the  trade  piracy. 

Abolition  of  the  Slave  Trade. 

Almost  every  maritime  nation  in  Europe  has,  by  legislative  acts 
or  treaties,  pledged  itself  to  promote  its  abolition.  By  the  treaty  of 
Paris  in  1814,  between  Great  Britain  and  France,  Louis  avujl 
agreed,  that  it  should  cease  definitely,  on  the  part  of  the  French 
government,  in  the  course  of  five  years.  The  ministers  of  the  princi- 
pal Euroi)ean  powers,  who  met  in  congress  at  Vienna  in  1815,  de- 
clared, that  the  African  slave  trade  was  regarded  as  repugnant  to 
the  principles  of  humanity  and  morality,  and  that  the  voice  of  all 
civilized  countries  demanded  its  suppression.  A  month  later.  Na- 
poleon decreed,  that  the  slave  trade  should  be  abolished;  but  this 
effort  of  ephemeral  power  was  held  null,  as  being  the  act  of  an 
usurper.  The  first  French  decree  abolishing  the  traffic,  that  was 
made  public,  was  in  1817.  In  1818  the  Portuguese  government  pro- 
hibited the  slave  trade  on  the  coast  of  Africa,  as  did  also  Spain  in 
1820.     In  1821,  no  European  flag  legally  covered  the  traffic  to  the 
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north  of  the  eqnator,  and  yet  in  1825,  the  importation  of  dayes  cot- 
ertlj  continued  from  the  Bio  de  la  Plata  to  the  Amazon,  and  through 
the  whole  American  archipelago. 

Present  Doctrine  as  to  the  Slave  Trade. 

The  present  doctrine  on  the  subject  is  this:  The  slave  trade  is 
immoral  and  unjust,  and  it  is  illegal,  when  declared  so  by  treaty  or 
municipal  law.  But  it  is  not  piratical  or  illegal  by  the  common 
law  of  nations;  if  it  were  so,  every  claim  founded  on  the  trade  would 
at  once  be  rejected  in  every  court  on  that  ground  alone.  It  is  not 
a  criminal  traffic  by  the  law  of  nations,  and  every  nation,  inde- 
pendent of  treaty,  Stains  a  legal  right  to  carry  it  on.^  No  nation 
can  procure  an  eminent  good  by  unlawful  means,  or  press  forward  to  a 
great  principle  by  breaking  through  other  great  principles  that  stand 
in  the  way.  In  1820,  the  English  courts  held,  that  the  statutes  of 
that  country  against  the  slave  trade  applied  only  to  English  sub- 
jects. The  British  parliament  could  not  prevent  the  subjects  of 
other  states  from  carrying  on  the  trade  out  of  the  limits  of  the  Brit- 
ish dominions.  Subsequent  decisions  have  gone  no  further  than  to 
establish  the  rule,  that  ships  belonging  to  countries  that  had  pro- 
hibited the  trade,  were  liable  to  capture  and  condemnation  if  found 
engaged  in  it 

*Tfae  Antelope.  10  Wheat  (ML 
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PART  II. 

THE  GOVERNMENT  AND  JURISPRUDENCE 

OF  THE  UNITED  STATES. 


LECTURE  Z. 
HISTORY  OP  THE  AMERICAN  UNION. 

ItB  Origin  a|id  Powers. 

The  goYernment  of  the  United  States  was  erected  by  the  free 
voice  and  joint  will  of  the  people  for  their  common  defence  and 
general  wdfare.  Its  powers  apply  to  those  great  interests,  which 
depend  for  their  stability  and  protection  on  the  consolidation  of 
the  Union.  It  is  clothed  with  the  principal  attributes  of  political 
sovereignty;  is  deemed  the  guardian  of  our  best  rights,  and  the 
source  of  our  duties. 

Union  of  the  Colonies. 

The  association  of  the  American  people  into  one  body  politio  took 
place  while  they  were  colonies  of  England,  and  owed  allegiance 
to  the  British  crown.  That  such  union  was  essential  to  the  safety, 
prosperity  and  gieatness  of  this  country  was  frequently  avowed 
before  the  American  revolution. 

New  England  Confederation. 

The  New  England  colonies  frequently  confederated  together  for 
their  common  defence.  Their  origin  and  interests  were  the  same; 
their  manners,  religion,  laws  and  civil  institutions  were  similar, 
which  led  to  an  intimate  connection,  affected  by  the  same  wants 
and  wishes,  the  same  sympathies  and  spirit. 

Binding  Acts  of  Their  Commissioners. 

The  colonies  of  Massachusetts,  Plymouth,  Connecticut  and  New 
Haven,  as  early  as  1643,  entered  into  a  league,  defensive  and  offen- 
sive, to  prevent  the  encroachments  of  their  Dutch  neighbors,  and 
the  ravages  of  hostile  Indians.  They  termed  themselves  the  United 
Colonies  of  New  England.  By  their  articles  of  confederation,  each 
colony  was  to  have  exclusive  jurisdiction  within  its  own  territory; 
and  in  every  war,  to  furnish  its  quota  of  men  and  money  propor- 
tioned to  its  population.  Two  commissioners  from  each  colony 
held  an  annual  congress  to  decide  on  all  affairs  of  war  and  peace 
and  other  points  of  common  concern.  The  determination  of  three 
fourths  of  this  assembly  bound  the  confederacy. 
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Acted  a8  Independent  States. 

By  authority  of  this  union,  the  New  England  colonies  acted  as 
independent  states,  free  from  the  control  of  any  superior  power; 
the  civil  war  then  progressing  in  England  occupying  the  entire 
attention  of  the  mother  country.  The  confederacy,  thus  formed, 
lasted  for  forty  years,  and  for  a  time  was  countenanced  by  the 
English  gOTemment  In  1686  it  was  dissolved,  the  charters  in 
effect  being  then  vacated  by  a  commission  from  James  IL 

Convention  of  1764  at  Albany. 

A  congress  of  governors  and  commissioners  from  other  colonies, 
as  well  as  from  New  England,  was  occasionally  held  for  the  protec- 
tion of  our  interior  frontier.  In  1754,  a  congress  was  held  in  Albany, 
consisting  of  commissioners  from  New  Hampshire,  Massachusetts, 
Rhode  Island,  (3onnecticut,  New  York,  Pennsylvania  and  Maryland, 
to  consider  the  best  means  of  defending  America,  in  the  event  of 
a  war  with  Prance,  which  was  then  impending.  The  avowed  object 
of  the  convention  referred  to  the  formation  of  treaties  with  the 
Indian  tribes;  but  the  commissioners  had  more  enlarged  views, 
and  promulgated  truths,  which  paved  the  way  for  the  future  inde- 
pendence and  greatness  of  our  country. 

Po'vtrera  of  the  Proposed  Council. 

Massachusetts  instructed  her  delegates  to  enter  into  articles  of 
union  with  the  other  colonies  for  their  general  security  in  peace 
as  well  as  in  war.  The  convention  adopted  this  view.  It  rejected 
all  proposals  for  a  division  of  the  colonies  into  separate  confed- 
eracies, and  advocated  a  plan  of  federal  government,  consisting  of 
a  general  council  of  delegates,  to  be  trienniaJly  chosen  by  the  pro- 
vincial assemblies,  and  a  president  general,  to  be  appointed  by 
the  crown.  In  this  council,  subject  to  the  negative  of  the  president 
and  ^  the  negative  of  the  king  in  council,  were  vested  the  rights  of 
war  and  peace,  in  respect  to  the  Indian  nations,  and  the  confederacy 
was  to  embrace  all  the  colonies  from  New  Hampshire  to  Georgia. 
This  council  was  to  have  authority  to  make  laws  for  new  settlements 
on  lands  to  be  purchased  from  the  Indians,  and  to  raise  troops  and 
build  forts,  and  even  to  equip  war  vessels  to  protect  the  coasts  and 
marine  trade,  and  also  to  guard  lakes  and  rivers.  It  also  could 
levy  duties  and  taxes. 

Crnhappy  Bivalry  of  the  Colonies. 

But  the  time  had  not  yet  arrived  for  the  acceptance  of  such  a 
proposition,  and  this  bold  project  was  rejected  both  by  the  crown 
and  by  every  provincial  assembly.  The  king  probably  believed, 
that  the  operation  of  the  union  would  reveal  to  the  colonies  the 
secret  of  their  strength,  and  the  proper  means  to  give  it  activity 
and  direction;  while  on  the  other  hand,  the  colonies  were  jealous 
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of  the  preponderating  influence  of  the  royal  prerogative.  Hence 
for  some  years  we  remained  in  some  degree  alien  commonwealths, 
jealous  of  each  other's  prosperity,  and  divided  by  policy,  institutions, 
prejudice  and  manners.  So  pronounced  were  the  disputes  between 
the  colonies  concerning  boundaries  and  charter  claims,  that  Dr. 
Franldin,  who  had  been  a  commissioner  in  the  Albany  congress, 
stated  his  belief  in  1760,  that  a  union  of  the  colonies  against  the 
mother  country  was  impossible,  unless  they  were  forced  to  it  by  the 
most  grievous  tyranny  and  oppression. 

Advantages  of  United  Action. 

The  great  value  of  a  federate  union  of  the  colonies  was  however 
acknowledged.  In  times  of  danger  they  readily  formed  associations, 
more  or  less  extensive,  as  the  advantages  and  even  the  necessity 
of  union  at  such  times  were  i)erceived.  The  people  were  ultimately 
led  to  resort  to  the  same  means  of  defence  and  security  against  the 
formidable  claims  and  power  of  the  parent  state,  as  against  the 
vexatious  and  irregular  warfare  of  the  Indian  tribes. 

Stamp  Duty  and  the  Congress  of  1766. 

The  assertion  by  the  British  parliament  of  an  unqualified  right 
to  bind  the  colonies  in  all  cases,  and  to  tax  them  without  their 
consent,  and  the  denial  by  the  colonies  of  the  right  of  taxation  with- 
out representation,  followed  by  the  attempt  of  the  king  and  parlia- 
ment to  enforce  taxation  by  the  sword,  were  the  immediate  causes 
of  the  American  revolution.  Upon  the  passage  of  a  statute  for 
raising  revenue  in  the  colonies  by  a  stamp  duty,  a  congress  of  dele- 
gates from  nine  colonies  assembled  at  New  York  in  1765,  and 
digested  a  bill  of  rights,  in  which  the  sole  power  of  taxation  was 
declared  to  reside  in  their  own  colonial  legislatures. 

First  Continental  Congress. 

The  claims  of  parliament  and  the  impending  oppressions  of  the 
British  crown  induced  the  twelve  colonies  located  between  Nova 
Scotia  and  Georgia  to  send  delegates  to  Philadelphia  in  1774  to 
consult  together  for  the  common  welfare.  This  congress,  in  view 
of  the  afflicted  condition  of  the  country,  passed  a  number  of  declara- 
tory resolutions,  asserting  the  unalienable  rights  of  English  freemen; 
pointing  out  to  their  constituents  the  threatened  violation  of  such 
rights,  and  urging  them  to  renounce  commerce  with  Great  Britain, 
until  their  rights  should  be  confirmed.  These  resolutions  received 
prompt  and  universal  obedience,  and  the  union,  being  thus  formed, 
was  continued  by  a  succession  of  delegates  in  congress. 

Congress  of  1776. 

In  the  next  year.  Congress  again  assembled  in  Philadelphia,  and 
was  clothed  with  ample  discretionary  powers.    The  delegates,  like 
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those  of  the  preceding  congress,  had  been  chosen  partly  by  the 
popnlar  branch  of  the  colonial  legislatures,  when  in  session,  but 
principally  by  conventions  of  the  people  in  the  several  colonies. 
They  were  instructed  to  "concert,  agree  upon,  direct,  order  and 
prosecute*'  measures  for  the  redress  of  American  grievances.  Soon 
after  this  meeting,  Georgia  joined  the  confederacy,  thus  uniting  the 
entire  thirteen  colonies. 

Preparation  for  War. 

Hostilities  had  already  commenced  in  Massachusetts,  and  the 
claim  of  the  British  parliament  to  an  unconditional  and  unlimited 
sovereignty  over  the  colonies  was  to  be  asserted  by  an  appeal  to 
arms.  The  continental  congress,  in  the  interests  of  the  people,  and 
sustained  by  the  zeal  and  confidence  of  their  constituents,  prepared 
for  resistance.  They  proceeded  at  once  to  organize  an  army,  to 
prescribe  rules  for  the  government  of  their  land  and  naval  forces, 
to  contract  debts,  and  issue  a  paper  currency  upon  the  faith  of  the 
Union. 

Declaration  of  Independence. 

After  publishing  a  statement  of  the  causes  and  necessity  on  the 
part  of  the  colonies  for  taking  up  arms,  the  congress,  on  July  4, 
1776,  assumed  a  separate  and  equal  station  among  the  nations  of 
the  earth,  by  declaring  the  united  colonies  to  be  free  and  independ- 
ent states.  This  memorable  declaration  recapitulated  the  oppres- 
sions of  the  British  king,  the  natural  right  of  a  people  to  withdraw 
from  tyranny,  and  contained  a  solemn  appeal  to  mankind  in  vindi- 
cation of  the  necessity  of  the  measure. 

The  Bight  of  Bevolution. 

By  that  declaration,  made  in  the  name  and  by  the  authority  of 
the  people,  the  colonies  were  absolved  from  all  allegiance  to  the 
British  crown,  and  from  political  connection  with  Great  Britain. 
This  separation  was  sanctioned  by  the  principle  of  self  preserva- 
tion, and  the  right  of  every  community  to  freedom.  When  the 
controlling  government  becomes  incompetent  to  fulfil  its  purpose, 
or  destructive  to  the  ends  for  which  it  was  instituted,  it  is  the 
right  of  the  people  thus  controlled,  founded  upon  the  law  of  nations, 
and  the  reason  of  mankind,  and  supported  by  authority  and  prece- 
dents, to  throw  off  such  authority,  and  provide  new  guards  for  their 
future  security. 

Bemotieness  of  the  Colonies. 

This  right  is  the  more  apparent,  and  the  duty  of  exercising  it  more 
clear,  in  the  case  of  colonies  situate  at  a  great  distance  from  the 
mother  country,  rendering  the  government  of  such  colonies  increas- 
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ingly  inconyenlenty  bb  they  attain  maturity  in  strength  and  re- 
sources. 

Arrogant  Assumption  of  Power. 

If,  in  addition  to  these  intrinsic  causes,  gradually  tending  to  a 
separation,  the  parent  state  arrogantly  deny  to  her  colonies  the 
equal  blessings  of  her  own  free  goTemment,  and  claim  unlimited 
control  over  all  their  rights,  and  the  administration  of  their  affairs, 
the  colonists  would  almost  inevitably  rise  and  repel  the  claim, 
especially  if  they  were  a  spirited  and  intelligent  race  of  men. 

Articles  of  Confederation. 

It  was  deemed  expedient  for  the  security  of  the  Union  to  define 
with  precision  the  nature  of  our  compact,  the  powers  of  congress, 
and  the  residuary  sovereignty  of  the  states.  After  much  delay, 
congress  in  November,  1777,  agreed  upon  articles  of  confederation, 
in  an  attempt  to  unite  the  discordant  interests  and  prejudices  of 
thirteen  distinct  communities.  These  articles  were  submitted  to  the 
state  legislatures  for  their  ratification,  where  they  encountered 
many  obstacles,  though  declared  by  congress  to  be  the  result  of 
impending  necessity,  and  drafted  for  the  purposes  of  conciliation. 
Most  of  the  legislatures  ratified  the  articles  promptly,  but  Delaware 
did  not  accede  to  them  until  1779,  and  Maryland  explicitly  rejected 
theuL 

Action  of  Maryland. 

Maryland  instructed  her  delegates  to  withhold  their  assent  to  the 
articles,  until  there  should  be  an  amendment,  or  clause  to  appro- 
priate the  uncultivated  and  unpatented  lands  in  the  western  parts 
of  the  union,  as  a  common  fund  to  defray  the  expenses  of  the  war. 
These  lands  were  claimed  by  the  states,  within  whose  limits  they 
were  located.  New  York  consented  to  a  release  of  such  unsettled 
lands  on  her  western  border.  Maryland  finally  generously  sacrificed 
her  pretensions,  and  on  March  1, 1781,  the  articles  of  confederation 
received  unanimous  approbation.  These  difQculties,  which  nothing 
at  last  but  a  sense  of  common  danger  could  surmount,  form  an  ex- 
ample of  the  force  of  local  interests  and  discordant  passions^  and 
teach  a  lesson  of  moderation  to  political  councils. 

Articles  of  Confederation  Criticized. 

Notwithstanding  the  articles  of  confederation  conferred  upon  con- 
gress, though  in  an  imperfect  manner,  the  chief  rights  of  political 
supremacy,  the  jura  summi  imperii,  by  which  our  independent  ex- 
istence as  a  people  was  acknowledged  by  the  nations  of  the  world  ; 
yet  they  were,  in  fact,  but  a  digest  and  even  a  limitation,  by  written 
compact,  of  those  undefined  and  discretionary  sovereign  powers, 
which  had  been  delegated  by  the  people  of  the  colonies  to  congress 
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in  1775,  and  which  had  been  exercised  and  obeyed.  An  instance 
of  the  exercise  of  this  discretion  occurred  in  the  latter  part  of  177G. 
Owing  to  the  progress  of  the  British  arms,  congress,  much  alarmed, 
transferred  to  the  commander  in  chief,  for  the  term  of  six  months, 
complete  dictatorial  power  over  the  liberty  and*  property  of  onr 
citizens,  as  the  Roman  senate  in  the  critical  times  of  the  republic 
had  done.  Such  loose,  undefined  authority  as  the  Union  originally 
possessed,  was  incompatible  with  any  regular  notions  of  liberty,  and 
could  not  be  durable.  It  would  either  dwindle  into  insignificance 
or  degenerate  into  despotism. 

The  Powers  of  Congress. 

The  powers  of  congress,  as  set  forth  in  the  articles,  would  perhaps 
have  sufficed  for  all  essential  purposes,  had  they  been  duly  distrib- 
uted among  the  departments  of  a  well-balanced  government,  and 
been  carried  down  through  the  medium  of  national  judicial  and  ex- 
ecutive powers,  to  the  individual  citizens  of  the  Union.  The  ex- 
clusive cognizance  of  our  foreign  relations,  the  rights  of  war  and 
peace;  and  the  right  to  make  unlimited  requisitions  of  men  and 
money,  were  confided  to  congress,  and  the  exercise  of  them  was 
binding  on  the  states. 

The  Powers  of  the  States. 

But,  in  imitation  of  all  former  confederacies  of  independent  states, 
either  in  ancient  Greece  or  in  modem  Europe,  the  articles  of  con- 
federation carried  the  decrees  of  the  federal  council  to  the  states 
in  their  sovereign  or  collective  capacity.  This  was  a  fundamental 
defect,  and  led  to  the  overthrow  of  the  confederation.  Disobedience 
to  the  laws  of  the  Union  must  be  disgracefully  submitted  to,  or 
those  laws  must  be  enforced  by  arms. 

Instances  of  Rebellious  States. 

The  history  ol  the  federal  governments  of  Greece,  Ctermany,  Switz- 
erland and  Holland  afford  sad  examples  of  destructive  civil  war  re- 
sulting from  the  disobedience  of  the  separate  members.  By  an 
article  of  the  Helvetic  alliance,  the  Swiss  cantons  were  bound  to  sub- 
mit differences  to  the  decision  of  arbitrators.  In  1440,  Zurich 
refused  to  accept  such  decision  in  a  dispute  with  other  cantons. 
The  contending  parties  took  to  arms,  and  sought  aid  from  the  house 
of  Austria.  Six  years  of  destructive  war  followed,  before  Zurich  ac- 
cepted the  award. 

Weakness  of  the  Confederation. 

If  the  govemmait  of  the  United  States,  under  these  articles,  had 
enforced  the  constitutional  requisitions,  public  liberty  might  have 
been  overthrown,  for  congress,  as  then  constituted,  was  an  unfit  and 
unsafe  depository  of  political  power,  since  aU  the  authority  of  the 
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nation  was  vested  in  a  singie  body  of  men.  It  was  fortunate,  that 
the  state  legislatnres  even  refused  to  grant  congress  the  right  to 
levy  and  collect  a  general  impost,  though  at  the  time  such  refusal 
seemed  disastrous.  If  such  power  had  been  granted,  the  effort  to 
amend  the  confederation  would  probably  not  have  been  made,  and  a 
feeble  and  incompetent  union  would  have  remained. 

Inability  to  Enforce  its  Laws. 

There  was  no  provision  in  the  articles  of  confederatton,  enabling 
congress  to  add  a  sanction  to  its  laws.  In  this  respect  they  were 
more  defectiye  than  certain  federal  goyemments  mentioned  in  his- 
tory. The  Amphictyonic  council  in  Greece  had  power  to  fine  and 
punish  their  refractory  states.  All  the  Greek  states  were  required 
by  proclamation  to  enforce  a  decree  of  this  council  The  Germanic 
diet,  as  it  formerly  existed,  could  put  its  members  under  the  ban  of 
the  empire,  by  which  their  property  was  confiscated.  It  was  aided 
in  enforcing  its  laws  by  a  federal  judiciary,  and  an  executive  head. 

Congress,  Bestricted  in  its  Acts. 

Congress,  like  the  states-general  under  the  Dutch  confederacy,  was 
restricted  from  any  constructive  assumption  of  power,  however  ap- 
parently essential  It  might  be  to  preserve  and  exercise  powers  al- 
ready granted.  No  express  grant  contained  any  implied  power;  and 
as  a  result,  a  rigorous  adherence  to  the  letter  oi  the  grant,  without 
permission  to  give  it  a  liberal  and  equitable  interpretation  in  the 
interest  of  govemment»  must,  in  many  cases,  frustrate  entirely  the 
purposes  of  the  power.  A  government  too  restricted  for  the  per- 
formance of  its  high  trust,  will  either  become  insignificant  or  be 
driven  to  usurpation. 

The  Netherlands. 

An  example  of  this  is  in  the  government  of  the  United  Nether- 
lands, before  it  succumbed  to  the  violence  of  the  French  revolution. 
While  that  government  moved  within  its  constitutional  limits,  it  was 
nerveless.  The  states-general  could  neither  make  war  nor  peace, 
or  contract  alliances,  or  raise  money,  without  the  consent  of  every 
province,  and  of  every  city  in  such  province  entitled  to  a  voice  in  the 
assemblies.  As  a  result,  the  federal  head,  under  the  spur  of  im* 
perious  necessity,  often  assumed  power  unwarranted  by  the  charter, 
dispensing  on  such  occasions  with  the  requisite  unanimity. 

The  Confederation  Defective. 

The  former  confederation  of  this  c<Witiy  was  defective,  in  not  giv- 
ing complete  authority  to  congress  to  interfere  in  contests  between 
the  several  states,  and  to  protect  each  state  frcmi  internal  violence 
and  rebellion.  Yet  in  many  respects,  it  was  superior  to  those  of 
Germany,  Holland,  or  Switzerland,  particularly  in  prohibiting  the 
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several  states  from  interfering  in  foreign  or  domestic  alliances,  or 
from  maintaining  land  or  naval  forces  in  time  of  peace.  But  in  its 
leading  features,  it  was  a  most  unskilful  fabric,  and  totally  incom- 
petent to  fulfil  the  ends  for  which  it  was  erected. 

Weakness  of  the  Government. 

After  ratifying  the  articles  of  confederation,  the  states  faUed  in 
a  prompt  obedience  to  its  laws.  As  danger  receded,  instances  of 
neglect  increased,  and  before  the  peace  of  1783,  the  inherent  weak- 
ness of  the  government  was  clearly  displayed.  The  delinquencies 
of  one  state  gave  a  pretext  for  those  of  another.  The  idea  of  sup- 
plying the  pecuniary  exigencies  of  the  nation  from  requisitions  upon 
the  states  was  found  delusive.  National  engagements  seemed  en- 
tirely abandoned.  Even  the  contributions  for  the  ordinary  expenses 
of  the  government  fell  almost  entirely  upon  two  prominent  states. 
Congress  urged  the  states  to  grant  it  the  right  for  a  limited  time  of 
levying  a  general  impost  to  provide  for  the  discharge  of  the  national 
debt 

Downfiedl  of  the  Confederation. 

It  was  found  impracticable  to  unite  the  states  in  any  provision  for 
the  national  safety  and  honor.  Interfering  regulations  of  trade  and 
claims  of  territory  were  dissolving  the  friendly  attachments  and 
the  sense  of  common  interest,  which  had  cemented  and  sustained 
the  Union  during  the  struggles  of  the  revolution.  Symptoms  of  dis- 
tress, and  marks  of  humiliation,  were  accumulating.  Congress  hard- 
ly could  obtain  a  quorum  of  its  members  present  to  conduct  busi- 
nes&  The  finances  of  the  nation  were  annihilated.  In  1784,  the 
entire  army  of  the  United  States  numbered  but  eighty  persons. 
Each  state,  from  interest  or  convenience,  successively  withdrew  its 
support  from  the  confederation,  till  the  frail  structure  commenced 
to  totter. 

Historical  Parallels. 

Most  of  the  federal  constitutions  in  the  world  have  degenerated  or 
perished  in  the  same  way,  and  by  the  same  means.  They  are 
among  the  most  defective  ix)litical  institutions  erected  by  mankind 
for  their  security.  The  great  defect  of  all  former  federal  govern- 
ments, as  the  Amphictyonic,  the  Achaean  and  Lycian  confederacies 
in  ancient  Greece,  and  the  Germanic,  the  Helvetic,  the  Hanseatic 
and  the  Dutch  republics  in  modem  history,  is,  that  they  were 
sovereignties  over  sovereigns,  and  legislations,  not  for  private  indi- 
viduals, but  for  communities  in  their  political  capacities.  The  only 
coercion  for  disobedience  was  physical  force,  instead  of  the  decree 
and  the  pacific  arm  of  the  civil  magistrate.  Disobedience  of  a  mem- 
ber of  such  confederacy  hence  resulted  either  in  a  civil  war  or  an 
annihilation  of  national  authority. 
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The  Annapolis  Convention  of  1786. 

A  proposition  from  the  Virginia  legislature  for  a  convention  to  be 
held  to  regulate  our  commerce  with  foreign  nations  resulted  in  a 
partial  representation  from  five  states,  which  held  a  session  at  An- 
napolis in  1786.  Congress  was  requested  to  summon  a  general  conven- 
tion to  devise  means  to  render  the  federal  government  adequately 
sti*ong  to  meet  the  exigencies  of  the  Union.  Congress  thereupon 
recommended  a  convention  of  delegates  from  the  several  states  to 
revise,  amend  and  alter  the  articles  of  confederation.  All  of  the 
states,  except  Bhode  Island,  acceded  to  the  proposal,  and  appointed 
delegates,  who  met  in  convention  in  PhUadelphia  in  May,  1787. 

Federal  Convention  of  1787. 

All  the  fruits  of  the  revolution,  and  perhaps  the  final  destiny  of 
republican  government  were  staked  on  this  effort  to  reform  the  sys- 
tem of  our  national  compact  Happily  for  this  country,  and  for  the 
general  liberties  of  mankind,  the  convention  combined  a  rare  union 
of  the  best  talents,  experience,  information,  patriotism,  probity  and 
character,  which  the  country  afforded,  and  hence  commanded  uni- 
versal confidence. 

Plan  of  the  Constitution. 

After  several  months  of  tranquil  deliberation,  the  convention 
agreed,  with  unprecedented  unanimity,  on  the  plan  of  government, 
which  now  forms  the  constitution  of  the  United  States.  This  plan 
was  directed  to  be  submitted  to  a  convention  of  delegates,  to  be 
chosen  by  the  people  at  large  in  each  state,  for  their  ratification.  It 
laid  the  foundation  of  the  fabric  of  our  national  polity  on  the  broad 
consent  of  the  people.  The  proposed  constitution  underwent  long 
discussion  by  the  many  illustrious  statesmen,  who  composed  these 
local  conventions.  Nearly  a  year  elapsed,  before  it  was  ratified  by  a 
requisite  number  of  state  conventions  of  delegates  of  the  people  to 
give  it  a  political  existence. 

Adoption  of  the  Constitution. 

On  March  4, 1789,  the  government  was  duly  organized  and  put  into 
operation.  North  Carolina  and  Rhode  Island  were  the  last  to  give 
tieir  assent,  but  in  June,  1790,  the  constitution  had  received  the 
unanimous  ratification  of  the  respective  conventions  of  the  people 
of  every  state.  The  peaceable  adoption  of  this  government,  after 
long  deliberation,  combined  with  a  spirit  of  amity  and  mutual  con- 
cessioui  is  unexampled. 
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LECTURE  XL 
OONGBESS. 

Power  of  liOgiBlatioxi. 

The  power  of  making  laws  is  the  supreme  power  In  a  state,  and 
the  line  of  demarkation  should  be  distinctly  defined,  between  the 
department  in  which  such  power  resides  and  the  other  branches  of 
government.  Our  constitution  has  done  this  in  a  way  well  calcu- 
lated to  preserve  the  equal  balance  of  the  government,  and  the 
harmony  of  its  operations.  It  has  delegated  the  legislative  power 
to  one  branch  of  the  government,  the  executive  to  another,  and  the 
judicial  to  a  third,  and  has  specially  defined  the  general  powers  and 
duties  of  each.  Thia  was  essential  to  peace  and  safety,  in  a  govern- 
ment clothed  only  with  sj^ecific  powers  for  national  purposes,  and 
erected  among  state  governments,  retaining  the  exclusive  control 
of  their  local  concerns. 

The  Legrifilative  Department. 

In  reviewing  the  legislative  department  of  our  government  we 
shall  consider: 

1.  The  constituent  parts  of  congress  and  the  mode  of  appointment 

2.  Their  joint  and  separate  powers  and  privileges. 

3.  Their  method  of  enacting  laws,  with  the  qualified  negative  of 
the  president 

Advantages  of  Two  Houses  in  Congress. 

By  the  constitution,  all  the  legislative  powers  therein  granted  are 
vested  in  a  congress,  consisting  of  a  senate  and  a  house  of  rep- 
resentatives. This  division,  into  two  separate  and  independent 
branches,  is  founded  on  obvious  principles  of  good  policy,  recom- 
mended by  experience.  These  two  houses,  acting  separately,  and 
with  co-ordinate  powers,  check  the  ill  effects  of  sudden  and  strong 
excitement,  and  of  precipitate  measures  resulting  from  passion, 
caprice,  prejudice,  personal  influence  and  party  intrigue,  which  ex- 
ercise a  dangerous  sway  in  single  assemblies.  A  hasty  decision  is 
not  so  likely  to  reach  the  dignity  of  a  law,  when  it  is  to  undergo 
the  deliberation  and  critical  revision  of  another  and  a  rival  body  of 
men,  sitting  elsewhere,  and  under  better  advantages  to  avoid  the 
prepossessions  and  correct  the  errors  of  the  other  branch. 

Pennsylvania  and  Georgia. 

The  legislatures  of  Pennsylvania  and  Georgia  consisted  originally 
of  a  single  house.  The  instability  and  passion  which  marked  their 
proceedings  was  very  noticeable,  and  the  subject  of  much  animadver- 
sion. Subsequently,  in  both  states,  a  senate  was  introduced  to 
remedy  this  defect 
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Italian  Bepubllcs  of  the  Middle  Agee. 

No  portion  of  the  political  hiatory  of  manMnd  oontaina  more 
striking  proof  of  the  faction,  instability  and  misery  of  states  nnder 
the  dominion  of  a  single,  unchecked  assemUy,  than  that  of  the 
Italian  republics  of  the  middle  ages,  which  arose  in  great  numbers 
and  with  dazz.ling  and  transient  splendor  between  the  fall  of  the 
western  and  the  eastern  empire  of  the  Romans. 

Views  of  President  Adams. 

President  Adams  wrote  a  defence  of  our  constitution,  in  which  he 
vindicated  the  value  and  necessity  of  a  division  of  the  legislature 
into  two  branches,  and  of  the  distribution  of  the  different  powers 
of  the  government  into  distinct  departments.  He  reviewed  the 
history  of  all  mixed  and  free  governments  from  the  earliest  times, 
to  show  that  single  assemblies,  without  check  or  balance,  or  a  gov- 
emment  with  all  authority  collected  into  one  centre,  were  visionaiy, 
violent,  intriguing,  corrupt  and  tyrannical  dominations  of  majorities 
over  minorities,  and  uniformly  and  rapidly  terminated  their  career 
in  a  profligate  despotism. 

French  National  Assembly  of  1791. 

This  visionary  notion  of  a  single  house  of  the  legislature  was  em- 
bodied in  the  constitution  adopted  by  the  French  national  assembly 
in  1791.  Its  members  crudely  reasoned,  that  as  the  nation  which 
they  represented  was  one,  so  the  representative  body  ought  also  to 
be  one.  That  the  will  of  the  nation  was  indivisible,  and  if  there 
were  two  chambers,  with  the  right  of  mutual  veto,  each  upon  the 
other,  they  would,  in  some  cases,  be  reduced  to  inaction*  By  such 
reasoning,  the  national  assembly  of  France  consisting  of  fully  one 
thousand  members,  after  a  short  and  tumultuous  debate  almost 
unanimously  rejected  the  proposition  of  ah  upper  house. 

Later  French  History. 

The  same  false  and  vicious  principle  continued  to  prevail  with  the 
theorists  of  France,  and  a  single  house  was  likewise  established  by  the 
French  convention  of  1793.  The  violent  measures  of  that  con- 
vention, which  for  some  years  filled  Europe  with  horror,  forcibly 
displayed  the  miseries  of  a  single,  unchecked  body  of  men,  clothed 
with  all  the  legislative  powers  of  the  state.  Their  own  sufferings 
finally  taught  the  French  people  to  note  the  experience  of  other 
countries  and  ages,  which  they  had  so  long  disregarded.  In  the 
next  constitution  in  1795,  there  was  a  division  of  the  French  legis- 
lature, and  a  council  of  ancients  introduced,  to  give  stability  and 
moderation  to  the  government 
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TJiaited  StatoB  Senate. 

This  is  composed  of  two  senators  from  each  state,  chosen  bj  the 
legislature  thereof  for  six  years.  Each  senator  has  one  vote.  .  In 
the  event  of  a  vacancy  during  the  recess  of  the  state  legislature, 
the  executive  of  such  state  shall  make  a  temporary  appointment,  un- 
til the  next  meeting  of  the  legislature. 

Sovereignty  of  States. 

Each  state  has  its  equal  voice  and  weight  in  the  senate,  without 
regard  to  its  size  or  population.  This  arrangement  was  the  result 
of  that  spirit  of  amity  and  mutual  concession  caused  by  the  peculiar- 
ity of  our  political  condition.  It  is  grounded  on  the  idea  of  sover- 
eignty in  the  states;  and  every  independent  community  is  equal 
by  the  law  of  nations,  and  may  dictate  its  own  terms,  before  it  enters 
into  a  social  compact  At  tiie  time  the  articles  of  confederation 
were  in  preparation  it  was  attempted  to  allow  the  states  an  in- 
fluence and  power  in  congress  in  a  ratio  to  their  population  and 
wealth,  but  the  proposition  failed  of  success. 

Mode  of  Electing  Senators. 

The  election  of  senators  by  the  state  legislatures,  is  also  a  recog- 
nition of  their  independent  existence,  and  renders  them  essential 
to  the  operation  of  the  national  government  At  one  time,  the  true 
construction  of  the  constitution  in  the  choice  of  senators  was  in 
dispute.  They  were  to  be  chosen  by  the  legislatures,  who  were  to 
prescribe  the  times,  places  and  manner  of  holding  such  elections, 
and  congress  might  alter  such  regulations,  except  as  to  the  places. 
In  prescribing  the  manner  of  the  election,  the  New  York  legislature 
directs  them  to  be  chosen  by  joint  vote  or  ballot  of  the  two  houses, 
in  case  the  houses  cannot  separately  concur  in  a  choice,  and  then 
the  weight  of  the  senate  is  lost  in  the  more  numerous  vote  of  the 
assembly.  This  construction  has  been  too  long  acquiesced  in  to  be 
disturbed,  but  if  the  question  was  a  new  one,  it  might  be  held,  that 
the  mode  of  election  specified,  should  not  be  by  the  members  of  the 
le^slature  per  capita,  but  by  the  legislature  in  its  technical  sense, 
being  the  two  houses  in  their  separate  and  organized  capacities, 
with  the  constitutional  right  of  negativing  each  others'  proceedings. 

Number  and  Terms  of  Senators. 

The  small  number,  and  long  duration  of  the  senate,  tends  to  guard 
them  against  those  paroxysms  of  passion  which  occasionally  affect 
the  deliberations  of  popular  assemblies.  A  firm  and  independent 
senate  is  regarded  as  an  anchor  of  safety  amidst  the  storms  of  polit- 
ical factions.  For  the  want  of  such  a  stable  body,  the  republics  of 
Athens  and  Florence  were  overturned  by  the  fury  of  conmiotions, 
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which  the  senates  of  Sparta,  Carthage  and  Borne  might  have  with- 
stood. 

Senators  and  BepresentativeB  Contrasted. 

The  qualities  of  the  senate,  in  the  intendment  of  the  constitu- 
tion, are  wisdom  and  stability.  The  presumption  is  that  the  sen- 
ate will  entertain  more  enlarged  views  of  public  policy,  a  higher 
sense  of  national  character,  and  a  greater  regard  for  stability  in  the 
administration  of  the  government  The  constitutional  structure  of 
the  house  of  representatives  is  not  equally  calculated  to  produce 
these  qualities,  for  as  the  members  of  the  house  come  more  imme- 
diately from  the  people,  and  hold  their  seats  for  a  much  briefer 
period,  they  are  presumed  to  partake,  with  a  quicker  sensibility  of 
the  prevailing  temper  and  disposition  of  the  times,  and  to  be  in 
more  danger  of  adopting  measures  with  precipitation,  and  of  chan- 
ging them  with  levity. 

Evils  of  Mutable  Legislation. 

A  mutable  legislation  is  attended  with  mischief  to  the  community. 
It  weakens  the  force,  and  increases  the  intricacy  of  the  laws,  hurts 
credit,  lessens  the  value  of  property,  and  is  an  infirmity  incident  to 
republican  establishments.  A  disposition  to  multiply  and  change 
laws,  upon  the  spur  of  the  occasion,  and  to  make  constant  and  rest- 
less experiments  with  the  statute  code,  seems  to  be  the  disease  of 
popular  assemblies. 

The  Senate  a  Safeguard. 

To  counteract  such  dangerous  tendency,  and  to  maintain  con- 
fidence in  the  government;  and  to  insure  its  safety  and  character,  it 
is  requisite  that  another  body  of  men,  coming  likewise  from  the 
people,  and  equally  responsible  for  their  conduct,  but  resting  on  a 
more  j^ermanent  basis,  and  constituted  with  stronger  inducements 
to  moderation  in  debate,  and  to  tenacity  of  purpose,  should  be 
placed  as  a  check  on  the  intemperance  of  the  more  popular  depart- 
ment 

Division  of  Senators. 

Senators  are  divided  into  three  classes,  the  rotation  of  which 
classes  was  originally  determined  by  lot  The  seats  of  one  class  are 
vacated  at  the  expiration  of  the  second  year,  and  one  third  of  the 
senate  are  chosen  every  second  year.  This  provision  was  borrowed 
from  a  clause  in  the  state  constitution  of  Virginia,  and  is  admirably 
calculated  both  to  infuse  biennially  into  the  senate  renewed  public 
confidence  and  vigor,  and  to  retain  a  large  proportion  of  experienced 
members,  duly  initiated  in  the  principles  of  national  policy,  and  in 
the  routine  of  legislative  business. 
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DutieB  of  the  Vice  President. 

The  vice  president  of  the  United  States  is  president  of  the  sen- 
ate, but  has  no  vote,  except  the  senators  be  equally  divided  upon  a 
question.  As  presiding  officer,  virtute  officii,  he  may  preserve  order, 
and  may  decide  questions  of  order  without  debate,  subject  to  an 
appeal  to  the  senate. 

Qualifications  of  Senators. 

The  superior  weight  and  delicacy  of  the  trust  confided  to  the  sen- 
ate, is  a  reason  why  senators  are  not  only  chosen  for  six  years,  but 
each  one  must  be  fully  thirty  years  of  age,  and  nine  years  a  citizen 
of  the  United  States,  and  at  the  time  of  his  election,  an  inhabitant 
of  the  state,  for  which  he  is  chosen.  The  same  age  was  the  requisite 
of  a  Soman  senator.  In  England,  no  alien  bom  can  become  a  mem- 
ber of  parliament.  This  disability  was  imposed  by  the  English  act 
of  settlement  under  William  m.,  and  no  bill  of  naturalization  can  be 
received  in  parliament,  without  such  disabling  clause  in  it. 

House  of  Bepresentatives. 

The  house  of  representatives  is  composed  of  members  chosen 
every  second  year  by  the  people  of  the  several  states.  The  time, 
place  and  manner  of  their  election  is  prescribed  by  the  legislature 
of  each  state,  but  congress  may  alter  such  r^ulations. 

Qualifications  of  Bepresentatives. 

A  member  of  the  lower  house  of  congress  must  be  at  least  twenty 
five  years  of  age;  must  have  been  a  citizen  of  the  United  States 
for  seven  years,  and  an  inhabitant  of  the  state  from  which  chosen. 

QucLlifications  of  Electors. 

Voters  for  representatives  must  have  reached  the  age  of  twenty 
one  years,  and  be  free  resident  male  citizens  of  the  state  in  which 
they  vote.  In  some  states,  they  are  required  to  possess  property. 
The  house  of  representatives  represents  the  whole  body  of  the 
American  people.  The  constitution  requires  no  evidence  of  property 
in  the  representative,  nor  any  declaration  of  religious  belief. 

Term  of  Of^ce. 

The  term  should  be  long  enough  to  become  familiar  with  official 
duties,  and  short  enough  to  render  the  representative  dependent 
upon  the  approbation  of  his  constituents.  Frequent  elections  tend 
to  render  the  office  unimportant,  and  the  people  inattentive  to  their 
rights  as  voters,  or  dse  encourage  restlessness,  instability  and  fac- 
tions. On  the  other  hand,  long  intervals  between  elections  are  apt 
to  make  them  produce  too  much  excitement,  competition  and  con- 
flict Our  constitution,  in  establishing  biennial  elections,  selected 
a  wise  medium. 


106^  FEDERAL  JURISPRUDENCE.  £PAET  H 

Apportioiiinexit  of  BepresentativeB. 

The  representatiyes  are  apportioned  among  the  states  according 
to  the  population,  exclusive  of  Indians,  not  taxed.  A  census  of  the 
inhabitants  of  the  United  States  is  made  every  ten  years,  and  the 
representatives  newly  apportioned  under  a  new  ratio,  according  to 
the  relative  increase  of  jwpulation.  The  number  fixed  by  the  con- 
stitution, in  the  first  instance,  was  but  sixty  five  membera  The 
rule  of  apportionment  has  been  attended  with  great  difficulties^  and 
a  resort  has  been  made  to  the  principle  of  approximation,  or  accord- 
ing to  their  numbers,  or  as  near  as  may  be.  This  is  done,  by  allow- 
ing to  every  state  a  member  for  every  fraction  of  its  numbers,  ex- 
ceeding a  moiety  of  the  ratio,  and  rejecting  all  representations  of 
fractions  less  than  a  moiety. 

Number  of  Representatives. 

The  number  of  members  of  the  present  house  of  representatives 
is  quite  large  enough;  and  unless  hereafter  the  ratio  be  enlarged 
from  time  to  time,  as  the  exigency  may  require,  the  house  will 
probably  become,  in  time,  too  unwieldy  a  body  for  convenience  of 
debate  and  joint  consultation.  A  due  acquaintance  with  the  local 
interests  of  every  part  of  the  Union  ought  to  be  carried  into  the 
house,  and  a  sufficient  number  collected  for  information,  discussion 
and  sympathy  with  the  wants  and  wishes  of  the  people.  All  numer- 
ous bodies  of  men,  although  selected  with  care,  are  swayed  by  pas- 
sion and  impatient  of  protracted  deliberation. 

Our  Mode  of  Holding  Elections. 

The  United  States,  in  their  exercise  of  the  right  of  representation, 
hold  a  pre-eminence  over  all  other  governments.  Our  elections  "are 
held  at  stated  seasons.  The  vote  is  generally  by  ballot,  in  small 
districts,  presided  over  by  public  officers,  who  receive  the  votes. 
Even  though  there  be  active  competition  between  candidates  and 
rival  parties,  the  elections  are  conducted  with  tranquility.  The 
privilege  of  voting  is  conferred  upon  all  who  are  sufficiently  com- 
petent 

Ancient  Greece  and  Borne. 

Not  a  tenth  part  of  the  people  of  Athens  were  allowed  to  vote  In 
the  assemblies  of  the  citizens;  and  indeed  nine  tenths  of  the  people 
of  Greece  were  slaves.  In  Sparta,  the  number  of  votes  was  fixed 
at  ten  thousand.  In  Rome  this  privilege  was  for  many  ages  con- 
fined to  the  Pomoeria  of  the  city ;  until  the  social  war  extended  it 
to  all  of  the  inhabitants  of  Italy,  south  of  the  Rubicon  and  the  Ar- 
nus.  As  no  test  of  property  or  character  was  required,  and  as  the 
people  assembled  in  Rome  in  immense  masses,  not  merely  to  vote, 
but  to  enact  laws,  this  great  innovation  produced  anarchy  and  cor- 
ruption. 
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Parliamentary  Bepreaentation. 

The  English  nation,  in  common  with  the  other  feudal  goyemments 
of  Europe,  anciently  enjoyed  the  blessings  of  popular  representa- 
tion, and  the  knights,  citizens  and  burgesses  were  intended  to  rep- 
resent the  farmers,  merchants  and  manufacturers.  Commerce,  how- 
eyer,  in  depopulating  ancient  boroughs,  and  in  establishing  new 
dties,  and  great  manufacturing  establishments,  without  any  direct 
parliamentary  representation,  insensibly  changed  the  structure  of 
the  house  of  commons,  and  rendered  it,  in  theory  at  least,  an  Inade* 
quate  organ  of  the  nation's  wilL  Paley  observed,  many  years  ago, 
that  about  one  half  of  the  members  were  elected  by  the  people, 
and  the  other  half  came  in  by  purchase,  or  by  the  nomination  of 
great  landed  propnetors.  Less  than  seven  thousand  voters  returned 
nearly  one  half  of  the  house  of  commons. 

English  House  of  Commons. 

In  all  periods  of  English  history,  the  house  of  commons  felt 
strongly  the  vigor  of  the  popular  principle.  While  on  the  continent 
of  Europe,  the  degeneracy  of  the  feudal  system,  the  Influence  of  the 
hierarchy,  the  political  maxims  of  the  civil  law,  and  the  force  of 
standing  armies  extinguished  the  bold  freedom  of  the  Gothic  gov- 
ernments, and  abolished  the  representation  of  the  people,  the 
English  house  of  commons  continued  to  be  the  asylum  of  European 
liberty,  and  maintained  its  station  against  the  violence  of  the 
Plantagenet  princes,  the  haughty  Tudors,  and  the  despotism  of  the 
Stuarts.  In  view  of  the  admirable  plan  of  their  judicial  polity,  also 
the  trial  by  jury,  and  the  freedom  of  the  press,  the  English  nation 
enjoys  greater  security  of  person  and  property,  than  ever  was  en- 
joyed in  Athens  or  Bparta,  Carthage  or  Bome,  or  in  any  Italian 
commonwealth  during  the  middle  ages. 

Qualifications  of  Members  of  Congress. 

Each  house  of  congress  is  the  sole  judge  of  the  election,  return 
and  qualifications  of  its  members.  The  same  power  is  vested  in 
the  house  of  commons,  and  in  the  legislatures  of  the  several  states. 
This  power  is  requisite  to  preserve  a  pure  representation,  and  to 
control  the  evils  of  irregular  and  corrupt  elections.  Each  house 
in  these  cases  acts  in  a  judicial  character;  its  decisions  being  regu- 
lated by  known  principles  of  law. 

Powers  and  Duties  of  Members. 

A  majority  of  each  house  constitutes  a  quorum,  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  compel  the  attendance 
of  absent  members.  Each  house  determines  its  own  rules,  pun- 
ishes for  disorder,  and,  with  the  concurrence  of  two  thirds,  may 
expel  a  member.  It  must  keep  a  journal  of  its  proceedings,  pub- 
lishing such  part,  as  does  not  rpnu1r«  secrecv,  and  enter  thereon  the 
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yeas  and  nays  on  any  question,  when  desired  by  one  fifth  of  the 
members  present 

Privileg^es  of  Members. 

The  members  of  both  houses  are  privileged  from  arrest  during 
their  attendance  in  congress,  and  in  going  to  and  returning  from 
the  same,  except  in  cases  of  treason,  felony,  and  breach  of  the  peace. 
Ko  member  can  be  questioned  out  of  the  house  for  any  speech  made 
therein. 

Punishment  for  Contempt. 

There  is  no  power  expressly  given  to  either  house  of  congress  to 
punish  for  contempt,  except  when  committed  by  its  own  members. 
But  the  supreme  court  has  decided,  that  the  house  has  such  power 
implied,  and  that  it  is  essential  to  its  safety  and  dignity,  on  the 
principle  of  seK-preservation.^  Its  power  to  punish  Is  limited  to 
imprisonment,  which  must  terminate  with  the  dissolution  or  ad- 
journment of  congress. 

Mutual  Checks  of  the  Two  Houses. 

The  house  of  representatives  has  the  exclusive  right  of  originat- 
ing all  bills  for  raising  revenue;  and  this  is  the  only  privilege  the 
house  enjoys  in  its  legislative  character,  which  is  not  shared  equally 
by  the  other;  and  even  these  bills  are  amendable  by  the  senate. 
The  two  houses  are  a  check  upon  each  other  in  all  business  per- 
taining to  legislation;  and  one  of  them  cannot  adjourn,  during  the 
session  of  congress,  for  more  than  three  days,  without  the  consent 
of  the  other,  nor  to  any  other  place,  than  where  the  two  houses  have 
been  sitting. 

The  Powers  of  Congress. 

The  powers  of  congress  embrace  all  national  subject&  It  Is  au- 
thorized to  provide  for  the  common  defence  and  general  welfare, 
and  for  that  purpose,  to  lay  and  collect  taxes,  duties,  imposts  and 
excises,  to  borrow  money  on  national  credit,  to  regulate  foreign  and 
internal  commerce,  to  declare  war,  and  define  and  punish  offences 
against  the  law  of  nations,  to  raise  and  maintain  armies  and  a  navy, 
to  organize  and  arm  the  militia,  and  to  give  f  uU  efficacy  to  all  powers 
contained  in  the  constitution.  In  some  cases,  as  in  the  levying  of 
taxes,  etc.,  these  powers  are  concurrent  with  simUar  powers  in  the 
several  states^  but  in  most  cases,  these  powers  are  exclusive,  which 
results  in  harmony,  and  prevents  dangerous  collisions. 

Such  Powers  are  Indispensable. 

The  powers  conferred  on  congress,  and  the  prohibitions  imposed 
upon  the  states,  are  apparently  indispensable,  to  secure  the  ines- 
timable blessings  of  union.  The  articles  of  confederation,  digested 
during  the  American  war,  were  intended  to  give  congress  such 

*  Anderson  v.  Dunn,  6  Wheat  204. 
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powers;  bnt  that  compact  failed  to  furnish  the  means  requisite  to 
carry  the  powers  into  effect  The  powers  thus  conferred  are  not 
disproportionate  to  the  magnitude  of  the  trust  confided  to  the  Union, 
and  which  it  alone  is  competent  to  fulfil 

Bules  in  Each  House. 

The  rules  of  proceeding  are  substantially  the  same  in  both  houses. 
They  are  requisite  for  the  transaction  of  business  with  order  and 
safety.  The  house  of  representatives  chooses  its  own  speaker,  but 
the  vice  president  of  the  United  States  is,  ex  officio,  the  president  of 
the  senate,  and  gives  the  casting  vote.  The  discussions  and  pro- 
ceedings are  public.  This  publicity  is  a  stimulus  to  industry  and 
research,  and  to  the  cultivation  of  eloquence.  The  sitting  with 
closed  doors  by  any  legislative  body  in  this  country  will  not  be  al- 
lowed. 

Passage  of  a  Law. 

The  ordinary  mode  of  passing  laws  is  as  follows:  One  day's 
notice  of  a  motion  for  leave  to  bring  in  a  bill  in  cases  of  a  general 
nature  is  required.  Every  bill  must  have  three  readings  previous 
to  its  being  passed,  each  on  a  different  day;  and  no  bill  can  be  com- 
mitted or  amended,  until  it  has  been  twice  read.  These  checks 
guard  against  surprise  and  imposition.  In  the  house,  bills,  after  be- 
ing twice  read,  are  handed  to  a  committee  of  the  whole  house,  when 
the  speaker  leaves  the  chair,  and  debates  as  an  ordinary  member, 
a  chairman  being  appointed  to  pre^de  in  his  stead. 

Transmission  of  the  Bill. 

When  a  bill  has  passed,  one  house,  it  is  transmitted  to  the  other 
and  goes  through  a  similar  form;  though  in  the  senate,  there  is  less 
formality,  and  bills  are  often  committed  to  a  select  committee, 
chosen  by  ballot  If  a  bill  be  altered  or  amended  after  transmis- 
sion, it  is  then  returned  to  the  house  whence  it  originated,  and  if  the 
two  houses  cannot  agree  they  appoint  committees  to  confer  on  the 
subject  When  a  bill  is  engrossed  and  has  passed  both  houses,  it  is 
sent  to  the  president  of  the  United  States  for  his  approval  If  he 
approves  the  bill,  he  signs  it 

Passage  over  the  President's  Veto. 

If  the  president  does  not  sign  the  bill,  it  is  returned,  with  his 
objections,  to  the  house  in  which  it  originated,  which  enters  such 
objections  at  large  on  its  journals,  and  proceeds  to  reconsider  the 
biU.  If,  after  such  reconsideration,  two  thirds  of  the  house  agree 
to  pass  the  bill,  it  is  sent,  together  with  the  objections,  to  the  other 
house,  by  which  it  is  likewise  reconsidered,  and  if  approved  by  two 
thirds  of  that  house,  it  becomes  a  law.  The  votes  in  all  such  cases 
are  by  yeas  and  nays,  the  names  of  the  parties  voting  being  entered 
on  the  journals. 
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Action  of  the  President. 

If  any  bill  shall  not  be  returned  by  the  president  within  ten  days, 
Sundays  excepted,  after  it  shall  have  been  presented  to  Mm,  the 
same  becomes  a  law,  equally  as  if  he  had  signed  it,  unless  congress 
by  adjournment  in  the  meantime,  prevents  its  return.  Bills  pre- 
sented to  the  president  within  such  period  of  ten  days  before  ad- 
journment give  him  the  power  of  negativing  them,  merely  by  with- 
holding his  signature,  and  retaining  them,  without  obligation  to  as- 
sign any  reason  whatever,  for  he  is  entitled  to  ten  days^  deliberation 
in  each  case. 

His  Qualified  Negative. 

This  qualified  negative  of  the  president  aflFords  additional  security 
against  the  passage  of  improper  laws,  through  prejudice  or  want  of 
due  reflection;  but  it  was  principaDy  intended  to  give  him  a  con- 
stitutional weapon  to  defend  the  executive  department,  as  well  as  the 
just  balance  of  the  constitution  against  the  usurpations  of  the  legis- 
lative power.  To  enact  laws  is  a  transcendent  power;  and  there  is 
danger  of  the  legislative  i)ower  pressing  with  destructive  weight 
upon  all  the  other  parts  of  the  machinery  of  government  As  a 
barrier  for  the  protection  and  security  of  such  other  necessary  pow- 
ers, the  head  of  the  executive  department  should  have  a  negative 
upon  the  passing  of  laws;  and  the  judiciary  power,  resting  on  a  still 
more  permanent  basis,  should  have  the  right  of  determining  uix)n 
the  validity  of  laws  by  the  standard  of  the  constitution. 

Veto  Power  in  Other  Nations. 

A  qualified  negative  answers  the  salutary  purposes  of  an  abso- 
lute one,  for  it  is  not  to  be  presumed  that  two  thirds  of  both  houses 
of  congress,  on  reconsideration,  and  with  the  objections  of  the 
president  before  them,  would  concur  on  any  unconstitutional  meas- 
ure. In  the  English  constitution,  the  crown  has  an  absolute  nega- 
tive, but  it  has  not  been  exercised  since  the  reign  of  William  m. 
Besort  has  been  had  to  more  gentle  means  to  destroy  any  obnoxious 
measure,  in  its  passage  through  parliament  Charles  L  was  com- 
pelled by  the  clamor  of  the  nation,  to  give  his  assent  to  bills,  that 
diminished  his  own  prerogative.  The  peremptory  veto  of  the  Soman 
tribunes,  placed  at  the  door  of  the  senate,  would  not  be  allowable 
in  the  present  times.  The  French  constitution  of  1791,  on  which 
philosophers  and  statesmen  exhausted  their  Ingenuity,  was  pros- 
trated to  the  dust  within  a  year.  It  gave  the  king  a  negative  upon 
the  acts  of  the  legislature,  with  some  feeble  limitations.  The  king 
having  refused  his  assent  to  a  bill,  it  had  to  be  presented  again  to 
him  by  two  additional  and  successive  legislatures  in  the  same  terms 
before  it  coidd  become  a  law  over  his  veto.  The  constitutional  nega- 
tive  given  to  our  president  appears  most  wisely  planned. 
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LECTUBS  Xn. 
POWSB8  OF  CONGBE8S. 

i.  The  United  States,  a  Frefnnred  Creditor. 

Thie  United  States  goyernment  is  entitled  by  law  to  priority  of 
payment  oyer  priyate  creditors  in  cases  of  insolyency,  and  in  the 
distribution  of  the  estates  of  deceased  debtors.  The  supreme  court 
has  decided,  that  the  acts  of  congress,  giving  such  priority,  are 
constitutional^  It  was  a  power  founded  on  the  authority  to  make 
all  laws  necessary  to  carry  into  effect  the  powers  vested  by  the  con- 
stitution in  the  goyernment,  and  congress  could  use  any  means 
conducive  to  the  exercise  of  the  powers  granted.  The  government 
is  to  pay  the  debts  of  the  Union,  and  may  use  the  means  most 
eligible  to  effect  that  object  If  this  claim  of  priority  interferes 
with  the  right  of  the  state  sovereignties,  respecting  the  dignity 
of  debts,  and  defeats  their  measures,  it  is  a  necessary  consequence 
of  the  supremacy  of  the  laws  of  the  Union,  on  all  subjects  to  which 
the  legislative  power  of  congress  extends.  Sureties  on  bonds  given 
the  government,  on  paying  the  amount^  have  the  same  preference. 

Priority,  in  What  Caaes. 

The  principle  is  settled,  that  the  United  States  are  entitled  to 
preference  as  creditors  to  private  citizens,  and  even  to  the  state 
authorities,  in  all  cases  of  the  insolvency  or  bankruptcy  of  their 
debtor.  But  no  lien  is  created  by  the  statutes.  No  bona  fide 
transfer  of  property  in  the  ordinary  course  of  business  is  defeated. 
It  is  only  a  priority  of  payment,  and  the  bona  fide  alienation  of 
property  before  the  right  of  priority  attached,  is  held  to  be  good. 

No  lAen  on  Beal  XSstate. 

It  was  held,  that  such  priority  did  not  partake  of  the  character 
of  a  lien  on  the  property  of  public  debtors.^  The  United  States, 
as  a  mere  creditor,  have  no  lien  on  the  real  estate  of  their  debtor. 
If  the  priority  existed  from  the  time  the  debt  was  contracted,  and 
the  debtor  continued  to  transact  general  business,  the  inconvenience 
would  be  immense.  The  priority  only  applied  to  cases  where  the 
debtor  was  notoriously  insolvent  and  had  made  an  assignment  of 
all  his  property;  or  having  absconded  or  absented  himself,  his 
property  had  been  attached  by  process  of  law. 

Bona  Fide  Conveyance. 

A  bona  fide  conveyance  of  part  of  the  property  of  the  debtor,  not 
for  the  fraudulent  purpose  of  evading  the  law,  but  to  secure  a  fair 
creditor,  is  not  a  case  within  the  act  of  congress  giving  priority. 

« 

^  T7.  &  v.  Fisher,  2  Granch,  358.  '  U.  S.  y.  Hooe^  3  Crancb,  7a 
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Effects  of  a  Bankrapt. 

It  was  held,  that  in  the  distiibntioii  of  a  bankrupt's  effects,  the 
United  States  were  entitled  to  a  preference,  although  the  debt  was 
contracted  by  a  foreigner  in  a  foreign  country,  and  the  United 
States  had  proyed  their  debt  under  a  commission  of  bankruptcy.' 
Though  the  law  of  the  place  of  the  contract  may  be  the  law  of  tiie 
contract,  yet  the  right  of  priority  forms  no  part  of  the  contract 

Test  of  Insolvency. 

The  insolvency,  which  was  to  entitle  the  United  States  to  a  pref- 
erence, means  a  legal  and  known  insolvency,  manifested  by  some 
notorious  act  of  the  debtor,  pursuant  to  law.^  Some  test  must 
exist  to  ascertain  the  latent  preference  given  by  law  to  the  United 
States.  The  lien  of  a  judgment  creditor,  duly  perfected,  will  not 
be  displaced  by  the  mere  priority  of  the  United  States.  A  mere 
state  of  insolvency  or  inability  in  a  debtor  to  pay  all  of  his  debts, 
gives  no  such  right  of  preference,  unless  it  be  accompanied  by  a 
voluntary  assignment  of  all  the  property  for  the  benefit  of  creditors, 
or  by  some  legal  act  of  insolvency. 

Bight  of  Preference  Lost. 

If  before  the  right  of  preference  has  accrued,  the  debtor  has 
made  a  bona  fide  conveyance  of  his  estate  to  a  third  person,  or  has 
mortgaged  the  same  to  secure  a  debt,  or  if  the  property  has  been 
seized  under  an  execution,  the  property  is  divested  from  the  debtor, 
and  cannot  be  made  liable  to  the  United  States. 

Where  the  Preference  Exists. 

The  United  States  have  a  preference  as  creditors,  to  the  extent 
above  declared,  in  four  cases : 

1.  In  the  case  of  the  death  of  the  debtor  without  sufScient  assets. 

2.  Bankruptcy  or  legal  insolvency,  manifested  by  some  act  pur- 
suant to  law. 

3.  Voluntary  assignment  by  the  insolvent  of  all  his  property  to 
pay  his  debts. 

4  In  the  case  of  an  absent,  concealed  or  absconding  debtori  whose 
effects  are  attached  by  process  of  law. 

Property  Sequestered. 

The  priority  was  intended  to  operate  only  where,  by  law,  or  by 
the  act  of  the  debtor,  his  property  was  sequestered  for  the  use  of 
his  creditors.  This  prerogative  right  of  the  United  States  should 
be  strictly  construed  and  precisely  defined,  for  it  is  In  derogation 
of  the  general  rights  of  creditors. 

*  Harrison  v.  Bterry,  6  Orancb,  289.       ^  Prince  v.  BarUett,  8  Cranch,  4SL 
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Boman  and  English  Law. 

The  goTemment  was  a  privileged  creditor  under  the  Boman  law, 
and  entitled  to  priority  in  the  payment  of  debts.  The  cessio 
bonomm  was  made  subject  to  this  priority.  This  is  generally  the 
case  in  all  modem  bankrupt  and  insolvent  laws.  In  England,  the 
king's  claim  is  preferred  to  that  of  a  subject,  provided  the  king's 
process  was  commenced  before  the  subject  had  obtained  judgment. 

liiexi  of  the  Government  for  Duties. 

It  has  been  held,  that  the  government  has  a  lien  on  goods  im- 
ported, for  the  payment  of  duties  accruing  on  them,  and  not  secured 
by  bond,  and  is  entitled  to  the  custody  of  the  goods,  until  such 
duties  are  paid  or  secured.^  An  attachment  of  such  goods,  under 
state  process,  during  such  custody,  is  void.  But  the  government 
has  no  general  lien  on  the  goods  of  the  importer  for  duties  due  by 
him  upon  other  importations. 

S.  National  Banks  Instituted. 

In  1791  the  secretary  of  the  treasury  recommended  the  institu- 
tion of  a  national  bank,  as  of  importance  to  the  prosperous  admin- 
istration of  the  finances,  and  of  utility  in  operations  connected 
with  the  support  of  public  credit.  The  bill  was  opposed  in  con- 
gress, as  not  authorized  by  the  constitution,  and  not  within  the 
enumerated  powers  granted  the  government  That  if  claimed  as 
an  implied  power,  such  position  was  not  tenable,  for  the  power  given 
to  congress  to  pass  laws  necessary  to  execute  the  specified  powers, 
must  be  limited  to  means  requisite  to  the  end,  and  incident  to  the 
nature  of  the  specified  powers. 

Arpiments  in  Favor  of  Such  Banks. 

In  favor  of  the  bill,  it  was  urged,  that  incidental,  as  well  as  ex- 
press powers,  necessarily  belong  to  every  government,  and  that 
when  a  power  was  delegated  to  effect  an  object,  all  the  known 
means  of  effecting  it  passed  as  incidental;  and  that  a  bank  was 
a  known  and  usual  instrument,  by  which  several  of  the  enumerated 
powers  of  government  were  exercised.  After  the  bill'  had  passed 
the  two  houses  of  congress,  it  was  ably  discussed  in  the  executive 
cabinet  The  biU  was  finally  signed  by  President  Washington,  and 
became  a  law. 

Opinion  of  the  Supreme  Ck>art.    Power  of  Congress. 

The  supreme  court  in  1819  admitted,  that  the  government  of  the 
United  States  was  one  of  enumerated  powers,  and  could  only  exert 
the  powers  granted  to  it;  but  though  limited  in  its  powers,  it  was 
supreme  within  its  sphere  of  action.®     It  represented  all  the  people 

'Harris  r.  Diennls,  8 Ptft  29ft.       * McCollodi  v.  Mtoyland,  4  Wheat  SftB. 
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and  acted  for  alL  Nothing  in  the  constitution  excluded  incidental 
or  implied  powers.  The  articles  of  confederation  gave  nothing  to 
the  United  States,  but  what  was  expressly  granted;  but  the  new 
constitution  omitted  the  word  "expressly/'  No  constitution  could 
contain  a  detail  of  all  the  subdivisions  of  its  powers,  an(^'of  all  the 
means  of  carrying  them  into  execution.  Only  the  gr^t  outlines 
should  be  marked,  and  its  important  objects  designated.  Govern- 
ment has  the  choice  of  the  means  appropriate  to  the  execution  of  the 
power. 

Power  of  Creating  Corporations. 

The  power  of  creating  a  corporation  is  merely  a  means  by  which 
other  objects  are  accomplished.  It  is  nothing  but  ordinary  means 
to  attain  some  public  and  useful  end.  Congress  is  authorized  to 
employ  such  necessary  means  for  the  execution  of  its  powers.  If 
the  end  be  legitimate  and  within  the  scope  of  the  constitution,  all 
appropriate  means,  plainly  adapted  to  this  end,  and  not  prohibited, 
are  lawful;  and  a  corporation  was  a  means  not  unusual,  nor  one 
requiring  a  particular  specification. 

Decision  Sustaining  National  Banks. 

A  national  bank  was  a  convenient,  a  useful  and  an  essential  in- 
strument in  the  prosecution  of  the  fiscal  operations  of  the  govern- 
ment. It  was  clearly  an  appropriate  measure,  and  the  court  would 
not  inquire  into  its  necessity.  The  court  decided,  that  the  law  cre- 
ating the  bank  of  the  United  States  was  constitutional,  and  that  the 
branches  of  the  national  bank  were  equally  so.  The  supreme  court 
subsequently  in  some  degree,  reviewed  this  decision,  and  announced, 
that  congress  could  not  create  a  corporation  for  its  own  sake,  or  for 
private  purposes.'^  It  was  for  national  purposes  only  in  its  creation, 
though  undoubtedly  capable  of  transacting  private,  as  well  as  public 
business;  and  while  it  was  the  instrument  by  which  the  fiscal  opera- 
tions of  the  government  were  effected,  it  was  also  trading  with  indi- 
viduals for  its  own  advantage.  It  could  not  effect  its  object,  unless 
endowed  with  the  faculty  of  lending  and  dealing  in  money. 

8.  Taxation  by  Cong^ress. 

The  constitution  declares,  that  all  duties,  imposts  and  excises  shall 
be  uniform  throughout  the  United  States,  and  that  direct  taxes  shall 
be  apportioned  among  the  several  states,  according  to  numbers. 
The  supreme  court  has  decided,®  that  congress  may  levy  and  collect 
taxes  of  every  kind  and  nature  without  restraint  It  has  plenary 
power  over  every  species  of  property,  except  exports.  Two  rules  are 
however  prescribed:  the  rule  of  uniformity  and  the  rule  of  apportion- 
ment.    Three  kinds  of  taxes,  viz.  duties,  imposts  and  excises  were 

'  Osbom  V.  Bank,  9  Wheat  859.  •  Hylton  v.  U.  S.,  3  DalL  ITL 
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to  be  laid  by  the  first  rule;  and  capitation,  and  other  direot  taxes  by 
the  second  rule. 

The  District  of  Columbia. 

A  local  question,  relating  to  taxation  by  congress,  was  presented, 
when  congress  claimed  the  right  to  impose  a  direct  tax  upon  the 
District  of  Columbia.  It  was  declared,  that  the  power  to  tax  ex- 
tended equally  to  all  places,  over  which  the  government  extended.^ 
Though  duties  were  to  be  uniform,  and  taxes  apportioned  according 
to  numbers,  the  power  was  co-extensive  with  the  republic.  The 
inhabitants  of  territories,  though  without  representation  in  con- 
gress, were  subject  to  the  full  operation  of  taxation  in  the  same 
manner  as  were  the  states.  But  the  court  held,  that  congress  was 
not  bound,  though  it  had  the  power,  to  extend  a  direct  tax  to  the 
territories,  as  well  as  to  the  states.  A  direct  tax,  if  laid  at  all, 
must  be  laid  on  every  state  conformably  to  the  census,  and  hence 
congress  could  not  exempt  a  state  from  it;  but  it  might  exempt  the 
territories  and  the  unrepresented  District  of  Columbia.  Here  was 
an  anomalous  case  in  our  government,  in  which  taxation  and  repre- 
sentation were  not  inseparable,  though  the  principle,  that  taxation 
could  not  rightfully  exist  without  representation,  was  a  fundamental 
ground  of  our  revolution.  The  District  of  Columbia  had  voluntarily 
relinquished  the  right  of  representation,  however,  and  adopted  con- 
gress for  its  Intimate  government 

4.  Indian  Lands. 

Congress  has  the  exclusive  right  of  pre-emption  to  all  Indian  lands 
lying  within  the  boundaries  of  the  United  States.*®  The  title  is  in 
tie  United  States,  by  treaty  of  peace  with  Great  Britain,  and  by 
subsequent  cessions  from  France  and  Spain,  and  from  the  individual 
states. 

Occupancy  by  Indian  Tribes. 

The  Indians  have  only  the  right  of  occupancy,  which  may  be  ex- 
tinguished by  the  United  States,  either  by  conquest  or  purchase. 
The  title  of  the  European  nations,  which  passed  to  the  United  States, 
was  founded  on  discovery  and  conquest;  and  by  the  law  of  nations, 
prior  discovery  gave  this  right  to  the  soil,  subject  to  the  possessory 
right  of  the  natives,  which  occupancy  was  all  the  right  the  Euro- 
pean conquerors  and  discoverers  would  concede  to  the  Indians. 
The  principle  is,  that  the  Indians  are  to  be  considered  merely  as 
occupants,  to  be  protected  while  in  peace  in  possession  of  their  lands, 
but  to  be  deemed  incapable  of  transferring  the  absolute  title  to  any 
other  than  the  sovereign  of  the  country. 

*  Loughborough  v.  Blake,  5  Wheat.  317. 

**  Johnson  v.  Mcintosh,  8  Wheat  543;  Fletcher  v.  Peck,  6  Cranch,  142. 
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Brectioxi  of  Tenitories. 

The  constitution  gave  to  congress  the  power  to  disi)Ose  of,  and  to 
make  all  needful  rules  respecting  the  territory,  or  other  property  of 
the  United  States,  and  to  admit  new  states  into  the  Union.  This 
X)ower  was  exercised  by  the  purchase  of  Louisiana  and  Florida. 
Under  it,  congress  has  large  and  magnificent  sections  of  territory 
under  its  control,  over  which  it  has  erected  temporary  govern- 
ments, appointed  officers  to  each  territory,  and  allowed  delegates  in 
congress  to  be  chosen  by  the  inhabitants  every  second  year,  with  a 
right  to  debate,  but  not  to  vote,  in  the  house  of  representatives. 

Cession  of  Lands  by  fhe  States. 

The  unpatented  lands  belonging  to  the  United  States,  within  the 
states  of  Ohio,  Indiana,  Illinois,  Michigan  and  Wisconsin,  arose  from 
cessions  from  the  states  of  Virginia,  Massachusetts,  Connecticut  and 
New  York,  before  the  adoption  of  the  present  constitution  of  the 
United  States.  North  Carolina,  South  Carolina  and  Georgia,  made 
similar  cessions  of  their  unpatented  lands,  which  now  compose  the 
states  of  Tennessee,  Alabama  and  Mississippi.  The  lands  so  ceded, 
were  deemed,  as  constituting  a  common  fund,  for  the  benefit  of  the 
Union;  and  when  the  new  states  were  admitted,  the  proprietary 
right  of  the  United  States  to  those  unimproved  and  unsold  lands  was 
recognized.  They  became  part  of  the  public  domain,  subject  to  the 
Indian  right  and  title  of  occupancy,  in  all  cases,  in  which  the  same 
has  not  been  lawfully  extinguished. 

Title  to  Unappropriated  Lands. 

Yet,  the  title  of  the  United  States  to  unappropriated  lands,  lying 
within  the  limits  of  the  several  states,  has  been  questioned  by  some 
of  them,  as  by  Mississippi,  Illinois  and  Indiana.  But  previous  acts 
of  congress  appear  to  have  definitely  stipulated,  that  lands  thus 
ceded  should  be  disposed  of  for  the  benefit  of  the  United  States;  be 
settled  and  formed  into  distinct  states,  with  suitable  territory,  and 
I>ossessing  the  same  rights  of  sovereignty  as  the  other  states;  and 
that  the  legislators  of  such  new  states  to  be  erected  therein,  should 
never  interfere  with  the  primary  disposal  of  the  soil  by  the  United 
States  in  congress  assembled,  or  with  the  security  of  title  thereto 
to  bona  fide  purchasers. 

6.  Public  Becorda. 

The  constitution  empowered  congress,  by  general  laws,  to  pre- 
scribe the  manner  in  which  the  public  acts,  records  and  judicial  pro- 
ceedings of  every  state  should  be  proved,  and  the  effect  thereof  in 
every  state.  Congress  in  1790  provided  the  mode  of  authentication, 
and  declared  that  they  should  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United  States,  as  such  records  and 
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judicial  proceedingB  had  by  law  or  usage  In  the  oonrti  of  the  itatei 
from  whence  the  records  were  taken. 

Conclusiveness  of  Judgments. 

Under  this  act,  it  was  decided,^  ^  that  if  a  judgment,  duly  authen- 
ticated, had  in  the  state  court  from  whence  it  was  taken,  the  faith 
and  credit  of  the  hi^est  nature,  viz.  record  evidence,  it  must  have 
the  same  faith  and  credit  in  every  other  court  It  is  something 
more,  under  the  constitution,  than  prima  facie  evidence.  A  judg- 
ment is  therefore  conclusive  in  every  other  state;  if  it  be  so  in  the 
state  where  it  was  rendered. 

Pleading^s  in  Suits  upon  Judgments. 

Nil  debet  is  not  a  good  plea  on  a  judgment  in  another  state,  be- 
cause not  a  good  plea  in  such  state.  Nul  tiel  record  is  the  proper 
plea  in  such  a  case,^^  or  any  special  plea,  which  would  avoid  the 
judgment  in  the  state  where  it  was  pronounced. 

Judgments,  where  no  Personal  Service. 

It  would  seem,  however,  that  a  judgment  in  one  state,  founded 
on  an  attachment  in  rem,  would  not  be  conclusive  evidence  of  the 
debt  in  other  states,  if  the  defendant  had  no  personal  notice  of  the 
suit,  so  as  to  have  enabled  him  to  defend  it^^ 

6.  The  KQUtia. 

Congress  may  provide  for  summoning  the  militia  to  execute  the 
laws  of  the  Union,  suppress  insurrections  and  repel  invasions;  and 
for  organizing,  arming  and  disciplining  them,  and  for  governing  such 
of  them  as  may  be  employed  in  the  service  of  the  United  States,  re- 
serving to  the  states  the  appointment  of  the  officers  and  the  train- 
ing of  the  militia.  The  president  of  the  United  States  is  the  com- 
mander of  the  militia,  when  called  into  actual  service.  In  case  of 
invasion  or  imminent  danger  of  it,  he  may  call  such  number  of  the 
militia  as  he  deems  necessary.  Those  called  are  made  subject  to  the 
rules  of  war,  and  a  flue  may  be  imposed  upon  every  delinquent,  to 
be  adjudged  by  a  court  martial,  composed  of  militia  officers  only. 
The  act  of  1814  prescribes  the  manner  of  holding  such  court 

Federal  Authority  over  the  Militia. 

During  the  war  of  1812  the  authority  of  the  president  over  the 
militia  raised  a  vexed  question  between  the  general  government 
and  the  governments  of  some  of  the  states.  Connecticut  assumed 
the  position,  that  the  militia  could  not  be  called  out  upon  the  requi- 
sition of  the  general  government,  except  in  a  case  declared,  and 
founded  upon  the  existence  of  one  of  the  speolfled  exigencies;  and 
that  if  called  out,  that  they  could  not  be  taken  from  under  the  com- 

»  MUls  V.  Duryea,  7  Cranch,  481.      "  Hampton  v.  McGonneU,  S  Wneat  234. 

»  Mayhew  v.  Thatcher,  6  Wheat.  12&. 
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maud  of  the  state  offlcers,  or  be  placed  under  the  command  of  an 
officer  of  the  United  States  army.  Nor  could  the  federal  goyem- 
ment  lawfully  detach  a  i)ortion  of  the  priyates  from  the  body  of 
the  company  to  which  they  belonged. 

Massachusetts  and  Connectieut. 

Similar  difficulties  arose  between  the  general  goyemment  and  the 
state  of  Massachusetts,  as  to  the  power  of  the  former  over  the  mili- 
tia. Both  these  states  refused  to  furnish  detachments  of  militia  for 
the  maritime  frontier.  In  Connecticut,  the  governor  claimed,  that 
he  was  t6  judge,  whether  the  exigency  existed,  authorizing  the  call 
of  the  militia  of  that  state  or  any  portion  of  it,  into  the  service  of 
the  Union.  He  also  claimed  that  the  state  officers  retain  command 
of  the  militia  as  against  any  subordinate  officer  of  the  army.  The 
state  legislature,  by  specific  enactment,  sustained  this  claim.  The 
governor  and  the  judges  of  the  supreme  judicial  court  of  Massa- 
chusetts, when  consulted,  were  of  the  opinion,  that  the  governors 
of  the  several  states  were  the  judges  of  the  exigencies,  requiring  or 
authorizing  the  calling  out  of  the  militia;  that,  in  the  absence  of 
a  prohibition  in  the  constitution  to  the  states  themselves  to  decide 
upon  such  exigency,  the  power  to  do  so  was  reserved  to  them.  A 
different  construction  would  place  the  militia  at  the  will  of  congress, 
and  produce  a  military  consolidation  of  the  states,  with  the  militia 
under  the  control  of  the  president 

Views  of  Massachxisetts'  Judges. 

These  judges  were  of  opinion,  that  the  president  alone,  of  all  the 
United  States  officers  had  authority  to  command  the  state  militia, 
and  he  must  command  them,  as  organized,  under  officers  appointed 
by  the  states.  But  the  judges  did  not  determine,  how  the  militia 
were  to  be  commanded,  in  the  absence  of  the  president,  and  of  a 
union  of  militia  with  federal  troops;  and  whether  they  were  to  act 
under  their  separate  officers  and  in  concert,  as  allied  forces,  or 
whether  the  officer  present  of  highest  rank,  whether  of  federal  troops 
or  militia,  was  to  command  the  whole. 

Authority  of  the  President  as  to  the  Militia. 

The  president  of  the  United  States,  in  his  message  to  congress  in 
1812,  observed,  that  if  his  authority  to  call  into  service  and  command 
the  militia  could  be  thus  frustrated,  we  were  not  one  nation,  for  the 
purpose  most  of  all  requiring  it.  These  questions  remained  unset- 
tled until  1827,  when  the  supreme  court  decided,  that  it  belonged 
exclusively  to  the  president  to  judge  when  the  exigency  arises,  in 
which  he  had  authority,  under  the  constitution,  to  call  forth  the 
militia.^* 

"  Mar: la  v.  Mott,  12  Wheat.  19. 
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Militia  Act  of  1792. 

The  act  of  1792  for  establishing  a  uniform  militia,  prescribed  how 
the  militia  were  to  be  organized,  armed  and  disciplined,  and  provided 
for  drafting,  detaching  and  calling  forth  the  state  quotas,  when  re- 
quested by  the  president.  His  orders  were  to  be  given  to  the  chief 
executive  magistrate  or  to  any  militia  officer  he  might  think  proper. 
Neglect  or  refusal  to  obey  his  orders  was  declared  a  publifs  offence, 
punishable  by  a  court  marltaL 

Court  Martial. 

The  question  arose  whether  a  court  martial,  deriving  its  juris- 
diction under  state  authority,  could  try  and  punish  militia  men, 
drafted,  detached  and  called  forth  by  the  president  into  the  service 
of  the  United  States,  ahd  who  refused  or  neglected  to  obey  the 
call.  The  court  decided,  that  the  militia,  when  called  into  the  serv- 
ice of  the  United  States,  were  not  to  be  considered  as  being  in  that 
service,  or  as  national  militia,  until  they  were  mustered  at  the 
place  of  rendezvous;  and  that,  until  then,  the  state  retained  a 
concurrent  right  to  punish  their  delinquency.^** 

Federal  Jarisdiction  over  the  Militia. 

But  after  the  militia  had  been  called  forth  and  had  entered  into 
federal  service,  their  character  changed  from  state  to  national 
militia,  and  the  authority  of  the  general  government  was  exclusive. 
Actual  service  was  deemed  by  congress,  as  the  criterion  of  national 
militia,  and  the  place  of  rendezvous  was  the. terminus  a  quo  the 
service,  the  pay,  and  subjection  to  the  articles  of  war  were  to  com- 
mence. 

Punishinent  by  Court  Martial. 

If  the  militia  refuse  to  obey  the  call,  they  remain  within  the  mili- 
tary jurisdiction  of  the  state,  and  may  be  punished  by  a  state  court 
martial  to  the  extent,  and  in  the  manner  prescribed  by  congress. 
The  act  of  Pennsylvania  of  1814  provided  for  punishing,  by  a  state 
court  martial,  delinquent  militia  men,  with  the  penalties  prescribed  ' 
by  the  act  of  congress,  which  act  was  held  not  to  be  repugnant  to 
the  constitution  and  laws  of  the  country.  It  was  the  lawful  exercise 
of  concurrent  power,  and  could  be  concurrently  exercised  by  the 
national  and  state  courts  martial,  as  it  was  authorized  by  the  laws 
of  the  state,  and  not  prohibited  by  those  of  the  United  States.*^ 

7.  Public  Appropriations  for  Internal  Improvements. 

The  authority  of  congress  to  appropriate  public  moneys  for  inter- 
nal improvements  has  been  much  discussed.  It  has  been  contended, 
that  under  the  power  to  establish  i)ost  offices  and  i)ost  roads,  and  to 

*•  Houston  V.  Moore,  6  Wheat  1.  "  Moore  v.  Houston,  3  Serg.  &  R  169. 
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raise  moneys  to  provide  for  the  general  welfare,  and  as  incident 
thereto,  congress  has  the  power  to  set  apart  funds  for  internal  im- 
provements in  the  states,  by  their  assent,  by  means  of  roads  and 
canals.  It  has  been  the  practice  to  allow  to  the  new  states. a  certain 
proportion  of  the  proceeds  arising  from  the  sale  of  public  lands  to  be 
laid  out  in  constructing  roads  and  canals.  Ck>ngre8s  has  claimed 
such  power  to  open,  construct  and  improve  both  post  and  military 
roads,  and  to  cut  canals  through  the  several  states  with  their  as- 
sent, for  promoting  internal  commerce^  and  for  the  transportation 
of.  military  stores  in  time  of  war;  the  Jurisdictional  right  over  the 
soil  being  left  to  the  respective  states.  President  Jefferson,  and 
also  President  Madison,  denied  such  power  in  congress,  but  Presi- 
dent John  Quincy  Adams  tn  his  inaugural  address  in  1825  favored 
the  constitutional  right,  and  also  the  policy  of  aiding  these  internal 
improvements. 
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LECTURE  Xia 
THE  PRESIDENT. 

1.  TTxiity  of  the  Executive  Power. 

The  executive  power  of  the  constitution,  is  Tested  in  a  president, 
who  should  act  with  precision  and  fidelity. 

The  Making  of  Laws. 

Consultation  is  necessary  in  the  making  of  laws.  The  defect 
or  grievance  intended  to  be  removed  must  be  distinctly  perceived, 
and  the  operation  of  the  remedy  profoundly  considered.  A  com- 
prehensive knowledge  of  the  great  interests  of  the  nation,  in  all 
their  complicated  relations,  seems  required  in  sound  legislation, 
and  shows  the  necessity  of  a  representation  of  the  people  in  the 
legislature. 

The  Ezecutioxi  of  Laws. 

When  laws  are  duly  made  and  promulgated  they  should  be 
executed.  No  discretion  is  left  to  the  executive  oflScer.  It  is  not 
for  him  to  decide  upon  the  wisdom  or  expediency  of  the  law.  The 
law,  having  been  declared,  ought  to  receive  prompt  obedience. 

QxutlitieB  of  a  Good  Executive. 

Promptitude,  decision  and  force  are  reqqisites,  and  these  are 
most  likely  to  exist,  when  the  executive  authority  is  limited  to  a 
single  person,  moved  by  a  single  wilL  Division,  indecision  and 
delay  are  unfavorable  to  a  steady  and  vigorous  administration  of 
the  law,  which  is  necessary  to  secure  tranquility  at  home,  and 
command  the  confidence  of  foreign  nations.  Every  government, 
constituted  on  different  principles,  and  which  has  adopted  a  com- 
I>ound  executive,  has  suffered  the  evils  of  it,  and  the  public  inter- 
ests have  been  sacrificed  or  have  languished  under  an  imbecile  or 
irregular  administration. 

Executive  Councils. 

In  those  states,  where  the  project  of  executive  councils  has  been 
tried,  the  weakness  of  which  has  been  strikingly  displayed,  it  was 
soon  abandoned,  and  a  single  executive  magistrate  created. 

Advantages  of  Executive  TTnity. 

Unity  Increases  both  the  efficacy  and  the  responsibility  of  the 
executive  power.  Every  act  can  be  traced  to  the  proper  agent 
There  can  be  no  concealment  of  the  motives  of  public  measures, 
when  there  are  no  associates  with  whom  to  divide  the  responsi- 
bility. There  wiU  be  much  less  temptation  to  depart  from  duty, 
and  much  greater  solicitude  for  reputation  when  there  are  no 
partners  to  share  the  odium.    The  eyes  of  the  people  are  constantly 
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directed  to  one  conspicuous  object.  *1f  the  execution  of  the  laws,'^ 
says  De  Solme,  ''be  entrusted  to  a  number  of  hands,  the  true  cause 
of  public  evils  is  hidden/' 

2.  His  Qualifications. 

The  president  must  be  a  natural  bom  citizen,  or  have  been  a 
citizen  at  the  date  of  the  adoption  of  the  constitution.  He  must 
have  attained  the  age  of  thirty-five  years,  and  have  been  fourteen 
years  a  resident  within  the  United  States.  Hence  ambitious  for- 
eigners cannot  intrigue  for  the  office,  and  the  qualification  of  birth 
checks  inducements  from  abroad  to  corruption,  negotiation  and 
wars,  which  have  frequently  and  fatally  harassed  the  elective  mon- 
archies of  Germany  and  Poland,  as  well  as  the  pontificate  at  Bome. 
The  age  of  the  president  suffices  to  form  his  character,  and  his 
previous  domestic  residence  has  afforded  his  fellow  citizens  a  correct 
knowledge  of  his  principles  and  capacity. 

3.  The  Mode  of  His  Appointment. 

This  question  presented  a  most  difficult  question  in  the  delibera- 
tions of  the  assembly,  which  framed  the  constitution,  and  if  ever' 
the  tranquility  of  this  nation  is  to  be  disturbed  and  its  liberties 
endangered  by  a  struggle  for  power,  it  will  be  upon  the  choice  of  a 
president.  This  question  will  eventually  test  the  goodness  and 
strength  of  the  constitution,  and  if  we  shall  be  able  for  half  a 
century  hereafter,  to  continue  to  elect  our  chief  magistrate  with 
discretion,  moderation  and  integrity,  we  shall  stamp  the  highest 
value  on  our  national  character  and  recommend  our  republican 
institutions  to  the  esteem  of  mankind. 

Election  in  European  Countries. 

The  experience  of  ancient  and  modem  Europe  has  been  unfavor- 
able to  a  fair  and  peaceful  election  of  the  executive  head  of  a  great 
nation.  Foreign  intrigue  and  domestic  turbulence  from  violence 
or  corruption  have  affected  such  elections,  and  mankind  has  gen- 
erally taken  refuge  from  the  evils  of  popular  elections  in  hereditary 
executives,  as  being  the  lesser  evil  of  the  two.  Such  a  change 
occurred  in  Prance  in  1804,  when  the  legislative  body  changed 
their  elective  into  a  hereditary  monarchy.  On  the  first  partition 
of  Poland  in  1773,  when  the  partitioning  powers  confirmed  all  the 
defects  of  the  wretched  government,  they  sagaciously  demanded 
of  the  Polish  diet,  that  the  crown  should  continue  elective. 

Elective  Monarchies. 

Mr.  Paley  condenms  all  elective  monarchies,  and  thinks  nothing 
is  gained  by  a  popular  choice,  with  the  dissensions,  tumults  and  the 
attendant  interruptions  of  regular  industry.  The  question  with 
us  is  not  the  policy  of  preferring  hereditary  to  elective  monarchies, 
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as  in  Europe,  where  different  ranks  of  society  are  established,  and 
large  property  accumulated  by  single  individuals,  and  where  igno- 
rance and  poverty  are  prevalent,  and  standing  armies  are  necessary 
to  preserve  the  stability  of  the  government.  The  state  of  society 
and  of  property  in  this  country,  and  our  moral  and  political  habits 
have  enabled  us  to  adopt  and  maintain  the  republican  principle 
with  success. 

Election  of  a  President. 

The  election  of  a  chief  executive  magistrate  for  a  whole  nation, 
affects  so  many  interests,  excites  popular  passions,  and  holds  out 
such  powerful  incentives  to  ambition,  that  it  becomes  a  strong  trial 
to  public  virtue,  and  even  hazardous  to  public  tranquUily. 

Choice  of  Electors. 

The  constitution  has  not  deemed  it  prudent  to  refer  the  election 
of  a  president  directly  to  the  people;  but  it  has  confided  the  power 
to  a  small  body  of  electors,  appointed  in  each  state,  under  the  di- 
rection of  the  legislature.  To  guard  against  intrigue  and  corruption, 
congress  determines  the  time  of  choosing  the  electors,  and  the  day 
on  which  they  shall  vote.  The  day  of  election  shall  be  the  same 
in  every  state,  and  the  electors  in  each  state  shall  be  appointed  with- 
in thirty  four  days  of  election. 

Qualifications  and  Acts  of  Electors. 

The  number  of  electors  in  each  state  shall  be  equal  to  the  whole 
number  of  senators  and  representatives,  which  the  state  is  entitled 
to  send  to  congress.  No  member  of  congress,  nor  any  person  hold- 
ing an  office  of  trust  or  profit  under  the  United  States,  shall  be  an 
elector.  These  electors  meet  in  their  respective  states  at  a  place 
appointed  by  the  legislature  thereof  in  every  fourth  year  succeeding 
the  last  election,  and  vote  by  ballot  for  president  and  vice  president, 
one  of  whom  at  least  shall  not  be  an  inhabitant  of  the  same  state 
with  the  electors.  They  sign,  certify  and  transmit  the  number  of 
votes  for  each  to  Washington,  directed  to  the  president  of  the  senate, 
who  on  the  succeeding  second  Wednesday  in  February,  in  the  pres- 
ence of  both  houses  of  congress,  opens  all  the  certificates,  and  the 
votes  are  then  to  be  counted. 

Counting  the  Electoral  Vote. 

The  constitution  does  not  expressly  declare,  by  whom  the  votes  are 
to  be  counted  and  the  result  declared,  but  presumably,  in  the  ab- 
sence of  legislative  provision  on  the  subject,  the  president  of  the 
senate  counts  the  votes  and  determines  the  result,  and  the  two 
houses  are  present  only  as  spectators  to  witness  the  fairness  and 
accuracy  of  the  count,  and  to  act  only  in  the  event  of  no  choice  being 
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made  by  the  electors.  In  such  latter  case,  the  house  of  repre- 
sentatives is  to  choose  immediately,  although  their  act  is  valid,  if 
done  before  the  fourth  of  March  .following.  In  the  elections  of 
1801  and  1824,  as  no  choice  was  ^ade,  the  house  of  representatives 
retired  and  voted.  The  senate  was  present;  its  members  bdng 
mere  spectators. 

Election  of  President  by  the  House  of  Representatives. 

The  person  having  the  greatest  number  of  votes  of  the  electors  for 
president  is  president,  if  he  have  a  majority  of  the  whole  number 
of  electors;  otherwise  then  from  the  three  persons  having  the  high- 
est number  on  the  list,  the  house  of  representatives  shall  immedi- 
ately choose  by  ballot  the  president  In  thus  choosing  the  president, 
the  votes  shall  be  taken  by  states,  the  representation  from  each 
state  having  one  vote.  A  quorum  for  this  purpose  shall  consist  of 
a  member  or  members  from  two  thirds  of  the  states,  and  a  majority 
of  all  the  states  shall  be  necessary  to  a  choice.  If  the  house  does 
not  act  before  the  fourth  day  of  March  following,  then  the  vice 
president  shall  act  as  president 

Election  of  Vice  President  by  the  Senate. 

The  person  having  the  greatest  number  of  votes  as  vice  president, 
is  vice  president,  if  he  have  a  majority  of  the  whole  number  of  elec- 
tors; otherwise  then  from  those  having  the  two  highest  numbers,  on 
the  list,  the  senate  shall  choose  the  vice  president  A  quorum  for  this 
purpose  shall  consist  of  two  thirds  of  the  whole  number  of  senators, 
and  a  majority  of  the  whole  number  is  essential  for  an  election.  No 
person  ineligible  to  the  position  of  president  shall  be  eligible  to  that 
of  vice  president  The  time  and  place  for  the  senate  to  make  such 
choice  are  not  speciflcally  prescribed  by  the  constitution,  but  pre- 
sumably it  must  be  done  before  the  fourth  of  March  ensuing. 

Duration  of  Offtce  of  President. 

The  president  and  vice  president  are  chosen  for  four  years,  their 
terms  to  commence  on  the  fourth  day  of  March  next  succeeding 
their  election. 

Vacancy  in  these  Offices. 

In  case  of  the  removal  of  the  president  from  office,  or  of  his  death, 
resignation  or  Inability  to  discharge  his  official  duties,  the  same  de- 
volve upon  the  vice  president,  who  retains  such  office  during  the 
remainder  of  the  entire  term  for  which  the  president  was  elected, 
unless  the  latter  re-assume  the  office.  In  case  of  a  vacancy  in  both 
offices,  the  president  of  the  senate,  pro  tempore,  and  if  none,  then 
the  speaker  of  the  house  of  representatives  for  the  time  being 
shall  act  as  president,  until  the  vacancy  be  supplied;  at  an  electioB 


LBOT.  13]  TH£  PRE8IDSNT.  125 

to  be  hdd  on  tlie  first  Wedneisday  of  the  ensuing  December.*  A 
refusal  to  accept  either  of  these  offices,  or  a  resignation  therefrom, 
shall  be  filed  in  writing  with  the  secretary  of  state. 

Advantages  of  the  System. 

Had  the  choice  of  president  been  referred  directly  to  the  people 
at  large,  as  one  community,  it  would  probably  have  produced  too 
violent  a  contest  If  we  had  referred  the  choice  of  the  president  to 
congress,  this  would  have  rendered  him  too  dependent  upon  the 
immediate  authors  of  his  elevation,  and  subjected  him  to  tempta- 
tion to  indulge  in  intrigue  or  to  form  a  dangorous  coalition  with  the 
legislative  body,  in  order  to  secure  a  continuance  in  office.  All 
elections  by  the  representative  body  are  peculiarly  liable  to  produce 
combinations  for  sinister  purposes. 

Choice  of  Electors  by  the  People. 

The  constitution  has  avoided  these  objections,  by  confiding  the 
power  of  election  to  a  small  number  of  selected  individuals  in  ea<^h 
state,  chosen  for  that  purpose  alone.  These  electors  assemble  in  sep- 
arate bodies,  and  are  practically  free  from  all  inducements  to  dis- 
order, bias,  or  corruption.  The  election  of  1801  threatened  the  tran- 
quility of  the  Union,  and  led  to  an  amendment  of  the  constitu- 
tion* The  constitution  says,  that  each  state  is  to  appoint  electors 
in  such  manner  as  the  legislature  may  direct;  and  in  some  of  the 
states,  the  electors  have  been  chosen  by  the  legislature  itself,  in  the 
mode  prescribed  by  law. 

4.  Duratioxi  of  Office. 

The  president  is  elected  for  the  term  of  four  years.  This  is  per- 
haps long  enough  to  make  him  feel  independent  in  the  discharge 
of  his  trust,  and  to  give  stability  to  his  system  of  administration.  It 
is  certainly  brief  enough  to  place  him  under  a  due  sense  of  depend- 
ence on  public  approbation.  He  is  re-eligible  for  successive  terms, 
but  in  practice  he  has  never  consented  to  be  a  candidate  for  a  third 
election,  and  this  usage  has  established,  by  the  force  of  public  opinion, 
a  salutary  limitation  to  his  capacity  of  continuance  in  office. 

6.  Salary  of  fhe  Frealdexit. 

The  constitution  declares,  that,  at  stated  times,  he  shall  receive 
for  his  services  a  compensation,  which  shall  not  be  increased  or 
diminished  during  the  period,  for  which  he  shall  have  been  elected. 
He  shall  not,  within  that  time,  receive  any  other  emolument  from 

*  By  act  of  Jajmary  19»  1886,  in  such  caMe,  the  office  of  president  shaU  be 
exercised  until  the  vacancy  be  filled  in  the  following  ord^  of  preference^  by 
the  secretary  of  state*  the  secretary  of  the  treasury,  the  secretary  of  war, 
the  attorney  general,  the  postmaster  general,  the  secretary  of  the  navy,  the 
secretary  of  the  interior.    [Lacy. 
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the  TTnited  States  nor  from  any  of  them.  This  proTision  preserves 
the  due  independence  and  energy  of  the  ezecutire  department.  The 
different  departments  of  government  cannot  be  kept  distinct,  while 
the  legislature  jKMssesses  a  discretionary  control  over  the  salaries  of 
the  executive  and  judicial  officers.  A  control  over  a  man's  living  is^ 
in  most  cases,  a  control  over  his  actions. 

Virgi2iia  and  Massachusetts. 

The  constitution  of  Virginia,  while  asserting  as  an  axiom  of  gov- 
ernment, that  the  three  great  and  primary  departments  should  be 
kept  separate,  yet  failed  to  carry  it  into  practice,  inasmuch  as  it 
made  the  governor  dependent  on  the  legislature  for  his  annual  ex- 
istence and  support  The  result  of  this  was  harshly  criticized  by 
Mr.  Jefferson.  The  constitution  of  Massachusetts  displayed  more 
wisdom,  in  setting  the  example  of  assigning  a  fixed  and  permanent 
salary  to  the  governor.  The  state  constitutions,  which  have  been 
made  or  amended  since  the  establishment  of  the  federal  constitu- 
tion, have  generally  followed  its  example  in  this  and  many  other  in- 
stances. 

6.  Powers  Accorded  the  President. 

He  is  commander  in  chief  of  the  army  and  navy  of  the  United 
States,  and  of  the  militia  of  the  several  states,  when  called  into  the 
service  of  the  Union.  The  application  of  the  public  force  to  execute 
the  law,  maintain  peace  and  resist  foreign  invasion  are  obviously 
powers  of  an  executive  nature,  and  should  be  exclusively  appropriat- 
ed to  it 

Chimerical  Views  of  Philosophers. 

The  views  of  Hume  and  Milton  were  chimerical  and  absurd,  In 
advocating  the  entrusting  of  all  the  executive  as  well  as  the  legis- 
lative powers  of  an  ideal  commonwealth  to  a  council  of  senators. 
Locke,  in  his  unwise  plan  of  legislation  for  Carolina,  advised,  that 
the  whole  authority  be  given  to  a  small  oligarchical  assembly.  Presi- 
dent Adams  asserted,  that  a  philosopher  may  be  a  perfect  master  of 
metaphysics;  may  enter  into  the  inmost  recesses  of  the  human 
mind,  and  make  the  noblest  discoveries;  may  defend  the  principles 
of  liberty,  and  the  rights  of  mankind  with  ability  and  success,  and 
yet,  when  called  upon  to  produce  a  plan  of  legislation,  he  may 
astonish  the  world  with  a  single  absurdity. 

The  Pardoning  Power. 

The  president  has  the  power  to  grant  reprieves  and  pardons  for 
offences  against  the  United  States,  except  in  cases  of  impeachment. 
The  Marquis  Beccaria  contended,  that  the  power  of  pardon  does 
not  exist  under  a  perfect  administration  of  law,  and  is  a  tacit 
acknowledgment  of  the  infirmity  of  the  course  of  justice.     If  it  were 


liECT.  13]  THE  PRESIDENT.  127 

possible  to  maintain  in  every  instance  a  just  proportion  between 
the  crime  and  penalty,  and  were  the  rules  of  testimony  and  the  mode 
of  trial  so  perfect  as  to  preclude  all  possibility  of  mistake  or  in- 
justice, a  plausible  theory  might  be  admitted.  But  even  in  that 
case,  i)olicy  would  sometimes  require  a  remission  of  a  punishment 
still  due,  for  a  crime  accurately  ascertained. 

Besults  of  Clemency. 

The  very  notion  of  mercy  implies  the  accuracy  of  the  claims  of 
justice.  An  inexorable  government  will  carry  justice  in  some  in- 
stances to  the  height  of  injury.  The  clemency  of  Itfassachusetts 
after  a  wanton  rebellion  in  1786,  in  not  inflicting  capital  punish- 
ment, contributed  to  the  firmer  establishment  of  its  government 
This  power  of  pardon  appears  to  be  more  essential,  from  the  fact, 
that  men  will  sometimes  fall  a  prey  to  the  vindictiveness  of  accusers, 
the  inaccuracy  of  testimony,  and  the  fallibility  of  jurors. 

Views  of  English  Lawyers. 

Though  this  power  is  clearly  supported  on  principles  of  policy,  if 
not  of  justice,  some  of  the  best  English  lawyers  have  strangely  co^- 
cluded,  that  it  cannot  exist  in  a  republic,  because  nothing  higher 
is  acknowledged,  than  the  magistrate.  It  may  on  the  contrary  be 
asserted,  that  this  pardoning  power  may  exist  with  greater  safety 
in  free  states,  than  in  other  forms  of  government,  because  abuses 
of  the  discretion  unavoidably  granted  the  magistrate  in  granting 
pardons,  are  much  better  guarded  against  by  the  sense  of  responsi- 
bility under  which  he  acts. 

Unlimited  Power  to  Pardon. 

The  power  of  pardon  vested  in  the  president  is  without  limit,  ex- 
cept in  the  case  of  impeachments.  He  is  checked  in  that  case  from 
screening  public  officers  with  whom  he  might  have  formed  a  corrupt 
coalition,  or  who  might  be  his  favorites  or  dependents. 

His  Power  to  Make  Treaties. 

The  president,  with  the  concurrence  of  two  thirds  of  the  senators 
present  at  any  session  of  the  senate,  may  make  treaties.  Writers 
on  government  differ  as  to  the  nature  of  this  power,  and  whether  it 
be  of  legislative  or  executive  cognizance.  As,  by  means  of  treaties, 
new  relations  are  formed  and  obligations  contracted,  it  is  apparently 
more  consonant  to  the  principles  of  republican  government  to  con- 
sider the  right  of  concluding  specific  terms  of  peace  as  of  legislative 
jurisdiction.  This  has  generally  been  the  case  in  free  governments. 
Public  assemblies  of  the  nation  determined  questions  of  peace  and 
war  at  Athens,  and  Rome,  and  in  all  the  Gothic  governments  of 
Europe,  when  they  first  arose  out  of  the  rude  institutions  of  the 
ancient  Germans. 
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Beasons  for  Executive  Action. 

On  the  other  hand,  the  preliminary  negotiations  required,  the 
secrecy  and  despatch  necessary  to  take  advantage  of  the  sudden  turn 
of  public  affairs,  apparently  render  it  expedient  to  place  this  jwwer 
in  the  hands  of  the  executive  department  With  us,  the  power  is 
placed  with  the  president,  under  the  advice  and  control  of  the 
senate,  who  act  for  this  purpose  as  an  executive  counciL  The  presi- 
dent is  the  constitutional  organ  of  communication  with  foreign  pow- 
ers, and  the  agent  in  the  conclusion  of  treaties,  but  the  consent  of 
two  thirds  of  the  senators  present  is  requisite. 

Action  of  Holland. 

The  history  of  Holland  shows  the  folly  of  placing  too  great  a  limi- 
tation on  the  treaty  making  powers.  By  its  charter,  peace  could 
not  be  made  without  the  unanimous  consent  of  the  provinces;  and 
yet  the  important  treaty  of  Munster,  in  1648,  was  made  when  Zea- 
land was  opposed  to  it,  and  the  peace  of  1661|  when  Utrecht  was 
also  averse. 

Concurrence  of  the  Senate. 

The  power  of  making  treaties  is  thus  dependent  upon  the  action 
of  the  United  States  senate.  This  body  is  readily  assembled,  is 
governed  by  systematic  views,  and  can  act  with  promptitude  and 
firmness. 


Effect  of  a  Treaty  upon  Congress. 
A  treaty,  constitutionally  made,  is  as  much  obligatory  upon  con- 
gress, as  upon  any  other  branch  of  the  government,  or  upon  the 
people  at  large,  so  long  as  it  continues  in  force.  The  house  of  rep- 
resentatives is  not  above  the  law,  nor  has  it  any  dispensing  power. 
It  has  a  right  to  make  and  repeal  laws,  provided  the  president  and 
the  senate  concur.  But  without  such  concurrence  of  the  house,  a 
law  in  the  shape  of  a  treaty  is  as  binding  upon  that  body,  as  if 
it  were  an  article  of  the  constitution,  or  of  a  contract  made  by  au- 
thority of  law. 

His  Appointment  of  Officials. 

The  president  shall  nominate,  and,  with  the  advice  of  the  senate, 
appoint  ambassadors  or  public  ministers  and  consuls,  the  judges  of 
the  supreme  court,  and  all  other  officers,  whose  appointments  are 
not  otherwise  provided  for  in  the  constitution,  but  congress  may 
vest  the  appointment  of  inferior  officers  in  the  president  alone, 
in  the  courts  of  law,  or  in  the  heads  of  departments.  The  associa- 
tion of  the  senate  with  the  president  in  the  exercise  of  this  power, 
is  an  exception  to  the  general  delegation  of  executive  authority; 
and  If  he  were  not  expressly  invested  with  the  exclusive  right  of 
nomination,  the  organization  of  the  executive  department  would  be 
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very  unskilful,  and  the  gOTemment  degenerate  into  a  i^ystem  of 
cabal,  f ayoritism  and  intrigue. 

Bestraint  to  the  Nominating  Power. 

But  the  power  of  nomination  is,  for  all  purposes  of  restraint, 
equivalent  to  the  i)Ower  of  appointment.  It  imposes  upon  the  pres- 
ident the  same  sense  of  responsibility  and  the  same  necessity  of 
meeting  the  public  approbation  or  censure.  This  forms  the  security, 
that  men  in  public  stations  will  dismiss  interested  considerations, 
and  will  act  for  the  public  welfare. 

Advice  and  Consent  of  the  Senate. 

The  advice  and  consent  of  the  senate  requisite  to  render  the  nomi- 
nation effectual,  cannot  be  attended  with  mischievous  effects.  Hav- 
ing no  agency  in  the  nomination,  the  spirit  of  personal  intrigue  and 
personal  attachment  is  almost  extinguished.  On  the  other  hand,  the 
advice  of  so  respectable  a  body  of  men  will  prove  a  check  to  the 
president's  misinformation  or  error. 

Duties  of  the  President. 

He  shall  inform  congress  of  the  state  of  the  Union,  and  recommend 
measures  he  deems  expedient.  He  shall  convene  both  houses  of 
congress  or  either  of  them  on  extraordinary  occasions,  and  he  may 
adjourn  them  in  case  of  disagreement.  He  is  to  fill  all  vacancies 
that  may  occur  during  the  recess  of  the  senate,  by  granting  commis- 
sions, which  shall  expire  at  the  end  of  their  next  session.  He  is 
to  receive  ambassadors,  also  to  commission  all  officers  of  the  United 
States,  and  to  enforce  the  execution  of  the  laws.  The  power  of  re- 
ceiving foreign  ministers  includes  in  it  the  power  to  dismiss  them. 

Impeachment  of  the  President. 

The  constitution  renders  the  president  amenable  by  law  for  mal- 
administration. The  inviolability  of  an  officer  of  government  is 
incompatible  with  the  republican  theory,  as  well  as  with  the  prin- 
ciples of  retributive  justice.  The  president,  vice  president  and  all 
civil  officers  of  the  United  States  may  be  impeached  by  the  house 
of  representatives  for  treason,  bribery,  and  other  high  crimes  and 
misdemeanors,  and  upon  conviction  by  the  senate,  removed  from 
office.  A  violation  of  the  constitution  or  the  law  of  the  land  by  the 
president  in  the  unlawful  exercise  of  his  authority,  may  be  punished 
by  the  lower  house  of  congress  by  his  impeachment. 

The  Presidential  Office. 

The  office  of  president  has  been  constituted  with  a  due  proportion 
of  energy  and  responsibility.  The  former  is  necessary,  to  m^lntiiiyi 
a  firm  administration  of  the  law;  the  second,  equally  so,  to  preserve 
inviolate  the  liberties  of  the  people.  The  authors  of  the  constitution 
organized  the  executive  department  with  consununate  skUL 
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LECTURE  XIV. 
THE  JUDICIABY  DEPABTMENT. 

Judicial  Power. 

As  the  judiciary  power  is  entrusted  with  the  administration  of 
justice,  it  affects  most  largely  the  concerns  of  social  life.  Personal 
security  and  private  property  rest  entirdy  upon  the  wisdom,  the 
stability  and  the  integrity  of  the  courts  of  justice.  We  shall  con- 
sider: 

(1)  The  judges,  in  relation  to  their  appointment,  the  tenure  of 
their  office,  and  their  support  and  responsibility. 

(2)  The  structure,  powers^  and  officers  of  the  several  courts. 

EstabUshxnent  of  Courts. 

The  constitution  declares,  that  the  judicial  power  of  the  United 
Btates  shall  be  vested  in  one  supreme  court,  and  in  such  inferior 
courts,  as  the  congress  may  from  time  to  time  ordain  and  establish. 
It  is  therefore  mandatory  upon  the  legislature  to  establish  courts 
of  justice  commensurate  with  the  judicial  power  of  the  Union.  Con- 
gress is  bound  to  vest  the  whole  judicial  power  in  an  original  or 
appeUate  form  in  the  courts  mentioned  and  contemplated  in  the 
constitution,  and  to  provide  courts,  inferior  to  the  supreme  court 
The  judicial  power  of  the  United  States,  is,  in  point  of  origin  and 
title,  equal  with  the  other  powers  of  the  government,  and  is  exclu- 
sively vested  in  the  courts. 

Appointment  of  Judges. 

The  president  is  to  nominate,  and  with  the  advice  and  consent 
of  the  senate  to  appoint  ^'judges  of  the  supreme  court,  and  all  other 
officers^  whose  appointments  are  not  therein  otherwise  provided 
for,  and  which  shall  be  established  by  law.  But  congress  may  by 
law  vest  the  appointment  of  such  inferior  officers,  as  they  think 
proper  in  the  president  alone,  in  the  courts  of  law,  or  in  the  heads 
of  departments."  These  judges  are  not  inferior  officers,  whose  ap- 
pointments may  be  withdrawn  by  law  from  the  president  and  senate, 
and  placed  in  other  hands. 

Mode  of  Appointment  Approved. 

This  mode  of  appointment  is  peculiarly  proper  in  respect  to  the 
judiciaiy  department.  The  investigation  and  punishment  of  every 
species  of  fraud  and  violence,  and  the  exercise  of  the  power  of  com- 
pelling every  man  to  the  punctual  performance  of  his  contracts, 
are  grave,  and  not  most  i>opular  duties.  The  fittest  men  have 
probably  too  much  reservedness  of  manners,  and  severity  of  morals, 
to  secure  an  election  resting  on  universal  suffrage.  Nor  can  the 
mode  of  appointment  by  a  large  deliberate  assembly  be  unqualifiedly 
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approved,  as  there  exists  too  much  temptation  for  intrigue,  party 
prejudice  and  local  interests,  to  permit  such  body  of  men  to  act  for 
the  general  welfare. 

The  SomaA  Praetor. 

In  ancient  Eome,  the  praetor  was  chosen  annually  by  the  people, 
but  it  was  in  the  comitia,  and  the  choice  was  confined  to  patricians. 
Subsequently,  in  the  fourth  century  of  the  city,  the  office  was  ren- 
dered accessible  to  the  plebeians;  and  when  they  became  licentious, 
the  office  was  rendered  corrupt.  The  popular  elections  did  well, 
so  long  as  the  people  were  free,  magnanimous  and  virtuous.  But 
all  plans  of  government,  which  suppose  the  people  will  always  act 
with  wisdom  and  integrity  are  plainly  Utopian.  Government  must 
be  framed  for  man  as  he  is,  and  not  for  man  as  he  would  be  if  he 
were  free  from  vice. 

Sweden. 

In  Sweden,  during  the  diets  which  preceded  the  revolution  in 
1772,  the  states  of  the  kingdom  sometimes  appointed  commissioners 
to  act  as  judges.  The  stronger  party  prevailed  in  the  trials^  and 
persons  condemned  by  one  tribunal  were  acquitted  by  another. 

Tenure  of  Judicial  Office. 

By  our  constitution,  the  judges  both  of  the  supreme  and  of  the 
inferior  courts  hold  their  offices  during  good  behavior,  and  their 
compensation  for  services  shall  not  be  diminished  during  their  con- 
tinuance in  office.  This  tenure  of  office  renders  the  judges  inde- 
pendent, and  produces  the  free  exercise  of  judgment  in  the  discharge 
of  their  trust. 

Tenure  during  Gk>od  Behavior. 

This  excellent  principle  was  derived  from  the  English  constitution. 
The  English  judges  ancientiy  held  their  seats  at  the  pleasure  of  the 
king,  as  does  the  lord  chancellor  to  this  day.  Hence  a  dangerous 
influence  was  given  the  king  in  cases  where  the  claims  of  the  crown 
were  brought  to  bear  upon  the  rights  of  a  private  individual.  But 
in  Cokeys  time  the  barons  of  the  exchequer  were  created  during 
good  behavior,  and  so  ran  the  commissions  of  the  common  law  judges 
at  the  restoration  of  Charles  IL  The  crown,  however,  could  pre- 
scribe the  form  of  the  commission  until  the  act  of  settlement  of  Wil- 
liam HL  which  imposed  further  limitations  upon  the  crown,  and 
added  fresh  securities  to  the  Protestant  succession,  and  the  rights 
and  liberties  of  tiie  subject  It  established  that  the  commissions 
of  the  judges  should  be  made  as  long  as  they  should  behave  them- 
selves well,  though  they  might  be  removed  by  the  act  of  both  houses 
of  parliament  This  provision  has  been  adopted  by  other  nations 
of  Europe,  and  in  most  of  our  state  constitutions. 
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Independent  Judiciary. 

In  monarchical  goyemments,  the  independence  of  the  judiciary 
is  essential  to  gnard  the  rights  of  the  subject  from  the  injustice  of 
the  crown;  while  in  republics,  it  protects  the  constitution  and  laws 
from  the  encroachments  and  the  tyranny  of  faction.  Laws  how- 
ever necessary  are  frequently  the  subject  of  temporary  aversion, 
and  sometimes  of  popular  resistance.  Courts  of  justice  should 
present  a  determined  countenance  against  licentious  acts,  and  deal 
impartially  between  suitors  of  every  description.  To  give  them 
courage  and  firmness  to  do  this,  the  judges  should  feel  secure  of 
their  salaries  and  station. 

Oheck  on  Legislative  Power. 

An  independent  judiciary  is  also  a  check  upon  the  legislative 
power,  where  attempting  to  sacrifice  constitutional  rights.  Legis- 
lative acts  are  subject  to  the  severe  scrutiny  and  impartial  inter- 
pretation of  the  courts  of  justice,  who  regard  the  constitution  as 
the  paramount  law. 

Support  of  the  Judiciary. 

The  provision  for  the  permanent  support  of  judges  tends  to  give 
them  requisite  independence^  and  to  secure  a  succession  of  learned 
men  on  the  bench,  who  are  thus  enabled  to  quit  the  lucrative  pur- 
suits of  private  business  for  the  duties  of  such  station.  The  con- 
stitution of  the  United  States,  on  this  subject,  was  an  improvement 
on  all  our  previously  existing  constitutions.  By  the  statute  of  George 
IIL  in  England,  the  salaries  of  the  judges  were  absolutely  secured 
to  them  during  the  continuance  of  their  commissions.  The  con- 
stitution of  New  York,  as  amended  in  1821,  leaves  the  judiciary  in 
a  dependent  condition  and  under  great  disabilities. 

Impeachment  of  Judges. 

But  though  the  federal  constitution  has  rendered  the  courts  of 
justice  independent  of  undue  influence  from  the  other  departments, 
it  has  made  them  amenable  for  any  corrupt  violation  of  their  trust. 
The  house  of  representatives  has  the  power  of  impeachment,  Imd 
the  judges  may  be  held  to  answer  before  the  senate,  and,  if  con- 
victed, be  removed  from  office. 

Federal  Judicial  Jurisdiction. 

The  judicial  power  extends  to  all  cases  in  law  and  equity  arising 
under  the  constitution,  the  laws  and  treaties  of  the  Union;  to  all 
cases  affecting  ambassadors  and  consuls,  to  cases  of  admiralty  and 
maritime  jurisdiction;  to  controversies,  in  which  the  United  States 
is  a  party;  to  controversies  between  two  or  more  states;  to  con- 
troversies between  a  state,  when  plaintiff,  and  citizens  of  another 
state,  or  foreign  citizens  or  subjects;  to  controversies  between  citi* 
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zens  of  different  states,  and  between  citizens  of  the  same  state, 
claiming  lands  under  grants  of  different  states,  and  between  a  state, 
or  citizens  thereof,  and  foreign  states;  and  between  citizens  and 
foreigners. 

Judicial  Powers. 

The  fitness  of  these  judicial  powers  results  from  the  union  of  these 
states  in  one  national  government,  and  is  requisite  to  its  existence. 
The  judicial  power  in  every  government  must  be  co-extensive  with 
the  power  of  legislation.  The  judicial  department,  in  the  last  re- 
sort, is  the  final  expositor  of  the  constitution  as  to  all  questions  of  a 
judicial  nature.  Were  there  no  power  to  interpret,  pronounce,  and 
execute  the  law,  the  government  would  either  perish  through  its 
own  imbecility,  as  was  the  case  with  the  articles  of  confederation,  or 
other  powers  must  be  assumed  by  the  legislative  body  to  the  destruc- 
tion of  liberty. 

Matters  Confided  to  the  Federal  Courts. 

The  interpretation  of  treaties,  the  cases  of  foreign  ministers  and 
maritime  matters,  are  properly  confided  to  the  federal  courts,  in 
view  of  the  responsibility  of  the  United  States  for  the  conduct  of 
its  members,  and  the  confusion  which  would  ensue  from  different  pro- 
ceedings in  the  separate  states.  The  other  cases  of  enumerated 
jurisdiction  are  evidently  of  national  concern,  and  constitute  one 
of  the  principal  motives  to  union  to  insure  domestic  tranquility. 

The  German  Confederacy. 

The  want  of  a  federal  judiciary  to  embrace  these  important  subjects 
was  once  severely  felt  in  the  Gterman  confederacy,  resulting  in  dis- 
order, license  and  desolation,  until  the  establishment  of  the  imperial 
chamber  by  the  Emperor  Maximilian  in  the  fifteenth  century. 

8uit  against  a  State. 

The  original  judicial  power  extended  to  suits  prosecuted  against 
one  of  the  United  States  by  citizens  of  another  state,  or  by  citizens 
or  subjects  of  a  foreign  state;  but  the  states  were  unwilling  to  sub- 
mit to  be  arraigned  as  defendants  before  the  federal  courts,  at  the 
instance  of  private  persons.  A  decision  in  1793,^  that  a  state  was 
suable  by  citizens  of  another  state,  gave  great  dissatisfaction,  and 
the  l^slature  of  Georgia  openly  defied  the  judicial  authority. 

Constitution  Amended  on  this  Point. 

The  inexpediency  of  the  power  appeared  so  great,  that  congress 
in  1794  proiK>sed  to  the  states  an  amendment  to  that  part  of  the 
constitution.  The  amendment  was  passed,  declaring  that  the  ju- 
dicial power  of  the  United  States  should  not  be  construed  to  ex- 

*  Ghlsholm  v.  Georgia,  2  DaU.  419. 
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tend  to  any  suit  in  law  or  eqnity,  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  state,  or  by  citizens  or  sabjects 
of  any  foreign  state.  The  inhibition  applies  only  to  citizens  or  sub- 
jects, and  does  not  extend  to  snits  by  a  state  or  by  a  foreign  power. 
They  retain  capacity  to  sne  a  state  as  originally  granted  by  the  con- 
stitution; and  the  supreme  court  has  original  jurisdiction  in  the 
case  of  suits  by  a  foreign  state  against  one  of  the  members  of  the 
Union. 

Organization  of  the  Supreme  Ck>iirt. 

The  constitution  ordained,  that  the  judicial  power  of  the  United 
States  should  be  vested  in  one  supreme  court,  and  in  such  inferior 
courts,  as  congress  might  from  time  to  time,  establish.  The  su- 
preme court  derives  its  organization  from  congress.  It  consists 
of  a  chief  justice  and  eight  associate  judges,  and  holds  one  term  an- 
nually at  the  seat  of  government.  Any  one  or  more  of  the  judges 
may  make  all  necessary  orders  in  a  suit,  preparatory  to  the  hearing 
or  trial,  and  continue  the  court  from  day  to  day,  in  the  absence  of  a 
quorum. 

Original  Jurisdiction  of  the  Supreme  Court. 

The  supreme  court  has  exclusive  jurisdiction  of  all  controversies 
of  a  civil  nature,  where  a  state  is  a  i>arty;  except  in  suits  by  a  state 
against  one  or  more  of  its  citizens  or  against  citizens  of  other  states 
or  aliens;  in  which  cases  it  has  original,  but  not  exclusive,  jurisdic- 
tion. It  has  exclusive  jurisdiction  of  suits  against  ambassadors  or 
other  public  ministers,  or  their  servants,  as  a  court  of  law  can  have 
or  exercise,  consistently  with  the  law  of  nations;  and  original  but 
not  exclusive  jurisdiction  of  all  suits  brought  by  ambassadors  or 
other  public  ministers^  or  in  which  a  consul  or  vice-consul  shall  be 
a  party. 

Its  Appellate  Jurisdiction, 

The  supreme  court  is  also  clothed  with  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions  and  under  such  regu- 
lations as  congress  may  make;  and  appeals  lie  to  it  from  the  circuit 
courts,  and  the  courts  of  the  several  states.  Final  judgments  and 
decrees  in  civil  actions,  and  suits  in  equity  in  the  circuit  courts  of 
the  United  States,  whether  brought  there  by  original  process  or 
removed  there  from  the  state  courts,  or  by  appeal  from  the  district 
courts,  where  the  matter  in  dispute  exceeds  two  thousand  dollars,^ 
exclusive  of  costs,  may  be  re-examined  by  writ  of  error,  and  reversed 
or  affirmed  in  the  supreme  court.  Decisions  in  the  circuit  courts  in 
cases  of  admiralty  and  maritime  jurisdiction  and  of  prize  or  no  prize 
may  be  reviewed. on  appeal  in  the  supreme  court    New  evidence  in 

*  Increased  to  $5,000. 


LECT.   14]  THE  JUDICIARY.  135 

these  latter  cases  is  receivable  in  the  appellate  court,  as  is  the  usage 
of  appellate  conrts  of  admiralty,  where  new  allegations  and  new 
proofs  may  be  introduced,  and  new  connts  added  to  the  libeL 

Writ  of  Error  to  State  Courts. 

So  also,  a  final  judgment  or  decree  in  the  highest  court  of  law 
or  equity  of  a  state,  may  be  brought  up  on  error  in  point  of  law 
to  the  supreme  court  of  the  United  States;  provided  the  validity 
of  a  treaty,  or  statute  of,  or  authority  exercised  under  the  United 
States,  was  drawn  in  question  in  the  state  court,  and  the  decision 
was  against  that  validity;  or  provided  the  validity  of  any  state 
authority  was  drawn  in  question  as  repugnant  to  the  constitution, 
treaties  or  laws  of  the  United  States,  and  the  decision  was  in  favor 
of  its  validity;  or  provided  the  construction  of  any  clause  of  the 
constitution,  or  of  a  treaty,  or  statute  of,  or  commission  held  under 
the  United  States  was  drawn  in  question,  and  the  decision  was 
against  the  right,  privilege  or  exemption,  specially  claimed  under 
the  authority  of  the  Union.  No  other  error  can  be  assigned  in 
such  cases,  but  such  as  appears  upon  the  face  of  the  record. 

Writs  of  Prohibition  and  Mandamus. 

The  supreme  court  has  a  superintending  authority  over  the  in- 
ferior courts.  It  has  power  to  issue  writs  of  prohibition  to  the 
district  courts  in  cases  of  admiralty  and  maritime  jurisdiction, 
and  to  issue  writs  of  mandamus  to  any  courts  appointed  or  persons 
holding  office  under  federal  authority. 

Writs  of  Injunction  and  Ne  Exeat. 

This  court,  and  each  of  its  judges,  may  grant  writs  of  ne  exeat 
and  of  injunction,  but  the  former  writ  cannot  be  granted,  unless 
a  suit  in  equity  is  commenced,  and  satisfactory  proof  be  made,  that 
the  party  designs  quickly  to  leave  the  United  States.  No  injunc- 
tion can  be  granted  to  stay  proceedings  in  a  state  court,  nor  in 
any  case,  without  reasonable  notice  to  the  adverse  party. 

Writs  of  Habeas  Corpus. 

All  the  courts  of  the  United  States  have  power  to  issue  writs  of 
scire  facias,  habeas  corpus  and  all  other  writs  not  specially  pro- 
vided by  statute,  which  may  be  necessary  for  their  jurisdictions, 
and  agreeable  to  the  principles  and  usages  of  law.  The  judges 
of  these  courts  may  by  habeas  corpus  relieve  citizens  from  unjust 
imprisonment  occurring  under  or  by  color  of  federal  authority. 

Gircuit  Courts. 

The  limits  and  jurisdiction  of  the  circuit  courts  of  the  United 
States  have  been  subject  to  frequent  changes,  and  have  been  steadily 
increasing  with  the  increase  of  states  and  districts.     They  are 
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established  In  nine  great  eircnitSy  into  which  the  territory  of  the 
United  States  is  now  divided. 

Jurisdiction  of  Oircxiit  Courts. 

The  circnit  courts  have  original  cognizance,  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a  civil  nature  at  com- 
mon law  or  in  equity,  where  the  matter  in  dispute  exceeds  five 
hundred  dollars,^  exclusive  of  costs,  and  the  United  States  are 
plaintiffs,  or  an  alien  is  a  party,  or  the  suit  is  between  a  citizen 
of  the  state,  where  the  suit  is  brought,  and  a  citizen  of  another 
state. 

In  Criminal  Cases. 

The  circuit  courts  have  jurisdiction  of  all  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States,  and  concurrent 
jurisdiction  with  the  district  courts  in  ordinary  misdemeanors. 

Question  of  Domicile 

But  no  civil  suit  can  be  brought  against  an  American  citizen  out 
of  his  district,  nor  can  federal  jurisdiction  be  created  by  the  assign- 
ment of  promissory  notes  or  other  choses  in  action,  excepting  foreign 
bills  of  exchange. 

Appellate  Jurisdiction. 

The  circuit  courts  have  also  appellate  jurisdiction  from  all  final 
decrees  and  judgments  in  the  district  courts,  where  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  fifty  dollars. 

Bemoval  from  State  Courts. 

And  if  any  suit  be  commenced  in  a  state  court  against  an  alien, 
or  by  a  citizen  of  the  state  against  the  citizen  of  another  state,  or 
against  a  citizen  of  the  same  state  claiming  lands  under  a  grant 
from  another  state,  and  the  matter  in  dispute  exceeds  five  hundred 
dollars,  exclusive  of  costs,  the  defendant,  on  giving  security,  may 
remove  the  cause  to  the  next  circuit  court. 

Copyrights  and  Patents. 

The  circuit  courts  have  original  cognizance  also  in  equity  and 
at  law  of  all  suits  arising  under  federal  laws  relating  to  copyrights 
and  patent  rights,  and  to  protect  such  rights  by  injunction.  The 
jurisdiction  in  cases  of  copyrights  applies,  without  regard  to  the 
character  of  the  parties,  or  the  amount  in  controversy. 

Circuit  Court  Becords. 

Circuit  courts  are  courts  of  limited,  though  not  of  inferior  juris- 
diction, and  there  must  appear  upon  the  record  of  a  circuit  court, 
the  facts  which  give  jurisdiction,  either  expressly  or  by  necessary 
legal  intendment 
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District  Courts. 

The  district  courts,  as  well  as  the  circuit  courts,  are  derived  from 
the  power  granted  to  congress  by  the  constitution,  of  constituting 
tribunals  inferior  to  the  supreme  court  A  court  is  established  in 
each  district,  consisting  of  one  judge,  who  holds  stated  terms,  and 
also  special  courts,  in  his  discretioiL 

Jurisdictioii  of  the  District  CJourts. 

The  district  courts  have,  exclusive  of  the  state  courts,  cognizance 
of  all  lesser  crimes  and  ofFences  against  the  authority  of  the  United 
States,  and  committed  within  their  respective  districts,  or  upon 
the  high  seas.  They  have  original  cognizance  of  all  causes  of  ad- 
miralty and  maritime  jurisdiction,  including  all  seizures  under  im- 
post, navigation  or  trade  laws  of  the  United  States,  where  made 
upon  the  high  seas  or  in  navigable  waters  within  their  districts; 
and  also  of  all  other  seizures  made  under  the  laws  of  the  United 
States;  and  also  of  all  suits  for  penalties  and  forfeitures  incurred 
under  those  laws. 

Concurrent  Jurisdiction, 

They  also  have  cognizance,  concurrent  with  the  circuit  courts, 
and  the  state  courts,  of  causes  where  an  alien  sues  for  a  tort  in 
violation  of  the  law  of  nations,  or  of  a  treaty  of  the  United  States; 
and  of  all  suits,  in  which  the  United  States  are  plaintiffs. 

Injunctions  Granted. 

The  judges  of  the  district  courts,  where  time  does  not  suffice  to 
apply  to  the  circuit  court,  may  grant  injunctions,  operative  in  their 
own  districts,  to  continue  untU  the  next  session  of  the  circuit  court 
The  same  power  exists  in  particular  cases,  in  connection  with  the 
treasury  department  In  remote  places,  sometimes  the  powers  of 
a  circuit  court  are  superadded  to  the  ordinary  powers  of  a  district 
court 

Divided  Opinion  in  Criminal  Cases. 

In  no  case  shall  imprisonment  be  allowed,  or  punishment  in- 
flicted, where  the  judges  of  the  circuit  court  are  divided  in  opinion 
apon  the  question. 

In  Civil  Cases. 

Where  in  a  circuit  court,  there  is  a  difference  of  opinion  between 
the  circuit  judge  and  the  district  judge  holding  such  court,  and 
there  be  appeal  or  error,  judgment  is  to  be  rendered  in  conformity 
to  the  opinion  of  the  presiding  judge. 

Territorial  Courts. 

The  superior  courts  of  the  several  territories,  in  which  no  district 
court  is  established,  have  the  enlarged  jurisdiction  of  circuit  courts, 
subject  to  revision  by  writ  of  error  and  appeal  to  the  supreme  court. 
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Judges  Bestricted. 

The  judges  of  the  district  and  territorial  courts  of  the  United 
States  are  required  to  reside  within  their  respective  jurisdictionSy 
and  no  federal  judge  can  act  as  counsel,  or  be  engaged  in  the  prac- 
tice of  the  law. 

Jurisdiction  of  State  Courts  in  Certain  Cases. 

The  state  courts,  in  some  cases,  are  invested  by  acts  of  congress 
with  the  cognizance  of  cases  arising  under  the  federal  laws,  as  in 
prosecutions  in  certain  county  courts  adjoining  revenue  districts 
for  fines,  penalties  and  forfeitures,  arising  under  the  revenue  laws 
of  the  United  States. 

Employment  of  Attorneys. 

Parties  may  manage  their  own  causes  personally,  or  may  employ 
attorneys  and  counsel  The  necessity  of  a  distinct  profession  has 
been  felt  in  every  country  under  the  government  of  written  law. 
As  property  becomes  secure,  and  the  arts  are  cultivated  and  com- 
merce flourishes,  creating  the  distinctions  of  civilized  life,  the  law 
gradually  becomes  a  complicated  science,  requiring  the  skill  and 
learning  of  a  particular  profession.  After  the  publication  of  the 
twelve  tables,  suitors  at  Bome  resorted  to  the  assistance  of  patrons, 
and  judicial  proceedings  became  the  study  and  practice  of  a  dis- 
tinct and  learned  body  of  men. 

Distinction  between  Attorneys  and  Counsel. 

The  division  of  advocates  into  attorneys  and  counsel  has  been 
adopted  from  the  usage  in  English  courts.  The  business  of  at- 
torneys is  to  carry  on  the  practical  parts  of  the  suit,  and  of  coun- 
sel to  draft,  or  review  and  correct  the  special  pleadings,  to  man- 
age the  cause  at  the  trial,  and  to  apply  established  principles  of 
law  to  the  exigencies  of  the  case. 

The  Attorney  General. 

This  appointed  official,  besides  exercising  special  and  incidental 
duties,  must  usually  prosecute  and  conduct  all  suits  in  the  su- 
preme court,  in  which  the  United  States  are  concerned,  and  give 
his  advice  and  opinion  upon  questions  of  law,  when  required  by 
the  President  or  the  heads  of  the  departments. 

U.  8.  District  Attorneys. 

Every  judicial  district  has  likewise  a  public  officer  to  act  as 
attorney  for  the  United  States  in  the  district,  and  to  prosecute 
for  crimes  and  offences  cognizable  under  federal  authority,  and 
to  press  all  civil  actions  within  his  district,  in  which  the  United 
States  are  concerned. 
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Clerks  of  Federal  CJourts. 

Clerks  are  appointed  by  the  seyeral  courts,  who  have  the  cus- 
tody of  the  seal  and  records,  and  who  sign  and  seal  all  process, 
and  record  the  proceedings  and  judgments  of  the  federal  courts. 
In  addition  to  the  ordinary  oath  of  office,  clerks  are  obliged  to  give 
security  for  the  faithful  performance  of  their  duties.  All  monies 
received  by  them  in  their  official  position  as  custodians  of  the  court 
are  to  be  immediately  deposited  in  bank,  from  which  they  can  only  be 
drawn  by  an  order  of  the  judge. 

Marslials. 

Marshals  are  analogous  to  sheriffs  at  common  law.  They  are 
appointed  for  each  judicial  district  by  the  president  and  senate 
for  the  term  of  four  years,  but  are  removable  at  pleasure.  The 
marshal  must  attend  the  district  and  circuit  courts,  and  execute, 
within  the  district,  all  lawful  precepts  directed  to  him,  and  com- 
mand all  requisite  assistance  in  the  execution  of  his  duty.  He 
has  also  special  duties  assigned  by  statute. 

Deputy  Marshals. 

The  appointment  of  deputies  is  a  iK>wer  incidental  to  the  office, 
and  the  marshal  is  responsible,  civiliter,  for  their  conduct  They 
are  removable  at  his  pleasure,  and  also  at  the  discretion  of  the 
courts. 

Death  or  Bemoval. 

In  case  of  the  death  of  a  marshal,  his  deputies  shall  continue 
In  office,  unless  otherwise  removed,  until  another  marshal  be  ap- 
pointed and  sworn.  So  a  marshal,  whose  term  of  office  has  ex- 
piied,  or  who  has  been  removed  from  office,  may  still  execute  all 
process  in  his  hands,  and  remains  responsible  for  his  prisoners, 
until  they  are  duly  delivered  over  to  his  successor. 

Incarceration  of  Criminals. 

With  respect  to  the  custody  of  prisoners,  under  the  laws  of  the 
United  States;  the  marshal  shall  deliver  his  prisoners  to  the  keep- 
ers of  one  of  the  jails  of  the  state,  or  provide  some  other  place  of 
security. 
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LECTURE  XV. 
JUBISDICTIOir  OF  THE  SUFBEME  OOUBT. 

Federal  Powers. 

The  gOTemment  of  the  United  States  can  only  daim  the  powers 
contained  in  the  grants  bestowed  by  the  constitution,  and  given 
either  expressly,  or  by  necessary  implication.  The  powers  vested 
in  the  state  goyemments  by  their  respective  constitutions,  or 
remaining  with  the  people  of  the  several  states,  prior  to  the  estab- 
lishment of  the  federal  constitution,  continue  unaltered  and  un- 
impaired, except  so  far  as  they  are  granted  to  the  United  States. 

Study  of  the  Constitution. 

The  true  construction  of  the  constitution,  as  well  as  the  residuary 
authority  of  the  several  states,  is  ascertained  by  the  declared 
sense  and  practice  of  the  governments  respectively,  where  there 
is  no  collision;  and  in  cases  where  the  question  is  of  a  judicial  na- 
ture, by  the  decisions  of  the  supreme  court  of  the  United  States, 
which  should  be  studied  on  the  leading  questions  of  constitutional 
law. 

Authority  of  the  Constitution. 

The  constitution  is  the  supreme  law  of  the  land,  and  is  entitled 
to  universal  obedience.  Every  act  of  congress  or  of  the  legislature 
of  a  state,  and  every  part  of  the  constitution  of  any  state,  which 
is  repugnant  to  the  constitution  of  the  United  States  is  necessarily 
void. 

Extent  of  the  Judicial  Power. 

The  judicial  power  of  the  Union  extends  to  all  cases  in  law  and 
equity  arising  under  the  constitution,  and  in  cases  judicially  before 
it,  it  determines  what  is  the  law  of  the  land.  The  determination 
of  the  supreme  court  of  the  United  States,  in  every  such  case, 
must  be  final  and  conclusive;  as  the  constitution  gives  no  appeal 
from  the  decision.  The  disposal  of  the  judicial  power,  except  in 
a  few  specified  cases,  belongs  to  congress;^  and  the  courts  cannot 
exercise  jurisdiction  in  every  case  to  which  the  judicial  power 
extends,  without  the  intervention  of  congress,  which  assembly 
is  not  bound  to  enlarge  the  jurisdiction  of  the  federal  courts  on 
every  subject,  which  the  constitution  might  warrant. 

Power  of  Circuit  Courts  Limited. 

Thus,  congress  has  not  delegated  the  exercise  of  judicial  powers 
to  the  circuit  courts,  but  in  certain  specified  cases.*    These  courts 

>  Turner  v.  Bank,  4  DaU.  10.  *  Mclntire  v.  Wood,  7  Oranch,  504. 
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cannot,  for  instance,  issue  a  mandamns,  except  in  those  cases, 
where  requisite  to  the  exercise  of  their  jurisdiction. 

Original  Jurisdiction  of  the  Supreme  Court. 

This  jurisdiction  is  very  limited,  and  congress  has  no  power  to 
extend  it.  The  constitution  confines  it  to  cases  affecting  ambas- 
sadors, other  public  ministers  and  consuls;  and  to  those  in  which 
a  state  is  a  party;  and  even  in  these  cases,  it  is  a  question,  whether 
this  original  jurisdiction  of  the  supreme  court  was  intended  by 
the  constitution  to  be  exclusive.  The  judiciary  act  of  1789  vested 
concurrent  jurisdiction,  in  those  cases,  in  the  circuit  courts.  It 
has  been  held,  that  the  word  '^original"  was  not  to  be  construed 
to  imply  exclusive  cognizance  of  the  cases  enumerated.^  A  later 
decision,  however,  goes  far  towards  establishing  the  principle  of 
exclusive  jurisdiction  in  the  supreme  court  in  all  those  cases  of 
original  jurisdiction;  ^  but  this  view  has  since  been  shaken.^ 

Its  Jurisdiction  Cannot  be  Enlarged. 

Even  if  this  ori^al  jurisdiction  of  the  supreme  court  be  shared 
by  other  courts,  in  the  discretion  of  congress,  it  has  been  decided, 
that  it  cannot  be  enlarged,  nor  can  the  court  be  vested,  even  by  con- 
gress, with  any  original  jurisdiction  in  other  cases,  than  those  de- 
scribed in  the  constitution. 

Appellate  Jurisdiction  of  the  Supreme  Court. 

This  it  is  that  clothes  the  supreme  court  with  most  of  its  dignity 
and  efficacy,  and  renders  it  a  constant  object  of  attention  and  solici- 
tude on  the  part  of  the  governments  and  the  peoples  of  the  several 
states.  It  has  appellate  jurisdiction  in  certain  cases  over  final  de- 
cisions in  the  state  courts. 

Validity  or  Construction  of  Treaties. 

By  act  of  congress  of  1789,  a  final  judgment  or  decree  in  any  suit 
in  the  highest  court  of  law  or  equity  of  a  state,  in  which  the  validity 
of  a  treaty  is  in  question,  and  the  decision  is  against  its  validity;  or 
where  the  construction  of  a  treaty  is  involved,  and  the  decision  is 
against  the  right,  title  and  privilege  claimed  under  it,  it  may  be  re-ex- 
amined, and  reversed  or  affirmed  on  a  writ  of  error  by  the  supreme 
court  Upon  reversal,  the  cause  may  be  remanded  for  final  deci- 
sion; or  if  this  has  previously  been  done,  the  supreme  court  may  de- 
cide the  same,  and  award  execution. 

The  Word  "PinaL" 

The  word  ^^nal''  in  the  judiciary  act  applies  to  all  judgments  and 
decrees,  which  determine  the  particular  cause.    It  is  not  confined 

'  U.  &  V.  Bavara,  2  DalL  297. 

*  Marbury  v.  Madison,  1  Cranch,  137;  Com.  v.  Kosloff,  5  Serg.  &  B.  540. 

•  U.  S.  V.  Ortega.  11  Wheat  467. 
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to  those  judgments  that  are  so  final,  as  to  terminate  all  further  or 
renewed  litigation  in  a  new  suit,  on  the  same  right.^  If  the  highest 
court  in  a  state  reverse  the  judgment  of  a  subordinate  court,  and 
on  appeal  to  the  supreme  court  of  the  United  States,  the  judgment 
of  the  highest  state  court  be  in  its  turn  reversed,  it  becomes  a  mere 
nullity,  and  the  mandate  for  execution  may  issue  to  the  inferior  state 
court,'' 

Appellate  Jurisdiction  Questioned. 

But  in  a  case  in  Virginia,  where  the  court  of  appeals  had  reversed 
the  lower  court,  and  in  turn  had  been  reversed  by  the  federal  su- 
preme court,  the  case  arising  under  the  construction  of  treaties 
made  with  Great  Britain,  the  cause  was  remanded,  and  the  court 
of  appeals  was  required  to  carry  into  execution  the  original  judg- 
ment® The  court  of  appeals  declined  obedience  to  this  mandate, 
alleging  that  the  proceedings  in  the  supreme  court  were  coram  non 
judice.  A  writ  of  error  was  awarded  upon  this  refusal,  which  re- 
sulted in  the  supreme  court  sustaining  its  appellate  jurisdiction  in 
certain  specified  cases,  such  as  this  one  which  had  been  pending  in 
the  state  court.  The  question  of  the  compulsory  process  of  man- 
damus to  enforce  this  judgment  of  reversal  was  not  discussed  or  de- 
cided in  this  case;  though  it  would  seem,  that  such  appellate  juris- 
diction carried  with  it  a  coercive  power  incident  to  it,  and  requisite 
to  support  it. 

Mandamus. 

The  authority  of  the  supreme  court  to  issue  a  mandamus,  when 
not  arising  in  a  case  under  its  appellate  jurisdiction,  and  when  not 
required  in  the  exercise  of  its  original  jurisdiction  has  been  ques- 
tioned. In  one  notable  instance,  where  the  secretary  of  state  with- 
held the  commission  of  an  appointee  of  the  president,  it  was  ad- 
judged to  be  a  violation  of  a  vested  legal  right,  for  which  the  plain- 
tiff was  entitled  to  a  remedy  by  mandamus;  but  the  supreme  court 
decided,  that  the  issuing  by  it  of  a  mandamus  in  this  case  would 
be  an  exercise  of  original  jurisdiction  not  warranted  in  the  constitu- 
tion.^ To  enable  the  supreme  court  to  issue  a  mandamus,  it  must 
be  shown  to  be  an  exercise,  or  necessary  to  an  exercise,  of  appellate 
jurisdiction.  It  may  issue  such  writ  to  a  federal  circuit  court,  com- 
manding it  to  sign  a  bill  of  exceptions;  this  power  being  warranted 
by  the  principles  of  law. 

Original  Jurisdiction,  when  a  State  is  a  Party. 

The  constitution  gives  the  supreme  court  original  jurisdiction 
in  such  cases.    The  state  must  either  nominally  or  substantially  be 

•  Weston  V.  City  Council,  2  Pet  449.       ■  Fairfax  v.  Hunter,  7  CrancU,  COS. 
'  Clarke  v.  Harwood,  3  Da  11.  343.  •  Marbuiy  v.  Madison,  1  Crancli,  137. 
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a  party  to  the  suit  to  give  such.  jurisdictioiL  It  will  not  suffice,  that 
the  state  may  be  consequentially  affected;  as  where  bound  to  make 
retribution  to  her  grantee,  upon  the  event  of  eviction.  Though 
there  may  be  a  controversy  relative  to  soil  or  jurisdiction  between 
two  states;  yet  if  the  suit  be  between  individuals,  to  which  neither 
of  the  states  is  a  party  upon  the  record,  it  is  not  a  case  within  the 
original  jurisdiction  of  the  supreme  court;  because  the  states  may 
contest  the  right  of  soil  in  such  court  at  any  time,  notwithstanding 
a  decision  between  individuals.^^ 

Extent  of  Appellate  Jurisdiction. 

It  exists  only  in  those  cases,  in  which  such  jurisdiction  is  affirma- 
tively given  tlie  supreme  court  The  court  has  considered  this 
depends  upon  the  regulations  of  congress;  as  that  jurisdiction  was 
given  by  the  constitution  in  a  qualified  manner.^^  The  supreme 
court  was  to  have  appellate  jurisdiction,  with  such  exceptions,  and 
under  such  regulations,  as  congress  should  make.  If  congress 
provided  no  rule  to  regulate  the  proceedings  on  appeal,  the  court 
could  not  exercise  an  appellate  jurisdiction;  and  if  a  rule  be  pro- 
vided, the  court  could  not  depart  from  it.  The  court  laid  down 
the  doctrine,  and  proceeded  upon  the  principle;  that  though  the 
appellate  powers  of  the  court  were  given  by  the  constitution,  they 
were  limited  entirely  by  the  judiciary  statutes,  which  are  under- 
stood as  making  exceptions  to  the  appelate  jurisdiction  of  the  court, 
and  to  imply  a  negative  on  the  exercise  of  such  a  power,  in  every 

case,  but  those  in  which  it  is  affirmatively  given  and  described  by 
statute." 

In  Criminal  Cases. 

The  rule  is  laid  down  generally,  that  the  supreme  court  has  no 
appellate  jurisdiction  from  circuit  courts,  in  criminal  cases  confided 
to  it  by  the  federal  laws. 

In  Judgments  of  Circuit  Courts. 

Nor  has  it  appellate  jurisdiction  over  a  judgment  of  the  circuit 
courts,  in  cases  brought  before  it  by  writ  of  error  from  a  district 
court;  though  it  has  over  judgments  and  decrees  of  the  circuit 
courts  in  suits  brought  before  them  by  appeal  from  the  district 
courts.^* 

Cases  under  the  Constitution,  Treaties  and  Laws. 

The  constitution  extends  this  judicial  power  to  all  cases  arising 
under  the  constitution,  laws  and  treaties  ot  the  United  States. 

*•  Fowler  v.  Lindsey,  3  Dall.  411. 

"  Wiscart  V.  D'Auchy,  3  DaU.  321. 

**  U.  S.  V.  More,  3  Cranch,  159;  Durousseau  v.  U.  S.,  6  Oranch,  907. 

»  U.  S.  V.  Goodwin,  7  Cranch,  108. 
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Where  a  treaty  itself  is  not  drawn  in  question,  dther  directly  or  in- 
cidentally in  a  suit  involying  title  to  land,  it  has  been  held,  that  as  the 
title  in  question  did  not  grow  out  of  the  treaty,  and  as  the  claim  in 
the  case  was  not  under  the  treaty,  the  title  was  not  protected  by  the 
treaty;  and  whether  the  treaty  was  an  obstacle  to  the  recovery  was 
a  question  exclusively  for  the  state  court^* 

Errors  Assigned  must  Appear  on  Becord. 

The  judiciaiy  act  of  1789  required,  on  error  or  appeal  from  the 
state  court,  that  the  error  assigned  appear  on  the  face  of  the  record, 
and  respect  some  question  affecting  the  validity  or  construction 
of  the  constitution,  treaties,  statutes  or  authorities  of  the  Union. 
The  record  need  not  state  in  terms  the  misconstruction  of  the 
authority  of  the  Union,  or  that  it  was  drawn  in  question;  but  it  must 
show  some  act  of  congress  applicable  to  the  case  to  give  the  supreme 
court  appellate  jurisdiction.  The  supreme  court  can  only  take 
notice  of  questions  arising  on  matters  of  fact  appearing  upon  the 
record;  and  in  cases  where  jurisdiction  depends  on  the  party,  it  is 
the  one  named  in  the  record.^^ 

Appellate  Jurisdiction  over  State  Tribunals. 

The  appellate  jurisdiction  may  exist,  though  a  state  be  a  party, 
and  it  extends  to  a  final  judgment  in  a  state  court,  on  a  case  arising 
under  the  authority  of  the  Union.  The  appellate  powers  of  the 
federal  judiciaiy  over  the  state  tribunals  were  largely  discussed 
in  a  case,  where  a  party  in  Virginia  was  arrested  for  sdling  tickets 
in  a  lotteiy  instituted  by  act  of  Ck>ngresB  in  the  District  of  Golum« 
bia.^^  Judgment  was  rendered  against  him  in  the  highest  court  of 
Virginia,  though  the  defendant  claimed  the  protection  of  the  act 
of  congress.  Upon  this  judgment  a  writ  of  error  was  brought  to 
the  supreme  court  of  the  United  States,  where  the  question  of  juris- 
diction was  raised. 

Jurisdiction  in  Two  Glasses  of  Cases. 

The  court  decided,  that  its  appellate  jurisdiction  was  not  exclud- 
ed by  the  character  of  the  parties;  one  of  th^n  being  a  state,  and 
the  other  a  citizen  of  the  state.  Jurisdiction  existed  in  two  classes 
of  cases:  In  the  first,  their  jurisdiction  depended  on  the  char- 
acter of  the  cause,  whoever  might  be  the  parties;  and  in  the  second, 
it  depended  entirely  on  the  character  of  the  parties.  The  general 
government,  though  limited  as  to  its  objects,  was  supreme  with  re* 
spect  to  those  objects.  A  case  arising  under  the  laws  of  the  Union 
was  cognizable  in  the  courts  of  the  Union,  whoever  might  be  the 
parties, 

^  Owlngs  V.  Norwood,  5  Granch,  344.  *  Mmer  v.  Nichcda,  4  Wheat  811. 

*•  CJohens  v.  Virginia,  6  Wheat  264. 
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State  Courts  Subordinate. 

The  most  mischievous  results  would  follow  from  the  absence  of 
an  appellate  jurisdiction  over  a  state  court,  where  a  state  was  a 
party,  for  it  would  prostrate  the  government  and  federal  laws  at 
the  feet  of  eveiy  state.  No  government  should  be  so  defective  in 
its  organization,  as  not  to  contain  within  itself  the  means  of  securing 
the  execution  of  its  own  laws.  If  each  state  could  place  its  own 
construction  upon  the  constitutional  i)owers  of  congress,  and  legis- 
late in  conformity  to  its  own  opinion,  and  resist  or  defeat, 
in  the  form  of  law,  the  legitimate  measures  of  the  Union,  the  consti- 
tution would  be  destroyed  or  rendered  inoperative.  The  court  de- 
cided, that  it  had  jurisdiction  of  any  case,  where  a  state  court  had 
decided  against  the  validity  of  an  act  of  congress,  even  though  the 
state  itself  was  a  party  to  the  suit. 

Federal  Courts  Invoked. 

The  federal  courts  must  either  possess  exclusive  jurisdiction  In  all 
cases  affecting  the  constitution,  laws  and  treaties  of  the  Union,  or 
they  must  have  power  to  revise  the  judgments  rendered  on  them 
by  the  state  tribunals.  Otherwise,  the  important  ends  of  the  gov- 
ernment might  be  defeated,  and  we  should  no  longer  be  6ne  nation 
for  any  elBcient  purpose. 

BROWNB  KENT— 10 
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LECTURE  XVL 
COMMON  LAW  JURISDICTION  OF  THE  FEDERAL  COURTS. 

Conflict  of  Opinion  in  Oziminal  Oases. 

It  has  been  a  subject  of  much  discussion,  whether  the  courts  of 
the  United  States  haye  a  common  law  jurisdiction,  and  if  any,  to 
what  extent.  The  mere  circumstance,  that  the  party  injured  by 
the  offense  under  prosecution  was  an  officer  of  the  federal  govern- 
ment, does  not  give  jurisdiction;  for  neither  the  constitution,  nor 
the  judicial  acts  founded  upon  it  gave  the  federal  courts  jurisdic- 
tion in  criminal  cases  affecting  the  officers  of  government,  as  they 
have  in  cases  affecting  public  ministers  and  consuls.^ 

Immunity  of  Officials. 

It  rests  alone  in  the  discretion  of  congress,  to  grant  to  government 
officials  a  higher  protection,  than  that  afforded  by  the  laws  of  the 
states;  and  when  laws  are  made  for  that  purpose,  the  federal  courts 
will  be  charged  with  the  duty  of  executing  them. 

Jurisdiction  in  Criminal  Cases. 

The  safer  course  is  to  confine  the  jurisdiction  in  criminal  cases 
to  statute  offences  duly  defined,  and  to  cases  within  the  express 
jurisdiction  given  by  the  constitution.  Criminal  cases  belonging 
to  admiralty  jurisdiction  by  the  common  law,  and  by  the  law  of  na- 
tions, are  cognizable  in  the  admiralty  courts,  without  any  statute 
authority.  Though  the  judiciary  power  of  the  United  States  cannot 
take  cognizance  of  offences  at  common  law,  unless  they  have  juris- 
diction over  the  person  or  subject  matter,  given  them  by  the  Con- 
stitution or  laws,  yet,  when  the  jurisdiction  is  once  granted,  the 
common  law  corrected  by  the  constitution  and  stAute  law,  would 
seem  to  be  a  safe  guide  in  all  cases,  civil  and  criminal,  arising  under 
the  exercise  of  that  jurisdiction,  and  not  specially  provided  by  stat- 
ute. Without  such  a  guide,  the  courts  would  be  left  to  a  dangerous 
discretion. 

Jurisdiction  in  Civil  Cases. 

The  supreme  court  of  the  United  States  has  gone  far  towards 
the  admission  and  application  of  the  common  law  to  civil  cases  in 
the  federal  courts.^  The  judiciary  act  of  1789  declared,  that  the 
laws  of  the  several  states,  except  where  the  constitution,  treaties 
or  laws  of  the  Union  otherwise  required,  should  be  regarded  as 
rules  of  decision  in  trials  at  common  law  in  the  federal  courts,  in 

*U.  S.  V.  Worrall,  2  Dall.  384;   U.  S.  v.  Hudson,  7  Cranch,  32;   U.  Sw  T. 
OooUdge,  1  Gall.  488,  Fed.  Gas.  No.  14,857. 
•  Robinson  v.  Campbell,  3  Wlieat  212;  Elmendwf  v.  Taylor,  10  Wheat  159. 
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cases  where  ihey  applied.  The  remedies  in  the  federal  ooarts,  at 
common  law  and  in  eqnity,  are  not  according  to  the  practice  in  state 
conrtSy  bnt  according  to  the  principles  of  common  law  and  equity  as 
laid  down  in  England* 

The  Commoxi  La^w. 

Hence  the  common  law  may  be  cultivated,  as  part  of  the  juris- 
prudence of  the  United  States.  In  its  improved  condition  in  Eng- 
land and  this  country,  the  common  law  has  become  a  code  of  matured 
ethics,  and  enlarged  civil  wisdom,  admirably  adapted  to  promote 
and  secure  the  freedom  and  happiness  of  social  life.  It  is  a  system 
replete  with  vigorous  and  healthy  principles,  eminently  conducive 
to  the  growth  of  civil  liberty.  It  is  the  common  jurisprudence  of 
the  United  States,  brought  here  by  colonists  from  England,  and  estab- 
lished here,  so  far  as  it  was  adapted  to  our  institutions  and  circum- 
stances. It  fills  up  every  interstice,  and  occupies  every  wide  space, 
which  the  statute  law  cannot  occupy. 

Federal  Jurisdictioxi  in  Belation  to  Parties. 

The  constitution  gives  jurisdiction  to  the  federal  courts  in  all 
suits  between  aliens  and  citizens,  and  between  resident  citizens 
of  different  states,  no  matter  what  may  be  the  nature  of  the  contro* 
versy.  If  the  case  arises  under  the  constitution,  laws,  or  treaties 
of  the  Union,  it  is  immaterial  who  may  be  parties,  for  the  subject 
matter  gives  jurisdiction. 

Citizenship  of  the  Parties. 

It  is  necessary  to  set  forth  upon  the  record  of  the  federal  court 
the  facts  or  circumstances  which  gave  jurisdiction.*  Where  the 
defendant  appears  to  be  a  citizen  of  one  state,  it  is  necessary  to 
show  that  the  plaintiff  is  a  citizen  of  some  other  state,  or  an  alien. 
But  an  alien  cannot  sue  a  citizen  in  the  circuit  court  of  the  United 
States,  if  the  latter  be  at  the  time  a  resident  in  a  foreign  country, 
even  U  he  has  property  in  the  district,  which  might  be  attached. 
Hence  foreign  attachments,  under  the  local  laws  of  the  states,  are 
excluded  from  the  federal  courts. 

Alien  litigants. 

The  circuit  court  has  jurisdiction  when  an  alien  is  a  party;  but 
the  jurisdiction  is  confined  to  suits  between  citizens  and  foreigners, 
and  does  not  extend  to  suits  between  alien  and  alien.  If  it  appear 
on  record,  that  one  party  is  an  alien ;  it  must  likewise  appear  affirma- 
tively that  the  other  party  is  a  citizen.* 

*  Bingham  v.  Cabot,  3  DalL  882;  Tomer  v.  Enrille,  4  DalL  7;  Tomer  v. 
Bank,  Id.  8. 

*  Mossman  y.  Higginson,  4  DalL  12;  Ck)urse  v.  Stead,  Id.  22;  Hodgson  y« 
Bowerbank,  5  Grauch,  303;  SulllTan  v.  Steamboat  Co.,  6  Wheat.  450. 


148  FEDERAL  JURI8FBUDENCX.  [PART  n 

Qittzeiui  of  BUferent  States. 

No  contrivance  to  defeat  the  law  of  the  land  and  create  jnrisdic- 
tion  by  frand,  aa  by  snbstitnting  a  nominal  plaintiff,  win  be  tol- 
erated. Bat  if  a  citizen  of  one  state  changes  his  domicil,  and 
remove  with  his  famflj  to  another  state,  with  a  bona  fide  intention 
to  reside  there,  even  though  his  object  was  to  avail  himself  of  the 
jurisdiction  of  the  federal  courts,  he  becomes  instantly  a  citizen 
of  the  other  state^  and  may  sue  as  such  in  the  courts  of  the  United 
States. 

Joint  Litigants. 

Where  the  interest  is  joint,  and  two  or  more  persons  are  concerned 
in  that  interest,  as  joint  plaintiffs  or  joint  defendants,  each  of  them 
must  be  competent  to  sue  or  be  sued  in  the  federal  courts.  The 
suit  will  be  dismissed,  where  some  of  the  plaintiffs  and  defendants 
are  citizens  of  the  same  state.^ 

OorporationB. 

It  was  held,  that  the  right  of  a  corporation  to  litigate  In  the  fed- 
eral courts  depended  on  the  character  of  its  members,  as  shown  by 
the  averments  upon  the  record.  But  a  corporation,  composed  of 
citizens  of  one  state,  may  sue  a  citizen  of  another  state  in  the  fed- 
eral courts.  If  any  of  the  stockholders  are  citisEens  of  the  same 
state  with  the  defendant,  the  federal  courts  have  no  jurisdiction. 

Bemovals  firom  the  State  Courts. 

The  rule,  applicable  to  suits  originally  instituted  in  the  courts 
of  the  United  States,  requiring  all  the  individuals  composing  the 
respective  parties  to  possess  the  requisite  character  to  give  the 
couri:  jurisdiction,  applies  equally  to  suits  removed  from  the  state 
courts. 

Institution  of  Federal  Courts. 

The  constitution,  in  view  of  apprehensions,  that  the  tribunals 
of  the  states  would  not  administer  justice  as  impartially  as  those 
of  the  nation,  to  parties  of  every  description,  established  these 
national  tribunals  for  the  decision  of  controversies  between  aliens 
and  citizens,  and  between  citizens  of  different  states. 

Members  of  Corporations. 

Where  the  members  of  a  corporation  are  aliens  or  citizens  of  a 
different  state  from  the  opposite  party,  they  come  within  the  reason 
of  the  jurisdiction  of  the  federal  courts.  Incorporated  aliens  may 
sue  a  citizen,  or  incorporated  citizens  of  one  state  may  sue  a  citizen 
of  another  state  in  these  courts  by  their  corporate  name,  and  the 
controven^  is  substantially  betweoi  aliens  and  a  citizen,  or  between 
the  citizens  of  different  states. 

"  Strawbrldge  v.  Oortiss,  3  Granch,  267. 
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Trustees,  Executors  and  Administrators. 

A  truBtee,  who  holds  the  legal  interest,  is  competent  to  sue  in  his 
own  character  as  a  citizen  or  alien,  without  reference  to  the  char^ 
acter  of  his  cestui  que  trust,  unless  he  was  fraudulently  appointed. 
This  rule  applies  equally  to  executors  and  administrators. 

Assignees. 

This  rule  does  not,  however,  apply  to  the  general  assignee  of  an 
insolvent  debtor,  who  cannot  sue  in  the  federal  courts,  if  his  as^ 
signer  could  not  have  sued  there;  nor  will  jurisdiction  vest  by  the  as- 
signment of  a  chose  in  action,  cases  of  foreign  bills  of  exchange  ex- 
cepted, unless  the  original  holder  was  entitled  to  sue.  Whether  the 
assignment  was  made  by  the  act  of  the  party,  or  by  operation  of  law, 
makes  no  difference. 

The  Territories. 

The  District  of  Columbia  and  the  territories  are  nut  states  within 
the  sense  of  the  constitution  and  of  the  judiciary  act,  so  as  to  enable 
a  citizen  thereof  to  sue  a  citizen  of  one  of  the  states  in  the  federal 
courts.  These  courts,  though  open  to  aliens,  and  to  the  citizens  of 
every  state,  are  closed  upon  the  inhabitants  of  territories. 

Change  of  Domicil  of  Ldtigants. 

If  the  jurisdiction  of  the  circuit  court  between  citizens  of  differ- 
ent states  has  once  vested,  it  is  not  divested  by  a  subsequent  removal 
of  one  of  the  parties  into  the  same  state  with  his  adversary,  pen- 
dente lite.  The  jurisdiction  depends  upon  the  state  of  things  at  the 
time  the  action  is  brought. 

Jxuisdiction,  'where  a  State  is  Interested. 

An  amendment  to  the  constitution  prohibits  a  state  from  being 
made  a  party  defendant  by  individuals  of  other  states  in  the  federal 
courts.  But  the  courts  have  jurisdiction  against  the  agents  of  a 
state,  who  are  acting  under  an  unconstitutional  law  of  such  state. 
They  may  use  preventive  proceedings,  by  injunction  or  otherwise, 
against  the  agents  or  officers  of  the  state,  and  authorize  proceedings 
against  the  very  property  seized  by  the  agent  It  is  decided,^  that 
a  suit  brought  against  individuals  for  any  cause  whatever,  is  not  a 
suit  against  a  state,  in  the  sense  of  the  constitution.  The  constitu- 
tion only  applies  to  a  party  on  the  record.  If  the  courts  of  the 
United  States  cannot  rightfully  protect  its  own  agents  from  the 
direct  action  of  state  agents  in  the  collection  of  penalties,  they 
could  not  protect  those  who  execute  any  law.  Otherwise,  all  the 
federal  public  officers  might  be  inhibited,  under  ruinous  penalties^ 
from  the  performance  of  their  respective  duties. 

*  Osborn  v.  Bank  of  U.  S.,  9  Wheat  738;  Bank  of  U.  &  v.  Planters'  Bank* 
Id.  904. 
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Ctommon  Law  Jurisdiotion  of  Federal  Oonrbi. 

All  federal  Jniifldiotkm  in  ciyil  and  criminal  cases  mnst  be  derived 
from  the  constitution  and  the  laws  made  in  pursuance  of  it.  When 
the  jurisdiction  is  vested,  the  principles  of  the  common  law  are  nec- 
essary to  the  true  exercise  of  that  jurisdiction. 
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LECTURE  XVn. 
THE  DISTRICT  AND  TERRITORIAL  COURTS. 

District  Courts. 

The  district  courts  act  as  courts  of  common  law,  and  also  as  courts 
of  admiralty. 

Instance  and  Prize  Courts  of  Admiralty. 

In  England,  a  distinction  is  made  between  these  courts.  The  in- 
stance court  is  the  ordinary  admiralty  court,  but  the  prize  court 
is  of  special  and  extraordinary  jurisdiction.  Though  exercised 
by  the  same  person,  they  are  in  no  way  connected,  either  in  origin, 
principles,  or  mode  of  proceeding. 

Prize  Courts. 

To  call  the  prize  court  into  action  in  time  of  war,  a  special  com- 
mission issues,  and  the  court  proceeds  summarily,  being  governed 
by  general  principles  of  policy  and  the  law  of  nations.  The  prize 
jurisdiction  was  established  from  the  earliest  periods  of  English 
judicial  history.  It  has  exclusive  cognizance  of  prizes  and  matters 
incidental  thereto,  and  determines  according  to  the  course  of  the 
admiralty,  and  the  law  of  nations. 

Distinction  between  Prize  and  Instance  Courts. 

The  instance  court  is  the  ordinary  court  of  admiralty,  and  takes 
cognizance  of  the  general  subjects  of  admiralty  jurisdiction,  and  it 
proceeds  accprding  to  the  civil  and  maritime  law.  The  distinction 
between  these  two  departments  of  the  same  court  is  kept  up 
throughout  all  the  proceedings,  and  the  appeals  are  distinct,  and 
made  to  separate  tribunals.  The  appeal  from  the  instance  court 
lies  to  delegates;  while  from  the  prize  courts,  it  lies  to  the  lords 
commissioners  in  prize  causes,  appointed  for  that  special  purpose. 
The  jurisdiction  of  a  prize  court  does  not  cease  with  the  war,  but 
extends  to  all  the  incidents  of  the  prize.  It  is  said  this  distinction 
between  the  instance  and  prize  courts  was  not  known  to  our  colonial 
admiralty  administrations. 

Jurisdiction  of  District  Courts. 

The  supreme  court  has  declared,  that  the  district  courts  of  the 
United  States  passes  all  the  powers  of  courts  of  admiralty,  whether 
considered  as  instance  or  prize  courts.^  There  is  no  pretence  of 
claim,  on  the  part  of  courts  of  common  law  to  any  share  in  the  prize 

^  Glass  V.  The  Betsey,  8  Dall*  QL 


152  FEDERAL  JUBIBPBUDEHCS.  [PABT  n 

jnrisdiction  of  the  courts  of  admiralty.    It  la  necenarDy  and  com- 
pletely exclnsiya    We  ahall  consider: 

L  The  character  of  the  district  court  as  a  prize  conrt 

2.  As  a  court  of  criminal  jurisdiction  in  admiralty. 

3.  The  division  line  between  admiralty  and  common  law  courts. 

4.  Its  powers  as  an  instance  court  of  admiralty. 

6.  Its  jurisdiction  as  a  court  of  common  law,  with  special  powers. 

(1)  Prize  Courts. 

The  ordinary  prize  jurisdiction  of  the  admiralty  extends  to  all 
captures  in  war  made  upon  the  high  seas.  It  also  extends  to  cap- 
tures in  foreign  ports  and  harbors,  and  to  captures  made  on  land 
by  naval  forces,  and  upon  surrenders  to  naval  forces,  either  solely, 
or  by  joint  operation  with  land  forces.  It  extends  to  captures  made 
in  rivers,  ports,  and  harbors,  of  the  captor's  own  country.  It  also 
includes  all  ransom  bills  upon  captures  at  sea,  and  to  money  re- 
ceived as  ransom  on  a  capitulation  to  naval  forces  alone,  or  jointly 
with  land  forces.^  With  us»  the  jurisdiction  of  prize  courts  is  as 
ample  as  it  is  in  England. 

Captures  on  Laiid. 

While  admiralty,  by  its  own  inherent  powers,  never  exercises 
jurisdiction  as  to  captures  as  prize  made  on  shore,  without  the  co- 
operation of  naval  forces;  yet  if  the  jurisdiction  has  once  attached, 
and  the  goods  have  been  taken  at  sea,  they  may  be  followed  on 
shore  by  the  process  of  the  prize  court,  whose  jurisdiction  over  them 
still  continues.  In  this  respect,  the  prize  court  has  a  more  extensive 
jurisdiction  than  the  instance  court. 

Prize  Carried  into  Foreig^n  Port. 

Though  the  prize  be  unwarrantably  carried  into  a  foreign  port, 
and  there  delivered  by  the  captors  Jipon  security,  the  prize  court 
does  not  lose  its  jurisdiction  over  the  capture.  So,  if  the  prize  be 
lost  at  sea,  the  court  may  proceed  to  adjudication,  at  the  instance 
of  the  captors  or  the  claimants.  It  has  jurisdiction,  likewise,  though 
the  prize  be  actually  lying  within  a  foreign  neutral  territory.  The 
principle  is,  that  the  possession  of  the  captor,  though  in  a  neutral 
country,  is  considered  to  be  the  possession  of  his  sovereign. 

Loss  of  the  Prize. 

If  possession  of  the  thing  seized  be  actually  lost,  as  by  recapture, 
escape,  or  a  voluntaiy  discharge  of  the  captured  vessel,  the  jurisdic- 
tion of  the  prize  court  over  the  subject  is  lost  Though  captured 
property  be  illegally  converted  by  the  captors,  the  jurisdiction  of 
the  prize  court  continues,  but  it  rests  in  the  sound  discretion  of  the 
court,  whether  it  will  interfere  in  favor  of  the  captors  in  such  cases. 

'  The  Emulons,  1  GoU.  563,  Fee!.  Cas.  No.  4,479. 
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The  prize  court  may  always  proceed  in  rem,  whenever  the  prize^ 
or  the  proceeds  of  the  prize,  can  be  traced  to  the  hands  of  any  per- 
son whatever,  even  though  bail  had  been  taken  for  the  property. 

Allowance  of  Freight,  Damages  and  Expenses. 

Prize  courts  have  exclusive  jurisdiction,  and  an  enlarged  discre- 
tion, as  to  the  allowance  of  freight,  damages,  expenses,  and  costs, 
in  all  cases  of  captures,  and  as  to  all  torts  and  personal  injuries, ^and 
ill  treatments  and  abuse  of  power,  connected  therewith,  and  the 
courts  in  those  cases  frequently  award  heavy  damages. 

Confiscation. 

The  prize  courts  may  apply  confiscation  by  way  of  penalty  for 
fraud  and  misconduct,  in  respect  to  property  captured  as  prize,  and 
claimed  by  citizens  or  neutrals.  They  may  decree  a  forfeiture  of 
the  rights  of  prize  against  captors  guilty  of  gross  irregularity  or 
fraud,  or  any  criminal  conduct;  and  in  such  cases  the  property  is 
condemned  to  the  government — generally. 

(2)  Criminal  Admiralty  Jurisdiction. 

The  ordinary  admiralty  jurisdiction,  exclusive  of  prize  cases,  em- 
braces all  civil  and  criminal  cases  of  a  maritime  nature.  Much  dis- 
cussion exists  respecting  the  civil  and  criminal  jurisdiction  of  the 
district  court  as  an  instance  court,  possessing  admiralty  and  mari- 
time jurisdiction. 

Pcwer  Conferred  by  Congress. 

The  act  of  congress  gives  to  the  district  courts,  exclusive  of  the 
state  courts,  and  concurrently  with  the  circuit  courts,  cognizance  of 
all  crimes  and  offences  cognizable  under  the  authority  of  the  United 
States,  and  committed  within  their  districts  or  upon  the  high 
seas,  where  only  a  moderate  corporal  punishment,  or  fine,  or  im- 
prisonment is  to  be  inflicted.  It  includes  minor  crimes  and  offences 
committed  on  the  high  seas,  and  cognizable  in  a  court  of  admiralty 
under  the  English  law.  The  federal  courts  are  reluctant  to  assume 
the  exercise  of  criminal  jurisdiction  in  admiralty  cases,  unless  spe- 
cially conferred  by  an  act  of  congress. 

OflTences  Committed  in  Foreign  Harbors. 

The  act  of  1825  declared,  that  if  an  offence  should  be  committed 
on  board  of  any  vessel  belonging  to  a  citizen  of  the  United  ^States 
while  lying  in  a  foreign  port,  by  any  one  of  the  crew  or  passengers, 
the  offence  shall  be  cognizable  in  the  circuit  courts  of  the  United 
States;  provided,  that  if  the  offender  shall  be  tried  and  convicted  in 
the  foreign  state,  he  shall  not  be  subject  to  another  trial  here. 

Offences  Committed  on  Domestic  Bivers. 

The  crimes  committed  on  any  river  or  bay  to  be  cognizable, 
must  be  conmiitted  out  of  the  jurisdiction  of  a  state,  except  it  be 
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oonspIracleB  to  def  raad  insnrenL  State  courts  have  jnriBdictioii  of 
the  same  offences.  They  have  jurisdiction  for  offences  committed 
within  the  arms  of  the  sea,  creeks,  havens  and  bays,  within  the  ebb 
and  flow  of  the  tide,  and  within  the  body  of  a  county,  where  the 
federal  courts  have  no  power. 

No  Unwritten  Federal  Criminal  Code. 

The  federal  courts,  as  courts  of  admiralty,  can  only  exercise  such 
criminal  jurisdiction  as  is  conferred  upon  them  expressly  by  acts 
of  congress.  They  have  no  unwritten  criminal  code  to  which  resort 
can  be  had  as  a  source  of  jurisdiction.  This  limitation  does  not, 
however,  apply  to  private  prosecutions  in  the  district  court,  as  a 
court  of  admiralty,  or  prize  court,  to  recover  damages  for  a  maritime 
tort« 

English  Admiralty  Practice. 

The  civil  jurisdiction  of  the  English  admiralty  is  according  to  the 
forms  of  the  civil  law,  and  before  a  single  judge;  but  the  criminal  ju- 
risdiction, in  which  all  maritime  felonies  are  tried,  is  in  the  court 
of  admiralty  sessions,  before  commissioners  of  oyer  and  terminer, 
being  the  judge  of  the  court  of  admiralty  and  three  associates.  It 
has  cognizance  of  all  crimes  and  offences  committed  at  sea,  or  on 
the  coasts,  out  of  the  body  of  the  county,  and  in  that  court  the  pro- 
ceedings are  by  indictment  and  trial  by  jury.  The  criminal  juris- 
diction of  the  English  admiralty  received  its  present  modification  by 
Act  of  Heniy  YUL;  which  affords  a  strong  precedent  for  the  doc- 
trine of  our  supreme  court,  which  refuses  to  the  federal  courts  any 
criminal  jurisdiction  in  admiralty  cases,  not  derived  from  statute. 

(8)  Distinction  between  the  Jurisdiction  of  Admiralty  and 
Common  Law  Courts. 

A  contest  has  long  existed  upon  this  question.  The  admiralty 
jurisdiction  in  England  originally  extended  to  all  crimes  and  offences 
committed  upon  the  sea,  and  in  all  i)orts,  rivers  and  arms  of  the 
sea,  as  far  as  the  tide  ebbed  and  flowed.  Cokeys  doctrine  was, 
that  the  sea  did  not  include  any  navigable  waters  within  the  body 
of  a  county.  The  statute  of  Richard  XL  excluded  admiralty  juris- 
diction, except  in  cases  of  murder  and  mayhem  upon  land  or  water, 
within  the  body  of  a  county.  On  the  sea  shore  the  common  law 
jurisdiction  is  bounded  by  low  water  mark,  where  the  main  sea 
begins;  and  between  high  and  low  water  mark,  where  the  sea  ebbs 
and  flows,  the  common  law  and  the  admiralty  have  a  divided  or 
alternate  jurisdiction. 

*  The  Amiable  Nancy,  3  Wheat  646L 
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Bivers,  Bays  and  Arms  of  the  Sea. 

With  respect  to  admiralty  jurisdiction  over  arms  of  the  sea,  bays 
and  navigable  rivers,  where  the  tide  ebbs  and  flows,  there  has  been 
great  difference  of  opinion.  On  the  part  of  the  admiralty,  it  was 
claimed  that  it  had  jurisdiction  of  navigable  rivers,  where  the  tide 
ebbs  and  flows  below  the  first  bridges.  On  the  pari;  of  the  common 
law  courts,  it  is  contended,  that  the  bodies  of  counties  comprehended 
all  navigable  rivers,  creeks,  ports  and  arms  of  the  sea,  which  are  so 
narrow,  as  to  ];)ermit  a  i)erson  to  see  occurrences  on  the  opposite 
shore. 

Concurrent  Jurisdiction. 

It  has  been  decided,  that  the  common  law  and  the  admiralty  had  a 
concurrent  jurisdiction  in  bays,  havens,  creeks  &c.,  where  ships  of 
war  floated.  The  high  seas  mean  the  waters  of  the  ocean,  without 
the  boundary  of  any  country,  and  are  the  exclusive  jurisdiction  of  the 
admiralty  up  to  high  water  mark. 

Where  State  Jurisdiction  Attaches. 

Rivers,  harbors,  creeks  and  bays,  where  the  tide  ebbs  and  flows, 
are  within  the  maritime  and  admiralty  jurisdiction  of  the  United 
States;  but  if  they  are  within  the  body  of  a  county  of  any  particular 
state,  the  state  jurisdiction  attaches. 

History  of  Admiralty  Jurisdiction. 

In  very  early  periods,  the  admiralty  jurisdiction,  in  civil  cases,  ex- 
tended to  all  maritime  causes  and  contracts;  and  in  criminal  cases 
to  all  torts  and  offences  as  well  in  -porta  within  the  ebb  and  flow  of 
the  tide,  as  jxpon  the  high  seas.  Coke  was  mistaken  in  his  attempt 
to  conflne  the  ancient  jurisdiction  of  the  admiralty  to  the  high  seas, 
and  exclude  it  from  i)oris  and  narrow  tide  waters.  The  statutes  of 
Richard  IL  and  Henry  lY.  did  not  curiail  this  ancient  jurisdiction 
of  the  admiralty.  A  controversy  for  jurisdiction  lasted  for  two  cen- 
turies between  the  admiralty  and  the  courts  of  conmion  law  to  the 
advantage  of  the  latter,  until  they  acquired  concurrent  jurisdiction 
over  all  maritime  causes,  except  prize  causes,  within  the  cognizance 
of  the  admiralty. 

Ctommon  Lavir  Doctrine. 

The  conmion  law  doctrine  was,  that  the  sea,  ex  vi  termini,  was 
without  the  body  of  any  county;  but  that  all  ports  and  all  navigable 
tide  waters,  where  one  might  distinguish  an  object  on  the  opposite 
shore,  were  within  the  body  of  the  county,  and  under  the  exclusive 
jurisdiction  of  the  conmion  law  courts.  On  the  sea  shore,  high  and 
low  water  mark  determined  what  was  parcel  of  the  sea,  and  what 
was  the  line  of  division  between  the  admiralty  and  courts  of  law. 
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Colonial  Vice- Admiralty  Oonrts. 

The  vice-admiralty  courts  in  this  country,  under  the  colonial  gov- 
ernments, exercised  a  most  ample  jurisdiction  over  all  maritime  con- 
tracts, and  over  torts  and  injuries,  as  well  in  ports,  as  upon  the  high 
seas. 

Maritiine  Contracts. 

The  jurisdiction  of  the  admiralty  over  all  maritime  contracts  is 
now  conceded  in  this  country.  The  admiralty  courts  act  as  courts  of 
equity,  and  administer  justice  upon  the  same  principles  and  with 
equal  safety.  The  circumstance,  that  the  contract  was  under  seal 
does  not  affect  the  jurisdiction,  though  in  England,  the  courts  of  law 
would  grant  a  prohibition  in  such  case.  It  has  been  held,  that  the 
admiralty  have  jurisdiction  of  all  causes  of  a  maritime  nature,  inclu- 
sive of  questions  of  prize,  whether  they  arose  from  contracts  or  from 
torts.* 

Property  in  Ships. 

Suits  in  the  admiralty,  touching  property  in  ships,  were  either  peti- 
tory suits,  in  which  the  mere  title  to  the  property  is  litigated,  or  pos- 
sessory suits,  to  restore  to  the  owner  the  i)ossession.  The  courts  of 
law  claimed  the  exclusive  cognizance  of  mere  questions  of  title^  and 
this  was  granted  them  in  England  shortly  after  the  restoration;  but 
in  this  country  the  distinction  between  petitory  and  possessory  suits 
has  not  been  recognized. 

Extent  of  Admiralty  Jurisdiction. 

It  has  been  made  a  question  as  to  what  were  the  cases  of  admiralty 
and  maritime  jurisdiction  within  the  meaning  of  our  constitution. 
It  is  not  in  the  power  of  congress  to  enlarge  that  jurisdiction,  be- 
cause it  would  be  depriving  the  suitor  of  the  right  of  trial  by  jury, 
which  is  secured  to  him  by  the  constitution  in  suits  at  common  law; 
and  it  is  well  known,  that  in  civil  suits  of  admiralty,  the  proceedings 
are  according  to  the  course  of  the  civil  law,  and  without  jury. 

Exclusive  Jurisdiction  of  District  Courts. 

The  judiciary  act  of  1789  gives  the  district  courts  exclusive  cog- 
nizance of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
including  all  seizures  under  laws  of  impost,  navigation  or  trade  of 
the  United  States,  where  the  seizures  are  made  on  waters  navigable 
from  the  sea  by  vessels  of  ten  or  more  tons  burthen.  But  the  act 
adds:  '^Saving  to  suitors  in  all  cases  a  common  law  remedy,  where 
the  common  law  is  competent  to  give  it."  This  act  of  congress  is 
rather  ambiguous  in  its  meaning. 

*  De  Lovlo  V.  Bolt,  2  GaU.  898,  Fed.  Oas.  No.  3,77a;  Plummer  t.  Webb,  4 
Mason,  380,  Fed.  Gas.  No.  11,233;  The  TUton,  5  Mason,  466,  Fed.  Oas.  No. 
14,054. 
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Jurisdiction  of  tlie  Bistrict  Conrt  Sustained. 

A  French  privateer  was  libelled  in  the  district  court  of  New  York 
for  an  attempt  to  export  arms  from  the  United  States  to  a  foreign 
country,  contrary  to  law.  The  supreme  court  decided,  that  it  was 
a  civil  suit,  not  of  common  law,  but  of  admiralty  and  maritime  juris- 
diction.  The  seizure  was  on  our  waters.  The  process  was  in  rem, 
and  no  jury  was  necessary.^  80  also,  where  a  vessel  was  libelled 
in  the  district  court,  as  forfeited  for  being  concerned  in  the  slave 
trade.^  The  same  rule  applied  to  all  seizures  under  the  act  of 
congress  suspending  commercial  intercourse  with  a  foreign  country, 
and  made  on  waters  navigable  from  sea,  by  vessels  of  ten  tons  bur- 
then.^ All  seizures  in  England  for  violation  of  the  laws  of  revenue, 
trade  or  navigation  were  tried  by  a  jury  in  the  court  of  exchequer, 
according  to  the  course  of  common  law;  and  though  a  proceeding 
in  that  country  be  in  rem,  it  is  not  necessarily  a  proceeding  in  the 
admiralty.  In  seizures  made  on  land,  the  district  court  proceeds 
as  a  court  of  common  law,  according  to  the  course  of  the  English 
exchequer,  on  information  in  rem,  and  the  trial  of  issues  of  fact  is 
to  be  by  jury.  But  in  cases  of  seizures  on  waters  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burden,  the  court  proceeds  as 
an  instance  court  of  admiralty,  by  libel  in  rem,  and  the  trial  is  by 
the  court® 

Seizures  ui>on  Tide  Waters. 

It  is  now  the  settled  law  of  this  country,  that  all  seizures  under 
laws  of  impost,  navigation  and  trade,  if  made  upon  tide  waters 
navigable  from  the  sea,  are  civil  cases  of  admiralty  jurisdiction.  If 
the  act  of  congress  declares  them  to  be  cases  of  admiralty  juritdio* 
tion,  it  seems,  this  is  an  extension  of  admiralty  powers  beyond  the 
English  practice.  Informations  in  England  are  filed  in  the  court  of 
exchequer  for  forfdture,  upon  seizure  of  property  for  breach  of  laws 
of  revenue,  impost,  navigation  and  trade. 

Trial  by  Jury. 

The  constitution  secures  to  the  dtlzen  trial  by  jury  in  all  criminal 
prosecutions,  and  in  all  civil  suits  at  common  law,  where  the  value 
in  controversy  exceeds  twenty  dollars.  The  prosecutions  for  for- 
feitures of  viJuable  property,  under  revenue  and  navigation  laws, 
are  highly  penal  in  their  consequences;  and  the  government  is 
deeply  concerned  in  the  convictions  and  forfeitures.  If  the  prose- 
cution can  be  turned  over  to  the  admiralty  side  of  the  district  court, 
as  being  neither  a  criminal  prosecution  nor  a  suit  at  common  law, 

'  U.  S.  V.  La  Vengeance,  8  DaU.  207. 

*U.  S.  V.  The  Sally,  2  Granch,  406, 

*  U.  S.  V.  The  Betsey,  4  Cranch,  443. 

■  The  Samuel,  1  Wheat  9;  The  Sarah,  8  Wheat.  881. 
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the  trial  Ib  transferred  from  a  jury  to  a  single  jndge.  The  act  of 
1789,  apparently,  did  not  deem  it  a  case  of  admiralty  jurisdiction, 
when  it  admitted  of  prosecution  at  common  law;  for  the  act  saves  to 
suitors,  in  all  cases,  the  right  of  a  common  law  remedy,  where  the 
common  law  is  competent  to  give  it 

Excliisive  Jurisdiction. 

Whatever  admiralty  and  maritime  jurisdiction  the  district  couri» 
possess,  would  seem  to  be  exclusive,  for  the  constitution  declares, 
that  the  judicial  power  of  the  United  States  shall  extend  to  all  cases 
of  admiralty  and  maritime  jurisdiction.  It  is  certain,  however, 
that  the  state  courts  take  cognizance  of  maritime  contracts,  as 
cases  not  of  admiralty  and  maritime  jurisdiction,  strictly  speaking. 
It  may  well  be  doubted,  whether  the  constitution  meant  by  such 
jurisdiction  more  than  the  jurisdiction  in  practice  here  under  the 
English  jurisprudence,  when  the  constitution  was  made,  and  had  no 
historical  reference  to  the  usages  and  practice  of  the  admiralty,  as  it 
once  existed  in  the  Middle  Ages,  before  its  territories  had  been  in- 
vaded by  the  bold  and  free  spirit  of  the  common  law,  armed  with 
the  protecting  genius  and  vigor  of  trial  by  jury. 

(4)  Jurisdiction  of  the  Instance  Courts. 

According  to  English  jurisprudence,  the  instance  court  takes 
cognizance  only  of  things  done,  and  contracts  not  under  seal  made 
on  the  high  seas,  and  without  the  body  of  any  county.  This  ex- 
cludes all  creeks,  bays  and  rivers;  and  if  the  place  be  the  sea  coast, 
then  the  ebbing  and  flowing  of  the  tide  determines  the  admiralty. 
The  cause  must  arise  wholly  npon  the  sea  to  give  the  admiralty  juris- 
diction. If  a  contract  be  made  on  land  to  be  executed  at  sea,  or  be 
made  on  sea  to  be  executed  on  land,  the  common  law  has  tbe  prefer- 
ence, and  excludes  the  admiralty. 

Hypothecation  of  Vessels. 

The  admiralty  has  cognizance  of  maritime  hyjwthecations  of  ves- 
sels and  goods  in  foreign  ports,  for  repairs  done,  or  necessary  sup- 
plies furnished,  even  though  the  bond  was  under  seal,  and  executed 
on  land.  The  jurisdiction,  in  such  case,  depended  on  the  subject 
matter;  for  the  contract  was  merely  in  rem,  and  there  was  no  per- 
sonal covenant  for  the  payment  of  the  money;  hence  admiralty  juris- 
diction was  indispensable,  as  the  courts  of  common  law  do  not 
proceed  in  rem. 

Cognizance  of  Incidental  Matters. 

If  the  admiralty  has  cognizance  of  the  principal  thing,  it  has  also 
of  the  incident,  though,  standing  alone,  the  incident  would  not  be 
within  the  admiralty  jurisdiction.  Hence,  goods  taken  by  pirates, 
and  sold  on  land,  may  be  recovered  from  the  vendee,  by  suit  in  the 
admiralty. 
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Seamen's  Wages. 

Suits  for  seamen's  wages  are  cognizable  in  the  admiralty,  though 
the  contract  be  made  upon  land,  provided,  the  contract  be  not  under 
seaL  All  persons  below  the  rank  of  master  are  termed  mariners. 
The  common  law  admits  this  exception  in  favor  of  seamen  to  the  gen- 
eral rule,  that  the  admiralty  has  no  jurisdiction  of  any  matter  arising 
on  land,  though  of  a  maritime  nature,  as  a  charter-party  or  policy 
of  marine  insurance.  Seamen  have  an  implied  lien  on  the  vessel  for 
services  rendered  upon  the  high  seas  or  tide  waters.  They  may  pro- 
ceed in  rem  and  in  personam ;  but  the  proceeding  in  rem  is  only  main- 
tainable by  material  men,  when  there  is  a  specific  lien,  or  for  wages 
or  repairs,  or  for  necessaries  furnished  to  a  foreign  ship,  or  to  a  ship 
in  a  foreign  port.  The  process  of  a  common  law  court  cannot 
directly  reach  the  thing  in  specie.  The  act  of  congress  of  1790  has 
given  a  summary  relief  for  seamen  in  the  recovery  of  wages,  by  au- 
thorizing the  district  judge,  or,  in  his  absence,  a  magistrate,  to  sum- 
mon the  master  before  him,  and  to  attach  the  vessel  as  security  for 
the  wages. 

Proceedings  in  Admiralty. 

The  proceedings  are  according  to  the  course  of  the  civil  law,  and 
are  noted  for  their  brevity,  celerity,  and  simplicity.  Nothing  can 
be  more  unlike,  in  its  process,  proof,  trial  and  remedy,  than  the  prac- 
tice of  the  courts  of  admiralty  and  of  the  courts  of  common  law. 

(6)  The  District  Court,  as  a  Court  of  Common  Law. 

The  jurisdiction  of  the  district  court,  when  proceeding  as  a  court 
of  common  law,  extends  to  all  minor  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States  and  which  are  not  strictly 
of  admiralty  cognizance;  and  to  all  seizures  on  land,  and  on  waters 
not  navigable  from  the  sea;  and  to  all  suits  for  penalties  and  for- 
feitures there  incurred;  and  to  all  suits  by  aliens  for  torts  done 
in  violation  of  the  law  of  nations,  or  of  a  treaty;  and  to  suits  against 
consuls  and  vice-consuls;  and  to  all  suits  at  common  law,  where  the 
United  States  sue,  and  the  matter  in  dispute  amounts  to  one  hun- 
dred dollars. 

Patent  Causes. 

It  has  jurisdiction  likewise  of  proceedings  to  repeal  patents,  ob- 
tained surreptitiously,  or  upon  false  suggestions.  This  is  a  juris- 
diction that  often  leads  to  intricate  investigations,  respecting  the 
originality  of  inventions  and  improvements  in  complicated  ma- 
chinery. In  such  case,  the  district  court  awards  process,  in  the 
nature  of  a  scire  facias,  to  the  patentee,  to  show  cause,  why  the  pat- 
ent should  not  be  repealed;  and  upon  the  return  of  the  process,  the 
eourt  tries  the  cause  upon  the  pleadings  of  the  parties,  and  the  issue 
of  law  or  fact  joined  thereon,  as  the  case  may  be.    If  the  issue  be 
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one  of  fact,  the  trial  shall  be  by  jury,  according  to  the  course  of  the 
common  law. 

Bankruptcy. 

We  have  no  bankrupt  system  in  existence  under  the  government 
of  the  United  States.  It  is  observed,  that  in  England,  the  sole  con- 
trol of  the  administration  of  the  bankrupt  system  in  all  its  depart- 
ments is  with  the  lord  chancellor,  although  the  jurisdiction  is  not 
in  the  court  of  chancery.  It  is  exercised  summarily  upon  petition, 
and  the  chancellor's  judgment  upon  the  petition  is  without  appeal, 
unless  he  permits  a  bill  to  be  filed,  in  order  to  found  an  appeal  there- 
on. With  us,  an  appeal  lies  under  the  bankrupt  act  from  the  dis- 
trict to  the  circuit  courts;  and  the  state  courts  have  a  concurrent 
jurisdiction  in  matters  of  account  between  the  bankrupt  and  his 
creditora 

(6)  Territorial  Courts. 

Congress  exercises  supreme  powers  of  sovereignty  over  the  ter- 
ritories of  the  United  States.  Unlimited  power  of  legislation  over 
them  is  given  to  congress  by  the  constitution.  No  writ  of  error 
or  appeal  will  lie  from  a  territorial  court  to  the  supreme  court, 
unless  there  be  a  special  statute  provision  for  the  purpose.  Nei- 
ther the  District  of  Columbia,  nor  a  territory,  is  a  state,  within 
the  meaning  of  the  constitution,  or  entitled  to  claim  the  priv- 
ileges secured  to  members  of  the  Union.  ^Such  a  state  of  abso- 
lute sovereignty  on  the  one  hand,  and  of  absolute  dependence  on 
the  other,  is  not  congenial  with  the  free  and  independent  spirit 
of  our  institutions;  and  the  establishment  of  distant  territorial  gov- 
ernments, ruled  according  to  will  and  pleasurei  would  have  a  natural 
tendency  to  abuse  and  oppression. 
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LECTURE  XVm. 

CONCUBRBNT  JUBISDICTION   OP  THE  STATE  GOV- 
ERNMENTS. 

Preamble. 

The  question,  how  far  the  state  govenunents  have  concurrent 
powers,  either  legislative  or  judicial,  over  cases  within  the  jurisdic- 
tion of  the  government  of  the  United  States  has  been  much  dis- 
cussed. 

The  Concurrent  Powers  of  Legislation  in  the  States. 

State  governments  clearly  retain  all  these  rights  of  sovereignty 
which  they  had  before  the  adoption  of  the  constitution  of  the  United 
States,  and  which  were  not  by  that  constitution  exclusively  dele- 
gated to  the  Union. 

State  Bights. 

The  alienation  of  state  sovereignty  would  only  exist  in  three 
cases:  Where  the  constitution  in  express  terms  granted  an  exclu- 
sive authority  to  the  Union;  where  it  granted  in  one  instance  an 
authority  to  the  Union,  and  in  another  prohibited  the  states  from 
exercising  the  like  authority;  and  where  it  granted  an  authority  to 
the  Union,  to  which  a  similar  authority  in  the  states  would  be  ab- 
solutely and  totally  contradictory  and  repugnant.  State  legisla- 
tures retained  all  the  powers  of  legislation,  which  were  not  ex- 
pressly taken  away  by  the  federal  constitution;  and  it  has  been  held, 
that  no  constructive  powers  could  be  exercised  by  the  federal  gov- 
ernment.^ 

State  Legislation. 

The  mere  grant  of  a  power  by  congress  did  not  imply  a  prohibition 
on  the  states  to  exercise  the  same  power.  It  did  not  per  se  transfer 
an  exclusive  sovereignty  on  such  subjects.  The  states  may  legislate 
in  the  absence  of  congressional  regulations.  Whenever  the  terms 
in  which  the  power  was  granted  to  congress,  or  the  nainire  of  the 
power,  required  that  it  should  be  exercised  exclusively  by  congress, 
the  subject  waB  as  completely  taken  from  the  state  legislatures,  as 
if  they  had  been  expressly  forbidden  to  act  on  it.  If  congress  did 
not  exercise  the  power  of  providing  for  organizing  the  militia,  it  was 
competent  for  the  states  to  do  it  The  will  of  congress  may  be  dis- 
covered, as  well  by  what  it  has  not  declared,  as  by  what  it  has  ex- 
pressed. 

^Galder  v.  Bull,  3  DaU.  886;   Houston  v.  Moore^  5  Wheat  1;   Sturges  v. 
Growninsbield,  4  Wheat  183. 

BROWNE  KENT — 11 
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7ademl  Laws,  Paramount. 

Hbe  states  retain  concurrent  authority  with  congress,  except 
where  the  laws  of  the  states  and  of  the  Union  are  in  direct  and 
manifest  collision  on  the  same  subject;  and  then  those  of  the  Union, 
being  the  supreme  law  of  the  land,  are  of  paramount  authority;  and 
the  state  laws,  so  far,  and  so  far  only  as  such  Incompatibility  exists, 
must  necessarily  yield. 

The  Militia. 

The  power  given  to  congress  to  provide  for  organizing,  arming 
and  disciplining  the  militia,  was  not  exclusive.  Not  being  incompati- 
ble with  the  existence  of  a  like  power  in  the  states,  it  might  well 
leave  a  concurrent  power  in  the  latter.  A  state  may  organize,  arm, 
and  discipline  its  own  militia  in  the  absence  of,  or  subordinate  to 
the  regulations  of  congress.  This  power  originally  existed  in  the 
states,  and  the  grant  of  it  to  congress  was  not  necessarily  exclusive, 
unless  a  concurrent  power  in  the  states  would  be  repugnant  to  the 
grant 

Ooncurrent  Gtoneral  Powers  of  States. 

When  once  congress  had  exercised  its  powers  on  a  given  subject, 
the  state  power  on  that  subject,  which  had  before  been  concurrent, 
was,  by  that  exercise,  prohibited.  If  any  given  power  was  orig- 
inally vested  in  a  state,  and  was  not  exclusively  ceded  to  congress; 
or  if  its  exercise  had  not  been  prohibited  to  tiie  state,  such  state 
might  continue  the  exercise  of  that  power,  until  it  came  practically 
in  collision  with  the  exercise  of  some  congressional  power.  When 
that  should  happen,  the  state  authority  would  so  far  be  controlled.^ 

Taxation  by  Congress. 

When  the  constitution  was  under  the  consideration  of  the  state 
conventions,  there  was  much  concern  as  to  the  general  power  of 
taxation  vested  in  the  national  government,  and  it  was  b^eved  to 
be  in  the  power  of  congress,  in  its  discretion,  to  destroy  in  efFect 
the  concurrent  power  of  taxation  remaining  in  the  states,  and  to 
deprive  them  of  the  means  of  supplying  their  own  wants.  The 
claim  of  the  United  States  would  be  preferred,  and  must  be  first 
satisfied.  The  government  would  of  course  have  no  right  to  abolish 
the  state  tax,  but  might  declare  that  its  tax  was  a  lien  from  the 
time  it  was  imposed,  and  entitled  to  be  first  paid.  In  every  other 
case  of  legislation,  the  concurrent  power  in  the  state  would  be  sub- 
ject to  be  taken  away  absolutely.* 

*  Livingston  v.  Van  Ingen,  9  Johns.  507,  576;  Moore  v.  Houston,  8  Serg.  &  K. 
179;  Blanchard  v.  RuaaeU,  13  Mass.  IS. 

*  U.  &  V.  Fisher,  2  Cranch,  397. 
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Federal  Judicial  Process. 

The  question  arose,  how  far  the  judicial  process  of  the  federal 
courts  could  be  controlled  by  the  laws  of  the  several  states.*  It  was 
decided,  that  congress  had  the  exclusive  authority  to  regulate  pro- 
ceedings and  executions  in  the  federal  courts,  and  that  the  states 
had  no  authority  to  control  such  process.  As  to  the  practice  of  the 
federal  courts,  the  laws  of  a  state  are  no  rule  of  decision.  The  laws, 
however,  of  the  several  states  are  regarded  as  rules  of  decision  in 
trials  at  common  law,  in  cases  where  they  apply,  unless  the  consti- 
tution, treaties  or  statutes  of  the  United  States  had  otherwise  pro- 
vided. If  in  any  state,  there  were  no  courts  of  equity,  with  the 
ordinary  equity  jurisdiction,  the  federal  courts  in  such  states,  might 
prescribe  the  mode  of  executing  their  decrees  in  equity.  T3ie  fed- 
eral courts  are  also  invested  with  power  to  alter,  in  their  discretion, 
the  final  process  in  their  courts,  and  to  conform  the  same  to  leg- 
islative changes  made  for  the  state  courts. 

Concurrent  Judicial  Powers  of  the  States. 

The  earliest  commentators  on  the  constitution  laid  down  as  a  rule, 
that  the  state  courts  retained  all  pre-existing  authority,  except 
where  it  was  taken  away,  either  by  an  exclusive  authority  granted 
in  express  terms  to  the  Union;  or  where  a  particular  authority  was 
granted  the  Union,  and  its  exercise  prohibited  to  the  states;  or 
where  an  authority  was  granted  the  former,  with  which  a  similar 
authority  in  the  states  would  be  utterly  incompatible.  A  concur- 
rent jurisdiction  in  the  state  courts  was  admitted,  in  all  except 
these  enumerated  cases. 

Subsequent  Federal  Legislation. 

Congress,  In  the  course  of  legislation,  might  commit  the  decision 
of  causes  arising  upon  their  laws  to  the  federal  courts  exclusively; 
but  unless  the  state  courts  were  expressly  excluded  by  the  acts  of 
congress,  they  would  take  concurrent  cognizance  of  the  causes,  to 
which  those  acts  might  give  birth,  subject  to  the  exceptions  above 
stated. 

Appeal  from.  State  Courts. 

In  all  cases  of  concurrent  jurisdiction  an  appeal  would  lie  from 
the  state  courts  to  the  supreme  court  of  the  United  States;  and 
without  such  right  of  appeal,  the  concurrent  jurisdiction  of  the 
state  courts,  in  matters  of  national  concern,  would  be  inadmissible. 

Views  of  Judge  Story. 

Judge  Story  adopted  the  view,  that  the  whole  judicial  power  of 
the  United  States  should  be  at  all  times  vested  in  an  original  or 

« Wayman  v.  Southard,  10  Wheat  1. 
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appellate  form  in  some  courts  created  under  its  own  authority.  In 
some  cases,  the  judicial  power  of  the  United  States  is  unavoidably 
exclusive  of  all  state  authority,  and  in  all  cases  may  be  made  so 
by  act  of  congress.  No  part  of  the  criminal  jurisdiction  of  the 
United  States  can,  consistently  with  the  constitution,  be  delegated 
to  state  tribunals.  The  admiralty  and  maritime  jurisdiction  is  of 
the  same  exclusive  cognizance.  State  courts  may  in  the  exercise 
of  their  ordinary  original  jurisdiction,  incidentally  take  cognizance 
of  cases  arising  under  the  federal  constitution,  laws  and  treaties.' 

Acts  of  Congress  as  to  Concurrent  Jurisdiction. 

In  the  judiciary  act  of  1789,  the  exclusive  and  concurrent  juris- 
diction conferred  on  the  courts  was  clearly  distinguished.®  A  grant 
of  jurisdiction  generally  did  not  in  itself  vest  an  exclusive  jurisdic- 
tion. This  act  granted  exclusive  jurisdiction  to  the  circuit  courts 
of  all  crimes  and  offences  cognizable  under  the  authority  of  the 
United  States,  except  where  the  laws  of  the  Union  should  provide 
otherwise; 

Bestowment  of  Judicial  Powers  by  Congress. 

The  supreme  court  has  disclaimed  all  congressional  authority  to 
bestow  judicial  powers  on  state  courts  and  magistrates.  Ck)ngress 
cannot  confer  jurisdiction  upon  any  courts,  but  such  as  exist  under 
the  federal  constitution  and  laws;  although  the  state  courts  may 
exercise  jurisdiction  in  cases  authorized  by  the  laws  of  the  state, 
and  not  prohibited  by  the  exclusive  jurisdiction  of  the  federal 
courts. 

Autrefois  Acquit  or  Convict. 

The  sentence  of  either  court,  whether  of  conviction  or  acquittal, 
might  be  pleaded  in  bar  of  the  prosecution  before  the  other;  as 
much  so  as  the  judgment  of  a  state  court,  in  a  civil  case  of  concurrent 
jurisdiction  might  be  pleaded  in  bar  of  an  action  for  the  same  cause 
instituted  in  a  circuit  court  of  the  United  States.  Another  difficulty 
is,  whether,  if  a  conviction  of  a  crime"  against  the  federal  govern 
ment  be  had  in  a  state  court  of  concurrent  jurisdiction,  the  governor 
of  the  state  would  have  the  power  to  pardon,  and  in  that  way  con- 
trol the  law  and  policy  of  the  United  States. 

Conclusion  as  to  Concurrent  Jurisdiction. 

In  judicial  matters,  the  concurrent  jurisdiction  of  the  state 
tribunals  depends  altogether  upon  the  pleasure  of  congress;  and 
may  be  revoked  whenever  it  deems  proper  in  every  case  in  which 
the  subject  matter  is  cognizable  in  the  federal  courts.  Without  an 
express  provision  to  the  contrary,  the  state  courts  will  retain  a  con- 

*  Martin  v.  Hunter,  1  Wheat  904.  *  Houston  v.  Moore,  6  Wheat  1. 
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cxiiTent  jurisdlctioii,  in  all  casei^  where  they  had  Jurisdiction  orig- 
inally over  the  subject  matter. 

Powers  Oranted  to  State  Courts. 

There  are  various  acts  of  congress,  in  which  dniles  have  been  im- 
posed on  state  magistrates  and  courts,  and  by  which  they  have  been 
invested  with  jurisdiction  in  civil  suits,  and  over  complaints  and 
prosecutions  in  penal  and  criminal  cases  for  fines,  penalties  and  for- 
feitures, arising  under  federal  laws.  State  courts  are  not  bound, 
in  consequence  of  any  act  of  congress,  to  assume  and  exercise  juris- 
diction in  such  cases.  It  is  merely  permitted  to  them  to  do  so,  as  far 
as  is  compatible  with  their  state  obligations. 

Soldier,  Beleased  by  Habeas  Corpus. 

A  writ  of  habeas  corpus  was  granted  by  a  state  court  to  bring 
before  it  an  enlisted  soldier  of  the  federal  army  on  the  allegation, 
that  he  was  an  infant,  and  hence  not  duly  enlisted.  The  question 
in  this  case  was  settled  in  favor  of  a  concurrent  jurisdiction.^ 

Distinction  in  Suits. 

A  marked  distinction  was  drawn  between  suits  for  a  civil  debt 
due  the  United  States,  and  on  a  penalty  for  breach  of  the  revenue 
law.  In  the  former  case  the  state  court  had  a  concurrent  juris- 
diction,^ while  the  latter  suit  was  only  cognizable  in  a  federal  court.^ 

Judiciary  Act  of  1788. 

This  act  was  the  true  exposition  of  the  constitution,  with  respect 
to  the  concurrent  jurisdiction  of  the  state  courts,  and  the  exclusive 
jurisdiction  of  the  federal  tribunals;  and  by  that  act  the  exclusive 
cognizance  of  all  crimes  and  offences,  cognizable  under  the  authority 
of  the  United  States,  and  of  all  suits  for  penalties  and  forfeitures, 
was  given  to  the  federal  courts.  This  act  in  no  instance  excluded 
the  previously  existing  jurisdiction  of  the  state  courts,  except  in 
a  few  specified  cases  of  a  national  nature,  but  their  jurisdiction  was 
excluded  in  criminal  cases,  and  with  respect  to  offences  arising  under 
the  acts  of  congress. 

Jurisdiction  of  State  Courts. 

If  state  courts  do  voluntarily  entertain  jurisdiction  of  causes 
cognizable  under  the  authority  of  the  United  States,  they  assume  it 
upon  the  condition  that  the  appellate  jurisdiction  of  the  federal 
courts  shall  apply.  Their  jurisdiction  of  federal  causes  iSi  however, 
confined  to  civU  actions,  or  to  enforce  penal  statutes. 

*  In  re  Fergngon,  9  Johns.  239;  In  re  Stacy,  10  Johns.  828. 
'U.  S.  V.  Dodfire,  14  Johns.  95. 

*  U.  S.  y.  Lathrop,  17  Johns.  4. 
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Enforcement  of  Penal  Laws. 

It  has  been  held,  that  one  sovereign  state  cannot  make  nse  of  the 
municipal  courts  of  another  government  to  enforce  its  penal  laws; 
and  it  is  not  in  the  power  of  congress  to  vest  such  a  jurisdiction 
in  the  state  courts. 

Virg^inia  Decisions. 

The  court  of  errors  in  Virginia  decided,  that  it  had  no  jurisdiction 
to  punish  by  indictment  stealing  packets  from  the  mail,  as  that  was 
an  offence,  created  by  act  of  congress.  Also,  that  no  state  court 
had  jurisdiction  of  an  action  in  favor  of  the  United  States  to  recover 
a  penalty  for  a  forfeiture  or  breach  of  federal  law,  even  if  congress 
should  attempt  to  confer  such  jurisdiction.  The  courts  of  Virginia 
also  decided,  that  congress  could  not  give  jurisdiction  to  a  state 
court  or  magistrate,  as  such,  nor  prosecute  in  the  state  courts  for 
a  public  offence. 
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LEOTURB  XrX. 
CONSTITUTIONAL  BESTBI0TI0N8  ON  THE  STATES. 

Objects  of  the  Constitution. 

The  constitution  was  established  by  the  people  of  the  United 
States  for  their  own  goyemment  as  a  nation,  and  not  for  the  govern- 
ment  of  the  individual  states.  The  powers  conferred,  and  the  limita- 
tions on  power  contained  therein ,  are  applicable  to  the  federal  gov- 
ernment; and  the  limitations  do  not  apply  to  tlie  state  governments, 
unless  expressed  in  terms.  Thus,  for  instance  the  provision  in  the 
constitution,  that  private  property  shall  not  be  taken  for  public  use, 
without  just  compensation,  does  not  apply  to  the  state  governments. 

State  Bif^hts. 

The  people  of  the  respective  states  are  left  to  create  such  restric- 
tions on  the  exercise  of  the  power  of  their  particular  governments, 
as  they  may  think  proper;  and  restrictions  by  the  federal  constitu- 
tion on  the  exercise  of  power  by  the  individual  states,  in  cases  not 
consistent  with  the  objects  and  policy  of  the  powers  vested  in  the 
Union  are  expressly  enumerated. 

BestrictLons  upon  the  States. 

**No  state,"  says  the  constitution,  "shall  enter  into  any  treaty,  alli- 
ance or  confederation;  grant  letters  of  marque  and  reprisal;  coin 
money;  emit  bills  of  credit;  make  anything  but  gold  and  silver  coin 
a  tender  in  payment  of  debts;  pass  any  bill  of  attainder,  ex  post 
facto  law,  or  law  impairing  the  obligation  of  contracts;  or  grant  any 
title  of  nobility."  No  state,  without  the  consent  of  congress,  can 
levy  duties  on  imports  or  exports,  except  what  may  be  necessary 
for  executing  its  inspection  laws;  nor  lay  a  duty  on  tonnage,  keep 
troops  or  ships  of  war  in  time  of  peace,  enter  into  compacts  with  an- 
other state  or  foreign  power,  or  engage  in  war,  unless  actually  invad- 
ed or  in  imminent  danger. 

1.  Emission  of  Bills  of  Credit. 

These  are  promissory  notes  or  bills  issued  by  a  state  government, 
exclusively  on  the  credit  of  a  state,  and  intended  to  circulate  as 
money,  redeemable  by  the  state  at  a  future  day.  The  prohibition  for 
issuing  these  does  not  apply  to  the  notes  of  a  state  bank,  drawn  on 
the  credit  of  a  particular  fund.  Through  all  our  colonial  history, 
paper  money  was  much  in  use;  and  down  to  the  date  of  the  constitu- 
tion, bUls  of  credit,  issued  under  authority  of  the  confederate  con- 
gress, or  of  the  individual  states,  and  intended  for  circulation,  were 
denominated  paper  money.  Instruments,  however,  issued  by  a 
state^  binding  it  to  pay  money  at  a  future  day  for  services  received, 
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or  for  money  borrowed  for  present  use,  were  declared  not  to  be  bills 
of  credit 

2.  Passage  of  Ex  Post  Facto  Laws. 

These  are  laws,  which  make  an  act  done  before  the  passing  of  the 
law,  and  which  was  innocent  when  done,  criminal;  or  which  ag- 
gravated a  crime,  and  made  it  greater  than  when  committed;  or 
which  changed  the  punishment,  and  inflicted  a  greater  punishment, 
than  the  law  annexed  to  the  crime  when  committed,  or  which 
altered  the  legal  rules  of  evidence,  and  received  less  or  diffjerent 
testimony  than  the  law  required  at  the  time  of  the  commission  of 
the  offence,  to  convict  the  offender.^  An  ex  post  facto  law  is  one 
which  renders  an  act  punishable  in  a  manner,  in  which  it  was  not 
punishable,  when  conunitted.^  It  extends  to  laws  passed  after  an 
act,  and  affecting  a  party  in  his  person  or  estate.  Ex  post  facto 
laws  relate  to  penal  and  criminal  proceedings,  which  impose  punish- 
ments or  forfeitures,  and  not  to  civil  actions,  which  affect  private 
rights  retrospectively. 

3.  State  Ck)ntrol  over  Federal  Authority. 

State  legislatures  cannot  annul  the  judgments,  nor  determine  the 
extent  of  the  jurisdiction  of  the  federal  courts.*  Such  a  power 
resides  in  the  supreme  judicial  tribunal  of  the  nation.  No  state 
court  has  authority  to  enjoin  a  judgment  of  the  XJ.  S.  circuit  court, 
or  to  stay  proceedings  under  it;  ^  nor  shall  it  interfere  with  seizures 
of  property  made  by  revenue  officers  under  the  federal  laws;  nor 
interrupt,  by  process  of  replevin,  injunction  or  otherwise,  the  exer- 
cise of  the  authority  of  federal  officers.* 

Authority  over  Federal  Officers. 

A  state  court  cannot  issue  a  mandamus  to  an  officer  of  the  United 
States.®  The  official  conduct  of  an  officer  of  the  federal  government 
can  only  be  controlled  by  the  power  that  created  him.  If  a  federal 
officer  who  makes  a  seizure  has  jurisdiction  of  the  subject  matter, 
then  the  inquiry  as  to  the  validity  of  the  seizure  belongs  exclusively 
to  the  federal  courts.  But  if  there  be  no  jurisdiction,  then  the 
state  courts  may  protect  the  person  or  property  so  illegally  invaded. 

Exemption  of  Mail  Carriers  from  Arrest. 

A  district  judge  of  Maryland  held  that  an  innkeeper  had  no  lien 
on  horses  which  he  had  fed,  and  which  were  employed  in  the  trans- 
portation of  the  mail.  He  also  held,  that  even  a  stolen  horse  found 
in  the  mail  stage  could  not  be  seized ;  nor  could  the  driver,  being  in 
debt,  or  having  committed  an  offence,  be  arrested  in  such  a  way  as 

*  Oalder  v.  BuH,  3  Dall.  386.  •  McKlm  v.  Voorhles,  7  Oranch,  279. 

•  Fletcher  v.  Peck,  6  Cranch,  138.  •  Slocum  v.  Mayberry,  2  Wheat  1. 

■  U.  S.  V.  Peters,  5  Craucli,  115.  •  McClung  v.  Silllman,  6  Wheat.  508. 
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to  obstruct  the  passage  of  the  mail  But  in  a  subsequent  case  in  the 
circuit  court  of  Pennsylvania,  it  was  held  that  the  act  of  congress 
for  the  protection  of  the  mail  should  not  be  so  construed,  as  to  en- 
danger the  public  peace  and  safety.  The  carrier  of  the  mail, 
driving  rapidly  through  a  populous  thoroughfare  may  be  stopped, 
and  the  mail  temporarily  detained.  If  the  officer  had  a  warrant 
against  a  felon  in  the  stage,  or  if  the  driver  should  commit  murder 
in  the  street,  the  fact  that  he  was  on  the  mail  coach  would  not 
prevent  his  immediate  arrest.^ 

Injuiictions  upon  State  Oonrts. 

A  court  of  the  United  States,  it  is  decided,  cannot  enjoin  pro- 
ceedings in  a  state  court  The  circuit  court  cannot  interfere  with 
the  jurisdiction  of  the  courts  of  a  state.^ 

4.  Laws  Impairixig  the  Obligation  of  Contracts. 

No  state  can  pass  any  law  impairing  the  obligation  of  contracts. 
Xo  prohibitory  clause  in  the  constitution  has  given  rise  to  more 
protracted  litigation  than  this  one,  and  many  judicial  decisions 
define  and  enforce  this  prohibition. 

Bepeal  of  a  Statute,  Making  a  Ghrant. 

By  act  of  assembly,  the  legislature  of  Georgia  authorized  the 
oude  of  a  large  tract  of  wild  land.  By  subsequent  legislation,  the 
act  was  repealed,  thus  rescinding  the  sale.  The  supreme  court 
declared,  that  when  a  law  was  in  its  nature  a  contract,  and  ab- 
solute rights  have  vested  under  such  contract,  a  repeal  of  the  law 
could  not  divest  those  rights,  nor  impair  the  title  so  acquired.  A 
grant  is  a  contract  executed,  and  a  party  is  always  estopped  by 
his  own  grant.  A  party  cannot  pronounce  his  own  deed  invalid, 
though  that  party  be  the  legislature.  A  grant  amounts  to  an  extin- 
guishment of  the  right  of  the  grantor,  and  implies  a  contract  not  to 
reassert  that  right.  A  grant  from  the  state  is  as  much  protected 
by  the  operation  of  the  provision  of  the  constitution,  as  a  grant 
from  one  individual  to  another,  and  the  state  is  inhibited  from  im- 
pairing its  own  contracts.^ 

State  liands  Declared  Exempt  from.  Tax. 

Where  a  legislature  declared  that  certain  lands  to  be  purchased 
from  the  Indians  should  not  be  subject  to  any  tax,  such  a  legislative 
act  amounted  to  a  contract,  which  could  not  be  rescinded  by  subse- 
quent legislation.^^ 

'U.  S.  V.  Hart,  1  Pet  O.  C.  390,  Fed.  CSas.  No.  15310. 

•  ViggB  V.  Wolcott,  4  Cranch,  179. 

•  Fletcher  v.  Peck,  6  Cranch,  87. 

•  New  Jersey  v.  Wilson,  7  Cranch,  164. 
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Legiislative  Orant. 

A  legislative  grant,  competently  made,  vests  an  indefeasible  and 
irrevocable  title.  It  is  not  revocable  in  its  own  nature,  and  held  only 
durante  bene  placito. 

Creation  of  Corporations. 

Nor  can  the  legislature  repeal  statutes  creating  private  corpora- 
tions, or  confirming  to  them  property  already  acquired  under  the 
faith  of  previous  laws;  and  by  such  repeal  vest  the  property  in 
others,  without  the  consent  or  default  of  the  corporators.^^ 

Charter  of  Dartmouth  College. 

In  a  most  elaborate  opinion  of  the  supreme  court,  this  principle, 
that  states  cannot  by  legislation  impair  the  obligation  of  contracts 
was  distinctly  enunciated.  It  was  held,  that  the  charter  granted 
to  the  trustees  of  Dartmouth  College  in  1769  by  the  British  crown 
was  a  contract  within  the  meaning  of  the  constitution,  and  protected 
by  it;  that  the  college  was  a  private,  charitable  institution,  not  liable 
to  the  control  of  the  legislature ;  and  that  the  act  of  the  legislature 
of  New  Hampshire,  altering  the  charter  in  any  material  respect, 
without  the  consent  of  the  corporation,  was  an  act  impairing  the 
obligation  of  the  charter,  and  hence  unconstitutional  and  void.  The 
decision  in  this  celebrated  case  threw  an  impregnable  barrier  around 
all  rights  and  franchises  derived  from  the  grant  of  government,  and 
gave  solidity  and  inviolability  to  the  literary,  charitable^  religious 
and  commercial  institutions  of  our  country.^^ 

Legislative  Divorces. 

Judge  Story  denies  the  power  of  the  legislature  to  dissolve  the  con- 
tract of  marriage,  without  a  breach  on  either  side,  and  against  the 
wishes  of  the  parties.  A  dissolution  of  the  marriage  obligation, 
without  any  default  or  assent  of  the  parties,  falls  within  the  pro^ 
hibition  of  the  constitution,  just  as  any  other  contract  for  a  valuable 
consideration.  A  man  has  as  good  a  right  to  his  wife,  as  to  the 
property  acquired  under  a  marriage  contract;  and  to  divest  him  of 
that  right,  without  his  default,  and  against  his  will,  would  be  as 
flagrant  a  violation  of  the  principles  of  justice,  as  the  confiscation  of 
his  estate. 

Trust  Estate. 

A  grant  to  a  private  trustee  for  the  benefit  of  a  particular  cestui 
que  trust  or  for  any  special  charity,  cannot  be  the  less  a  contract, 
because  the  trustee  takes  nothing  for  his  own  benefit  Nor  does  a 
private  donation  vested  in  a  trustee  for  objects  of  a  general  nature^ 

"  Terrett  v.  Taylor,  9  Qranch,  43. 

"  Dartmouth  College  v.  Woodward,  4  Wheat  518. 
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thereby  become  a  public  trust,  which  the  government  may  at  its 
pleasure,  take  from  a  trustee. 

Hevocatlon  of  a  Legislative  Grant. 

Government  cannot  revoke  a  grant,  even  of  its  own  funds,  when 
given  to  a  private  person,  or  to  a  corporation,  for  special  uses.  It 
has  no  other  remaining  authority,  but  what  is  judicial,  to  enforce 
the  proper  administration  of  the  trust  Nor  is  a  grant  less  a  con- 
tract, though  no  beneficial  interest  accrues  to  the  possessor.  All 
incorporeal  hereditaments,  as  immunities,  dignities,  ofQces  and  fran- 
chises, are  rights  deemed  valuable  in  law. 

Corporate  Franchises. 

AH  corporate  franchises  are  legal  estates.  They  are  powers 
coupled  with  an  interest,  and  corporators  have  vested  rights  in 
their  character  as  corporators.  If  a  grant  of  franchise  be  made  to 
A,  in  trust  for  a  special  purpose,  the  grant  cannot  be  revoked,  and 
a  new  grant  be  made  to  A,  B,  and  0  for  the  same  purpose,  without 
violating  the  obligation  of  the  first  grant 

Deviation  from  the  Terms  of  a  Contract. 

The  objection  to  a  law,  as  impairing  the  obligation  of  contracts, 
does  not  depend  upon  the  extent  of  the  change  which  the  law  effects 
in  it  Any  deviation  from  its  terms,  by  postponing  or  accelerating 
the  period  of  its  performance,  imposing  new  conditions  or  dispensing 
with  existing  conditions,  however  apparently  immaterial  in  their 
effect  upon  the  contract  or  upon  any  part  of  it,  impairs  its  obliga- 
tion. To  deny  any  remedy  under  a  contract,  or  to  burden  the  remedy 
with  new  conditions  and  restrictions,  and  thus  make  it  practically 
useless,  is  equally  a  violation  of  the  constitution. 

Belease  of  Surety. 

Upon  this  principle,  if  a  creditor  agrees  with  his  debtor  to  post- 
pone the  day  of  payment,  or  in  any  other  way  to  change  the  terms  of 
the  contract,  without  the  consent  of  the  surety,  the  latter  is  dis- 
charged, although  the  change  was  for  his  advantage. 

Oontracts  between  States. 

It  has  been  decided  that  a  compact  between  two  states  is  a  con- 
tract within  the  constitutional  prohibition.  The  terms  contract  and 
compact  are  synonymous;  and  a  contra^gt  is  an  agreement  of  two  or 
more  parties  to  do  or  not  to  do  certain  acts.  The  constitution  em- 
braces an  contracts  executed  and  executory,  and  whether  between 
individuals,  or  between  a  state  and  individuals.  A  state  has  no 
more  power  to  impair  an  obligation,  in  which  she  herself  has  entered, 
than  she  has  to  impair  the  contracts  of  individuals.^* 

"  Green  v.  Biddle,  8  Wheat  1. 
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Discharf^e,  under  State  Insolvent  Law. 

The  federal  courts  have  decided,  that  a  state  law  which  discharged 
a  debtor  from  his  contract  to  pay  without  performance,  and  released 
him  from  any  future  obligation  to  pay,  impaired,  because  it  entirely 
discharged  the  obligation  of  the  contract;  and  consequently  the 
discharge  of  the  defendant  as  an  insolvent  was  no  bar  to  a  suit 
for  the  debt  in  the  federal  courts.  Yet  the  court  held,  that  the 
states  might  by  law  discharge  debtors  from  imprisonment,  for  im- 
prisonment was  no  part  of  the  contract,  but  only  a  means  of  coer- 
cion. They  might  also  pass  statutes  of  limitation,  for  such  statutes 
relate  to  the  remedy,  and  not  to  the  obligation  of  the  contract 
States  could  pass  bankrupt  laws,  in  the  absence  of  uniform  laws  of 
bankruptcy  passed  by  congress,  provided  those  laws  contain  no  pro- 
vision violating  the  obligation  of  contracts. 

Discharge  of  the  Debtor. 

The  insolvent  laws  of  a  majority  of  the  states  only  discharge  the 
person  of  the  debtor,  leaving  the  obligation  to  pay  in  full  force,  and 
to  this  the  constitution  is  not  opposed.  But  a  law,  which  discharges 
the  debtor  from  his  contract  to  pay  a  debt  in  a  given  time,  without 
performance,  and  released  him  without  payment,  entirely  from  any 
future  obligation  to  pay,  impaired  the  obligation  of  the  contract. 
It  is  an  implied  condition  of  every  contract,  that  the  party  shall 
be  absolved  from  its  performance,  if  the  event  takes  place,  which 
the  existing  law  declares  shall  dispense  with  the  performance.^^ 

Effect  of  the  Insolvent  lia'w. 

As  the  decisions  now  stand,  the  debt  must  have  been  contracted 
after  the  passing  of  the  act,  and  the  debt  must  have  been  within 
the  state,  and  between  citizens  of  the  state,  or  a  discharge  will  not 
extinguish  the  remedy  against  the  future  property  of  the  debtor.** 

Discharge  under  the  Civil  Law. 

The  cessio  bonorum  of  the  Boman  law,  introduced  by  Julius 
Caesar,  and  which  prevails  at  present  in  most  parts  of  the  continent 
of  Europe,  only  exempted  the  person  of  the  debtor  from  imprison- 
ment. It  did  not  release  or  discharge  the  debt,  nor  exempt  the 
future  acquisitions  of  the  debtor  from  execution  for  the  debt.  The 
cession,  under  the  Boman  law,  did  not  extend  to  protect  the  debtor 
from  personal  responsibility,  for  penalties  accruing  on  the  com- 
mission of  crimes. 

6.  Naturalization  Laws. 

Congress,  under  the  constitution,  has  power  to  establish  a  uni- 
form rule  of  naturalization.    No  state  can  pass  naturalization  laws. 

*•  ^turges  V.  Crownlnshield,  4  Wheat.  122. 
*•  McMillan  v.  McNeiU,  4  Wheat.  209. 
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If  each  state  could  naturalize  upon  one  year's  residence,  when  the 
act  of  congress  requires  five,  how  can  the  act  of  congress  become 
a  uniform  rule?  The  power  to  naturalize  is  exclusively  vested  in 
congress.^® 

6.  Taxes  on  National  Banks  or  National  Stock. 

The  states  cannot  impose  a  tax  on  the  national  bank  or  its  branch- 
es, or  on  national  stock.  State  governments  have  no  right  to  tax 
any  of  the  constitutional  means  employed  by  the  federal  government 
to  execute  its  constitutional  powers;  nor  to  retard,  impede,  burden, 
or  in  any  manner  control  the  operations  of  the  constitutional  laws 
enacted  by  congress  to  carry  into  effect  the  powers  vested  in  the  na- 
tional government.*'' 

Bestriction  of  State  Taxation. 

To  define  and  settle  the  bounds  of  the  restriction  of  the  power 
of  taxation  in  the  states  is  a  difficult  undertaking.  The  power  of 
taxation  is  to  be  concurrently  exercised  by  the  federal  and  state 
governments,  but  the  paramount  authority  of  the  United  States  may 
restrain  a  state  from  any  exercise  of  it,  which  may  be  incompatible 
with,  and  repugnant  to,  the  constitutional  laws  of  the  Union. 

Sovereignty  of  a  State. 

The  sovereignty  of  a  state  extends  to  everything  which  exists  by 
its  own  authority,  or  is  introduced  by  Its  permission;  but  it  does  not 
extend  to  those  means  employed  by  congress  to  carry  into  execution 
their  constitutional  powers.  The  power  of  state  taxation  Is  to  be 
measured  by  the  extent  of  state  sovereignty,  and  a  state  possesses 
the  unimpaired  power  of  taxing  the  people  and  property  of  the 
state.  But  It  places  beyond  the  reach  of  state  power  all  those 
powers  conferred  on  the  federal  government,  and  the  means  of  car- 
rying those  powers  into  execution.  This  principle  relieves  from  all 
clashing  sovereignty,  and  from  Interfering  powers. 

Power  to  Tax. 

The  power  to  tax  would  Involve  the  power  to  destroy,  and  the 
power  to  destroy  might  defeat  the  power  to  create.  If  the  states 
might  tax  one  instrument  employed  by  the  government  In  the  execu- 
tion of  its  powers,  they  might  tax  every  other  instrument,  as  the 
mail,  the  mint  and  even  judicial  process.  A  tax  on  the  operations 
of  a  national  bank  taxed  an  instrument  employed  by  the  federal  gov- 
ernment to  carry  its  powers  into  execution,  and  hence  was  uncon- 
stitutional. Yet  the  states  are  not  deprived  of  any  resources  of  tax- 
ation, which  they  originally  possessed,  and  the  restriction  does  not 
extend  to  a  tax  paid  by  the  real  estate  of  the  bank,  in  common  with 

'*  Chirac  v.  Chirac,  2  Wheat.  2G9;  Houston  v.  Moore,  5  Wheat  4a 
"  McCnUoch  v.  Maryland,  4  Wheat.  316. 
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the  real  property  within  the  state,  nor  to  a  tax  hnpoaed  upon  the 
interest  which  the  citizens  of  the  state  may  hold  in  sach  insdtntioiL 

Bank  of  the  United  States. 

This  national  bank  was  not  created  for  prhrate  purposes.  It  was 
a  public  corporation,  created  for  pablic  and  national  purposes,  to 
carry  into  effect  the  powers  Tested  in  the  federal  gOTemmeut.  The 
business  of  lendiug  money  for  prirate  purposes  was  an  incidental 
circumstance,  and  not  the  primary  object.  If  the  trade  of  the  bank 
was  essential  to  the  fiscal  operations  of  the  gOTemment,  that  trade 
must  be  exempt  from  state  control,  and  a  tax  upon  it  was  repugnant 
to  the  constitution.  A  state  tax  on  stock  issued  for  loans  made  to 
the  United  States  is  unconstitutionaL^* 

7.  Jurisdiction  over  Ceded  Places. 

The  state  gOTemments  hare  no  jurisdiction  in  places  ceded  to  fbe 
United  States^  They  may  lose  all  jurisdiction  over  places  purchased 
by  congress,  by  the  consent  of  the  l^islature  of  the  state,  for  the 
erection  of  forts,  dock-yards,  light  houses,  hospitals,  military  acade- 
mies and  other  needful  buildings^  Usually  a  proviso  or  reservation 
is  annexed  to  the  consent  of  the  state,  that  all  civil  and  criminal 
process,  issued  under  the  authority  of  a  state,  may  be  executed  on 
the  ceded  lands.^*  The  object  of  this  reservation  is  to  prevent  the 
ceded  lands  from  becoming  a  sanctuary  for  fugitives  from  justice^ 
for  acts  done  within  the  state;  and  such  permission  is  not  incom- 
patible with  exclusive  sovereignty.  The  sovereign,  in  allowing  the 
free  exercise  of  such  process,  makes  it  quoad  hoc  his  own  process. 
The  courts  of  the  United  States  have  a  sole  and  ^^dusive  jurisdic- 
tion over  an  offence  committed  within  a  ceded  place,  says  Judge 
Story,  notwithstanding  a  reservation  of  the  right  to  execute  civil  and 
criminal  process  of  a  state. 

Gtoneral  and  Ijocal  Ijeg^islation. 

Congress,  in  exercising  powers  of  exclusive  legislation  over  a  ceded 
place  or  district,  unites  the  powers  of  general  with  those  of  local 
legislation.  The  power  of  local  legislation  carries  with  it,  as  an 
incident,  the  right  to  make  that  power  effectual  It  is  competent 
for  congress  to  try  and  to  punish  an  offender  for  an  offence  commit- 
ted in  one  of  these  local  districts  in  a  place  not  within  such  juris- 
diction; or  to  provide  for  the  pursuit  and  arrest  of  a  criminal  es- 
caping from  a  district,  after  committing  a  felony  there;  or  to  punish 
a  person  for  concealing,  out  of  a  district,  a  felony  conmiitted  with- 
in it«> 

**  Weston  V.  Olty  OouncQ  of  C3harleston,  2  Pet  449. 

"*  U.  a  V.  Com^,  2  Mason,  60,  91.  Fed.  Gas.  Nos.  14,887, 14868L 

"  Cohens  v.  Virginia,  6  Wheat.  264. 
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State  Cognizance  of  Offences  In  Ceded  Districts. 

Hence  state  courts  cannot  take  cognizance  of  any  offences  commit- 
ted within  such  ceded  districts,  nor  can  tlie  inhabitants  of  snch 
places  exercise  any  civil  or  political  privileges  under  the  laws  of  the 
state,  because  they  are  not  bound  by  those  laws.  But  if,  in  fact, 
the  state  has  not  ceded  the  place,  its  jurisdiction  remains,  notwith- 
standing the  place  has  been  occupied  by  the  troops  of  the  United 
States.^^  The  purchase  of  land  by  the  government  does  not  in 
itself  vest  it  with  jurisdiction  or  oust  that  of  the  state,  without 
being  accompanied  or  followed  with  the  consent  of  the  state  legis- 
lature. 

8.  Power  of  Congress  to  Begulate  Commerce. 

The  questions  arising  under  this  power  have  been  of  the  utmost 
consequence  to  the  interests  of  the  Union,  and  the  residuary  claims 
of  the  states. 

Embargo  Acts. 

By  act  of  congress  of  1807  an  embargo  was  laid  on  all  ships  in 
the  ports  of  the  country,  and  a  prohibition  of  exportation  from  the 
United  States,  either  by  land  or  water,  of  any  goods  of  foreign  or 
domestic  growth  or  manufacture.  The  court  decided,  that  this  em- 
bargo act  was  within  the  constitutional  provision.  The  power  of 
congress  was  sovereign  relative  to  commercial  intercourse,  qualified 
by  the  limitations  and  restrictions  expressed  in  the  constitution; 
and  by  the  treaty  maMng  power  of  the  president  and  senate,  con- 
gress could  control  or  abridge  commerce  for  the  advancement  of 
national  purposes.  Non-intercourse  and  embargo  laws  are  within 
the  range  of  legislative  discretion;  and  if  congress  has  the  power 
for  the  purposes  of  safety  or  preparation,  to  suspend  commercial  in- 
tercourse with  foreign  nations,  it  is  not  limited  as  to  duration,  man- 
ner or  extent 

Steam  Navigation  of  Bivers. 

The  federal  supreme  court  in  1824  declared  void  and  unconstitu- 
tional the  acts  of  the  New  York  legislature  in  granting  to  Living- 
ston and  Fulton  the  exclusive  navigation  of  the  waters  of  the  state 
in  vessels  propelled  by  steam.  Such  grants  were  declared  repug- 
nant to  the  power  given  to  congress  to  regulate  commerce,  in  that 
they  prohibited  vessels  licensed  by  congress  for  carrying  on  the 
coasting  trade,  from  navigating  tke  waters  of  New  York.  The 
court  of  errors  of  New  York  had  decided  that  the  internal  com- 
merce of  that  state  both  by  land  and  water  remained  exclusively 
within  the  scope  of  its  original  sovereignty.  Hence  the  state  court 
maintained  that  the  grant  to  Livingston  and  Fulton  was  not  within 

"  People  V.  Oodftrey,  17  Johns.  225. 
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any  present  constitutional  prohibition  upon  the  states,  nor  was  it 
repugnant  to  any  existing  act  of  congress  on  the  subject  of  com- 
merce. It  declared,  that  congress  had  no  direct  jurisdiction  over 
the  interior  commerce  or  waters  of  a  state;  and  had  only  con- 
current jurisdiction  over  navigable  rivers  so  far  as  might  be 
requisite  to  the  due  regulation  of  commerce  between  the  states,  and 
with  foreign  nations.  It  did  not  deem  the  grant  to  these  parties 
as  disturbed  by  a  coasting  license  granted  by  the  United  States. 
This  cause  was  carried  up  by  appeal  to  the  supreme  court  of  the 
United  States,  and  the  decree  of  the  court  of  New  York  reversed, 
on  the  ground  that  the  grant  was  repugnant  to  the  rights  conferred 
upon  a  steamboat  navigating  under  a  coasting  license.^^ 

Power  to  Begrulate  Commerce. 

The  term  "commerce"  means  not  only  traffic,  but  also  intercourse 
and  navigation.  Interstate  commerce  means  commerce  intermingled 
with  the  states.  The  power  to  regulate  commerce  does  not  extend 
to  commerce,  which  is  completely  internal  and  carried  on  between 
different  ports  of  the  same  state,  and  which  does  not  extend  to  or 
affect  other  states.  The  completely  internal  commerce  of  a  state  is 
reserved  for  the  state  itself.  The  power  of  congress  comprehended 
navigation  within  the  limits  of  every  state,  so  far  as  the  navigation 
was  connected  with  foreign  commerce,  or  with  commerce  among  the 
several  states.  This  power  was  absolute  within  its  acknowledged 
limits. 

Laws  Beserved  to  the  States. 

Inspection,  quarantine,  and  health  laws,  and  laws  for  regulating 
the  internal  commerce  of  a  state,  and  those  with  respect  to  turn- 
pikes, ferries,  &c.,  were  not  surrendered  to  the  general  government. 
Though  congress  may  license  vessels  to  sail  from  one  port  to  an- 
other in  the  same  state,  the  act  is  but  incidental  to  the  power  ex- 
pressly granted  to  congress,  and  implies  no  claim  of  a  direct  power 
to  regulate  the  internal  conmierce  of  a  state,  or  to  act  directly  on 
its  system  of  police. 

Exclusive  State  Privileges  to  Steamboat  Companies. 

The  acts  of  New  York  granting  exclusive  privileges  to  certain 
steamboats  were  declared  in  collision  with  the  acts  of  congress 
regulating  the  coasting  trade,  and  the  state  law  must  yield  to  the 
supremacy  of  federal  law.  A  license,  under  an  act  of  congress, 
for  regulating  the  coasting  trade,  was  an  authority  to  carry  on  that 
trade. 

*  Ogden  Y.  Gibbons,  4  Johns.  Gh.  174;  Gibbons  v.  Ogden,  0  Wheat  1. 
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State  liicenseB  on  Imports. 

It  has  been  decided,  that  a  state  law,  requiring  every  importer 
of  goods  by  wholesale,  bale,  or  package,  to  pay  for  a  license,  under 
certain  penalties  for  neglect,  was  repugnant  to  the  constitution 
and  void,  inasmuch  as  it  belonged  to  congress  to  regulate  com- 
merce, and  no  state  can  lay  a  duty  on  imports.  If,  however,  the 
goods  became  mixed  with  articles  indisputably  the  property  of  the 
state,  they  were  liable  to  state  taxation.  The  restriction  does  not 
apply  to  goods  imported,  and  in  the  hands  of  the  retail  trader. 

State  Inspection  Laws. 

By  the  federal  constitution,  no  state  shall,  without  the  consent  of 
congress,  lay  any  imposts  or  duties,  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  its  inspection  laws; 
and  all  such  laws  shall  be  subject  to  the  revision  and  control  of 
congress.  Inspection  laws  are  not,  strictly  speaking,  regulations 
of  commerce.  Their  object  is  to  improve  the  quality  of  articles  pro- 
duced by  the  labor  of  tiie  country,  and  fit  them  for  exportation,  or 
for  domestic  use.  These  laws  act  upon  the  subject  before  it  be- 
comes an  article  of  commerce. 

Power  of  Congress  over  Navigable  Waters. 

It  would  be  valid  for  congress  to  pass  a  statute  controlling  state 
legislation  in  erecting  dams  over  navigable  creeks,  where  the  tide 
ebbs  and  flows;  but  until  it  does  so,  state  legislation  on  such  sub- 
ject would  not  be  repugnant  to  the  dormant  i)ower  of  congress. 
The  grant  to  congress  to  regulate  commerce  on  navigable  waters 
of  the  several  states  contains  no  cession  of  territory  or  of  public 
or  private  property.  States,  by  law,  may  regulate  tiie  use  of  fish- 
eries and  oyster  beds  within  their  limits,  though  upon  navigable 
waters;  provided  the  free  use  of  the  waters  for  navigation  be  not 
interrupted. 

Power  of  the  President  as  to  Offlce-Holders. 

The  power  of  the  president  to  remove  all  executive  officers  in  his 
sound  discretion  has  been  settled,  not  indeed  judicially,  but  by  the 
declared  sense  of  the  legislature,  and  the  uniform  acquiescence 
and  practice  of  the  government.  He  has  also  the  absolute  control 
of  the  treaty  making  power. 

Appellate  Jurisdiction  of  the  Supreme  Court. 

This  appellate  jurisdiction  over  the  judgments  and  decrees  of  the 
state  courts,  under  certain  circumstances,  was  defined  with  great 
precision  in  the  judiciary  act  of  1789,  and  has  been  happily  sus- 
tained. No  resort  to  compulsory  process  to  the  state  courts  has 
been  necessary.    The  act  provided,  that  on  appeal  from  the  judg- 
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inent  or  decree  of  a  state  court,  the  writ  of  error  should  have  the 
same  effect  as  if  the  judgment  or  decree  had  been  rendered  in  a 
circuit  court,  and  the  proceeding  upon  a  reversal  should  be  the 
same,  except  that  the  federal  supreme  court,  if  the  cause  have 
been  previously  remanded,  proceed  at  its  discretion,  to  a  final  de- 
cision of  the  same,  and  award  execution. 

Decisions  of  the  Supreme  Court. 

Up  to  1801,  but  few  reported  decisions  of  the  supreme  court 
exist,  most  of  which  are  to  be  found  in  the  third  volume  of  Dallas' 
Reports,  During  that  period,  tiie  federal  courts  wer6  chiefly  occu- 
pied with  questions  of  admiralty  jurisdiction,  and  with  national 
questions  growing  out  of  the  Revolutionary  war,  and  the  influence 
upon  us  of  the  French  revolution. 

Cranch's  Beports. 

The  reports  of  Mr.  Crunch  extend  from  1801  to  1815.  The  su- 
preme court  during  this  period  was  occupied  with  momentous  ques- 
tions. The  United  States  had  abandoned  its  neutral,  and  assumed 
a  belligerent  character.  It  had  completely  adopted  the  law  of  the 
English  admiralty  and  prize  courts,  which  previously  it  had  strenu- 
ously opposed.  G-reat  questions  of  international  and  commeroial  law 
are  decided  in  these  reports.  Also  Important  princii^es  relating  to 
the  law  of  evidence,  to  frauds,  trusts  and  mortgages,  to  the  limita- 
tion of  suits,  contracts  of  sale,  and  the  subjects  of  domicile  and 
neutrality. 

Wheaton's  Beports. 

These  reports  in  1816  followed  those  of  Cranch,  and  exhibited 
the  rapid  growth  of  a  code  of  national  jurisprudence.  Wheaton's 
Beports  are  replete  with  great  constitutional  questions,  involving 
the  conflicting  claims  of  national  and  state  sovereignties;  the  abil- 
ity, moderation  and  equity  of  the  supreme  court  decisions,  binding 
together  this  great  confederacy  of  states  in  peace  and  harmony. 

Izifluence  of  the  Pederal  Judiciary. 

We  may  anticipate  the  increasing  influence  of  the  federal  gov- 
ernment, and  the  continual  enlargement  of  the  national  system  of 
law  in  magnitude  and  value.  The  federal  judiciary  has  an  advan- 
tage over  that  of  the  individual  states,  in  consequence  of  the  uni- 
formily  of  its  decisions,  and  the  universality  of  their  application. 
It  also  has  a  superiority  in  the  life  tenure  of  its  judges,  and  the 
liberal  and  stable  provision  for  their  support.  This  entitles  the 
United  States  to  c<»ninand  better  talents,  and  to  look  for  more 
flrmness  of  purpose,  greater  independence  of  action,  and  brighter 
displays  of  learning.  Every  state  court  will  naturally  be  disposed 
to  borrow  aid  from  the  decisions  of  the  national  courts,  rather  than 
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from  the  courts  of  sister  states,  which  contain  the  intricacies  and 
anomalies  of  local  law. 

Jiirisprudehce  of  Individual  States. 

The  jndicial  power  of  the  United  States  is  necessarily  limited  to 
national  objects.  The  vast  field  of  the  law  of  property,  the  extensive 
range  of  equity  jurisdiction,  and  the  principal  rights  and  duties, 
which  flow  from  our  civU  and  domestic  relations,  fall  almost  within 
the  exclusive  cognizance  and  control  of  the  state  governments.  The 
state  courts  are  to  be  invoked  to  protect  these  momentous  interests. 
They  touch,  in  their  operation,  every  chord  of  human  sympathy.  It  is 
their  province  to  reward  and  to  punish.  The  elementary  principles 
of  the  common  law  are  the  same  in  every  state.  The  true  inter- 
ests and  the  permanent  freedom  of  this  country  require,  that  the 
jurisprudence  of  the  individual  states  should  be  cultivated,  cher- 
ished and  exalted,  and  the  dignity  and  reputation  of  the  state  au- 
thorities sustained  with  pride.  In  the  language  of  Blackstone, 
they  should  be  loyal,  yet  free;  obedient,  and  yet  independent 
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PART  ni. 
SOURCES  OP  STATE  MUNICIPAL  LAW. 


LECTURE 
STATUTE  LAW. 

Municipal  Ijaw,  Defined. 

Municipal  law  is  a  rule  of  civil  conduct,  prescribed  by  the  supreme 
X)ower  of  a  state.  This  jus  ciyile  is  comx)osed  of  written  and  of  un- 
written, OF  of  statute  and  common  law.  Statute  law  is  the  express 
written  will  of  the  legislature,  rendered  authentic  by  prescribed 
forms. 

Act  of  Parliament. 

It  is  a  principle  in  the  English  law,  that  an  act  of  parliament, 
deliyered  in  intelligible  terms,  cannot  be  questioned;  or  its  authority 
controlled,  in  any  court  of  justice.  The  will  of  the  legislature  in 
England  is  the  supreme  law  of  the  land,  and  demands  perfect 
obedience.  Tet  Lord  Coke  declared,  that  the  common  law  controls 
acts  of  parliament,  and  adjudges  them  void,  when  against  right 
and  reason.  And  Lord  Hobart  insisted,  that  an  act  of  parliament, 
made  against  natural  equity,  as  to  make  a  man  a  judge  in  his  own 
case,  was  void. 

Void  Statutes. 

The  principle  in  the  ^English  government,  that  the  parliament 
is  omnipotent,  does  not  prevail  in  the  United  States;  though  if 
there  be  no  constitutional  objection  to  a  statute,  it  is  with  us  abso- 
lute. Yet  in  this  and  all  other  countries,  where  there  is  a  written 
constitution,  designating  the  powers  of  the  departments  of  the  gov- 
ernment, an  act  of  the  legislature  may  be  void,  as  being  against 
the  constitution.  The  law  with  us  must  conform  to  the  constitution 
of  the  United  States,  and  then  to  the  subordinate  constitution  of  its 
particular  state;  and  if  it  infringes  the  provisions  of  either,  it  is 
so  far  Toid. 

Federal  and  State  Constitutions. 

Courts  of  justice  should  bring  every  law  to  the  test  of  the  consti- 
tution, first  of  the  United  States,  and  then  of  their  own  state,  as 
the  paramount  or  supreme  law,  to  which  every  inferior  power  must 
conform.     The  constitution  is  the  act  of  the  people,  speaking  in 
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their  original  character,  and  defining  the  permanent  conditions  of 
the  social  alliance;  and  every  legialatiye  act,  contrary  to  the  tme 
intent  of  the  constitution,  is  absolutely  void. 

Power  of  the  Judidaiy. 

The  judicial  department  is  the  proper  power  to  determine,  whether 
a  statute  is  constitutional.  The  interpretation  of  the  constitution 
is  as  much  a  judicial  act,  as  the  construction  or  interpretation  of 
a  law.  To  contend  that  the  courts  of  justice  must  obey  the  requisi- 
tions of  an  act  of  the  legislature  passed  in  violation  of  the  con- 
stitution would  be  to  contend,  that  the  law  is  superior  to  the  con- 
stitution, and  that  the  judges  had  no  right  to  look  into  it,  and 
regard  it  as  a  paramount  law.  The  attempt  to  impose  restraints 
upon  the  exercise  of  the  legislative  power  would  be  fruitless,  if  the 
constitutional  provisions  were  left  without  any  power  in  the  gov- 
ernment to  enforce  them. 

L.egialative  Powers. 

From  the  mass  of  powers  vested  in  the  legislature,  the  bodies 
of  which  it  is  composed,  the  popular  sympathies  which  it  excites, 
and  its  immediate  dependence  upon  the  people  by  the  means  of 
frequent  periodical  elections,  the  legislative  department  has  a 
superiority  of  influence.  It  constantly  acts  upon  all  the  great  in- 
terests in  society,  and  is  liable  to  be  swayed  by  popular  prejudice 
and  passion;  often  pressing  with  injurious  weight  upon  the  rights 
and  privileges  of  the  other  departments.  An  independent  judiciary, 
venerable  by  its  gravity,  dignity  and  wisdom,  and  deliberating  with 
moderation,  is  peculiarly  fitted  to  expound  the  constitution,  and 
to  try  the  validity  of  statutes  by  that  standard.  CJourts  of  justice 
are  thus  enabled  to  repel  assaults,  and  to  protect  every  part  of 
the  government,  and  every  member  of  the  community,  from  destruc- 
tive innovations  upon  their  chartered  rights. 

Uncoiistitutioiial  Statutes. 

It  is  a  settied  principle  in  the  legal  polity  of  this  country,  that 
it  belongs  to  the  judicial  power,  as  a  matter  of  right  and  duty,  to 
declare  every  act  of  the  legislature,  made  in  violation  of  the  con- 
stitution, or  of  any  provision  of  it,  nuU  and  void.  Congress  cannot 
constitutionally  assign  to  the  judicial  power  any  duties,  which  are 
not  strictiy  judiciaL 

State  Court  Decisions  on  this  Subject. 

The  supreme  court  of  South  Carolina  set  aside  an  act  of  the 
colonial  legislature,  as  being  against  common  right  and  the  prin- 
ciples of  Magna  Charta,  in  taking  away  the  freehold  of  one  man  and 
vesting  it  in  another,  without  any  compensation  or  previous  deter- 
mination of  right    No  length  of  time  would  give  such  an  act  valid- 
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ity.^  It  also,  in  another  case,  declared  a  law  unconstitutional, 
which  appropriated  private  properjty  for  necessary  public  purposes, 
unless  it  provided  for  compensation.^  The  will  of  the  people,  de- 
clared in  the  constitution  was  paramount  to  that  of  their  repre- 
sentatives expressed  in  the  law.  The  constitution  is  certain  and 
fixed,  and  can  only  be  revoked  by  the  power  that  made  it;  while 
the  legislature  is  the  creature  of  the  constitution,  from  which  it 
derives  its  powers,  and  all  acts  not  conformable  to  it  are  void.* 

Acts  Bepugnant  to  the  Constitution. 

The  supreme  court  of  the  United  States  has  declared  it  to  be 
the  power  and  the  duty  of  the  judiciary  to  disregard  an  unconstitu- 
tional act  of  congress,  or  of  any  state  legislature.  The  powers 
of  the  legislature  are  defined  and  limited  by  a  written  constitution, 
but  to  what  purpose  is  such  limitation,  if  those  limits  at  any  time 
may  be  passed?  If  the  act  be  inherently  void,  it  cannot  bind  the 
courts,  and  oblige  them  to  give  it  effect.  It  is  the  province  of  the 
judiciary  to  say  what  the  law  is;  and  if  two  laws  conflict  with  each 
other,  to  decide  on  the  operation  of  each.  So,  if  the  law  be  in 
opposition  to  the  constitution,  and  both  apply  to  a  particular  case, 
the  court  must  either  decide  the  case  conformably  to  the  law,  dis- 
regarding the  constitution,  or  conformably  to  the  constitution,  dis- 
regarding the  law.^ 

Position  Taken  by  the  New  Tork  Courts. 

There  never  was  any  doubt  op  diflBculty  in  New  York,  In  respect 
to  the  competency  of  the  courts  to  declare  a  statute  unconstitutional, 
when  it  clearly  appeared  to  be  so.*^  Prior  to  1823,  there  existed 
in  that  state  a  council  of  revision  to  examine  and  rex)ort  upon  the 
constitutionality  of  bills  which  had  passed  the  two  houses  of  the 
legislature.  In  this,  they  displayed  wisdom,  firmness  and  integ- 
rity. 

Betrospectlve  Statutes. 

A  statute,  duly  made,  takes  effect  from  its  date,  where  no  time 
is  fixed.^  No  statute,  by  any  fiction  or  relation,  shall  have  any 
effect  before  it  be  actually  passed.  A  retroactive  statute  would 
partake  in  its  character  of  the  mischiefs  of  an  ex  post  facto  law, 
as  to  all  cases  of  crimes  and  penalties;  4ind  in  cases  relating  to  con- 
tracts or  property,  it  would  militate  against  every  sound  principle.'' 

>  Bowman  v.  Middleton,  1  Bay,  262. 

*  Lindsay  t.  CJommlSBioners,  etc,  2  Bay,  38. 
■  Whittington  v.  Polk,  1  Har.  &  J.  236. 

*  Marbury  t.  Madison,  1  Granch,  137. 

*  People  V.  Piatt,  17  Johns.  195. 

*  Matthews  v.  Lane,  7  Wheat  104;  The  Ann,  1  GhilL  02,  Fed.  Oas.  No.  897. 

*  Dash  V.  Van  Kleeck,  7  Johns.  477. 
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A  retrospectire  statute,  affecting  and  changing  vested  rights,  is 
generally  considered  as  founded  on  unconstitutional  principles,  and 
consequently  is  void. 

Bemedial  Statateeu 

But  this  doctrine  does  not  apply  to  remedial  statutes,  which  may 
be  of  a  retrospective  nature,  provided  they  do  not  impair  contracts, 
or  disturb  vested  rights,  and  only  tend  to  confirm  rights  already 
existing,  by  curing  defects,  and  aiding  in  enforcing  existing  obliga- 
tions. Such  statutes  are  held  valid,  when  clearly  just  and  reason- 
able, and  conducive  to  the  general  welfare,  even  tiiough  operating 
in  a  degree  ui>on  existing  rights;  as  a  statute  to  confirm  marriages 
defectively  celebrated,  or  a  sale  of  lands  defectively  made  or  acknowl- 
edged. 

When  a  Statute  does  into  Effect. 

The  English  rule  formerly  was,  that  if  no  period  was  fixed  by  the 
statute  itself,  it  took  effect,  by  relation,  from  the  first  day  of  the 
session,  in  which  the  act  was  passed,  and  which  might  be  some 
months  before  it  received  the  royal  sanction.  This  unjust  rule  was 
annulled  by  statute  of  Geo.  m.,  which  declared,  that  statutes  are 
only  to  have  effect  from  the  time  they  receive  the  royal  assent. 
At  present,  both  here  and  in  England,  the  statute  operates  from 
the  day  it  passes.  It  would  be  more  just,  if  it  were  not  to  operate, 
until  time  was  given  to  promulgate  it.  An  innocent  man,  therefore, 
may  be  liable  to  be  punished  for  violating  a  law,  of  the  existence 
of  which  he  had  no  opportunity  to  learn.®  The  Code  Napoleon 
adopted  the  true  rule,  in  declaring,  that  laws  were  binding,  from 
the  moment  their  promulgation  could  be  known;  and  a  day  was 
allowed  for  such  promulgation  for  every  twenty  leagues  from  the 
capital.  The  New  York  Revised  Statutes  declare,  that  every  law, 
unless  a  different  time  be  prescribed  therein,  takes  effect  on  the 
twentieth  day  after  its  final  passage. 

Public  and  Private  Statutes. 

There  is  a  material  distinction  between  public  and  private  stat- 
utes. Some  statutes  relate  to  matters  that  are  partly  public  and 
partly  private.  Public  acts  relate  to  the  country  at  large,  and 
private  acts  concern  the  particular  interest  of  certain  individuals 
or  of  particular  classes  of  men.  Statutes  are  generally  public; 
and  a  private  statute  is  an  exception.  It  operates  upon  a  particu- 
lar thing  or  private  persons.  It  does  not  bind  strangers  in  interest 
to  its  provisions,  even  if  there  be  no  fi^oneral  saving  clause  of  the 
rights  of  third  persons.    Sir  Matthew  Hale  asserts,  that  though 

'  The  Ann,  1  GaU.  62,  Fed.  Gas.  No.  397. 
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every  man  be  so  far  a  party  to  a  private  act  of  parliament,  as  not 
to  gainsay  it,  yet  he  is  not  so  far  a  party,  as  to  give  up  his  interest 

Statutes,  Limiting  Sights  and  Interests. 

It  is  a  general  rule,  in  interpreting  statutes  limiting  rights  and 
interests,  not  to  construe  them  to  embrace  the  sovereign  power, 
unless  the  same  be  expressly  named  therein,  or  intended  by  neces- 
sary implication. 

Distinction  between  Statutes. 

Courts  of  justice  are  bound,  ex  officio,  to  take  notice  of  public  acts, 
without  their  being  pleaded,  for  they  are  part  of  the  general  law, 
which  judges  and  all  others  are  presumed  to  know.  Public  acts 
cannot  be  put  in  issue  by  plea.  Nul  tiel  record  cannot  be  pleaded 
to  a  public  statute.  But  judges  are  not  bound  to  take  notice  of 
private  acts,  unless  they  be  specially  pleaded,  and  shown  in  proof. 

Title  of  an  Act. 

The  title  and  preamble  are,  strictly  speaking,  no  parts  of  the 
act.  They  may  serve  to  show  its  purport,  and  the  inducements, 
which  led  to  its  enactment  At  times,  they  may  aid  in  its  construe* 
tion,  but  generally  they  are  carelessly  inserted,  and  are  not  safe 
expositors  of  the  law.  The  title  frequently  alludes  to  the  subject 
matter  of  the  act  in  general  terms,  or  refers  to  only  a  part  of  it. 
The  true  meaning  of  the  statute  is  properly  to  be  sought  from  the 
body  of  the  act  itself.  It  requires  great  experience,  and  the  com- 
mand of  a  perspicuous  diction,  to  frame  a  law  in  such  clear  and  pre- 
cise terms,  as  to  secure  it  from  ambiguous  expressions. 

Intention  of  the  Lawgiver. 

It  is  a  rule  in  the  exposition  of  statutes,  that  the  intention  of  the 
lawgiver  is  to  be  deduced  from  a  vieW  of  the  whole  and  of  every  part 
of  a  statute  compared  together.  The  real  intention,  when  accurately 
ascertained,  prevails  over  the  literal  sense  of  terms.  When  the 
words  are  not  explicit,  the  intention  is  to  be  collected  from  the  con- 
text, from  the  occasion  and  necessity  of  the  law,  from  the  mischief 
felt,  and  the  object  and  remedy  in  view;  and  the  intention  is  to 
be  taken,  according  to  what  is  consonant  to  reason. 

Interpretation  of  Statutes. 

The  words  of  a  statute,  if  of  common  use,  are  to  be  taken  in  their 
natural,  plain,  obvious  and  ordinary  signification.  K  technical 
words  are  used,  they  are  to  be  taken  in  a  technical  sense,  unless 
it  clearly  appears  from  the  context  or  other  parts  of  the  instru- 
ment, that  the  words  were  intended  to  be  applied  differently  from 
their  ordinary  acceptation.  Statutes  should  be  read  according  to 
the  natural  and  obvious  import  of  the  language,  without  resorting 
to  subtle  or  forced  constructions. 
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Saving  Olaiise  In  a  Statute. 

A  saving  dause  is  to  be  rejected,  when  it  is  directly  repugnant  to 
the  body  of  the  act,  and  could  not  stand,  without  rendering  the  act 
inconsistent.  There  is  a  distinction  in  some  of  the  books  between 
a  saving  clause  and  a  proviso  in  the  statute,  though  the  reason  of 
the  distinction  is  not  apparent  A  proviso  repugnant  to  the  pur- 
view of  the  statute,  renders  it  equally  nugatory  and  void  as  a  repug- 
nant saving  clause.  If  there  be  an  exception  in  the  enacting  clause 
of  a  statute,  it  may  be  negatived  in  pleading;  but  if  there  be  a  sep- 
arate proviso,  that  need  not;  and  the  defendant  must  show  it  by 
way  of  defence. 

Acts,  in  Fftrl  Materia. 

Several  acts,  in  pari  materia,  and  relating  to  the  same  subject, 
are  to  be  taken  together,  and  compared,  in  construing  them;  for 
they  are  considered  as  having  one  object  in  view,  and  as  acting  on 
one  system.  Upon  the  same  principle,  whenever  a  power  is  given  by 
a  statute,  everything  requisite  to  making  it  effectual,  is  implied. 

In  Oonformity  with  the  Oommon  Law. 

Statutes  are  to  be  construed  in  reference  to  the  principles  of  the 
conmion  law,  for  legislatures  are  presumed  never  to  make  any  in- 
novation upon  the  common  law  further  than  the  case  required.  It 
is  good  for  the  expositors  of  a  statute  to  approach  as  near  as  they 
can  to  the  reason  of  the  common  law. 

Interpretation  of  Acts  of  Parliament. 

In  interpretating  statutes,  four  things  are  to  be  considered: 
What  was  the  common  law  before  the  act?  What  was  the  mischief, 
against  which  the  conmion  law  did  not  provide?  What  remedy  had 
parliament  provided?    What  is  the  true  reason  of  the  remedy? 

Bemedial  Statutes. 

Statutes,  that  are  remedial,  and  not  penal,  are  to  receive  an 
equitable  interpretation,  by  which  the  letter  of  the  act  is  sometimes 
restrained,  and  sometimes  enlarged,  to  prevent  a  failure  of  the  rem- 
edy. They  are  construed  liberally,  and  ultra  but  not  contra  the 
strict  letter. 

Unrecorded  Deed. 

The  re^bstry  acts  give  an  instance  of  this.  If  a  party  claiming 
under  a  recorded  deed  or  mortgage  had  notice  of  a  prior  unregistered 
deed,  when  he  took  his  deed,  and  procured  its  registry,  in  order  to 
defeat  the  prior  deed,  he  shall  not  prevail;  for  the  statute  was  made 
to  prevent,  and  not  to  uphold  fraud. 
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Statutes  Merely  Directory. 

A  breach  of  the  direction  in  a  statute  works  no  forfeiture  or  in- 
yalidity  of  the  thing  done;  but  it  is  otherwise,  if  the  statute  be 
imperative. 

Temporary  Statutes. 

If  an  act  be  penal  and  temporary  by  its  terms  or  nature,  the  party 
offending  must  be  prosecuted  and  punished  before  the  act  expires 
or  is  repealed.  Though  the  offence  be  committed  before  the  expira- 
tion of  the  act,  the  party  cannot  be  punished,  after  it  has  expired, 
unless  a  provision  to  that  effect  exist.  If  a  statute  be  repealed, 
and  afterwards  the  repealing  act  be  repealed,  this  revives  the 
original  act;  and  if  a  statute  be  temporary,  and  expires  by  its  own 
limitation,  a  statute  which  had  been  repealed  and  supplied  by  it,  is 
ipso  facto  revived.  It  has  been  held,  that  if  a  statute  be  pennitted 
to  expire,  and  be  afterwards  revived  by  another  statute,  the  law 
derives  its  force  from  the  first  statute,  which  is  deemed  in  opera- 
tion, as  the  result  of  the  revival.  If,  however,  a  temporary  act  be 
revived,  after  it  has  expired,  the  intermediate  time  is  lost,  unless 
specially  provided  for. 

Penal  Statutes. 

If  a  statute  inflicts  a  penalty,  the  penalty  Implies  a  prohibition, 
and  the  thing  is  unlawful,  even  if  there  be  no  prohibitory  words 
in  the  statute.  The  statutory  prohibition  is  equally  efficacious, 
whether  a  thing  be  prohibited  absolutely,  or  only  under  a  pen- 
alty. The  New  York  law  makes  the  doing  an  act  contrary  to  a  stat- 
ute prohibition  a  misdemeanor,  though  no  penalty  be  imposed. 

Punishments. 

This  distinction  has  been  made,  that  where  a  statute  created 
a  new  offence,  by  making  unlawful,  what  before  was  lawful,  and 
prescribed  a  particular  sanction,  it  must  be  pursued,  and  none 
other;  but  where  the  offence  was  punishable  at  common  law,  and 
the  statute  prescribed  a  particular  remedy,  without  any  negative 
words,  the  sanction  was  cumulative,  and  did  not  take  away  the 
common  law  punishment;  hence  either  remedy  could  be  pursued. 
The  proper  inquiry  in  such  cases  is,  was  the  doing  of  the  thing,  for 
which  the  penalty  is  inflicted  lawful  or  unlawful,  before  the  passing 
of  the  statute?  If  it  was  no  offence  before,  the  party  offending  is 
liable  to  the  penalty,  and  to  nothing  else. 

Mala  Prohibita. 

The  distinction  between  statutory  offences,  which  are  mala  pro- 
hibita only  and  mala  in  se  is  now  exploded,  and  a  breach  of  the 
statute  law  is  equally  unlawful 
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Constraction  of  Statutes. 

There  are  a  number  of  other  mlefl^  relatiye  to  the  constnictioii 
of  BtatateSy  the  great  object  of  whicli  Is  to  discover  the  true  inten- 
tion  of  the  law.  When  that  intention  can  be  indubitably  ascer- 
tained, and  it  is  not  a  violation  of  constitutional  right,  the  courts 
are  bound  to  obey  it,  whatever  may  be  their  opinion  as  to  its  wisdom 
or  policy.  We  can  hardly  expect  in  any  code  of  statute  law  such 
precision  of  thought  and  perspicuity  of  language  as  will  preclude 
all  uncertainty  bb  to  the  meaning.  Various  and  discordant  readings 
and  commentaries  arise.  Though  the  French  codes  are  distin- 
guished for  sententious  brevity,  numerous  volumes  have  been  writ- 
ten to  explain  difficult  questions  in  them. 

Justinian. 

The  emperor  Justinian,  in  an  edict  prefixed  to  the  Pandeots^  pro- 
hibited the  civilians  of  his  day  and  of  future  ages,  from  writing 
any  commentary  upon  his  laws.  Yet  great  changes  took  place  in 
his  laws  and  jurisprudence,  even  in  a  few  years  after  they  were 
promulgated;  and  in  the  secret  history  of  Procopius,  the  anperor 
is  charged  with  having  sold  equally  his  judgments  and  his  laws. 
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LECTUBB  XXL 
BEPORTS  OF  JUDICIAL  DECISIONS. 

The  Common  Law. 

The  common  law  mcluded  those  principleSy  usages,  and  rules  of 
action  iipplicable  to  the  government  and  security  of  person  and 
property,  which  do  not  rest  for  their  authority  upon  any  express 
declaration  of  the  wUl  of  the  legislature.  A  statute  law  is  the  will 
of  the  legislature  in  writing;  and  the  common  law,  as  observed 
by  an  English  judge,  is  nothing  but  statutes  worn  out  by  time.  A 
great  proportion,  however,  of  the  rules  and  maxims  of  the  common 
law  grew  into  use  by  gradual  adoption,  and  received  from  time  to 
time,  the  sanction  of  the  courts  of  justice,  without  any  legislative 
act  or  interference.  It  was  the  application  of  the  dictates  of 
natural  justice  and  of  cultivated  reason  to  particular  cases.  '^The 
common  law,"  says  Hale,  ^as  not  the  product  of  the  wisdom  of 
one  man,  or  society  of  men,  in  any  one  age,  but  of  the  wisdom,  coun- 
sel, experience  and  observation  of  many  ages  of  wise  and  observing 
men.'' 

Adoption  of  the  Common  Law  in  this  Country. 

Though  the  great  body  of  the  common  law  consists  of  a  collection 
of  principles,  found  in  the  opinions  of  sages  or  deduced  from  uni- 
versal and  immemorial  usage,  and  receiving  progressively  the  sanc- 
tion of  the  courts,  yet  it  has  been  recognized  and  adopted  as  one 
entire  system  by  the  constitutions  of  several  of  our  states.  It  has 
been  assumed  by  the  courts  of  justice  or  declared  by  statute,  with 
the  like  modifications,  as  the  law  of  the  land  in  every  state.  It 
was  imported  by  our  colonial  ancestors,  as  far  as  it  was  applicable, 
and  was  sanctioned  by  royal  charters  and  colonial  statutes.  English 
statutes,  passed  before  the  emigration  of  our  ancestors,  and  appli- 
cable to  our  situation,  and  in  amendment  of  the  law,  constitute 
a  part  of  the  common  law  of  our  country. 

Reports  of  Judicial  Decisions. 

The  best  evidence  of  the  common  law  is  to  be  found  in  the  de- 
cisions of  the  courts  of  justice,  contained  in  numerous  volumes  of 
reports,  and  in  the  treatises  and  digests  of  learned  men.  Adjudged 
cases  become  precedents  for  future  cases  resting  upon  analogous 
facts,  and  brought  within  the  same  reason.  To  attain  a  competent 
knowledge  of  the  common  law  in  all  its  branches  has  become  a 
serious  undertaking  in  consequence  of  the  number  of  books  which 
beset  the  student,  from  which  he  must  carefully  select. 
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Value  of  Digests  of  Law. 

The  eTils  resulting  from  an  indigestible  heap  of  laws,  and  legal 
authorities,  are  great  and  manifest.  They  destroy  the  certainty  of 
the  law,  and  promote  litigation,  delay  and  snbtilty.  The  spirit  of 
the  age  requires  simplicity,  and  the  reduction  of  the  text  authori- 
ties to  manageable  limits.  A  new  digest  of  the  whole  body  of 
American  law,  upon  the  model  of  Comyn's  Digest,  would  be  a  public 
blessing. 

Value  of  Precedents. 

A  solemn  decision  upon  a  point  of  law  in  a  given  case,  becomes 
an  authority  in  a  like  case ;  and  judges  are  bound  to  follow  that  de- 
cision, so  long  as  it  stands  unreversed,  unless  it  be  shown  that 
the  law  was  misunderstood  or  misapplied  in  that  particular  case. 
If  judicial  decisions  were  lightly  disregarded,  we  should  disturb  the 
great  landmarks  of  property.  When  a  rule  has  been  once  deliber- 
ately adapted  and  declared,  it  ought  not  to  be  disturbed,  except  by  a 
court  of  appeal  or  review;  and  never  by  the  same  court,  except  for 
very  cogent  reasons,  and  clear  proof  of  error.  Sir  William  Jones 
thinks  courts  should  be  bound  by  authorities,  as  firmly  as  pagan 
deities  were  supposed  to  be  bound  by  the  decrees  of  fate.  The 
English  courts  consider  it  their  duty  to  adhere  to  the  authority  of 
adjudged  cases,  when  they  have  been  so  clearly,  and  so  often,  or  so 
long  established,  as  to  create  a  practical  rule  of  property.  The 
great  difficulty  as  to  cases,  consists  in  accurately  applying  tbe  gen- 
eral principle  in  them  to  new  cases,  presenting  a  change  of  circum- 
stances. 

Ancient  and  Modem  Beports. 

The  ancient  reporters  are  fast  growing  out  of  recollection.  The 
division  between  the  ancient  and  the  modem  English  reports  may 
be  placed  at  the  date  of  the  revolution  of  1688.  The  distinction  be- 
tween the  old  and  new  law  became  then  distinctly  marked.  The 
oppressive  appendages  of  the  feudal  tenures  were  abolished  in  the 
reign  of  Charles  IL  The  civil  and  political  liberties  of  the  English 
nation  were  more  explicitly  defined  at  the  accession  of  the  house 
of  Orange. 

Tear  Books. 

The  oldest  reports  extant  on  the  English  law  are  the  Year  Books, 
which  consist  of  eleven  parts  or  volumes,  written  in  law  French. 
They  extend  from  the  reign  of  Edward  IL  to  the  close  of  the  reign 
of  Henry  VTTT.,  about  two  hundred  years.  They  were  first  printed 
in  the  reign  of  James  L  but  have  never  been  translated.  They  were 
abridged  by  Statham,  Pitzherbert  and  Brooke.  The  Year  Books 
were  much  occupied  with  discussions  touching  the  forms  of  writs, 
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and  the  pleadings  and  practice  in  real  aetlona,  which  bare  gone  en- 
tirely out  of  use.    These  books  are  nearly  obsolete. 

Dyer  and  Flowden* 

The  Year  Books  were  written  by  fonr  reporters  who  receired 
an  annual  salary.  When  this  stipend  was  stopped,  private  lawyers 
made  reports  for  their  own  use,  or  for  the  purpose  of  publication. 
The  reports  of  Dyer  relate  to  the  reigns  of  Henry  Vm.,  Edward 
VL,  Mary  and  Elizabeth.  The  work  was  compiled  in  law  French. 
Plowden's  Commentaries,  which  are  very  accurate,  embraced  the 
same  period  as  the  reports  of  Dyer. 

Coke's  Beports. 

The  thirteen  volumes  of  Lord  Coke  are  confined  to  the  reigns 
of  Elizabeth  and  of  James  L  They  stand  pre-eminent  among  an- 
cient reports,  as  an  immense  repository  of  common  law  learning. 
Much  of  the  various  and  desultory  matter  in  these  reports  of  leading 
cases  is  law  to  this  day.  These  reports  were  published  early  in  the 
17th  century.  There  is,  however,  so  much  want  of  methodical  ar- 
rangement in  Coke's  Beports,  and  so  much  extra-judicial  dicta  ajid 
collateral  discussions,  that  he  is  noticeable  for  the  very  defects  he 
intended  to  avoid.  It  is  often  difficult  to  separate  the  argumejats  of 
counsel  from  the  reasons  and  decisions  of  the  court,  and  to  ascertain 
in  these  reportB  the  point  adjudged.  The  publication  of  Coke's 
Beports  gave  much  offence  to  King  James,  as  injurious  to  the  royal 
prerogative;  and  upon  Coke's  refusal  to  strike  out  the  offensive 
parts,  he  was  removed  from  the  office  of  chief  justice  of  the  king's 
bench. 

Hobart  and  Jenkins. 

Hobart's  Beports  contain  cases  in  the  time  of  James  L  Like 
Coke's  Beports,  they  are  defective  in  method  and  precision,  and  re- 
plete with  legal  discussions.  Hobart  was  a  judge  and  a  great  law- 
yer. Jenkins  compiled  his  reports  or  centuries,  as  he  terms  them, 
during  the  tumult  of  the  civil  wars  under  Charles  L  and  the  com- 
monwealth. They  resemble  a  digest  of  decisions.  He  composed  his 
work,  when  he  was  broken  with  old  age,  and  confined  in  prison, 
where  he  was  detained  for  fifteen  years. 

Beports  of  Coke  and  Telverton. 

Coke's  reports  contain  decisions  in  the  courts  of  law  during  the 
reigns  of  Elizabeth,  James  and  Charles.  They  were  noted  for  their 
precision  and  brevity.  The  reports  of  Judge  Yelverton  are  a  small 
collection  of  select  cases  in  the  reigns  of  Elizabeth  and  James. 

Saunders  and  Vaughan. 

In  the  reign  of  Charles  IL  the  most  distinguished  reports  were 
those  of  Chief  Justice  Baunders  and  of  Chief  Justice  Vaughan. 
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Other  reports  of  cafles  decided  in  this  reign  were  written  by  Sir 
Thomas  and  Sir  William  Jones,  Sir  Greswell  Levinz,  Sir  Ctefrey 
Palmer,  and  Lord  Chief  Justice  PoUexf  en. 

Disnse  of  Old  Beports. 

A  large  proportion  of  the  matter  contained  in  the  old  reports, 
prior  to  the  revolution  of  1688,  has  become  superseded  by  the  im- 
provement of  modem  times;  by  the  disuse  of  real  actions,  and  of 
the  subtleties  of  special  pleadings;  by  the  cultivation  of  maritime 
jurisprudence;  by  the  growing  value  and  variety  of  personal  con- 
tracts; by  the  spirit  of  commerce  and  enlai^ement  of  equity  juris- 
diction; by  the  introduction  of  more  liberal  views  of  justice  and 
public  policy,  and  by  the  study  and  influence  of  thfe  civil  law. 

Modem  Beports. 

From  the  era  of  the  English  revolution,  the  reports  increase  in 
value  and  importance;  and  they  deal  more  in  xM)ints  of  law  appli- 
cable to  the  great  change  in  property,  and  the  commerce  and  busi- 
ness of  the  present  times. 

Court  of  Chancery. 

The  rules  and  usages  of  the  court  of  chancery  are  as  fixed,  as 
those  which  govern  other  tribunals.  It  has  no  discretionary  power 
over  principles  and  established  precedents.  A  court  of  equity  be- 
comes, by  lapse  of  time,  a  court  of  strict  technical  jurisprudence, 
like  a  court  of  law.  At  this  day,  justice  is  administered  in  a  court 
of  equity  upon  as  fixed  and  certain  principles  as  a  court  of  law. 
We  have  no  reports  of  chancery  decisions,  until  subsequent  to  the 
time  of  Lord  Bacon.  Anciently  the  court  of  chancery  administered 
justice  according  to  the  dictates  of  consci^ice,  without  regard  to 
law  or  rule.  Its  jurisdiction  was  greatly  enlarged  in  the  time  of 
Cardinal  Wolsey,  who  was  chancellor  under  Henry  VUL  He  de- 
cided with  very  little  regard  to  the  common  law.  His  judicial 
conduct  was  one  of  the  causes  of  his  impeachment.  Under  his  able 
successor.  Sir  Thomas  More,  business  rapidly  increased.  Vernon's 
Reports  are  the  best  of  the  old  reports  in  chancery.  The  present 
wise  system  of  equity  jurisprudence  owes  more  to  Lord  Hardwicke 
than  to  any  of  his  predecessors. 

Study  of  Modem  Beports. 

Modem  reports  contain  that  great  body  of  commercial  law,  and 
of  the  law  of  contracts,  and  of  trusts,  which  governs  at  this  day. 
They  are  even  worthy  to  be  studied  by  scholars  of  taste  and  general 
literature,  as  memorials  of  the  business  and  manners  of  the  age,  in 
which  they  were  composed.  They  abound  in  pathetic  incident  and 
displays  of  deep  feeling.  They  are  faithful  records  of  acts  that 
fill  up  the  drama  of  human  life.    They  furnish  the  skilful  debates 
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at  the  bar,  and  the  elaborate  opinions  of  the  bench.  They  con- 
tain true  portraits  of  the  talents  and  learning  of  the  sages  of  the 
law,  and  display  the  unbending  integrity  and  lofty  morals,  with 
which  the  courts  were  inspired.  The  higher  courts  present  tbe  im- 
age of  the  sanctity  of  a  temple,  where  truth  and  justice  seem  to  be 
enthroned  and  to  be  personified  in  their  decrees. 
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LECTUBB  XXJLL 
FBINCIFAL  PUBLICATIONS  ON  THE  COMMON  LAW. 

Treatises  on  the  Common  Law. 

Of  treatises  having  weight  of  authority,  we  mention: 

Glanville'g  Treatise  on  the  Laws  of  England.  This  is  the  most 
ancient  book  extant  upon  the  laws  and  customs  of  England. 

Bracton  on  the  Laws  and  Customs  of  England.  This  writer  is 
termed  the  father  of  the  English  law,  and  his  polished  works  con- 
tinued to  be  the  repository  of  ancient  English  jurisprudence,  down 
to  the  time  of  the  publication  of  the  Institutes  of  Lord  Coke.  Both 
he  and  Glanville  wrote  in  the  reign  of  Henry  IL 

Britton  and  Fleta.  These  writers  lived  in  the  reign  of  Edward  I. 
The  former  was  bishop  of  Hereford;  the  latter  a  learned  lawyer 
in  Fleet  prison. 

Fortescue,  Lord  Chancellor,  wrote  the  praises  of  the  English  lawi^ 
in  the  reign  of  Henry  VL  His  works  are  in  the  form  of  a  dialogue 
with  the  young  prince,  eulogizing  the  common  law. 

Littleton  composed  his  book  of  Tenures  in  the  reign  of  Edward 
IV.  No  work  obtained  a  more  permanent  reputation  for  accuracy 
and  authority.  Coke  said  it  was  the  most  perfect  work,  and  as 
free  from  error  as  any  book  ever  written  on  any  human  science. 

Perkins'  Treatise  on  the  Laws  of  England,  written  in  the  reign 
of  Henry  Vin.  was  excellent  authority  on  points  of  real  property 
and  abounded  with  citations. 

St.  Germain  in  the  same  reign  wrote  a  dialogue  between  a  doctor 
of  divinity  and  a  student  of  law,  discussing  therein  many  principles 
of  common  law.  His  models  were  Greek  and  Roman  writers,  who 
frequently  employed  this  form  of  writing. 

Staunforde  in  the  reign  of  Mary  wrote  the  Pleas  of  the  Crown. 

Lord  Bacon  wrote  the  Elements  of  Common  Law.  He  made  an 
offer  to  King  James  to  prepare  a  digest  of  the  entire  body  of  the 
common  and  statute  law  of  England,  but  the  offer  was  not  accepted. 

Coke's  Institutes. 

Lord  Coke's  Institutes  have  had  a  permanent  influence  on  the 
common  law  of  England.  The  first  part  is  a  commentary  upon 
Littleton's  Tenures.  It  passed  through  seventeen  editions.  Coke's 
writings  during  the  reigns  of  Elizabeth  and  James  connect  the 
ancient  and  the  modem  law.  In  his  works  we  note  the  gradual 
disuse  of  real  actions,  the  approaching  abolishment  of  military  ten- 
ures, and  the  rise  of  a  system  of  equity  jurisdiction.  The  second 
part  of  the  Institutes  of  Coke  is  a  commentary  upon  the  ancient 
statutes;   while  the  third  and  fourth  parts  treat  of  high  treason 
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and  the  other  pleas  of  the  crown,  and  of  the  history  of  the  English 
courts. 

Other  Prominent  Writers. 

We  must  not  omit  to  notice  the  grand  abridgments  of  Statham, 
Ktzherbert  and  Brooke,  written  between  the  reigns  of  Edward  IV. 
and  Elizabeth.  These  were  followed  by  Gowell's  Institutes,  Beeves' 
History  of  the  English  Law;  Finch's  Maxims  of  Law;  Sheppard's 
Touchstone,  BoUe's,  Bacon's  and  Viner's  Abridgments;  Comyn's 
and  Oruise's  Digests;  Baron  Gilbert's  Treatises,  Hale^s  and  Hawkins' 
Pleas  of  the  Grown;  Sugden's  Treatise,  and  finally  by  the  Com- 
mentaries of  Sir  William  Blackstone,  who  is  justly  placed  at  the 
head  of  all  modem  writers,  who  treat  of  the  elementary  principles 
of  law.  The  greater  part  of  his  third  and  fourth  volumes  is  law  at 
this  day,  and  on  this  side  of  the  Atlantic  Ocean. 
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LECTURE  7CXTTT, 
THE  CIVIL  LAW. 

Compiled  by  fhe  Emperor  Justinian. 

The  great  body  of  the  Roman  law  was  digested  by  order  of  the 
Emperor  Justinian  in  the  early  part  of  the  sixth  century.  It  has 
contributed  largely,  by  the  richness  of  its  materials,  to  the  improve- 
ment of  European  institutions. 

Present  Status. 

With  most  of  the  European  nations,  and  in  the  new  states  of 
Spanish  America,  in  the  province  of  Lower  Canada,  and  in  the  state 
of  Louisiana,  it  constitutes  the  principal  basis  of  their  unwritten 
law.  It  exerts  a  considerable  influence  on  our  municipal  law,  es- 
pecially in  matters  of  equity  or  admiralty  jurisdiction  or  branches 
within  the  cognizance  of  the  surrogate's  or  consistorial  courts. 

Its  History. 

It  was  created  and  gradually  matured  on  the  banks  of  the  Tiber, 
by  the  successive  wisdom  of  Roman  statesmen  and  sages;  and  after 
governing  the  greatest  people  in  the  ancient  world  for  nearly  four- 
teen centuries,  and  undergoing  vicissitudes  after  the  fall  of  the 
Western  empire,  it  was  revived,  admired  and  studied  in  modem 
Europe  on  account  of  the  variety  and  excellence  of  its  principles. 
It  is  now  taught  and  obeyed  in  France,  Spain,  Germany,  Holland 
and  Scotland,  and  also  in  the  Islands  of  the  Indian  ocean,  and  on 
the  banks  of  the  Mississippi  and  St  Lawrence. 

Ancient  Soman  Jtirisprudence. 

The  ancient  jurisprudence  embraced  the  period  from  the  founda- 
tion of  Bome  by  Bomulus  to  the  establishment  of  the  Twelve  Tables. 
The  fragment  of  the  Enchiridion  inserted  in  the  Pandects  is  the 
only  history  of  the  early  Roman  law  in  existence.  About  the  time 
of  the  expulsion  of  Tarquin,  Papirius  made  a  collection  of  the  laws 
and  usages  of  the  Romans  under  their  kings.  Very  few  fragments 
of  this  collection  remain.  The  Roman  people  were  originally 
divided  into  three  tribes  and  thirty  curiae;  and  the  Roman  senate 
and  the  patrician  order  were  instituted  under  Romulus.  The  gen- 
eral assemblies  or  comitia  were  an  efficient  portion  of  the  legislative 
power,  and  their  votes  in  their  curiae  or  wards  were  equal.  The 
senate  was  a  select  body  of  three  hundred  of  the  elder  citizens, 
from  the  heads  of  the  clans.  The  king  was  elected  for  life  by  the 
curiae,  upon  the  nomination  of  the  senate.  Servius  TuUius  divided 
the  people  into  six  classes,  and  one  hundred  and  ninety-three  cen- 
turies. 
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The  Boman  Bepublic. 

After  the  establishment  of  the  republic,  all  the  higher  magistrates 
were  elected  by  the  burghers  or  patricians  in  their  curiae,  or  by 
the  whole  people  in  the  comitia,  which  were  convoked  by  the  con- 
suls. After  the  institution  of  tribunes,  the  assemblies  of  the  people 
were  frequently  convoked  by  tribes,  and  the  people  met  on  an  equal- 
ity, and  voted  per  capita. 

The  Valerian  Law. 

As  the  whole  administration  of  justice  had  become  transferred 
from  the  kings  to  the  consuls,  it  became  necessary  to  control  the 
exercise  of  this  formidable  power.  This  was  done  by  the  Valerian 
law,  proposed  by  the  consul  Valerius,  granting  to  persons  accused 
of  capital  crimes  a  right  of  appeal  from  the  judgment  of  the  consuls 
to  the  people. 

The  Twelve  Tables. 

As  the  royal  laws  collected  by  Papirius  had  ceased  to  operate, 
except  indirectly  by  usage,  and  the  Romans  for  twenty  years  after 
the  expulsion  of  Tarquin  had  been  governed  by  no  fixed  rules,  a  com- 
mission of  three  persons  was  appointed  by  the  senate  and  tribunes 
to  form  a  system  of  law.  This  gave  birth  to  the  Twelve  Tables,  a 
distinguished  era  in  the  history  of  the  Roman  law,  and  the  com- 
mencement of  the  middle  period  of  Roman  jurisprudence.  The 
Twelve  Tables  were  digested  by  ten  decemvirs  appointed  out  of  the 
patrician  order.  They  were  ratified  by  the  consent  of  both  patri- 
cians and  plebeians,  and  consisted  partly  of  laws  transcribed  from 
the  institutions  of  other  nations;  partly  of  such  as  were  altered 
to  the  manners  of  the  Romans;  partly  of  new  provisions;  and 
mainly,  perhaps,  of  laws  and  usages  under  their  ancient  kings. 
They  were  brief  and  obscure,  but  display  evidence  of  a  people  of 
considerable  civilization  under  a  rugged  police.  They  contain  much 
wisdom,  intermixed  with  folly,  injustice  and  cruelty.  They  were 
engrossed  on  tablets  of  wood,  or  brass,  or  ivory,  and  were  preserved, 
when  the  city  was  burned  by  the  Gauls.  This  code  subsequently 
obtained  the  blind  tribute  of  patriotic  veneration  and  extravagant 
iMilof^y,  as  surpassing  in  value  the  jurisprudence  of  Solon  and  Ly- 
curgus. 

Improved  Soman  Leg^islation. 

As  Rome  increased  in  territory,  arts,  wealth  and  refinement,  her 
laws  were  improved,  and  adapted  to  the  progress  of  society,  with 
its  wants  and  vices.     The  obligation  of  the  Twelve  Tables  was  grad- 
ually diminished  by  new  regulations. 
Plebeian  Control. 

After  many  struggles,  the  patricians  were  obliged  by  the  lex 
Hortensia  to  submit  to  the  authority  of  the  plebiscite,  enacted  by 
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the  plebeians  alone  In  their  comltla,  as  being  of  equal  force  with 
the  laws  passed  by  the  aggregate  body  of  patricians  and  plebeians. 

SenatUB  Consultum. 

The  senate  also  frequently  promulgated  laws,  under  the  name  of 
senatus  consulta,  by  their  own  authority.  Such  laws  only  contin- 
ued in  force  one  year,  unless  ratified  by  the  people;  and  the  tribunes 
could  at  any  time,  by  their  veto,  put  a  negative  upon  any  proposed 
decree  of  the  senate.  The  senate  was  a  mixed  body  of  both  patri- 
cians and  commoners. 

Patrician  Control. 

Within  a  few  years  after  the  adoption  of  the  twelve  tables,  the 
prohibition  of  marriages  between  patricians  and  plebeians  was  abol- 
ished; but  the  patricians  managed  to  control  the  whole  adminis- 
tration of  justice.  It  was  effected  by  the  institution  of  legal  forms 
of  judicial  proceeding,  called  legis  actiones,  and  by  means  of  the 
pontifices,  who  were  the  repositories  of  the  laws  and  annals,  and 
assumed  the  power  of  fixing  the  lawful  days  of  business.  The  right 
to  interpret  the  laws  devolved  upon  the  pontiflcial  college;  and  the 
patricians  had  retained  the  exclusive  right  to  the  priesthood.  The 
Roman  science  of  special  pleading  was  ridiculed  by  Cicero. 

Edicts  of  the  Frsetors. 

These  became  the  means  of  greatly  improving  the  Roman  law.  By 
the  Licinian  law,  passed  in  the  year  of  Rome  384,  the  office  of  con- 
sul was  no  longer  confined  to  the  patrician  order.  As  a  compensa- 
tion for  this  loss  of  patrician  power,  the  judicial  was  separated  from 
the  consular  office,  and  a  praetor  was  instituted,  who  was  always 
to  be  a  patrician.  The  judicial  decisions  of  the  praetors  became 
of  great  consequence.  They  were  called  jus  honorarium,  or  patri- 
cian law.  Subsequently,  even  this  office  became  accessible  to  ple- 
beians. Under  Augustus,  the  praetors  had  multiplied  to  sixteen. 
Every  praetor,  on  entering  his  office,  established  rules  to  last 
through  the  year.  His  edicts  were  generally  declaratory  of  the  cus- 
tomary and  unwritten  law  of  his  predecessors,  and  he  was  forced 
to  adhere  to  such  edicts.  As  a  result,  the  Twelve  Tables  fell  into 
neglect 

Opinions  of  Lawyers. 

The  responsa  prudentum,  or  the  opinions  of  lawyers,  composed 
another  and  very  efficient  source  of  the  ancient  Roman  juris- 
prudence. The  most  ancient  interpreters  were  the  members  of  the 
college  of  pontifices,  composed  of  men  of  high  rank  and  knowledge. 
Civil  statesmen  and  eminent  private  citizens  sometimes  debated  in 
the  forum.  Their  answers  to  questions  were  gradually  adopted  by 
the  courts  of  justice,  by  reason  of  their  equity  and  good  sense;  and 
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became  Incorporated  into  the  body  of  the  Soman  common  law,  nnder 
the  name  ot  responsa  pmdentom. 

RoniaTi  Schools  of  Law. 

This  business,  undertaken  gratnitondj  by  persons  of  the  highest 
distinction,  grew  into  a  public  profession,  and  law  became  a  regu- 
lar science,  taught  openly  in  priTate  houses  as  in  schools.  OThe 
names  of  the  principal  lawyers  of  Bome  are  to  be  found  in  the 
writings  ct  Cicero,  Horace  and  Tacitus.  Cicero  speaks  of  the  em- 
ployment of  distinguished  jurists  with  the  greatest  praise.  The 
house  of  such  a  civilian  becomes  a  liying  oracle  to  the  whole  city, 
and  Cicero  anticipated  such  a  dignified  retreat  and  occupation  for 
his  declining  years. 

Influence  of  Greece. 

The  philosophy,  pc^cy  and  wisdom  of  Greece  were  collected  by 
the  Boman  ciyiUans,  and  all  tiiat  was  useful  introduced  into  the 
Roman  law.  The  institutions  of  Greece  were  studied  by  enli^tened 
statesmen,  and  contributed  to  perfect  the  Boman  law. 

The  Augrturtan  Age. 

In  the  Augustan  age,  the  body  of  the  Boman  law  had  grown  to  im- 
mense magnitude,  and  ciyilians  began  very  early  to  make  digests 
of  the  law.  Sulpicius  left  behind  him  nearly  one  hundred  and 
eighty  volumes  upon  the  civil  law,  while  Antistius  Labeo,  under 
Augustus,  compiled  four  hundred  volumes.  The  Boman  jurispru- 
dence was  destined  to  continue  for  several  centuries  under  the  em- 
pire, a  shapeless  and  enormous  mass,  receiving  continual  accumula- 
tions,  but  fortunately  was  cultivated  by  a  succession  of  illustrious 
men.  Before  the  time  of  Augustus  the  responsa  prudentum  were 
given  viva  voce,  and  and  had  not  the  force  of  authority;  but  under 
his  influence,  they  were  written,  with  reasons  annexed,  which  re- 
duced the  praetors  to  a  state  of  dependence  on  these  living  oracles 
of  the  law. 

The  Consistory. 

Augustus  instituted  a  cabinet  council,  which  was  called  the  con- 
sistory by  subsequent  princes.  It  was  composed  of  the  consuls, 
several  other  magistrates  and  jurists,  and  a  number  of  senators, 
chosen  by  lot  It  was  the  imperial  legislature.  The  power  of  the 
comitia  was  transferred  to  this  body,  which  gave  to  the  prince  the 
right  to  make  laws.  The  judgments  of  the  prince  were  called  im- 
perial constitutions,  and  were  usually  promulgated  in  three  ways: 
By  rescript,  or  letter  in  answer  to  petitions,  or  to  a  distant  magis- 
trate; by  decrees  passed  by  the  emperor  on  a  public  hearing  in  a 
court  of  justice;  and  by  edict,  or  mere  voluntary  ordinances 
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Profession  of  fhe  Law. 

The  profession  of  the  law  was  held  in  high  esteem  under  the  em- 
perors, and  daring  the  second  and  third  centuries,  the  science  of  jn- 
rispnidence  was  raised  higher  than  it  had  ever  been  in  any  other 
age,  or  among  any  other  people.  In  the  time  of  Justinian  the  re- 
sponsa  prudentum  were  sent  in  writing  to  the  judges,  who  were 
bound  to  determine  in  accordance  with  such  opinions. 

Confusion  of  the  Civil  Law. 

In  the  times  immediately  preceding  Justinian,  the  civil  law 
was  in  a  deplorable  condition,  by  reason  of  its  magnitude  and  disor- 
der. To  remedy  this,  Theodosius  the  Younger  and  Valentinian  HI. 
addressed  to  llie  Roman  Senate  an  imperial  constitution.  The 
first  authoritative  digest  of  the  Roman  law  was  compiled  by  Sal- 
vius  Julianus,  under  the  orders  of  the  emperor  Hadrian,  who  promul- 
gated his  decrees  upon  his  own  sole  authority. 

Codes  of  Soman  Law. 

This  emperor  projected  the  design  of  reducing  the  entire  Roman 
law  into  one  regular  system.  Many  able  professors  undertook, 
from  time  to  time,  a  digest  of  the  civil  law.  Gregorius,  in  his  code, 
digested  most  of  the  imperial  rescripts.  Hermogenes  continued  this 
collection.  Theodosius  the  Younger  appointed  eight  civilians  to  re- 
duce the  imperial  constitutions  or  the  edicts  and  rescripts  of  the 
emperors  from  the  time  of  Constantino.  The  Theodosian  Code  be- 
came a  standard  work  throughout  the  empire. 

Tribonian. 

The  emperor  Justinian  directed  the  eminent  lawyer  and  magis- 
trate Tribonian,  to  unite  with  him  a  number  of  ddlful  civilians, 
and  condense  the  entire  body  of  the  civil  law,  which  had  been 
accumulating  for  fourteen  centuries,  into  one  systematic  code.  Two 
thousand  books  were  to  be  examined. 

Compilations  of  Justinian. 

These  compilations,  made  under  Justinian,  were  four  in  number 
(1)  The  •  Code.  (2)  The  Institutes.  (3)  The  Digests  or  Pandects. 
(4)  The  Novels. 

Code  of  Justinian. 

The  Code,  in  twelve  books,  is  a  collection  of  all  the  imperial  stat- 
utes, thought  worth  preserving,  from  Hadrian  to  Justinian.  All 
preambles  and  superfluous  matter  were  omitted. 

Institutes  of  Justinian. 

These  four  books  contained  the  elements  of  the  Roman  law.  This 
work  was  peculiarly  adapted  for  the  law  schools  at  Berytus,  Rome 
and  Constantinople,  which  flourished  in  that  age.    The  Institutes 
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are  a  model  by  reason  of  orderly  arrangement,  for  every  modem 
digest  of  municipal  law. 

Digest,  or  Pandects  of  Justinian. 

This  Is  a  vast  abridgment,  in  fifty  books,  of  the  decisions  of  prae- 
tors, and  the  writings  and  opinions  of  the  ancient  sages  of  the  law. 
It  contained  the  embodied  wisdom  of  the  Boman  people  in  civil 
jurisprudence  for  twelve  centuries.  The  European  world  has  ever 
since  had  recourse  to  it  for  authority  and  direction  on  public  law, 
and  for  the  exposition  of  the  principles  of  natural  justice.  To  pre- 
vent the  system  from  being  disordered  by  the  glosses  of  interpreters, 
Justinian  declared,  that  no  citations  should  be  made  from  other 
books,  than  the  Institutes,  the  Pandects  and  the  Code;  and  that 
no  commentaries  should  be  made  upon  them.  Notwithstanding  the 
haste  with  which  the  Pandects  were  compiled,  being  finished  by 
Tribonian  and  his  colleagues  in  three  years,  they  are  the  greatest 
repository  of  sound  legal  principles,  applied  to  the  private  rights 
and  business  of  mankind,  that  has  ever  appeared  in  any  age  or 
nation.    Justinian  termed  the  work  the  temple  of  human  justice. 

Novels  of  Justinian. 

These  are  a  collection  of  new  imperial  statutes,  which  constitute 
a  part  of  the  body  of  the  civil  law.  These  ordinances  were  passed 
subsequent  to  the  date  of  the  Code.  They  were  made  to  supply 
omissions,  and  correct  the  errors  of  the  preceding  publications. 
The  118th  novel  is  the  groundwork  of  the  English  and  American 
statutes  of  distribution  of  intestates'  effects.  The  Novels  were 
originally  composed  in  Greek,  which  had  become  the  vernacular 
tongue  of  the  eastern  empire. 

Irruption  of  the  Barbarians. 

When  the  body  of  the  civU  law,  so  digested,  was  ratified  by  Jus- 
tinian, it  became  exclusively  the  law  of  the  land,  and  all  the  texts 
from  which  the  compilation  was  made,  except  the  Theodosian  Code, 
disappeared  in  the  wreck  of  the  empire.  All  Italy  at  length  passed 
under  the  laws  as  well  as  the  yoke  of  the  barbarians. 

Freedom  of  Qothic  Institutions. 

One  fortunate  circumstance  during  the  violence  and  confusion 
of  the  Middle  Ages  partly  compensated  for  the  absence  or  silence 
of  the  civil  law,  and  this  was  the  redeeming  spirit  of  civil  and 
political  liberty  which  pervaded  the  Crothic  institutions,  and  tem- 
pered  the  fierceness  of  military  government  by  the  bold  outlines 
of  popular  representation.  It  was  a  blot  on  the  character  of  the 
civU  law,  as  digested  in  the  reign  of  Justinian,  that  it  conferred 
absolute  power  on  the  emperor.  Till  then,  this  had  not  been  the 
language  of  the  Eoman  laws,  and  it  may  be  ascribed  to  the  fraud 
and  servility  of  Tribonian. 
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BevlTal  of  fhe  dvil  Law. 

Upon  the  discovery  of  a  complete  copy  of  the  dvll  law  at  AmaU, 
Italy,  In  the  twelfth  century,  the  study  of  the  law  revived  through 
western  Europe.  The  effect  of  this  cultivated  law  upon  the  progress 
of  society  and  the  usages  of  feudal  jurisprudence  was  sudden  and 
great  The  dvil  law  became  taught  in  the  universities,  and  was 
burdened  with  commentaries  of  civilians. 

Introduction  into  Britain. 

The  civil  law  had  followed  the  progress  of  the  Boman  power  into 
ancient  Britain,  and  it  was  administered  there  by  the  praetorian 
prefect  Papinian.  Boman  jurisprudence  for  a  time  was  ezi)elled 
from  Britain  by  the  arms  of  the  northern  barbarians,  and  supplanted 
by  the  crude  institutions  of  the  Anglo  Saxons,  but  upon  the  recovery 
of  the  Pandects  in  the  twelfth  century,  it  was  revived  on  the  island. 

Civil  and  Common  Law  Bivalry. 

The  subsequent  rivalry  and  hostility  between  the  civil  and  com- 
mon law;  between  the  two  universities  and  the  law  schools  at 
Westminster;  between  the  clergy  and  laity,  tended  to  check  the 
progress  of  the  civil  law  in  England,  and  to  confine  its  influence 
to  those  courts  which  were  under  the  immediate  superintendence 
of  the  clergy.  The  ecclesiastical  courts  and  the  court  of  chancery 
adopted  the  canon  and  Boman  law;  and  the  court  of  admiralty, 
constituted  under  Edward  I.  supplied  the  defects  of  the  laws  of 
Oleron  from  the  civil  law.  A  natural  prejudice,  fostered  by  English 
lawyers,  was  ear^y  formed  against  the  civil  law.  But  the  more 
liberal  spirit  of  modem  times  has  justly  appreciated  the  intrinsic 
merit  of  the  Boman  system. 

Where  the  Common  Law  is  Superior. 

The  civil  law  is  of  little  value  in  questions  which  relate  to  the 
connection  between  the  government  and  the  people,  or  in  provisions 
for  personal  security  in  criminal  cages.  In  matters  of  civil  and 
political  liberty,  it  cannot  be  compared  with  the  free  spirit  of  the 
English  and  American  common  law. 

Excellence  of  the  Civil  Law. 

But  upon  subjects  relating  to  private  rights  and  personal  con- 
tracts, and  the  duties  which  flow  from  them,  there  is  no  system  of 
law  displaying  better  sense,  or  declared  and  enforced  with  more 
impartial  justice.  The  common  law  may  be  preferred  upon  the 
subject  of  the  domestic  relations,  but  there  are  subjects,  in  which 
the  civil  law  greatly  excels.  The  rights  and  duties  of  tutors  and 
guardians  are  regulated  by  just  principles.  The  rights  of  properly, 
and  the  various  ways  by  wMch  property  may  be  acquired,  enlarged, 
transferred,  and  lost,  and  the  incidents  which  belong  to  property, 
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are  admirably  discnssed  in  the  Boman  law,  and  the  most  refined 
distinctions  established.  Trusts  are  pursued  through  all  their 
numerous  details  in  the  most  equitable  manner.  So  the  rights  and 
duties  arising  from  personal  contracts,  express  and  implied,  are 
defined  and  illustrated  with  clearness  and  brevity,  which  is  without 
example.  The  dvil  law  shows  the  proofs  of  the  highest  cultiva- 
tion and  refinement,  and  is  the  source  of  those  comprehensive  views 
and  solid  principles  which  have  been  applied  to  elevate  the  juris- 
prudence of  modem  nations. 

Importance  of  fhe  Civil  Law. 

The  Institutes  ought  to  be  accurately  studied.  The  whole  body 
of  the  civil  law  is  a  monument  of  wisdom.  It  fills  a  large,  space 
in  the  eye  of  human  reason;  it  embodies  much  thought,  reflection, 
experience  and  labor;  it  leads  us  far  into  the  recesses  of  antiquity, 
and  affects  us  with  the  awe  and  veneration  which  are  telt  in  the 
solitude  of  a  majestic  ruin.  • 
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PART  IV. 

THE  RIGHTS  OP  PERSONS. 


LBOTUBB  XXIV. 
THE  ABSOLUTE  BIQHTS  OF  FEBSONS. 

Bights  DefinecL 

Absolute  rights  belong  to  indiyidnals  in  a  single,  nnconnected 
state.  Belative  rights  are  those  which  arise  from  the  civil  and  do- 
mestic relations. 

Absolute  Bights  Divided. 

They  are  the  right  of  personal  security,  of  personal  liberty  and  of 
private  property.  These  rights  are  natural,  inherent  and  unalien- 
able. Their  security  and  enjoyment  depend  upon  the  existence  of 
civil  liberty,  which  consists  in  being  protected  and  governed  by 
laws  made  or  assented  to  by  the  representatives  of  the  people. 
Bight  itself,  in  civil  society,  is  that  which  a  man  is  entitled  to  have, 
or  to  do,  or  to  require  from  others,  within  the  limits  prescribed  by 
law. 

Our  Colonial  Qovemment. 

The  history  of  our  colonial  government  indicates  the  vigilance  of 
a  free  and  intelligent  people,  who  understood  the  best  securities 
for  political  happiness,  and  the  true  foundation  of  the  social  ties. 

Plymouth  and  Massachusetts  Colonies. 

These  people  declared  that  the  free  enjoyment  of  liberty  was 
due  to  every  man,  and  its  exercise  would  result  in  the  stability  of 
the  commonwealth.  They  claimed  the  privileges  of  English  free- 
men, and  defined  those  privileges  with  sagacity  and  precision. 
Their  charter  of  1692  re-asserted  their  rights.  They  held,  that  no 
tax  should  be  assessed  on  them,  without  the  consent  of  their  own 
legislature,  and  that  justice  ought  to  be  impartially  administered. 
They  claimed  the  right  of  trial  by  jury,  and  the  necessity  of  due 
proof  before  conviction;  also,  that  no  person  should  suffer  without 
express  law  in  life,  limb,  liberty,  good  name  or  estate;  nor  without 
being  brought  to  answer  by  due  course  and  process  of  law. 

Connecticut  and  New  York  Colonies. 

The  act  of  the  general  assembly  of  Connecticut  in  1639  con- 
tained a  similar  declaration  of  rights;  and  among  the  early  resolu- 
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tions  of  the  New  York  assembly  in  1691  and  1708  we  meet  similar 
provisions  for  civil  secnrity.  They  declare,  that  the  imprisonment 
of  subjects  without  due  commitment  for  legal  canse,  together  with 
banishment,  and  the  forcible  seizure  of  their  property,  were  illegal 
and  arbitrary  acts.  It  was  held  to  be  the  right  of  every  freeman 
to  have  a  perfect  and  entire  property  in  his  goods  and  estate;  and 
that  no  money  could  be  imposed  or  levied  without  the  consent  of  the 
general  assembly.  The  erection  of  any  court  must  be  with  the 
like  consent. 

General  Colonial  Leglfllatlon. 

It  was  claimed  by  the  general  assemblies  In  all  the  colonies,  as 
a  branch  of  sacred  right,  that  the  exclusive  power  of  taxation  of 
the  people  of  the  colonies  resided  in  their  colonial  legislatures, 
where  representation  of  them  only  existed.  Also,  that  the  people 
were  entitled  to  security  in  their  persons,  property  and  privileges; 
and  could  not  lawfully  be  disturbed  in  the  enjoyment  thereof,  with- 
out due  process  of  law,  and  the  judgment  of  their  peers. 

EngliBh  Taxation  of  the  Colonies. 

After  the  peace  of  1763,  the  mother  country,  which  had  nourished 
and  protected  its  colonies,  attempted  to  abridge  their  immunities 
and  retard  their  progress.  Upon  the  first  promulgation  of  English 
measures  of  taxation,  Massachusetts,  New  York  and  Virginia  au- 
thoritatively asserted  their  rights  as  English  subjects.  In  October, 
1765,  a  convention  of  delegates  from  nine  states  assembled  in  New 
York,  and  formulated  a  declaration,  claiming  that  the  colonists  were 
entitled  to  all  the  inherent  rights  and  liberties  of  English  subjects; 
of  which  the  most  essential  were,  the  exclusive  power  to  tax  them- 
selves, and  the  privilege  of  trial  by  jury. 

Declaration  of  Rights. 

The  sense  of  America  was  ascertained  and  solemnly  promulgated 
in  the  memorable  declaration  of  rights  of  the  first  continental  con- 
gress in  October,  1774,  which  represented  all  of  the  colonies,  except 
Georgia.  This  document  contained  the  assertion  of  many  funda- 
mental principles  of  American  liberty,  and  constituted  tlie  basis 
of  the  subsequent  bills  of  rights,  which  pervaded  all  our  constitu- 
tional charters. 

Bights  Claimed. 

By  nature,  by  the  Enp:lish  constitution,  and  by  their  several  char- 
ters they  were  entitled  to  life,  liberty  and  property;  that  the  emi- 
gration of  their  ancestors  to  this  country  by  no  means  forfeited 
such  rights;  that  the  foundation  of  English  liberty  and  all  free  gov- 
ernment was  the  right  of  the  people  to  participate  in  the  legislative 
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power,  with  exclusive  rights  in  all  matters  of  taxation  and  internal 
policy  in  their  several  provincial  legislatures,  where  their  right  of 
representation  conld  alone  be  preserved.  That  the  colonies  were 
entitled  to  the  common  law  of  England,  especially  to  the  privilege 
of  trial  by  the  peers  of  the  vicinage;  and  also  to  the  benefit  of  snch 
English  statutes  as  existed  at  the  time  of  their  colonization,  which 
they  had  by  experience  found  applicable;  and  further,  that  they 
were  entitled  to  all  the  immunities  granted  them  by  royal  charter, 
or  secured  by  their  several  codes  of  provincial  laws.  After  the 
colonies  had  become  independent  states,  they  collected  and  digested 
these  abstract  propositions  and  elementary  maxims  on  civil  liberty. 

Precedents  for  the  Declaration  of  Bights. 

Precedents  for  such  declarations  were  found  in  the  colonial  annals, 
and  also  in  the  practice  of  the  English  nation,  in  acts  of  intrepid 
councils,  also  by  force  of  arms,  and  by  solemn  and  positive  enact- 
ments as  a  barrier  against  the  tyranny  of  the  executive  power.  The 
establishment  of  Magna  Carta;  the  petition  of  right  under  Charles 
I.;  and  the  bill  of  rights  in  the  revolution  of  1688,  are  illustrious 
examples  of  the  intelligence  and  spirit  of  the  English  nation. 

Declarations,  Unnecessary  in  Bepublics. 

The  necessity  in  republics  of  declaratory  codes  has  been  ques- 
tioned, as  the  government,  in  all  its  parts,  is  the  creature  of  the 
people,  with  its  every  department  filled  by  its  agents.  No  parch- 
ment checks  can  be  relied  on,  as  an  effectual  protection  to  human 
liberty  in  extraordinary  cases  of  faction  and  turbulence.  When 
the  spirit  of  liberty  has  fled,  and  truth  and  justice  are  disregarded, 
private  rights  can  easily  be  sacrified  under  the  forms  of  law. 

Advantages  of  Bills  of  Bights. 

A  bill  of  rights  serves  to  control  the  excesses  of  party  spirit.  It 
tends  to  guide  and  enlighten  public  opinion,  and  render  it  more 
resolute  to  resist  attempts  to  disturb  private  right  It  awakens 
respect  for  the  principles  of  our  ancestors;  it  is  the  muniment  of 
freemen,  showing  their  title  to  protection,  and  becomes  of  increased 
value,  when  placed  under  the  charge  of  an  independent  judiciary, 
as  the  guardian  of  private  rights.  Care,  however,  should  be  taken 
to  confine  the  manual  to  a  few  plain  and  unexceptionable  principles. 
They  should  not  be  encumbered  with  a  catalogue  of  ethical  and  po- 
litical aphorisms.  Several  of  the  early  state  constitutions  had  no 
formal  bill  of  rights  inserted  in  them.  The  most  solid  basis  of  pub- 
lic safety  consists,  not  so  much  in  bills  of  rights,  as  in  the  skilful 
organization  of  the  government,  and  its  aptitude,  by  its  structure 
and  by  the  spirit  of  the  people,  to  produce  wise  laws,  and  a  pure, 
firm  and  intelligent  administration  of  justice. 
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First.    The  Right  of  Personal 

This  right  is  guarded  by  provisions  transcribed  into  oar  constitu- 
tions from  Magna  Carta,  and  other  fundamental  acts  of  the  English 
parliament,  and  is  enforced  by  additional  and  more  precise  in- 
junctions. It  provides  that  no  person,  except  on  impeachment,  and 
in  cases  arising  in  the  military  and  naval  service,  shall  be  held  to 
answer  for  a  capital  or  other  infamous  crime,  or  for  any  other  offence 
above  the  grade  of  petit  larceny,  unless  he  shall  have  been  previously 
charged  on  the  presentment  oi:  indictment  of  a  grand  jury;  that 
no  person  shall  be  subject,  for  the  same  offence,  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  shall  he  be  compelled  to  be  a  witness 
against  himself.  In  all  criminal  prosecutions,  the  accused  is  en- 
titled to  a  speedy  and  public  trial  by  an  impartial  jury,  and  upon 
the  trial  to  be  confronted  with  the  witnesses  against  him;  to  have 
compulsory  process  for  obtaining  witnesses  in  his  favor,  and  to 
have  the  assistance  of  counsel  for  his  defence.  Excessive  bail  cannot 
be  required,  nor  excessive  fines  imposed,  nor  cruel  and  unusual  pun- 
ishments inflicted;  nor  can  any  bill  of  attainder,  or  ex  post  facto 
law,  be  passed. 

Constitatlonal  Provisions  for  Personal  Security. 

The  federal  as  well  as  the  state  constitutions  contain  the  same 
declarations  in  substance;  and  where  these  assertions  are  wanting, 
the  same  principles  are  asserted  by  statutes,  and  hence  they  are 
regarded  as  fundamental  doctrines  in  every  state. 

Summary  of  the  Law  on  this  Subject. 

No  person  in  this  country  can  be  taken  or  imprisoned;  or  dis- 
seised of  his  freehold  or  estate;  or  exiled  or  condemned;  or  deprived 
of  life,  liberty  or  property,  unless  by  the  law  of  the  land,  or  the 
judgment  of  his  peers.  By  the  law  of  the  land  is  meant  due  process 
of  law;  that  is,  by  indictment  or  presentment  of  good  and  lawful 
men.  By  the  process  of  law  is  meant  law  in  its  regular  course  of  ad- 
ministration, through  courts  of  justice. 

Cruel  Punishments. 

But  while  cruel  and  unusual  punishments  are  universally  con- 
demned, some  theorists  have  proposed  the  abolition  of  capital  pun- 
ishment They  assert,  that  the  proper  object  of  punishment,  the 
protection  of  society  by  the  prevention  of  crime,  can  be  as  effectually 
attained  by  the  substitution  of  milder  sanctions.  The  great  diffi- 
culty is  to  effect  the  salutary  ends  of  punishment,  without  wound- 
ing the  public  sense  of  humanity. 

Capital  Punishment. 

The  punishment  of  death  is  the  most  impressive  spectacle  of 
public  justice,  and  ought  to  be  confined  to  the  few  cases  of  the  most 
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atrocious  character;  for  only  in  such  cases,  will  public  opinion  war- 
rant the  measure,  or  the  peace  and  safety  of  society  require  it 
Civil  society  has  the  right  to  use  the  means  requisite  for  its  preser- 
vation; and  the  punishment  of  murder  with  death  accords  with 
the  judgment  and  practice  of  mankind,  because  the  malignity  of 
the  act  must  be  counteracted  by  the  strongest  motives  presented 
to  the  human  mind« 

Views  of  Orotius. 

Grotius  discussed  the  design  and  lawfulness  of  punishment  He 
believed,  that  capital  punishments,  in  certain  cases,  were  not  only 
lawful,  under  the  divine  law,  but  indispensable  to  restrain  the 
audaciousness  of  guilt  He  commends,  however,  for  adoption,  in 
many  c^ses,  the  advice  and  example  of  some  of  the  ancients,  by  the 
substitution  of  servile  labor  and  imprisonment  for  capital  punish- 
ment This  has  been  done  since  his  time  to  a  great  extent  in  some 
parts  of  Europe,  and  also  in  the  United  Btates. 

Laws  of  William  Penn. 

In  1682,  the  legislature  of  Pennsylvania  adopted  a  code  of  laws 
prepared  by  William  Penn,  enacting,  that  all  prisons  should  be 
workhouses  for  felons  and  vagrants;  and  the  penitentiaiy  system, 
founded  on  labor,  discipline  and  instruction,  accompanied  with 
patient  and  humane  treatment,  was  introduced  by  this  wise  law- 
giver. 

Penitentiary  System. 

Though  this  system  has  not  fully  answered  public  expectation, 
either  in  the  reformation  of  offenders,  or  as  an  example  to  deter 
others;  yet  the  better  arrangement  of  the  prisons,  and  the  introduc- 
tion of  stricter  discipline,  consisting  mainly  of  separate  and  solitary 
confinement  by  night,  and  hard  labor  without  solitude,  and  in 
companies,  but  without  conversation  in  the  workshops,  by  day,  has 
been  universally  approved  by  the  civilized  world. 

Security  to  Keep  the  Peace. 

WhUe  the  personal  security  of  every  citizen  is  protected  from 
lawless  violence  by  the  arm  of  government  and  the  terrors  of  the 
Penal  Code,  and  is  equally  guarded  from  unjust  proceedings  on  the 
part  of  the  government  itself,  every  person  is  also  entitled  to  the 
preventive  arm  of  the  magistrate,  as  a  further  protection  from  im- 
pending danger;  and  on  reasonable  cause  being  shown,  may  require 
his  adversary  to  be  bound  to  keep  the  peace. 

Compensation  in  Damages. 

If  violence  has  been  actually  offered,  the  offender  may  not  only  be 
prosecuted  and  punished  on  behalf  of  the  state,  but  he  is  bound  to 
render  to  the  party  aggrieved  adequate  compensation  in  damages. 
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Bight  of  Self-Defence. 

Municipal  law  has  left  with  individuals  the  exercise  of  the  natural 
right  of  self-defence,  in  all  cases,  where  the  law  is  either  too  slow 
or  too  feeble  to  stay  the  hand  of  violence.  Homicide  is  justifiable 
where  rendered  necessary  in  self-defence,  against  one  who  comes 
to  commit  known  felony  with  force  against  one^s  person  or  habita- 
tion, or  against  the  person  of  those  nearly  related.  The  right  of 
self-defence  in  such  cases,  is  founded  on  the  law  of  nature,  and 
cannot  be  superseded  by  the  law  of  society.  Yet  homicide  la  never 
strictly  justifiable  in  defence  of  a  private  trespass,  nor  upon  the 
pretence  of  necessity,  wh^re  the  party  himself  is  not  free  from 
fault. 

Slander. 

As  a  part  of  the  right  of  personal  security,  the  preservation  of 
every  person's  good  name  from  detraction  is  included.  The  laws 
of  the  ancients  protected  private  reputation.  The  Boman  law  took 
a  just  distinction  between  slander,  spoken  and  written;  looking 
as  we  do  upon  slander  of  a  private  person  by  words  in  no  other 
light,  than  as  a  civil  injury,  for  which  a  pecuniary  compensation 
can  be  obtained. 

Slander,  Defined. 

The  injury  consists  in  falsely  and  maliciously  charging  another 
with  the  commission  of  some  public  offence,  criminal  in  itself  and 
indictable,  and  subjecting  the  party  to  an  infamous  punishment; 
or  involving  moral  turpitude,  or  the  breach  of  some  public  trust,  or 
with  any  matter  relating  to  his  trade  or  vocation,  and  which,  if 
true,  would  render  him  unworthy  of  employment;  or  lastly,  with  any 
other  matter  or  thing,  by  which  special  injury  is  sustained. 

Written  or  Printed  DefiEiniation. 

But  if  the  slander  be  communicated  by  pictures  or  signs,  or 
writing,  or  painting,  it  is  calculated  to  have  a  wider  circulation,  to 
make  a  deeper  impression,  and  to  become  proportionately  more  in- 
jurious. Expressions,  which  tend  to  render  a  man  ridiculous,  or 
degrade  him,  would  be  Ubellous,  if  printed,  though  they  would  not 
be  actionable,  if  spoken. 

Libel,  Defined. 

A  libel  is  a  malicious  publication,  expressed  either  in  printing 
or  writing,  or  by  signs  or  pictures;  tending  either  to  injure  the 
memory  of  one  dead,  or  the  reputation  of  one  alive,  and  expose  him 
to  public  hatred,  contempt,  or  ridicule.  A  malicious  intent,  and 
an  injurious  or  offensive  tendency  must  concur  to  constitute  the 
libeL 
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How  Punished. 

The  law  deems  a  libel  a  public,  as  well  aa  a  private  injury;  ren- 
dering the  party  not  only  liable  to  a  private  suit,  at  the  instance  of 
the  party  libelled,  but  answerable  to  the  state  by  indictment,  as 
guilty  of  an  offence,  tending  to  a  breach  of  the  peace. 

Liberty  of  the  Press. 

Yet  the  law  is  careful,  that  the  liberty  of  speech  and  of  the  press 
should  be  duly  preserved.  Entire  freedom  of  discussion,  as  to  the 
character  and  conduct  of  public  men,  and  of  candidates  for  office, 
is  deemed  essential  to  the  judicious  exercise  of  the  right  of  suffrage, 
and  of  the  proper  control  of  free  people  over  their  rulers.  It  is  a 
constitutional  principle  with  us,  that  every  citizen  may  freely  speak, 
write,  and  publish  his  sentiments  on  all  subjects;  being  responsible 
for  the  abuse  of  that  right ;  and  that  no  law  can  rightfully  be  passed 
to  restrain  or  abridge  the  freedom  of  speech  or  of  the  press. 

Early  Law  of  England. 

The  early  law  of  England  termed  defamation  an  offence  against 
the  public  peace,  and  in  the  time  of  Henry  m.  Bracton  held  slander 
and  libel  to  be  actionable  injuries.  Yet  the  first  private  suit  in 
English  law  for  slander  was  in  the  reign  of  Edward  IIL  In  the 
reign  of  Elizabeth,  these  actions  became  frequent. 

The  Truth  of  the  Fact  Charged. 

In  a  private  action  of  slander  for  damages,  and  even  in  the  action 
of  scandalum  magnatum,  the  defendant  was  allowed  to  justify,  by 
showing  the  truth  of  the  fact  charged;  for  if  the  words  were  true, 
it  was  then  a  case  of  damnum  absque  injuria.  But  in  the  case  of 
a  public  prosecution  for  a  libel,  it  was  a  principle  of  English  law, 
that  the  truth  of  the  libel  could  not  be  shown  by  way  of  justification ; 
because,  whether  true  or  false,  it  was  equally  dangerous  to  the 
public  peace.  The  same  doctrine  remains  unshaken  to  this  day  in 
England. 

Newspaper  Libels. 

Where  a  libel  imputes  to  others  the  commission  of  a  triable  crime, 
the  evidence  of  the  truth  has  been  held  in  England  to  be  inadmis- 
sible. The  intention  is  to  be  collected  from  the  paper  itself,  unless 
explained  by  the  mode  of  publication  or  other  circumstances.  If 
the  contents  are  likely  to  produce  mischief,  the  defendant  must  be 
presumed  to  intend  that,  which  his  act  is  likely  to  produce.  The 
liberty  of  the  press  cannot  impute  criminal  conduct  to  others,  with- 
out violating  the  right  of  character;  and  that  right  can  only  be 
attacked  in  a  court  of  justice,  where  the  party  may  defend.  When 
vituperation  begins,  the  liberty  of  the  press  ends. 

BROWNE  KENT — 14 
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Malicious  Publications. 

It  hat  been  held  that  the  publicatioii  of  a  libel  malicioaaly,  and 
with  intent  to  defame,  is  a  public  ofFence,  whether  the  libel  be  tme 
or  not  This  rule  was  intended  to  restrain  all  tendendes  to  breaches 
of  the  peace,  and  to  priyate  animosity  and  revenge.^  A  man  may 
maliciously  publish  the  truth  against  another,  with  the  Intent  to 
defame  his  character.  But  though  a  defendant,  on  an  indictment 
for  libel,  cannot  justify  its  publication,  merely  because  it  is  true, 
yet  he  may  repel  the  criminal  charge,  by  proving  that  the  publication 
was  for  a  justifiable  purpose,  and  not  malicious.  If  the  purpose  be 
justifiable,  the  defendant  may  give  in  evidence  the  truth  of  the 
words  when  such  evidence  would  tend  to  negative  malicious  intent 
to  defame. 

The  Facts,  when  Admissible. 

As  a  rule,  the  truth  of  the  libel  is  not  admissible  in  evidence  upon 
the  trial  of  an  indictment  In  what  particular  case  such  evidence 
is  admissible  is  a  question  for  the  court;  and  if  admissible,  the  jury 
must  determine,  whether  the  publication  was  made  with  good  mo- 
tives.  In  civil  actions  for  damages  for  an  alleged  libel,  the  truth 
may  be  shown. 

Massachusetts  Law,  as  to  Ldbels. 

In  Massachusetts,  the  truth  may  be  given  in  evidence  in  all  prose- 
cutions for  libels;  but  with  a  proviso,  that  such  evidence  should  not 
be  a  justification,  unless  it  appear  on  the  trial,  that  the  matter 
charged  as  libellous,  was  published  with  good  motives,  and  for 
justifiable  ends. 

Constitutional  Proviso. 

The  constitutions  of  several  of  the  states  have  made  special 
provisions  in  favor  of  giving  the  truth  in  evidence  in  public  prose- 
cutions for  libels.  The  assertions  in  such  cases  related  to  men  in 
respect  to  their  public  official  conduct,  and  the  matter  published 
must  have  been  proper  for  public  information.  The  legislature  of 
Pennsylvania  in  1809  declared,  that  no  person  should  be  indictable 
for  a  publication  on  the  official  conduct  of  men  in  public  trust;  and 
that  in  all  criminal  prosecutions  for  libel,  the  defendant  might 
plead  the  truth  in  justification.  The  New  York  court  of  errors 
decided,  that  where  a  person  petitioned  the  council  to  remove  a  pub- 
lic officer  for  alleged  corruption  in  office,  public  policy  would  not 
permit  the  party  libelled  to  have  any  redress  by  private  action, 
whether  the  charge  was  true  or  false,  or  the  motives  of  the  peti- 
tioner, innocent  or  malicious.^ 

*  Oom.  y.  Blanding,  3  Pick.  304. 

"  Thorn  v.  Blancliard,  5  Johns.  508;  People  v.  GrosweU,  3  Johns.  Cas.  337. 


LEGT.  34]  ABSOLUTE  BIOBTB.  211 

Privileged  Oommunioatioxui. 

The  Bnglisli  law  on  this  point  is  more  jnst  Petitions  to  the  king 
or  parliament  for  the  redress  of  a  grieyance  afe  pfiyileged  commoni- 
cations,  and  not  actionable  libels;  provided  the  petition  be  made 
in  good  faith,  and  the  pririlege  be  not  abused.  If  it  appear,  how- 
ever, that  the  communication  was  made  maliciouslj,  and  without 
probable  cause,  the  pretence  aggravates  the  case,  and  an  action 
lies. 

Modem  Tendency  of  Opinion. 

The  current  of  opinion  seems  in  favor  of  a  policy  that  will  dimin- 
ish or  destroy  every  obstacle  or  responsibility  in  the  way  of  the 
publication  of  the  truth.  The  subject  is  a  difficult  one;  how  to 
preserve  equally  the  protection  which  is  due  to  character,  and  that 
which  ought  to  be  afforded  to  liberty  of  speech  and  of  the  press. 
These  rights  are  frequently  brought  into  dangerous  collision,  and 
the  tendency  in  this  country  has  been  to  relax  too  far  the  vigilance, 
with  which  the  common  law  guarded  character.  The  act  of  con- 
gress of  1798  made  it  an  indictable  offence  to  libel  the  government, 
or  congress  or  the  president  of  the  United  States;  and  made  it 
lawful  on  the  trial,  for  the  defendant  to  give  in  evidence  the  truth 
of  the  publicatioiL 

Truth  in  Evidence  in  Actions  for  Damages. 

There  was  some  contrariety  in  England,  whether  a  defendant  in 
a  private  action  upon  a  libel,  could  be  permitted  to  justify  the  charge 
by  pleading  the  truth.  But  the  prevailing  opinion  is,  that  the  truth 
may  be  pleaded  in  justification  in  a  private  action  for  damages 
arising  from  written  or  printed  defamation,  as  well  as  in  action  for 
slanderous  words.  If  the  charge  be  true  in  point  of  fact,  the  law 
considers  the  plaintiff  as  coming  into  court,  without  any  equitable 
title  of  relief. 

libels  upon  Private  Character. 

In  libels  upon  private  character,  greater  strictness  as  to  allow- 
ing the  truth  in  evidence,  by  way  of  justification,  ought  to  be  ob- 
served, than  in  the  case  of  public  prosecutions;  for  the  public  have 
no  interest  in  the  detail  of  private  vices  and  defects,  when  the  in- 
dividual is  not  a  candidate  for  public  trust;  and  publications  of  that 
nature  are  usually  malicious,  and  injurious  to  the  peace  of  families. 

Question  of  Intent. 

If  the  libel  was  made  to  expose  personal  defects,  or  misfortunes, 
or  vices,  the  proof  of  the  truth  of  the  charge  would  rather  aggra- 
vate the  baseness  of  the  publication.  In  private  as  well  as  public 
prosecutions  for  libels,  the  inquiry  should  be  directed  to  the  inno- 
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cence  or  malice  of  the  publisher's  intentions.  The  tmth  is  admis- 
sible in  evidence  to  explain  that  intent,  and  not  in  every  instance 
to  justify  it.  The  guilt  consists  in  the  malicious  intention,  and 
when  the  mind  is  not  in  fault,  the  prosecution  cannot  be  sustained. 
The  truth  itself  may  be  printed  and  published  maliciously,  with  evil 
intent,  entailing  private  misery,  public  scandal  and  disgrace. 

Second.    The  Bight  of  Personal  Liberty. 

This  is  another  absolute  right  of  individuals.  No  person  shall  be 
deprived  of  his  liberty  without  due  process  of  law;  and  effectual 
provision  is  made  against  the  continuance  of  all  unlawful  restraint 
and  imprisonment,  by  the  security  of  the  privilege  of  the  writ  of 
habeas  corpus. 

Habeas  Corpus. 

Every  restraint  upon  a  man's  liberty,  is,  in  the  eye  of  the  law, 
an  imprisonment  Whenever  any  person  is  detained  with  or  with- 
out due  process  of  law,  unless  for  treason  or  felony,  expressed  in  the 
warrant  of  commitment,  or  unless  such  person  be  a  convict  or  legally 
charged  in  execution,  he  is  entitied  to  his  writ  of  habeas  corpus. 
It  is  his  writ  of  right  which  every  person  is  entitied  to  ex  merito 
justitiae.  The  statute  of  Charles  U.  restored  this  writ  to  all  its 
efficacy  at  common  law,  requisite  for  the  proper  protection  of  the 
subject.  The  substance  of  the  statute  has  been  adopted  in  all  the 
United  States. 

English  Common  Law. 

The  common  law  of  England,  so  far  as  it  was  applicable  to  our  cir- 
cumstances, was  brought  over  by  our  ancestors,  upon  their  emi- 
gration to  this  country.  The  Revolution  did  not  involve  in  it  any 
aboUtion  of  the  common  law.  It  has  been  adopted  or  declared  in 
force  by  the  constitutions  of  some  of  the  states,  and  by  statute  in 
others;  and  where  not  explicitiy  adopted,  it  is  yet  considered  as 
the  law  of  the  land,  subject  to  modifications  and  express  legislative 
repeaL  The  common  law  of  England,  applicable  to  our  situation 
and  government,  is  the  law  of  this  country,  except  where  altered 
or  rejected  by  statute,  or  varied  by  local  usages,  under  the  sanc- 
tion of  judicial  decisions. 

Proceedings  under  Habeas  Corpus. 

The  statute  provisions  on  this  subject  are  nearly  the  same  in  all 
of  the  states.  The  officer,  before  whom  the  writ  is  returned,  has 
authority  to  revise  the  cause  of  conunitment,  and  to  examine  into 
the  truth  of  the  facts  alleged  in  the  return.  All  persons  restrained 
of  their  liberty  are  entitied  to  prosecute  this  writ,  unless  they  be 
detained  by  process  from  any  court  or  judge  having  exclusive  ju- 
risdiction in  the  case,  or  unless  detained  by  final  judgment  or  de- 
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cree,  or  execution  thereon   of  any  competent  civil  or  criminal 
tribunal,  other  than  in  the  case  of  a  conmiitment  for  contempt. 

Grantiiier  of  the  Writ. 

The  application  for  the  writ  must  be  to  the  supreme  court,  or 
chancellor,  or  a  judge  of  the  court,  or  other  officer  haying  the  power 
of  a  judge  at  chambers.  There  must  be  a  petition  in  writing,  signed 
by  or  on  behalf  of  the  party,  stating  under  oath  the  grounds  of  the 
application.  The  English  statute  required  no  oath  of  the  applicant 
The  penalty  for  refusing  to  grant  the  writ  on  application  is  one  thou- 
sand dollars.  This  is  the  first  instance,  in  the  history  of  the  English 
law,  that  judges  of  the  highest  common  law  tribunal,  and  acting,  not 
in  a  ministerial,  but  in  a  judicial  capacity,  are  made  responsible,  in 
actions  by  private  suitors,  for  the  exercise  of  their  discretion. 

Betarn  to  the  Writ. 

If  the  person  to  whom  the  writ  is  directed,  or  on  whom  it  is  served, 
shall  not  promptly  obey  the  writ,  by  making  a  full  and  explicit  re- 
turn, and  shall  fail  to  produce  the  party  without  a  sufficient  excuse, 
he  is  liable  to  be  forthwith  attached  and  conmiitted  by  the  person 
granting  the  writ  to  close  custody,  until  he  shall  have  obeyed  the 
writ  A  former  statute  in  New  York,  instead  of  this  summary  rem- 
^Jj  gave  a  penalty  to  the  party  aggrieved,  recoverable  by  suit 

Bemanding  of  the  Party. 

The  party  suing  out  the  writ,  is  to  be  remanded  if  detained  by 
process  from  any  court  of  the  United  States,  having  exclusive  ju- 
risdiction, or  if  detained  by  virtue  of  any  final  decree  or  judgment, 
or  process  thereon  of  any  competent  court,  or  if  detained  for  any 
contempt,  specially  and  plainly  charged  by  some  court,  or  person 
having  authority  to  commit  on  such  charge,  and  when  the  time 
has  not  yet  expired.  The  remedy,  if  the  case  admits  of  one,  is  by 
certiorari,  or  writ  of  error. 

Discharge  of  the  Party. 

If  the  party  be  in  custody  by  civil  process  from  a  competent  power, 
he  may  be  discharged  when  the  jurisdiction  has  been  exceeded, 
or  the  party  has  become  entitled  to  his  discharge,  or  the  process 
was  unduly  issued,  or  not  legally  authorized.  But  no  inquiry  is  to 
be  made  into  the  legality  of  any  process,  judgment  or  decree,  or  the 
justice  of  the  commitment  of  parties  detained  under  federal  process, 
nor  where  the  party  is  detained  under  the  final  decree  of  a  compe- 
tent court,  nor  where  the  commitment  is  for  a  specified  contempt 
A  party  discharged  upon  habeas  corpus  is  not  to  be  re-imprisoned 
for  the  same  cause,  unless  the  discharge  was  for  defect  of  proof  or 
defect  in  the  commitment  in  a  criminal  case,  and  he  be  again  ar- 
rested on  sufficient  proof  and  legal  process;  or,  if  in  a  civil  case,  or 
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discharge  on  mesne  process,  he  is  arrested  on  execution  or  mesne 
process  in  another  snit  Elnowingly  re-imprisoning  a  party  for  the 
same  offence  is  a  misdemeanor. 

Indioted  Parties  Bisoharged. 

Persons  indicted  are  to  be  tried  at  the  next  conrt  after  snch  in- 
dictment fonnd,  or  they  will  be  entitled  to  discharge,  nnleas  the 
trial  was  postponed  at  their  instance,  or  satisfactory  cause  shown 
by  the  public  prosecutor  for  delay. 

Prisoners  Not  Indicted. 

Persons  confined  upon  any  criminal  charge,  and  who  shall  not 
have  been  indicted,  are  to  be  discharged  within  twenty  four  hours 
after  the  discharge  of  a  grand  jury  of  the  county,  unless  satisfactory 
cause  be  shown  for  the  delay. 

Bemoval  of  Party  Illegally  Confined. 

If  it  be  probable,  that  a  person  illegally  confined  will  be  carried 
out  of  the  state  before  he  can  be  relieved  by  habeas  corpus,  the 
court  or  authorised  officer  may,  by  warrant,  cause  the  prisoner,  and 
the  party  so  detaining  him  to  be  forthwith  brought  up  for  examina- 
tion, and  dealt  with  according  to  law. 

The  Habeas  Corpus  Act. 

This  act  is  a  stable  bulwark  of  civil  liberty,  and  nothing  similar 
to  it  existed  in  the  free  commonwealth  of  antiquity.  Its  excellence 
consists  in  the  easy,  prompt  and  efficient  remedy  afforded  for  unlaw- 
ful imprisonment,  and  personal  liberty  is  not  dependent  upon  ab- 
stract declarations  of  right 

Damages  for  False  Imprisonment. 

In  addition  to  the  benefit  of  habeas  corpus,  which  operates  merely 
to  remove  all  unlawful  .imprisonment,  the  party  aggrieved  is  enti- 
tled to  his  private  action  of  trespass  to  recover  damages;  and  the 
party  acting  without  legal  sanction  is  also  liable  to  fine  and  impris* 
onment,  as  for  a  misdemeanor. 

Writ  of  Homine  Beplegiando. 

This  common  law  writ  provided  for  relief  in  favor  of  fugitives 
from  service  in  any  other  state.  The  writ  is  vexatious  in  its  pro- 
ceedings, and  nearly  obsolete;  but  it  enabled  the  party  suing  out 
the  writ  to  have  an  issue  of  fact  tried  by  a  jury.  The  New  York 
provision  on  the  subject  has  been  held  contrary  to  the  federal  con- 
stitution, and  void  in  respect  to  slaves  being  fugitives  from  labor. 
The  Massachusetts  statutes  in  1835  made  special  provision  for  this 
writ,  when  a  person  was  restrained  of  his  liberty,  unless  by  virtue  of 
lawful  process  from  some  competent  authority,  and  if  it  should  ap- 
pear by  the  return  of  the  writ,  that  the  defendant  eloigned  the 
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plaintiff's  body,  the  latter  was  entitled  to  a  writ  of  capias  in  wither- 
man  to  take  the  defendant's  body. 

Banishment. 

Exportation  for  crimes  in  England,  rests  entirely  npon  statute, 
for  it  was  a  punishment  unknown  to  the  common  law.  A  statute 
under  Elizabeth  first  inflicted  banishment  for  offences.  Some  of 
our  American  constitutions  have  declared,  that  no  person  shall  be 
liable  to  be  transported  out  of  the  state  for  any  offence  committed 
within  it;  but  in  most  states  no  such  conditional  restriction  is  im- 
posed upon  the  discretion  of  the  legislature.  In  New  York  the  gov- 
ernor may  pardon,  upon  such  conditions  as  he  thinks  proper.  Con- 
victs have  been  pardoned,  on  condition  of  immediately  leaving  the 
state  and  not  returning. 

Writ  of  Ne  Exeat. 

In  England,  by  the  prerogative  writ  of  ne  exeat,  the  king  may 
prohibit  a  subject  from  going  abroad  without  license.  This  pre- 
rogative was  unknown  to  the  common  law,  which  allowed  every 
man  to  depart  the  realm  at  his  pleasure.  The  first  invasion  of  this 
privilege  was  by  the  constitutions  of  Clarendon,  in  the  reign  of 
Henry  IL,  which  prohibited  the  clergy  from  leaving  the  kingdom 
without  the  king's  license.  In  the  Magna  Carta  of  King  John, 
every  one  was  allowed  to  depart  and  return  at  pleasure,  except  in 
time  of  war.  In  the  reign  of  Edward  I.  it  began  to  be  deemed  neces- 
sary to  have  the  king's  license  to  go  abroad,  which  became  at  last 
the  settled  doctrine.  By  the  statute  of  Elizabeth,  a  subject  depart- 
ing the  realm  without  license  forfeited  his  personal  estate  and  the 
profits  of  his  land. 

Bight  of  the  Grown  to  Prevent  Departure. 

The  prerogative  of  the  crown,  on  this  point,  seems  conceded;  but 
until  the  king's  proclamation,  or  a  writ  of  ne  e^^eat  regno  has 
actually  issued,  any  Englishman  can  depart 

Ne  Exeat  as  to  Fugitive  Debtors. 

The  writ  of  ne  exeat  has,  in  modern  times,  been  applied  as  a  civil 
remedy  in  chancery  to  prevent  debtors  escaping  from  their  creditors. 
It  amounts  to  nothing  more  than  process  to  hold  to  bail  to  abide  the 
decree.  In  this  country,  the  writ  of  ne  exeat  is  not  in  use  except  in 
chancery  for  civil  purposes  between  party  and  party. 

American  Law  on  this  Subject. 

No  citizen  can  be  sent  abroad  or  prevented  from  going  abroad, 
except  in  those  cases,  in  which  he  may  be  detained  by  civil  process, 
or  upon  a  criminal  charge.  The  constitutions  of  several  states 
enumerate  the  right  of  emigration. 
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Freedom  of  Worsbip. 

The  free  exercise  and  enjoyment  of  religious  profession  and  wor- 
ship is  one  of  the  absolute  rights  of  individuals,  recognized  in  our 
constitutions,  and  secured  to  them  by  law.  Civil  and  religious  liber- 
ty generally  go  hand  in  hand,  and  the  suppression  of  one  will  in  time 
terminate  the  existence  of  the  other.  It  is  ordained  by  the  federal 
constitution,  that  congress  shall  make  no  law  respecting  an  estab- 
lishment of  religion,  or  prohibiting  the  free  exercise  thereof;  and 
the  same  principle  appears  in  all  the  state  constitutions.  There 
is  no  limitation  annexed,  and  generally  every  species  of  religious 
test  is  excluded. 

Bhode  Island  Toleration. 

The  charter  of  this  colony  in  16G3  established  a  freedom  of  re- 
ligious opinion  and  worship  with  extraordinary  liberality  for  that 
early  period  of  New  England  history.  The  principles  and  character 
of  Boger  Williams,  the  earliest  settler  and  actual  founder  of  Rhode 
Island,  prepared  the  way  for  such  declaration  of  the  rights  and  sanc- 
tity of  conscience. 

Maryland.    Beligicus  Toleration. 

The  legislature  of  Maryland  in  1649  declared,  that  no  persons  pro- 
fessing belief  in  Jesus  Christ  should  be  molested  in  respect  to  their 
religion,  or  in  the  free  exercise  thereof.  The  Catholic  planters  of 
this  state  are  to  be  lauded  for  legislating  in  favor  of  toleration,  at 
a  time  while  the  Puritans  were  persecuting  their  Protestant  breth- 
ren in  New  England,  and  the  Episcopalians  retorting  the  same  sever- 
ity on  the  Puritans  in  Virginia, 

Carolina,  New  Jersey,  and  Pennsylvania. 

The  proprietaries  of  Carolina,  for  the  better  encouragement  of 
settlers,  granted  perfect  religious  freedom.  So  also  Lord  Berkeley 
and  Sir  John  Carteret,  the  proprietaries  of  New  Jersey,  in  their 
charter  of  civil  liberties.  In  the  code  of  laws  prepared  by  William 
Penn  for  Pennsylvania,  the  utmost  religious  toleration  was  granted. 
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LBOTUBB 
ALIENS  AND  NATIVES. 

Belative  Bights  of  Individuals. 

Most  of  these  relations  are  derived  from  the  law  of  nature,  and 
consist  of  hnsband  and  wife,  parent  and  child,  guardian  and  ward, 
and  master  and  servant  To  these  may  be  added  certain  artificial 
persons  created  by  law,  termed  corporations.  The  inhabitants  of  a 
country  may  be  divided  under  the  title  of  aliens  and  natives. 

Natives,  Defined. 

Natives  are  all  persons  born  within  the  jurisdiction  and  allegiance 
of  the  United  States.  Resident  citizens  of  this  country  at  the  time 
of  the  declaration  of  independence,  though  bom  dsewhere,  but  sus- 
taining it,  were  deemed  natives.  But  no  ante-natus  ever  owed  al- 
legiance to  the  United  States,  or  to  any  individual  state,  provided  he 
withdrew  himself  from  this  country  before  the  establishment  of  our 
independent  government,  and  settled  elsewhere  under  the  king's 
allegiance,  never  returning  and  settling  here.^ 

In  Bevolutionary  Times. 

It  was  held,  that  a  party,  by  remaining  here  after  the  declaration 
of  independence,  had,  by  his  presumed  consent,  become  a  member 
of  the  new  government,  and  was  entitled  to  protection  and  bound 
to  allegiance.  That  allegiance  did  not  exist  in  the  case  of  a  party 
bom  here,  but  who  was  not  here,  and  assenting  to  our  new  govern- 
ment, when  it  was  first  instituted.^  Allegiance  could  only  attach 
upon  those  persons,  who  were  then  inhabitants. 

Change  in  Government. 

When  an  old  government  is  dissolved,  and  a  new  one  formed,  all 
writers  agree,  that  none  are  subjects  of  the  adopted  government, 
who  have  not  freely  assented  to  It  It  was  decided,  that  a  party 
born  here  before  the  revolution,  who  had  withdrawn  to  a  British 
province  before  our  independence  and  returned  during  the  war,  re- 
tained his  citizenship;  while  had  the  same  party  remained  in  the 
British  province  until  after  the  treaty  of  peace,  he  would  have  been 
a  British  subject* 

Doctrine  of  Allegiance. 

To  create  allegiance  by  birth,  the  party  must  be  bom,  not  only 
within  the  territory,  but  within  the  allegiance  of  the  government 
Children  bom  in  the  armies  of  a  state  while  abroad,  are  deemed 

^  McIIvaine  v.  Cox's  Lessee,  2  Granch,  280. 

'  Respublica  v.  Chapman,  1  Dall.  53. 

*  In  re  Phipps,  2  Pick.  394;  Kilham  v.  Ward,  2  Mass.  23a 
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born  In  the  allegiance  of  the  sovereign  to  whom  the  army  belongs. 
During  such  hostile  occupation  of  a  country,  if  the  parents  be  ad- 
hering to  the  enemy  as  subjects  de  factp,  their  children,  bom  under 
such  temporary  dominion,  are  not  born  under  the  allegiance  of  the 
conquered. 

Perpetual  Allegiance. 

It  is  the  doctrine  of  the  English  law,  that  natural  bom  subjects 
owe  an  allegiance,  which  is  intrinsic  and  perpetual;  and  which  can- 
not be  divested  by  any  act  of  their  own.  It  is  not  in  the  power  of 
an  English  subject  to  shake  off  his  allegiance,  and  transfer  it  to 
a  foreign  prince.  Employment  by  a  foreign  prince,  or  naturaliza- 
tion, will  not  dissolve  the  bond  of  allegiance.  Entering  into  foreign 
service,  without  the  consent  of  the  English  sovereign,  or  refusing 
to  leave  such  service,  when  required  by  proclamation,  is  held  to  be 
a  misdemeanor  at  common  law. 

Benunciation  of  Allegiance. 

It  has  been  a  question,  whether  the  English  doctrine  of  perpetual 
allegiance  applies  in  its  full  extent  to  this  country.  Writers  on 
public  law  have  favored  the  right  of  a  subject  to  emigrate,  and  aban- 
don his  native  country,  unless  there  be  some  positive  restraint  by 
law,  or  the  party  be  at  the  time  in  possession  of  a  public  trust,  or 
unless  the  country  be  at  war  and  needs  his  assistance.  Cicero  re- 
garded it  as  one  of  the  firmest  foundations  of  Boman  liberty,  that 
a  citizen  had  the  privilege  to  stay,  or  to  renounce  his  residence  in 
the  state.  Some  of  our  state  constitutions  declare,  that  citizens 
have  a  natural  and  inherent  right  to  emigrate,  thus  renouncing  the 
doctrine  of  the  English  common  law,  as  being  repugnant  to  the 
natural  liberty  of  mankind.  The  allegiance  of  our  citizens  is  due, 
not  only  to  the  local  government  under  which  they  reside,  but 
primarily  to  the  federal  government. 

American  Decisions  on  Such  Benunciation. 

In  reviewing  the  principal  discussions  and  judicial  opinions  in 
the  federal  courts  on  this  subject,  the  better  opinion  would  seem  to 
be,  that  a  citizen  cannot  renounce  his  allegiance  to  the  United  States, 
without  the  permission  of  government,  to  be  declared  by  law;  and 
that,  as  there  is  no  existing  legislative  regulation  on  the  case,  the 
mle  of  the  English  common  law  remains  unaltered.^ 

Belazatlon  of  the  Old  English  Bule. 

There  is,  however,  some  relaxation  of  the  old  and  stem  rule  of  the 
common  law,  admitted  under  the  liberal  influence  of  commerce. 
Though  a  natural  bom  citizen  cannot  throw  off  his  allegiance,  and 

*  The  Santlssima  Trinidad,  7  Wheat.  283. 
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is  always  amenable  for  crinunal  acts  against  Us  native  eountry; 
yet  for  coiuunercial  purpof es,  he  may  acquire  the  rights  of  e  citizen 
of  another  country,  and  the  place  of  the  domicile  determines  the  char^ 
acter  of  the  party  as  to  trade.  So,  an  American  citizen  may  obtain 
a  foreign  domicile,  which  will  impress  upon  him  a  national  character 
for  commercial  purposes,  as  if  he  were  a  subject  of  the  government, 
under  which  he  resides.  This,  too,  without  losing  on  that  account 
his  original  character,  or  ceasing  to  be  bound  by  the  allegiance 
due  to  the  country  of  his  birth. 

Itesults  of  Naturalization. 

The  subject  who  emigrates  bona  flde,  and  procures  a  foreign 
naturalization  may  meet  a  conflict  of  duties,  but  only  in  a  few  cases 
would  the  municipal  laws  affect  him.  In  the  event  of  war  between 
the  parent  state,  and  the  state  of  his  adoption,  he  must  not  arm  him- 
self against  the  state  of  his  birth;  and  if  he  be  recalled  by  his  native 
government,  he  must  return,  or  incur  the  penalty  of  a  contempt 
Under  these  disabilities,  all  the  civilized  nations  of  Europe  adopt 
the  natural  bom  subjects  of  other  countries.  The  French  law  per- 
mits no  natural  bom  subject  to  bear  arms,  in  time  of  war,  in  the 
service  of  a  foreign  power  against  France;  and  yet,  subject  to  that 
limitation,  every  Frenchman  may  abdicate  his  country. 

Aliens,  Defined. 

An  alien  is  a  person  born  out  of  the  jurisdiction  and  allegiance  of 
the  United  States.  Some  exceptions  to  this  rule  exist  in  the  an- 
cient English  law,  as  in  the  case  of  children  of  public  ministers 
abroad,  whose  wives  are  English  women,  for  they  do  not  even  owe 
local  allegiance  to  a  foreign  power.  So  also  children  born  abroad 
of  an  English  father,  who  is  a  natural  bom  subject.  If  the  father 
be  an  alien,  the  mother's  nationality  as  an  English  woman,  will  not 
make  the  child  an  English  subject. 

Children  of  Naturalized  Citizens. 

By  act  of  congress  of  1802,  the  children  of  naturalized  parents, 
being  under  twenty  one  years  of  age  at  the  date  of  their  parents^ 
naturalization,  shall,  if  dwelling  in  the  United  States,  be  considered 
as  citizens  thereof.  So  also  in  cases  where  parties  in  any  other  man- 
ner are  admitted  to  the  rights  of  citizenship.  The  act  does  not  state 
whether  both  parents  or  only  one  must  have  been  naturalized,  before 
their  minor  children  resident  here  by  such  act  become  citizens.  The 
supplemental  act  of  1804  indicates  that  the  naturalization  of  the 
father  alone  suffices  to  confer  the  boon  of  citizenship  upon  his  minor 
children.'^ 

•  Ex  parte  Overlngton,  5  Bin.  371. 
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Children  Bom  Abroad. 

Children  of  American  oitizens,  though  bom  abroad,  shall  also  be 
deemed  American  citizens;  provided  that  the  right  of  citizenship 
shall  not  descend  to  persons,  whose  fathers  have  never  resided  here. 

Title  of  an  Alien  to  Seal  Estate. 

An  alien  cannot  acquire  a  title  to  real  property  by  descent,  or 
created  by  other  mere  operation  of  law.  The  law  never  casts  the 
freehold  upon  an  alien  heir,  who  cannot  keep  it  This  is  a  well  set- 
tled rule  of  the  common  law.  The  right  to  real  estate  by  descent 
is  governed  by  the  municipal  law  of  the  individual  states,  ^or 
can  an  alien  take  as  tenant  by  the  curtesy  or  in  dow^er.  As  a  rule, 
even  a  natural  born  subject  cannot  take  by  representation  from  an 
alien,  because  the  alien  has  no  inheritable  blood,  through  which  a 
title  can  be  deduced. 

Purchase  of  Land  by  Alien. 

If  an  alien  purchase  land,  or  if  land  be  devised  to  him,  the  gen- 
eral rule  is,  that  in  these  cases  he  may  take  and  hold,  until  an  in- 
quest of  ofQce  has  been  had;  but  upon  his  death  the  land  would 
instantly  and  without  inquest  of  office  escheat  and  vest  in  the  state, 
because  an  alien  is  incompetent  to  transmit  by  hereditary  descent 

Title  through  an  Alien. 

The  majority  in  an  English  court  has  decided  that  sons  of  an  alien, 
who  were  natural  bom  subjects,  can  inherit  from  each  other,  as 
the  law  does  not  look  upon  the  father,  as  such  a  medium  between 
the  brothers,  as  that  his  disability  should  hinder  the  descent  be- 
tween them.  It  is  admitted,  however,  that  a  grandson  cannot  in- 
herit from  his  grandfather,  though  both  were  natural  born  subjects, 
provided  the  intermediate  son  was  an  alien,  for  the  grandson  has  no 
inheritable  blood  to  be  represented;  whereas  one  brother  may  in- 
herit from  the  other,  because  as  to  them  the  descent  is  immediate, 
and  they  do  not  take  by  representation  from  the  father.  This  dis- 
tinction is  veiy  subtle.  The  statute  of  William  IIL  was  made  to 
cure  such  disability;  by  enabling  natural  bom  subjects  to  inherit 
the  estate  of  their  ancestors,  either  lineal  or  collateral,  notwithstand- 
ing one  link  through  which  the  title  descended,  was  an  alien.  This 
statute,  however,  did  not  go  so  far  as  to  enable  a  i>erson  to  deduce 
title,  as  heir,  from  a  remote  ancestor,  through  an  alien  ancestor,  still 
living. 

Descent  through  an  Alien. 

The  enlarged  policy  of  the  present  day  gives  a  benignant  Interpre- 
tation to  the  law  of  descents,  in  favor  of  natural  bom  citizens  dedu- 
cing a  title  from  a  legitimate  source  through  an  alien  aincestor.  If  a 
citizen  dies,  and  his  next  heir  be  an  alien,  who  cannot  take,  the  alien 
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cannot  interrupt  the  descent  to  others;  and  the  Inheritance  de- 
scends to  the  next  of  kin,  who  is  competent  to  take,  in  like  manner 
as  if  no  such  alien  had  ever  existed. 

Allegiance  after  the  American  Revolution. 

The  distinctions  between  the  antenati,  or  those  bom  before  the 
Revolution,  and  the  postnati,  or  those  bom  subsequently,  have  fre- 
quently been  the  subject  of  discussion.  It  has  been  held,  that  the 
postnati  of  Scotland,  bom  after  the  union  of  two  crowns,  were 
natural  born  subjects,  and  could  inherit  lands  in  England.  The 
principle  of  the  common  law,  that  the  division  of  an  empire  worked 
no  forfeiture  of  previously  vested  rights  of  property,  has  been  fre- 
quently acknowledged  in  our  American  tribunals.  The  British  ante- 
nati have  been  held  to  be  incapable  of  taking,  by  subsequent  de- 
scent, lands  in  states  governed  by  the  common  law.  By  the  treaty 
of  i)eace  of  1783,  Great  Britain  and  the  United  States  became  respec- 
tively entitled  to  the  allegiance  of  all  persons,  who  were  at  the  time 
adhering  to  the  governments  respectively;  and  that  those  persons 
became  aliens  to  the  government  to  which  they  did  not  adhere. 

Sscheat  of  Alien's  Lands. 

Though  an  alien  may  purchase  land,  or  take  it  by  devise,  yet  he  is 
exposed  to  the  danger  of  being  divested  of  the  fee,  and  of  having  his 
lands  forfeited  to  the  state,  upon  inquest  of  office  found.  His  title 
will  be  good  against  every  one  but  the  state,  and  if  he  dies  before 
inquest  had,  his  inheritance  cannot  descend,  but  escheats  of  course. 
If  an  alien  undertakes  to  sell  to  a  citizen,  yet  the  prerogative  right 
of  forfeiture  is  not  barred  by  the  alienation,  and  the  government 
may  seize  the  land.  His  conveyance  is  good  against  himself,  but 
the  title  is  voidable  as  to  the  sovereign. 

Privileges  of  Aliens. 

In  Virginia,  and  to  a  limited  degree  in  New  York,  this  prerogative 
right  of  seizing  lands,  bona  fide  sold  by  an  alien  to  a  citizen,  is  abol- 
ished by  statute.  An  alien  may  take  a  lease  for  years  of  a  house  for 
the  benefit  of  trade.  Foreigners  are  admitted  to  the  rights  of  cit- 
izenship with  us  on  liberal  terms;  and  as  the  law  requires  only  five 
years'  residence  to  entitle  them  and  their  families  to  the  benefits  of 
naturalization,  it  would  apparently  imply  a  right,  in  the  mean  time, 
to  the  necessaiy  use  of  real  property. 

Disabilities  of  Aliens. 

Aliens  are  under  disabilities  as  to  tmsts  arising  out  of  real  estate. 
An  alien  can  be  seised  to  the  use  of  another,  but  the  use  cannot  be 
executed,  as  against  the  state,  and  will  be  defeated  on  office  found. 
Nor  can  an  alien  be  a  cestui  que  trust,  but  under  the  like  disability. 
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Farsoxial  Propeity  of  AlieilB. 

Aliens  are  eapftble  of  acqairing,  holding  and  transmitting  mova- 
ble property,  In  like  manner  as  citizens,  and  can  bring  suits  for  the 
recovery  and  protection  of  the  same.  They  may  even  take  a  mort- 
gage upon  real  estate,  as  security  for  a  debt,  and  foreclose  if  neces- 
sary and  sell  lands  for  the  debt  The  alien  probably  could  not  be- 
come the  purchaser  of  the  land  so  sold. 

Capacity  to  Sue. 

Even  alien  enemies,  resident  in  the  country,  may  sue  and  be  sued 
as  in  time  of  peace;  for  protection  to  their  property  is  implied  from 
permission  to  them  to  remain  here.  The  lawful  residence  does, 
pro  hac  vice,  relieve  the  alien  from  the  character  of  an  en^ny,  and 
entitles  his  person  and  property  to  protection. 

Duties  of  Alien  Besidents. 

During  the  residence  of  aliens  among  us,  they  owe  a  local  allegi- 
ance and  must  obey  all  general  laws  for  the  maintenance  of  peace 
and  order.  They  are  amenable  to  the  ordinary  tribunals  of  the  coun- 
try, if  they  be  guilty  of  any  illegal  acts.  In  New  York,  resident 
aliens  are  liable  to  be  enrolled  in  the  militia,  provided  they  possess 
real  estate  in  the  commonwealth,  and  are,  in  that  case,  subject  to 
duties,  assessments,  taxes  and  burdens,  as  if  they  were  citizens. 
They  are,  however,  not  capable  of  voting  at  elections,  or  of  being 
elected  or  appointed  to  any  ofQce,  or  of  serving  upon  a  jury. 

Naturalization. 

An  easy  mode  is  provided,  by  which  the  disabilities  of  alienism 
may  be  removed,  and  the  qualifications  of  citizens  obtained.  The 
alien  is  required  to  declare  on  oath  before  a  state  court  of  record 
haviDg  common  law  jurisdiction,  or  before  a  circuit  or  distr'ict  court 
of  the  United  States,  or  before  a  clerk  of  either  of  said  courts,  two 
years  at  least  before  his  admission,  of  his  intention  to  become  a  citi- 
zen, and  to  renounce  his  allegiance  to  his  own  sovereign. 

An  Alien  Minor. 

If  the  applicant  shall  have  been  a  minor,  under  twenty  one  years 
of  age,  and  shall  have  resided  three  years  in  the  United  States  next 
preceding  his  arrival  at  majority,  he  may  be  admitted  a  citizen 
without  such  previous  declaration ;  provided  he  has  reached  twenty 
one  years  of  age,  and  has  resided  five  years  in  the  United  States, 
including  the  three  years  of  his  minority;  and  shall  make  the  dec- 
laration aforesaid,  at  the  time  of  his  admission,  and  declare,  under 
oath,  that  for  three  years  next  preceding,  it  had  been  his  bona  fide 
intention  to  become  a  citizen,  and  that  he  will  comply  with  the 
naturalization  laws. 
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Admission  to  OitizenBhip. 

At  the  date  of  his  admission  to  dtizenshlp,  the  alien's  conntry 
must  be  at  peace  with  the  United  Btates.  The  applicant,  before  one 
of  the  courts,  must  swear  to  support  tTie  constitution  of  the  United 
States,  and  must  renounce  his  native  allegiance.  Two  citizens  at 
least  must  at  the  time  of  his  admission  testify  that  the  applicant  has 
resided  five  years,  at  least,  within  the  United  States,  and  one  year 
within  the  state.  He  must  satisfy  the  court  as  to  his  good  moral 
character  during  such  period;  that  he  is  attached  to  the  principles 
of  the  constitution,  and  disposed  to  good  order.  He  must  renounce 
any  title  or  order  of  nobility,  which  he  possesses. 

Children  of  Aliens. 

Minor  children  of  persons  naturalized,  shall,  if  dwelling  in  the 
United  States,  be  deemed  citizens.  If  an  alien  die  after  his  declara- 
tion, and  before  his  admission,  his  widow  and  children  shall  be 
deemed  citizens. 

Besults  of  Naturalization. 

A  naturalized  person  becomes  entitled  to  all  the  privileges  and 
immunities  of  natural  born  subjects;  except  that  a  residence  of 
seven  years  is  requisite  to  enable  him  to  hold  a  seat  in  congress; 
and  he  is  not  eligible  to  the  position  of  governor  in  some  states,  nor 
can  he  be  president  of  the  United  States. 

Period  of  Probation. 

This  period  of  probation  has  been  deemed  as  liberal,  as  is  consist- 
ent with  our  peace  and  safety.  It  enables  aliens  to  acquire  the 
knowledge  and  habits  proper  to  constitute  good  citizens,  who  can 
combine  the  spirit  of  freedom  with  a  love  of  the  laws. 

Personal  Estate  of  an  Alien. 

On  the  death  of  an  alien,  his  personal  estate  goes  according  to 
his  will ;  or  if  he  died  intestate,  according  to  the  law  of  distribution 
of  the  place  of  his  domicile  at  the  time  of  his  death.  The  stationary' 
place  of  residence  of  the  party  at  his  death  determines  the  rule 
of  distribution. 

French  Disposition  of  Aliens'  Property. 

Up  to  the  commencement  of  the  French  revolution.  Prance 
claimed  for  the  state  the  effects  of  deceased  foreigners,  who  left  no 
native  heirs.  This  rule  was  founded  on  the  Roman  law,  and  was 
attempted  to  be  Justified  by  the  narrow  policy  of  preventing  the 
wealth  of  the  kingdom  from  passing  into  the  hands  of  foreign  sub- 
jects. It  was  abolished  in  the  first  constituent  assembly  of  1791, 
and  foreigners  were  declared  capable  of  acquiring  and  disposing  of 
proi)erty  equally  with  natives.  The  Napoleon  Code  did  not  pursue 
this  liberal  policy,  and  apparently  revived  the  harsh  doctrine  of  the 


224  THE  BIQHTS   OF   PERSONS.  [PART  IV 

droit  d'aubaine,  the  right  of  escheat  The  statute  of  July,  1819, 
abolished  this,  and  aliens  in  France  can  now  acquire,  enjoy  and 
transmit  by  will  and  descent  real  and  personal  property,  in  the  same 
manner  as  other  inhabitants  of  the  kingdom. 

Real  Estate  of  Aliens. 

The  legislature  of  New  York,  and  of  many  other  states,  often 
grant  to  particular  aliens,  by  name,  the  priyilege  of  holding  real 
property,  and  in  New  York  aliens  are  enabled  to  take  and  hold  lands 
in  fee,  and  to  sell,  mortgage  and  devise,  but  not  demise  or  lease  the 
same,  equally  as  if  they  were  natives;  provided  the  party  previously 
take  an  oath,  that  he  is  a  resident  of  the  state,  and  intends  always 
to  reside  in  the  United  States,  and  to  become  a  naturalized  citizen, 
and  has  taken  the  incipient  measures  required  for  that  purpose. 
The  power  to  sell,  assign,  mortgage  and  devise  real  estate  is  to  con- 
tinue for  six  years  from  the  time  of  taking  the  oath;  but  the  alien 
is  not  capable  of  taking  or  holding  lands,  descended,  devised  or  con- 
veyed to  him  previously  to  his  becoming  such  resident,  and  taking 
the  oath.  If  he  dies  within  the  six  years,  his  heirs,  being  inhabit- 
ants of  the  United  States,  take  by  descent,  equally  as  if  he  has  been 
a  citizen.  There  are  statute  provisions  of  the  same  import  in  favor 
of  aliens  in  many  of  the  states. 

Inter-State  Comity. 

The  article  in  the  federal  constitution,  declaring  that  citizens  of 
each  state  are  entitled  to  all  the  privileges  and  immunities  in  the 
several  states,  applies  only  to  natural  bom  or  naturalized  citizens. 
If  they  remove  from  one  state  to  another,  they  are  entitled  to  the 
privileges  that  persons  of  the  same  description  are  entitled  to  in 
the  state  to  which  the  removal  is  made,  and  to  none  other.  Civil 
privileges  conferred  upon  aliens  by  state  authority  are  strictly  local; 
and  until  a  foreigner  is  naturalized,  he  is  not  entitled  in  any  other 
state  to  any  other  privileges,  than  those,  which  the  laws  of  that  state 
allow  to  aliens.  No  other  state  is  bound  to  admit  any  alien  to  priv- 
ileges, to  which  he  is  not  entitled  by  treaty,  or  the  laws  of  nations, 
or  the  laws  of  the  United  States,  or  of  the  state,  in  which  he  dwdls. 

Special  Privileges  to  Citizens  of  a  State. 

The*laws  and  usages  of  one  state,  cannot  be  permitted  to  prescribe 
qualifications  for  citizens,  to  be  claimed  and  exercised  in  other 
states,  in  contravention  of  their  local  policy.  The  privileges  con- 
ceded by  the  federal  constitution  to  citizens  in  the  several  states  are 
confined  to  fundamental  ones,  which  belong  of  right  to  the  citizens 
of  all  free  governments.  Such  are  the  rights  of  protection  of  life 
and  liberty,  and  to  acquire  and  enjoy  property;  to  pay  no  higher 
tax  than  other  citizens;  to  pass  through  or  reside  in  the  state  at 
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pleasure;  and  to  enjoy  the  elective  franchise^  according  to  the  state 
law.  Some  rights,  however,  may  belong  exclusively  to  citizens  of 
the  state,  as  a  statute  in  New  Jersey,  confining  the  right  of  taking 
oysters  within  the  waters  of  the  state,  exclusively  to  the  inhabitants 
and  residents  of  the  state.  The  power  to  regulate  the  fisheries  in 
the  navigable  waters  of  the  states  remains  in  the  states  respec- 
tively; though  the  United  States  have  a  concurrent  power,  so  far  as 
concerns  the  free  navigation  of  the  waters. 

Description  of  Aliens. 

The  act  of  congress  limits  aliens,  capable  of  naturalization,  to  free, 
white  persons.  This  excludes  the  inhabitants  of  Africa  and  their 
descendants;  and  it  becomes  a  question  to  what  extent  persons  of 
mixed  blood  are  excluded.  It  may  well  be  doubted,  whether  the 
coppei  colored  natives  of  America,  or  the  yellow  races  of  Asia,  are 
"white  persons"  within  the  purview  of  the  law.  It  is  the  declared 
law  of  New  York,  South  Carolina  and  Tennessee,  that  Indians  are 
not  citizens,  but  distinct  tribes,  living  under  the  protection  of  the 
government,  and  consequently  cannot  be  made  citizens  under  the 
act. 

New  York  Eaxly  Law  of  Exclusion. 

Before  the  adoption  of  the  present  federal  constitution,  the  power 
of  naturalization  resided  in  the  several  states.  The  original  consti- 
tution of  New  York  required  all  foreigners  when  naturalized  to 

take  an  oath  abjuring  all  foreign  allegiance,  in  all  matters,  eccle- 
siastical, as  well  as  civiL    This  was  intended  to  exclude  from  the 

benefits  of  naturalization,  Roman  Catholics,  who  acknowledged  the 

spiritual  supremacy  of  the  pope.    So  extremely  strong  was  public 

prejudice  on  this  point  that  priests  remaining  hi  the  colony  after  a 

certain  date,  were  liable  to  be  sentenced  to  perpetual  imprisonment 
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I/BOTURB  XJLVL 
THB  ULW  OF  MABBIAQE. 

Moral  Effect  of  Marriage. 

The  primary  and  most  important  of  the  domestic  relations  is  that 
of  husband  and  wife.  It  is  the  only  lawful  relation,  by  which  Provi- 
dence has  i>ermitted  the  continuance  of  the  human  race.  It  is  one 
of  the  chief  foundations  of  social  order.  To  the  institution  of  mar- 
riage  is  due  most  of  the  blessings,  which  flow  from  refinement  of 
manners,  the  education  of  children,  the  sense  of  justice,  and  the  culti- 
vation of  the  liberal  arts. 

Idiocy  and  Limacy.    Void  Marriages. 

Idiots  and  lunatics,  except  during  lucid  intervals,  are  incapable 
of  executing  a  contract  of  marriage.  Though  such  marriage  be  ab- 
solutely void,  it  is  expedient,  that  the  nullity  of  the  marriage  he  as- 
certained and  declared  by  a  decree  of  court  The  existence  and 
extent  of  mental  disease,  rendering  void  the  marriage  contract,  may 
sometimes  be  a  perplexing  question,  and  suits  to  annul  a  marriage, 
by  reason  of  idiocy  and  lunacy,  have  been  often  sustained  in  the  spir* 
itual  courts  of  England.   . 

Suits  for  NuUlty  of  Marriage. 

The  proper  tribunal  for  the  investigation  of  the  validity  of  a  mar- 
riage will  depend  upon  the  local  constitutions  of  each  state  In 
those  states,  which  have  equity  tribunals,  it  belongs  to  them ;  other- 
wise whatever  jurisdiction  is  exercised  over  the  matrimonial  con- 
tract must  be  in  the  common  law  courts. 

Fraudulent  Marriages. 

A  marriage  procured  by  force  of  fraud  is  void,  ab  initio.  The 
basis  of  the  marriage  contract  is  consent,  and  the  ingredient  of 
fraud  or  duress  is  fatal  in  this  as  any  other  contract,  for  the  free 
assent  of  the  mind  to  the  contract  is  wanting.  A  suit  to  annul  such 
marriages  properly  belongs  to  the  ecclesiastical  courts  in  England, 
and  to  the  courts  of  equity  in  this  countiy.  In  New  York,  where 
either  party  to  a  marriage  is  lacking  in  age  or  understanding,  and 
thus  incapable  of  assenting  to  it,  or  incapable  from  physical  causes, 
of  entering  into  the  marriage  state;  or  when  the  consent  was  ob- 
tained by  force  or  fraud,  the  marriage  shall  be  void  from  the  time 
its  nullity  shall  be  declared  by  the  court  Error  will  sometimes 
destroy  a  marriage,  as  if  one  person  be  substituted  for  another. 
But  representations  in  respect  to  the  qualities  of  one  of  the  contract- 
ing parties,  as  his  condition,  rank,  fortune,  manners  and  character 
would  be  insufficient.  The  law  makes  no  provision  for  the  relief  of 
a  blind  credulity,  however  it  may  have  been  produced. 
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Lack  of  Age  of  Parties. 

No  persons  can  bind  tfaamseltes  in  marriage,  until  they  arrive  at 
the  age  of  consent;  which  by  the  common  law  of  the  land  is  fixed 
at  fourteen  in  males,  and  twelve  in  females.  The  law  supposes,  that 
at  that  age,  the  parties  have  sufficient  discretion  for  executing  such 
contract  Marriage,  before  that  age,  is  voidable  at  the  election  of 
either  party,  on  arriving  at  the  age  of  consent;  if  either  of  the  par- 
ties be  under  that  age,  when  the  contract  is  made.  This  rule  of 
reciprocity,  does  not  apply  to  other  contracts  made  with  an  infant 
by  a  competent  party,  nor  even  of  a  marriage  per  verba  de  futuro 
with  an  infant  under  the  age  of  discretion.  The  person  of  full  age 
is  absolutely  bound,  and  the  contract  is  only  voidable  at  the  discre- 
tion of  the  infant. 

The  Age  of  Consent  Elsewhere. 

The  age  of  consent,  by  the  English  law,  was  borrowed  from  the 
Boman  law.  Nature  has  fixed  no  precise  period,  and  municipal 
laws  must  operate.  The  same  rule  was  adopted  in  France  before 
their  revolution;  but  by  the  Napoleon  Code,  the  age  of  consent  was 
raised  to  eighteen  in  males,  and  fifteen  in  females,  though  a  dispen- 
sation for  good  cause  might  be  obtained  from  the  rule.  If  without 
consent  of  the  parents,  or  of  the  father,  in  case  of  difference  of 
opinion,  the  son  must  have  attained  the  age  of  twenty  five  years, 
and  the  daughter  twenty  one  years  to  render  them  competent  to  con- 
tract marriage. 

Bigamy. 

No  person  can  marry,  while  the  former  husband  or  wife  is  living. 
Such  second  marriage  is,  by  the  conmion  law,  absolutely  void;  and 
is  an  indictable  offense  except  in  a  few  cases.  These  cases  in  New 
York  are  when  the  husband  or  wife  of  the  party  who  remarries, 
remains  continuously  without  the  United  States  for  five  years;  or 
when  one  of  the  married  parties  shall  have  absented  himself  or  her- 
self from  the  other  for  five  successive  years,  and  the  one  remariying 
shall  not  know  the  absent  party  to  be  living  within  that  time;  or 
when  the  person  remarrying  was,  at  the  time  of  such  marriage, 
divorced  b^  the  sentence  of  a  competent  court  for  some  other  cause, 
as  to  New  York  at  least,  than  the  adultery  of  such  person;  or  if  the 
former  husband  or  wife  had  been  sentenced  to  imprisonment  for  life; 
or  if  the  former  marriage  had  been  declared  void,  or  was  made 
within  the  age  of  consent. 

Sacredness  of  the  Marriage  Tie. 

If  there  be  no  statute  regulation  in  the  case,  the  principle  of  com- 
mon law  of  the  Christian  world,  is  that  no  length  of  time  or  absence, 
and  nothing  but  death,  or  the  decree  of  a  competent  court,  can 
dissolve  the  marriage  tie. 
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Panishment  of  Bigamy. 

The  crime  of  bigamy  or  of  polygamy  has  been  made  a  capital 
offence  in  some  parts  of  Europe,  and  punished  very  severely  in 
other  parts.  The  new  civil  code  of  France  only  renders  such  second 
marriage  unlawful,  without  annexing  any  penalty  for  the  offence. 

Moral  Objections. 

The  precepts  of  Christianity,  and  the  laws  of  our  social  nature,  are 
opposed  to  polygamy.  Though  the  Athenians  at  one  time  permitted 
it,  yet,  generally,  it  was  not  tolerated  in  ancient  Greece.  Polygamy 
was  forbidden  by  the  Romans  throughout  the  entire  period  of  their 
history,  and  may  be  regarded  as  exclusively  the  feature  of  Asiatic 
manners  and  of  half  civilized  life;  being  incompatible  with  civiliza- 
tion, refinement,  and  domestic  felicity. 

Consanguinity  and  AjSLnity. 

In  most  European  countries,  where  the  canon  law  has  had  au- 
thority or  influence,  marriages  are  prohibited  between  near  relations 
by  blood  or  marriage.  Prohibitions  similar  to  the  canonical  dis- 
abilities of  the  English  ecclesiastical  law  were  contained  in  the 
Jewish  laws,  from  which  the  canon  law  in  this  respect,  was  deduced; 
and  they  existed  also  in  the  laws  of  the  Greeks  and  Romans,  subject 
to  considerable  modifications  and  extent.  These  regulations,  pro- 
hibiting marriage  between  near  relations  by  blood  or  marriage,  are 
founded  in  the  law  of  nature;  and  incestuous  marriages  have  gen- 
erally been  regarded  with  abhorrence  by  the  soundest  writers  and 
most  polished  states  of  antiquily. 

Forbidden  Degrees. 

It  is  difficult  to  ascertain  the  point  at  which  the  law  of  nature 
ceases  to  discountenance  the  union.  It  is  clear  that  marriages  be- 
tween relations  by  blood  or  affinity,  in  the  lineal  or  ascending  or  de- 
scending lines,  are  unnatural  and  unlawful.  On  this  point,  the  civil, 
canon  and  the  conmion  law  are  in  perfect  harmony.  But  when  we 
go  to  collaterals,  it  is  not  easy  to  fix  the  forbidden  degrees  by  clear 
principles. 

Marriages  within  the  Levitical  Degrees. 

In  several  states,  marriages  within  the  Levitical  degrees,  under 
some  exceptions,  are  made,  void  by  statute,  and  in  England,  the  pro- 
hibition to  marry  within  these  degrees  rested  upon  the  canon  law, 
sanctioned  by  statute.  In  New  York,  it  was  held,  that  marriages 
between  brothers  and  sisters  in  the  collateral  line  were,  equally  with 
those  between  persons  in  the  lineal  line  of  consanguinity,  unlaw- 
ful and  void,  as  being  repugnant  to  the  moral  sense  of  the  civilized 
world.^    It  would  be  difficult  to  carry  the  prohibition  farther,  with- 

*  Wightman  v.  Wlghtman,  4  Johns.  Ch.  343. 
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oat  legldative  sanction,  and  the  courts  would  not  probably  be  au- 
thorized to  interfere  with  marriages  in  the  collateral  line  beyond  the 
first  degree,  computed  according  to  the  canon  law.  The  Napoleon 
Code  adopted  precisely  the  same  extent  of  prohibition,  as  forming 
the  impassable  line  between  lawful  and  incestuous  marriages.  An 
English  court,  while  not  admitting  marriages  between  brothers  and 
sisters  to  be  against  the  law  of  nature,  as  marriages  were  so  con- 
sidered between  parties  in  the  lineal  line,  yet  admitted  them  to 
be  against  the  law  of  GK)d,  and  against  good  morals  and  policy.  In 
Louisiana,  marriages  are  prohibited  between  brother  and  sister, 
uncle  and  niece,  and  aunt  and  nephew. 

Consent  of  Parents  and  Ouardians. 

The  consent  of  parents  and  guardians  to  the  marriage  of  minors 
is  not  requisite  to  the  validity  of  the  marriage.  The  matrimonial 
law  both  of  Scotland  and  Ireland  is  very  loose  in  this  particular; 
and  so  was  the  English  law,  until  the  statute  of  Gteorge  IL,  which 
declared  all  marriages  under  licenses,  when  either  of  the  parties 
was  under  the  age  of  twenty  one  years,  if  celebrated  without  the 
publication  of  banns,  or  without  the  consent  of  the  father  or  unmar- 
ried mother  or  guardian,  to  be  absolutely  nulL  Clandestine  mar- 
riages were  deemed  a  grievous  evil,  so  far  as  they  might  affect  the 
happiness  of  families  and  the  control  of  property. 

Boman  Law. 

The  Boman  law  favored  marriages,  and  allowed  special  privileges 
to  the  parent  of  three  or  more  children ;  yet  it  held  the  consent  of 
the  father  to  be  indispensable  to  the  validity  of  the  marriage  of 
children  of  whatever  age,  except  where  such  consent  could  not  be 
given,  as  in  cases  of  captivity  or  defect  of  understanding.  Paren- 
tal restraints  upon  marriage  existed  likewise  in  ancient  Greece. 

Modem  Law  as  to  Marriage  of  Minors. 

Bimilar  restraints  upon  the  marriage  of  minor  children  exist  in 
Cermany,  Holland  and  France.  The  marriage  of  minors,  under 
their  regxdations,  is  absolutely  void,  if  had  without  the  consent  of 
the  father,  or  mother,  if  she  be  the  survivor;  and  the  minority  in 
France  extends  to  the  age  of  twenty  five  in  males  and  twenty  one 
in  females. 

Requisites  to  a  Valid  Marriage. 

No  i>eculiar  ceremonies  are  requisite  by  the  conmion  law  to  the 
valid  celebration  of  the  marriage.  The  consent  of  the  parties  is  all 
tKat  is  required;  the  parties  themselves  being  competent  to  con- 
tract '^uptias  non  concubitus,  sed  consensus  facif  If  the  con- 
tract be  made  per  verba  de  praesenti,  and  remains  without  cohabita- 
tion, or  if  made  per  verba  de  futuro,  and  be  followed  by  consumma- 
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tikm,  it  amoQiitfl  to  a  yalid  marriage,  in  the  absence  of  dvil  regnla- 
tions  to  the  contraiy.  This  is  equally  as  binding^  as  if  made  in  the 
presence  of  the  church* 

Eodestiastical  Authority  XJnnecessary. 

The  marriage  contract  is  considered  entirely  in  the  light  of  a  civil 
contract.  This  is  the  doctrine  both  of  the  common  and  also  of  the 
canon  law.  The  only  doubt  entertained  by  the  common  law  was, 
whether  cohabitation  was  also  necessary  to  give  validity  to  the  con- 
tract It  is  not  necessary  that  a  clergyman  should  be  present  to 
give  validity  to  the  marriage;  though  doubtless  a  very  becoming 
practice. 

Proof  of  the  Marriage. 

The  consent  of  the  parties  may  be  declared  before  a  magistrate, 
or  simply  before  witnesses,  or  subsequently  confessed  or  acknowl- 
edged; or  the  marriage  may  be  inferred  from  continual  habitation, 
and  reputation  as  husband  and  wife,  except  in  cases  of  civil  actions 
for  adultery,  or  in  public  prosecutions  for  bigamy  or  adultery,  when 
actual  proof  of  the  marriage  is  required.  Illicit  intercourse  or  con- 
cubinage will  not  raise  such  legal  presumption  of  marriage.  This 
facility  in  forming  the  matrimonial  contract  by  the  common  and  ec- 
clesiastical law  exists  in  those  American  states,  where  the  common 
law  has  not  been  altered  on  this  point 

Publication  of  Banns. 

By  the  Scotch  law,  a  previous  public  publication  of  the  intention 
to  marry  is  required,  though  a  clandestine  marriage  is  still  valid  in 
law,  and  only  subjects  the  parties  to  certain  penalties.  In  the 
Roman  Catholic  church,  marriage  is  elevated  to  the  dignity  of  a 
sacrament,  and  clothed  with  religious  solemnities.  In  France,  un- 
der the  revolutionary  constitution,  and  also  under  the  Code  Na- 
poleon, marriage  was  regarded  as  a  mere  civil  contract  The  statute 
of  George  IL  required  all  marriages  in  England,  without  special 
license  to  the  contrary,  to  be  solemnized  with  publication  of  banns 
in  a  parish  church  or  public  chapeL  This  is  done  by  publication 
upon  three  consecutive  Sundays  in  the  place,  where  the  marriage 
is  to  be  performed.  A  wilful  marriage,  without  due  publication  of 
banns,  or  elsewhere  than  in  a  parish  church  or  chapel,  unless  under 
special  license,  or  celebrated  by  a  person  not  in  holy  orders,  renders 
it  void  in  England. 

Penalty  Imposed  on  Minister  or  Magistrate. 

But  though  a  marriage,  without  publication  of  banns,  and  without 
the  consent  of  the  parents  or  guardians,  wUl  expose  the  oificer  to  a 
penalty  for  breach  of  the  statute;  yet  such  marriage  would  seem  to 
be  lawful  and  binding,  provided  there  was  the  presence  and  assent 
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of  a  magistrate  or  minister,  and  the  marriage  be  in  other  respeots 
lawful,  and  be  consummated  with  a  belief  in  its  yalidity.^ 

Scotch  Marriages. 

It  has  been  mnch  discussed  in  English  courts,  whether  a  clan- 
destine marriage  in  Scotland,  of  English  parties,  who  resided  in 
England,  and  resorted  to  Scotland  to  evade  the  law,  could  be  con- 
sidered valid  in  England.  The  general  rule  is,  that  a  marriage, 
valid  or  void  by  the  law  of  the  place  where  it  is  celebrated,  is  valid 
or  void  everywhere.  The  principle  is  that  in  respect  to  marriage 
the  lex  loci  contractus  prevails  over  the  lex  domicilii,  as  being  the 
safer  rule.  True  it  is,  that  this  doctrine  is  repugnant  to  the  gen- 
eral principles  of  law  relating  to  other  contracts. 

*  Wyckoir  V.  Boggs,  7  N.  J.  Law*  IBSL 
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liECTURB  XXVIL 
THE  LAW  OF  DIVOBCE. 

Sanctity  of  Marriage. 

When  a  marriage  is  duly  made  it  becomes  a  perpetual  obligation^ 
and  cannot  be  renounced  at  the  pleasure  of  either  or  of  both  the 
parties.  It  continues,  until  dissolved  by  the  death  of  one  of  the 
parties,  or  by  divorce. 

Divorce,  a  Vinculo  Matrimonii. 

By  the  ecclesiastical  law,  a  marriage  may  be  dissolved,  and  de- 
clared void,  ab  initio,  for  canonical  causes  of  impediment,  existing 
previous  to  the  marriage.  The  canonical  disabilities,  such  as  con- 
sanguinity and  affinity,  and  corporeal  infirmity,  existing  prior  to  the 
marriage,  render  it  voidable  only;  and  such  marriages  are  valid  for 
all  civil  purposes,  unless  sentence  of  nullity  be  declared  in  the  life- 
time of  the  parties.  After  the  death  of  either  party,  such  marriage 
cannot  be  declared  void.  But  the  civil  disabilities,  such  as  a  prior 
marriage  or  idiocy,  make  the  contract  void  ab  initio,  and  the  union 
meretricious. 

Evidence  in  Divorce  Oases. 

Upon  a  hearing  before  a  master  or  examiner,  or  upon  the  trial  of 
a  feigned  issue  awarded  by  the  court,  the  facts  charged  must  be 
sufficiently  proved,  independent  of  the  confessions  of  the  party.  The 
rule  that  the  confession  of  a  party  will  not  be  deemed  sufficient  to 
warrant  a  decree  of  divorce,  was  derived  from  the  canon  law,  which 
apprehended,  that  the  confession  might  be  extorted,  or  made  col- 
lusively,  in  order  to  furnish  means  to  effect  a  divorce.  Even  if  the 
respondent  suffers  the  bill  to  be  taken  pro  confesso  or  admits  the 
charge,  the  case  must  be  referred  to  a  master  in  chancery  to  take 
proof  of  the  facts,  and  to  report  the  same  with  his  opinion  thereon. 

Temporary  Alimony. 

Pending  an  action  for  divorce,  a  suitable  allowance.  In  the  discre- 
tion of  the  court,  may  be  allowed  the  wife  for  her  maintenance,  and 
for  the  expenses  of  the  suit  out  of  the  property  of  the  husband. 

Recrimination. 

Neither  party  can  obtain  a  divorce  for  adultery,  If  the  other  party 
recriminates,  and  can  prove  a  corresponding  infidelity.  The  delic- 
tum in  that  case  must  be  of  the  same  kind,  and  not  a  defence  of  a 
difFerent  character.  It  is  founded  on  the  principle,  that  a  man 
cannot  be  permitted  to  complain  of  the  breach  of  a  contract,  which 
he  had  first  violated. 
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Condonation. 

Ro  if  the  injured  party,  subsequent  to  the  adultery,  cohabits  with 
or  is  otherwise  reconciled  to  the  other,  after  Just  grounds  of  belief 
in  the  fact,  it  Is,  in  judgment  of  law,  a  remission  of  the  offence,  and 
a  bar  to  the  divorce. 

Connivance  or  Collusion. 

A  divorce  on  the  ground  of  adultery  will  not  be  decreed,  where 
the  offence  was  committed  by  the  procurement  or  with  the  conniv- 
ance of  the  complainant  There  may  also  be  passive  and  conscious 
toleration  of  the  defendant's  guilty  conduct  Mere  lapse  of  time 
may  not  be  a  bar  to  an  application  by  a  wife  for  a  divorce  on  the 
ground  of  her  husband's  adultery;  but  a  long,  tacit  acquiescence  of 
the  husband  in  his  wife's  infidelity,  even  without  cohabitation,  wiU 
be  deemed  a  condonation,  and  bar  a  prosecution,  unless  the  delay  be 
satisfactorily  accounted  for. 

Divorces  in  Greece  and  Borne. 

The  ancient  Athenians  allowed  divorces  with  great  latitude,  the 
party  submitting  his  grounds  of  complaint  to  the  judgment  of  a 
magistrate.  The  action  was  analogous  to  that  by  bill  in  chancery. 
The  Oreeks  were,  comparatively,  exemplary  in  their  domestic  rda- 
tion;  but  the  graver  Bomans  permitted  the  liberty  of  divorce  to  a 
most  injurious  and  shameful  degree.  Their  maxim  was  ^matri- 
monia  debent  esse  libera."  Either  party  might  renounce  the  mar- 
riage union  at  pleasure.  This  facility  of  separation  tended  to  de- 
stroy all  mutual  confidence,  and  to  infiame  every  trifiing  dispute. 
The  abuse  of  divorce  was  unknown  in  the  early  history  of  Bome. 
Though  the  Twelve  Tables  gave  the  husband  the  freedom  of  divorce, 
yet  the  republic  had  existed  five  hundred  years,  when  the  first  in- 
stance of  a  divorce  occurred.  Augustus  failed  in  his  efforts  to  place 
some  restraint  upon  the  facility  of  divorce.  Voluntary  divorces 
were  abolished  by  Justinian,  and  revived  by  the  emperor  Justin. 
The  practice  of  divorce  continued  in  the  Byzantine  empire  to  the  9th 
or  10th  century,  when  it  was  subdued  by  the  influence  of  Chris- 
tianity. 

Divorces  in  Modem  Europe. 

Divorces  are  not  allowed  in  Boman  Catholic  countries,  because 
marriage  is  considered  a  sacrament,  and  held  indissoluble  during  the 
joint  lives  of  the  parties.  This  was  formerly  the  case  in  France; 
and  was  the  general  doctrine  in  the  Latin,  but  not  in  the  Greek 
and  Protestant  churches.  But  the  French  revolution  swept  away 
the  laws  and  usages  of  ages;  and  at  one  period  the  French  govern- 
ment apparently  declared  war  against  the  marriage  contract,  and 
six  thousand  divorces  were  granted  in  the  city  of  Paris  in  two  years 
and  a  quarter.  The  Code  Napoleon  regarded  marriage  as  only  a  civil 
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contract,  and  allowed  divorces  not  only  for  reasonable  canseB,  but 
also  without  cause,  where  both  parties  requested  a  diyoree. 

Divorces  in  the  United  States. 

The  policy  of  the  states  is  very  varied  on  the  subject  of  divorce. 
In  some  states,  the  legislature  has  power  to  grant  divorces,  as  have 
also  the  courts,  while  In  other  states  no  legislative  action  can  be 
taken  on  the  subject  In  South  Carolina,  no  divorces  are  decreed  by 
either  the  court  or  the  legislature.  In  New  York  jurisdiction  of  the 
court  as  to  absolute  divorces,  for  causes  arising  subsequent  to  the 
marriage,  is  confined  to  the  single  case  of  adultery;  but  in  most 
of  the  other  states  total  divorces  may  be  granted  for  adultery,  cruel- 
ty, wilful  desertion,  or  habitual  drunkenness.  Total  and  partial 
divorces  are  granted  in  some  states  by  the  same  courts,  under  difi^er- 
erent  modifications. 

liegislative  Divorces. 

The  question  of  divorce  involves  investigations  of  a  judicial  nature, 
and  the  jurisdiction  over  divorces  ought  to  be  confined  ezclusivdy 
to  the  judicial  tribunals,  under  prescribed  limitations. 

Iioose  Divorce  liaws. 

It  is  questionable,  whether  the  facility  with  which  divorces  can  be 
procured  in  some  of  the  states,  be  not  productive  of  more  evil  than 
good.  Probably  even  divorces  for  adultery  lead  to  much  fraud  and 
corruption.  Some  jurists  believe,  that  the  adultery  of  the  husband 
ought  not  to  be  noticed,  or  made  subject  to  the  same  animadversion, 
as  that  of  the  wife;  because  it  is  not  evidence  of  such  entire  de- 
pravity, nor  equally  injurious  in  its  effects  upon  the  morals  and  hai>- 
piness  of  domestic  life.  Montesquieu,  Pothier  and  Dr«  Taylor  are 
prominent  writers,  who  adopt  this  view. 

Federcd  Interference  in  Divorce  Cases. 

It  is  a  debatable  matter,  how  far  a  divorce  in  one  state,  is  to  be 
received  as  valid  in  another.  How  far  has  a  state  legislature  the 
right,  under  the  federal  constitution,  to  interfere  with  the  marriage 
contract,  and  allow  divorces  even  between  its  own  citizens,  and  with- 
in its  own  jurisdiction?  The  federal  courts  have  never  determined 
this  question,  and  it  is  generally  conceded,  that  the  state  goyem- 
ments  have  complete  control  and  discretion  in  the  case.  A  general 
law,  regulating  divorces,  is  not  necessarily  a  law  impairing  the  ob- 
ligation of  contracts.^  A  law  punishing  a  breach  of  a  contract,  by 
imposing  a  forfeiture  of  the  rights  acquired  under  it,  or  dissolving 
it,  because  the  mutual  obligations  were  no  longer  observed,  is  not 
a  law  impairing  the  obligation  of  contracts. 

'  Dartmouth  GoUege  v.  Woodward,  4  Wheat.  618. 
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Divorces  in  Other  States. 

No  doubt  exists,  that  a  dirorce  of  parties  vrho  were  married,  and 
regularly  domiciled  at  the  time,  in  the  state,  whose  courts  pro- 
nounced the  decree  of  divorce,  would  be  valid  everywhere.  The 
difficulty  iU,  where  the  parties  were  married  and  reside  in  a  state 
where  divorces  are  not  permitted  for  a  cause  which  is  allowed  to 
operate  in  another  state;  and  they  or  one  of  them  removes  into 
such  other  state  for  the  sole  and  express  purpose  of  procuring  a 
divorce,  and  having  obtained  it,  return  to  their  native  state,  and 
contract  other  matrimonial  ties.  How  are  the  courts  of  the  home 
state  to  deal  with  such  a  divorce? 

Non-Besidenoe  of  the  Defendant. 

It  has  been  held,  that  a  divorce  in  another  state,  obtained  by  the 
husband,  when  his  wife  resided  out  of  the  state,  and  had  no  notice 
of  the  proceeding,  is  null  and  void;  because  the  court  pronouncing 
the  divorce  had  no  lawful  jurisdiction  of  the  case,  when  they  had 
none  over  the  absent  wife.^  A  divorce  in  another  state  has  been 
held  void,  as  having  been  fraudulently  procured  by  a  citizen  of 
Massachusetts  without  a  change  of  domiciL^  Judgments  rendered 
against  a  party,  who  had  no  notice  of  the  proceedings,  are  null  and 
void.  Sentences  obtained  by  collusion  are  mere  nullities,  and  all 
other  courts  may  examine  into  the  facts  of  a  judgment,  alleged  to 
have  been  obtained  by  fraud.  The  question  is,  whether,  if  such  a 
divorce  be  procured  in  another  state  by  parties  submitting  to  the 
jurisdiction,  and  after  a  fair  investigation  of  the  allegations  upon 
which  the  decree  is  founded,  such  decree  is  to  be  received  as  valid 
by  the  courts  of  the  native  state  of  the  parties.  A  graver  question 
cannot  arise  under  this  title  in  our  law. 

Effect  of  Divorce  Elsewhere. 

The  federal  constitution  says  that  a  judgment  of  a  state  court 
is  to  have  the  same  faith  and  credit  in  every  other  court  in  the 
United  States,  which  it  has  in  the  courts  of  the  state,  where  pro- 
nounced. Hence  it  may  be  contended,  that  a  divorce  in  one  state, 
judicially  conducted  and  declared,  the  court  having  full  jurisdiction 
of  the  cause  and  of  the  parties,  renders  the  divorce  binding  there, 
and  also  binding  in  every  other  state.  Tet  it  is  evident,  that  the 
domestic  policy  of  one  state  on  the  subject  of  divorce,  may  be 
greatly  disturbed  by  a  different  policy  in  another  state.  To  avoid 
collision,  appeal  must  be  made  to  the  mutual  comity,  moderation 
and  forbearance  of  the  legislatures  of  the  several  states,  in  their 
respective  regulations  on  the  subject  of  divorce. 

'  Borden  v.  Fitch,  15  Johns.  12L  '  Hanover  v.  Tomer,  14  Mass.  227. 
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Early  English  and  Scotch  Dedcdons. 

In  1812,  a  decision  was  made,  that  a  marriage  contract  in  Eng- 
land could  only  be  dissolved  by  an  act  of  parliament.  Abont  the 
same  date,  an  utterly  opposite  decision  was  made  on  an  appeal 
from  the  consistorial  court  of  Scotland.  The  marriage  occurred  in 
England,  where  the  husband  abandoned  the  wife  and  resided 
in  Scotland  forty  days,  during  which  time  he  committed  adultery. 
His  wife  thereupon  sued  him  in  a  Scotch  court  for  divorce  on 
this  ground.  The  appellate  court  decided  that  a  domlcil  in  such 
case  need  not  be  acquired  animo  manendi,  and  was  of  no  conse- 
quence, if  the  party  could  be  personally  cited,  or  his  residence  suf- 
ficiently ascertained,  in  the  absence  of  proof  of  collusion  between 
the  parties.  In  a  case  decided  in  1816,  also  on  an  appeal  from 
the  Scotch  consistorial  eourt,  the  appellate  court  held,  that  by 
marrying  in  England,  the  parties  do  not  bind  themselves  to  live 
there  forever,  or  to  treat  one  another  in  every  country,  according 
to  the  provisions  of  the  law  of  England.  To  redress  a  violation 
of  duty  belongs  to  the  country,  where  the  parties  reside,  when  they 
enter  its  territories.  There  is  nothing,  that  gives  the  lex  loci  any 
particular  force  over  the  marriage  contract  Other  contracts  are 
modified  by  the  will  of  the  parties,  and  the  lex  loci  becomes  es- 
sential. Unlike  other  contracts,  marriage  cannot  be  dissolved  by 
mutual  consent  It  remains  in  force,  though  a  party  by  incurable 
insanity  is  unable  to  fulfil  his  part  of  the  contract  The  laws  of 
divorce  of  a  country  are  not  to  be  relaxed,  because  parties  were 
bom  outside  such  country. 

Conflict  of  Laws. 

Upon  principles  of  the  English  law,  a  marriage  contracted  in  New 
York  cannot  be  dissolved,  except  for  adultery,  by  any  foreign  tri- 
bunal out  of  the  United  States,  because  the  lex  loci  contractus 
ought  to  govern,  and  adultery  is  the  only  ground  for  an  absolute 
divorce  in  New  York  for  causes  occurring  after  marriage.  The 
force  of  our  national  compact  and  the  laws  made  here  in  pursuance 
of  It  give  state  law  a  different  effect  with  us.  An  embarrassing 
question  would  arise,  however,  if  a  marriage  in  New  York  should 
be  dissolved,  not  by  a  regular  judicial  sentence,  but  by  an  act  of 
the  legislature  of  another  state,  passed  specially  for  the  purpose, 
and  for  a  cause  not  admissible  in  New  York.  If  a  statute  of  a 
state  was  to  have  the  same  effect  in  one  state  as  in  another,  then 
one  state  would  be  dictating  laws  for  another,  and  a  collision  of 
jurisdiction  would  ensue.  The  act  of  congress  prescribing  the 
mode  of  authenticating  records,  only  declares  the  faith  and  cred- 
it to  be  given  to  the  records  and  judicial  proceedings  of  the  courts 
in  the  several  states. 
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Foreign  Judgments. 

The  English  law  is  most  liberal  in  the  respect  which  it  pays  to 
foreign  judgments,  except  the  case  of  a  foreign  divorce  of  an 
English  marriage.  It  has  decided,  that  a  foreign  decree  of  di- 
vorce, in  the  case  of  a  foreign  marriage,  was  conclnsive,  and  that 
It  is  against  the  law  of  nations  not  to  give  credit  to  the  judg- 
ments of  foreign  countries,  till  they  be  reversed  by  the  law  and 
forms  of  the  countries,  where  given.  One  nation  should  aid  an- 
other nation  in  executing  its  judgments.  Where  a  debt  has  been 
recovered  of  a  debtor,  by  foreign  attachment,  fairly  and  not  col- 
lusively,  the  recovery  is  a  protection  to  the  garnishee  against  his 
original  creditor. 

Suit  upon  a  Foreign  Judgment. 

A  distinction  is  taken  between  a  suit  brought  to  enforce  a 
foreign  judgment,  and  a  plea  of  a  foreign  judgment  in  bar  of  a 
fresh  suit  for  the  same  cause.  No  sovereign  is  obliged  to  execute, 
within  his  dominion,  a  sentence  rendered  out  of  it;  and  if  execu- 
tion be  sought  by  a  suit  on  the  judgment,  he  is  at  liberty,  in  his 
courts  of  justice,  to  examine  into  the  merits  of  such  judgment; 
for  the  effect  to  be  given  to  foreign  judgments,  is  altogether  a  mat- 
ter of  comity.  In  a  suit  to  enforce  a  foreign  judgment,  the  rule  is 
that  the  judgment  is  to  be  received  as  prima  facie  evidence  of  the 
debt,  and  it  lies  on  the  defendant  to  impeach  it. 

Estoppel,  by  Foreign  Judgment. 

If  the  foreign  judgment  was  pronounced  by  a  court,  possessing 
jurisdiction  over  the  cause  and  the  parties,  and  carried  into  ef- 
fect; and  the  losing  parties  institute  a  new  suit  upon  the  same 
matter,  the  plea  of  the  former  judgment  constitutes  an  absolute 
bar,  if  the  subject,  the  parties,  and  grounds  of  the  judgment  be 
the  same.     It  is  a  res  ad  judicata. 

A  Pending  Suit. 

A  lis  pendens,  before  the  tribunals  of  another  jurisdiction,  has, 
in  cases  of  proceedings  in  rem,  been  held  to  be  a  good  plea  in  abate- 
ment of  a  suit  The  pendency  of  a  foreign  attachment  is  a  good 
plea  in  such  case.  The  maxim  is,  ''qui  prior  est  tempore,  potior 
est  jure."  Unless  such  plea  be  allowed,  the  defendant  might  be 
obliged  to  pay  the  debt  twice,  for  the  court,  having  jurisdiction  of 
the  attachment  suit,  would  never  permit  the  proceedings  to  be 
defeated,  by  the  act  of  the  party  going  abroad,  and  subjecting  him- 
self to  a  suit  in  another  state,  or  by  instituting  proceedings,  to 
check  the  progress  of  the  first  suit  against  him.  But  generally,  a 
personal  arrest  and  holding  to  bail  in  a  foreign  country  cannot 
be  pleaded  in  abatement;  and  hence  is  no  obstacle  to  a  new  ar- 
rest and  holding  to  bail  for  the  same  cause  in  an  English  court 
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Divorce,  a  Meusa  et  Thoro. 

In  New  York,  the  court  may  decree  a  separation  from  board  and 
bed  forever,  or  for  a  limited  time,  in  its  discretion;  and  the  decree 
may  be  revoked  at  any  time  by  the  same  court,  which  pronounced 
it;  under  such  regulations,  as  the  court  may  impose,  upon  the 
joint  application  of  the  parties,  with  evidence  of  their  reconciliation* 
These  qualified  divorces  are  allowed  by  the  laws  of  almost  all  coun- 
tries, and  prevail  in  a  majority  of  the  United  States.  In  England, 
they  are  only  allowed  for  cruelty  or  adultery. 

Cruelty  Defined. 

In  the  saevitia  or  cruelty  of  the  ecclesiastical  law,  there  should 
be  alleged  and  proved  a  reasonable  apprehension  of  bodily  hurt 
The  allegation  must  show  such  a  state  of  personal  danger,  as  that 
the  duties  ci  the  married  life  cannot  be  discharged.  Mere  austerity 
of  temper,  petulance  of  manners,  rudeness  ol  language,  lack  of  at- 
tention, or  even  occiasional  sallies  of  passion,  if  they  do  not  threaten 
bodily  harm,  do  not  amount  to  that  cruelty,  against  which  the  law 
can  relieve.  The  danger  or  injury  must  be  seiious,  and  the  slight- 
est assault  or  touch  in  anger  is  not,  in  ordinary  cases,  sufficient^ 
The  English  ecclesiastical  law,  unlike  that  of  New  York,  grants  di- 
vorces a  mensa  for  cruelty  practiced  by  the  wife  upon  the  hus- 
band, as  well  as  for  harsh  treatment  of  the  wife  by  the  husband. 

Besults  of  Qualified  Divorces. 

Children  bom  to  the  wife,  pending  these  legal  separations,  are 
presumed  to  be  bastards,  unless  cohabitation  between  the  husband 
and  wife  during  such  period  be  shown  to  have  existed.  These 
qualified  divorces  are  regarded  as  somewhat  hazardous  to  the  morals 
of  the  parties,  who  are  returned  to  society,  in  the  undefined  and 
dangerous  characters  of  a  wife  without  a  husband,  and  a  husband 
without  a  wife.  The  ecclesiastical  law  manifested  great  solicitude 
on  this  subject  by  requiring  in  every  decree  of  separation,  an  ex- 
press monition  to  the  parties  to  live  chastely  and  continently,  and 
not,  during  each  other's  life,  contract  matrimony  with  any  other 
person.  The  defendant,  in  such  suit,  may  allege  just  provocation 
on  the  part  of  the  complainant,  as  a  bar  to  the  action.  On  these 
separations  from  bed  and  board,  the  courts  wUl  make  suitable  provi- 
sions for  the  support  of  the  wife  and  children  out  of  the  husband's 
estate,  and  may  enforce  the  decree  by  sequestration;  vaiying  the 
amount  of  such  provision  from  time  to  time,  as  circumstances  may 
require. 

*  Barrere  v.  Barrere,  4  Johns.  Cb.  187. 
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LECTURE  XXVLUL 
HUSBAND  AND  WIFE. 

Legal  Effects  of  Marriage. 

By  the  principle  of  the  common  law,  the  husband  and  wife  are 
regarded  as  one  person.  The  wife's  legal  existence  and  authority 
are  in  a  degree  lost  or  suspended  during  marriage.  At  law  no  con- 
tracts can  be  made  between  husband  and  wife,  without  the  inter- 
vention of  trustees,  for  she  is  considered  as  being  sub  potestate  viri, 
and  incapable  of  contracting  with  him.  Except  in  special  equitable 
cases,  their  mutual  antenuptial  contracts  are  dissolved  by  the  mar- 
riage. 

DisablUty  of  the  Wife. 

The  wife  cannot  convey  lands  to  her  husband,  though  she  may  re- 
lease her  dower  to  his  grantee.  The  husband  cannot  convey  lands 
to  his  wife  without  the  intervention  of  a  trustee.  The  husband  may 
devise  lands  or  grant  a  legacy  to  his  wife,  for  the  instrument  is  to 
take  effect  after  his  death.  He  may  create  a  trust  in  her  favor, 
and  equity  ndll  decree  the  performance  of  a  contract  by  the  husband 
with  the  wife,  for  her  benefit.  As  a  general  rule,  the  husband  be- 
came entitled,  upon  the  marriage,  to  all  his  wife's  goods,  and  to  the 
rents  and  profits  of  her  lands,  and  liable  to  pay  her  debts  and  per- 
form her  contracts. 

Bights  and  Duties  of  Husband  and  Wife. 
We  shall  consider: 

1.  Right  acquired  by  husband  in  wife's  property. 

2.  Duties  assumed  by  the  husband. 

3.  Privileges  of  the  wife,  during  coverture. 

4  Competency  of  wife  to  deal  with  her  property. 

5.  Other  rights  and  disabilities  incident  to  marriage. 

Fbrst,    Right  of  HuAand  over  Wif^s  Property. 

1.  To  Her  Iiands  in  Fee. 

If  the  wife,  at  the  time  of  marriage,  be  seised  of  an  estate  of  in- 
heritance in  land,  the  husband  becomes  seised  of  the  freehold  jure 
uxoris,  and  takes  the  rents  and  profits  during  their  joint  lives.  It  is 
a  freehold  estate  in  the  husband.  It  will  be  an  estate  in  him  for  the 
life  of  the  wife  only,  unless  he  be  a  tenant  by  the  curtesy.  If  he 
dies  before  his  wife,  she  takes  the  estate  again  in  her  own  right  If 
she  dies  before  her  husband,  without  having  had  issue,  her  heirs  im- 
mediately succeed  to  the  estate.  If  there  has  been  a  child  of  the 
marriage  bom  alive,  the  husband  takes  the  estate  absolutely  for  life, 
as  tenant  by  the  curtesy.    On  his  death  the  estate  goes  to  the  wife 
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or  her  heirs;  the  emblements,  on  the  termination  of  his  estate  going 
to  the  husband  or  his  representatives. 

Actions  for  Waste. 

During  the  continuance  of  the  life  estate  of  the  husband,  he  sues 
in  his  own  name  for  an  injury  to  the  profits  of  the  land;  but  for  an 
injury  to  the  inheritance,  the  wife  must  join  in  the  suit;  and  if 
the  husband  dies  before  recovery,  the  right  of  action  survives  to  her. 
If  the  husband  commits  waste,  no  action  exists  against  him  ex- 
cept by  injunction  from  the  court  of  chancery.  The  husband  has  an 
interest  in  the  freehold  estate  of  his  wife,  which  may  be  sold  on  ex- 
ecution. If  the  assignee  or  creditor  of  the  husband,  who  takes  pos- 
session of  the  estate  on  a  sale  on  execution  of  his  freehold  interest, 
commits  waste,  the  wife  has  her  action  against  him,  in  which  her 
husband  must  join.  So,  also,  the  heir  of  the  wife  may  sue  the  hus- 
band for  waste,  though  from  want  of  privity  he  cannot  sue  the 
assignee  of  the  husband. 

Estate  by  Entirety. 

If  an  estate  in  land  be  given  to  husband  and  wife,  or  a  joint  pur- 
chase be  made  by  them  during  coverture,  they  are  not  properly  joint 
tenants,  nor  tenants  in  common;  for  they  are  but  one  person  in  law, 
and  cannot  take  by  moieties.  They  are  both  seised  of  the  entirety; 
and  neither  can  sell  without  the  consent  of  the  other,  and  the  sur- 
vivor takes  the  whole.  This  species  of  estate  arises  from  the  unity 
of  husband  and  wife,  and  applies  to  an  estate  in  fee,  for  life,  and 
for  years.  If  they  are  tenants  by  entireties  for  a  term  of  years, 
the  husband  may  alien  the  entirety,  so  as  to  bind  the  wife.  The 
same  words  of  conveyance,  which  would  make  two  other  persons 
joint  tenants,  will  make  the  husband  and  wife  tenants  of  the  entire- 
ty. The  husband  cannot  alien  or  encumber  it,  if  it  be  a  freehold 
estate,  so  as  to  prevent  the  wife,  or  her  heirs,  after  his  death,  from 
enjoying  it,  discharged  from  his  debts  and  engagements.  Pres- 
ton says,  that  the  husband  has  the  power  to  transfer  the  whole 
estate  of  his  wife,  and  the  estate  will  be  in  the  alienee  of  the  hus- 
band, subject  to  the  right  of  entry  of  the  wife  or  her  heirs;  which 
entry  is  necessary  to  revest  the  estate,  after  the  husband  discon- 
tinues it. 

2.  To  the  liife  Estate  of  the  Wife. 

If  the  wife,  at  the  time  of  the  marriage,  has  an  estate  for  her  life, 
or  for  the  life  of  another  person,  the  husband  becomes  seised  of  such 
estate  in  right  of  his  wife,  and  is  entitled  to  the  profits  during  the 
marriage.  After  the  estate  for  life  is  ended,  the  land  goes  to  the 
person  entitled  in  reversion  or  remainder,  and  the  husband  has  no 
more  concern  with  it    This  estate  can  only  be  charged  by  the  has- 
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band  to  the  extent  of  his  interest  in  it,  and  Us  representatiyeB  take, 
aa  emblements,  the  crops  growing  at  his  death. 

3.  To  Her  Chattels  Beal. 

The  hnsband,  npon  marriage,  becomes  possessed  of  the  chattels 
real  of  his  wife,  as  leases  for  years;  and  has  power,  without  her, 
to  sell,  assign,  mortgage,  or  otherwise  dispose  of  the  same,  during 
his  lifetime;  except  it  be  the  interest  the  wife  has,  by  provision 
or  consent  of  her  husband,  by  way  of  settlement.  Such  chattels 
real  may  be  sold  on  execution  for  his  debts.  If  he  makes  no  disposi- 
tion of  them  in  his  lifetime,  he  cannot  devise  the  chattels  real  by 
will;  and  the  wife,  after  his  death,  takes  the  same  in  her  own  right 
If  he  grants  a  rent  charge  out  of  the  same,  it  becomes  void  at  his 
death.  If  he  survives  the  wife,  her  chattels  real  become  his  abso- 
lutely, by  survivorship;  for  he  was  in  possession  during  the  cover- 
ture, by  a  kind  of  joint  tenancy  with  the  wife, 

4.  To  Her  Choses  in  Action. 

As  to  debts  due  the  wife,  at  marriage  or  afterwards,  by  bond, 
note,  or  otherwise,  termed  choses  in  action,  they  are  not  vested  ab- 
solutely in  the  husband,  but  he  has  power  to  sue  for  and  recover, 
or  release  or  assign  the  same.  When  reduced  to  possession  by 
him,  it  is  evidence  of  a  conversion  of  the  same  to  his  use,  and  the 
money  usually  becomes  absolutely  his  own.  So  if  a  legacy  or  dis- 
tributive share  accrues  to  the  wife  during  coverture.  The  hus- 
band has  power  to  release  and  discharge  the  debts,  and  to  change 
the  security,  with  the  consent  of  the  debtor.  But  if  he  die,  before 
he  recovers  the  money  or  alters  the  security,  or  by  some  act  reduce 
the  chose  into  possession,  the  wife  will  be  entitled  to  the  debts  in 
her  own  right,  without  administering  on  the  estate^  or  holding  the 
same  as  assets  for  his  debts. 

Am  HiB  Wife's  Administrator. 

li  the  wife  dies,  and  the  husband  survives  her  before  he  has  re- 
duced the  chose  in  action  Into  i)ossession,  it  does  not  strictly  survive 
to  him;  but  he  is  entitled  to  recover  the  same  to  his  own  use,  by 
acting  as  her  administrator.  By  statutes  in  the  states,  the  hus- 
bands of  married  women,  who  die  intestate,  have  the  right  to  ad- 
minister upon  their  personal  estates,  and  to  recover  and  enjoy  the 
same.  He  may  take  all  her  chattels  real,  things  in  action,  and  ev- 
ery other  species  of  personal  property,  whether  reduced  to  posses- 
sion or  contingent,  or  recoverable  only  by  suit  But  if  the  wife 
leaves  choses  in  action  not  reduced  to  possession  in  the  wife's  life, 
the  husband  will  be  liable  for  her  debts  dum  sola,  to  that  extent, 
for  such  choses  will  be  assets  in  his  hands.  If  the  husband,  who 
has  survived  the  wife,  dies  before  he  has  recovered  the  choses  in  ac- 
tion, his  representatives  are  entitled  to  thenL 
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Assignment  of  Wife's  Choses  in  Action. 

A  husband  may  assign,  for  a  valuable  consideration,  his  wife's 
choses  in  action  to  a  creditor,  free  from  the  wife's  contingent  right 
of  survivorship.!  Such  an  appropriation  of  the  property  is  the 
exercise  of  an  act  of  ownership  for  a  valuable  purpose,  and  an  actual 
appropriation  of  the  chattel,  which  a  husband  has  a  right  to  make. 
But  a  voluntary  assignment  of  the  wife's  choses  in  action  without 
consideration  will  not  bind  the  wife.  If  she  survive  the  husband. 
If  he  receives  the  money,  or  if  he  mortgages  her  chose  in  action,  or 
assigns  it  for  valuable  consideration,  or  recovers  her  debt  by  a  suit 
in  his  own  name,  or  if  he  releases  the  debt,  by  taking  new  security 
in  his  own  name,  upon  his  death  the  right  of  survivorship  in  the 
wife  to  the  property  ceases.  If  the  suit  was  in  their  joint  names, 
and  the  husband  died,  before  he  had  reduced  the  property  to  pos- 
session, the  wife,  as  survivor,  would  take  the  benefit  of  recovery, 

liOgaey  or  Distributive  Share. 

In  a  suit  in  chancery  to  recover  a  legacy  or  distributive  share  due 
to  the  wife,  she  must  be  made  a  party  with  the  husband,  and  the 
court  will  require  the  husband  to  make  a  suitable  provision  for  the 
wife  out  of  the  property.  If  he  takes  possession  in  the  character 
of  trustee,  and  not  of  husband,  the  wife  will  take  the  property,  if 
she  survive  him.  The  property  must  come  under  the  actual  control 
of  the  husband,  as  such,  or  the  wife  will  take  as  survivor,  instead  of 
the  personal  representatives  of  the  husband. 

Assignment  in  Bankruptcy. 

A  general  assignment  in  bankruptcy,  or  under  insolvent  laws, 
passes  the  wife's  property  and  choses  in  action,  but  subject  to  her 
right  of  survivorship;  and  if  the  husband  dies  before  the  assignees 
have  reduced  the  property  to  possession,  it  will  survive  to  the  wife, 
for  the  assignees  possess  no  greater  rights,  than  did  the  husband 
before  the  bankruptcy. 

Provision  for  Wife's  Maintenance. 

The  wife  has  an  equity  to  a  reasonable  provision  out  of  her  proj)- 
erty  for  the  support  of  herself  and  children.  If  the  husband  invokes 
the  aid  of  chancery  to  enable  him  to  obtain  possession  of  his  wife's 
property,  he  must  do  what  is  equitable,  by  maldng  a  reasonable  pro- 
vision out  of  it  for  the  maintenance  of  her  and  her  children.  The 
provision  is  to  be  proportioned,  not  merely  to  that  part  of  the  equita- 
ble portion  of  the  wife's  estate,  which  the  husband  seeks,  but  to 
the  whole  of  her  personal  fortune,  including  what  he  had  previously 
received. 

*  Schuyler  v.  Hoyle,  5  Johns.  Ch.  190. 
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Husband  Bestralned  by  CSianoery, 

Perhaps  chancery  ought  to  restrain  the  husband  from  ayaillng 
himself  of  any  means,  either  at  law  or  equity,  of  possessing  himself  of 
the  wife's  i>ersonal  property  in  action,  unless  he  would  make  a  com- 
petent provision  for  her.  In  the  ecclesiastical  courts,  for  the  re- 
covery of  the  wife's  legacy,  chancery  will  restrain  the  husband  from 
proceeding,  until  a  provision  is  made  for  her,  which  should  be  the 
case  also  in  suits  at  law  for  a  legacy  or  distributive  share  due  her. 

Abandonment  of  the  Wife. 

It  has  been  held,  that  where  the  husband  has  abandoned  the  wife 
for  many  years,  and  married  another  woman,  he  forfeited  all  just 
claim  to  his  wife's  distributive  share  of  personal  estate  inherited  by 
her;  and  the  same  was  decreed  to  her  separate  use.* 

Wife's  Equity  in  Her  Property. 

The  wife's  equity  attaches  upon  her  personal  property,  when  it  is 
subject  to  the  jurisdiction  of  the  court,  and  is  the  object  of  a  suit, 
in  any  hands  to  which  it  might  come,  or  in  whatever  manner  it 
may  have  been  transferred.'  It  matters  not,  whether  the  applica- 
tion to  the  court  for  the  property  be  by  the  husband,  or  his  represen- 
tatives, or  assignees,  or  by  the  wife,  or  her  trustee,  seeking  a  pro- 
vision out  of  the  property.  This  equity  is  equally  binding,  whether 
the  transfer  of  the  property  be  by  operation  of  law,  under  a  com- 
mission of  bankruptcy,  or  by  act  of  the  party  to  assignees,  or  to 
an  individual  Also,  whether  the  transfer  was  voluntary  or  made 
upon  valuable  consideration,  or  in  payment  of  a  just  debt.  The 
court,  in  its  discretion,  may  give  the  whole,  or  a  part  only,  of  the 
property,  to  the  wife.  Hence,  the  wife's  equity  to  a  suitable  provi- 
sion for  maintenance  of  herself  and  children,  out  of  her  separate 
estate,  is  a  valid  right,  and  extends  not  only  to  property,  which  she 
owned  dum  sola,  but  to  property  descended  or  devised  to  her  during 
coverture.* 

Wife's  Personal  Property. 

The  wife's  equity  does  not  attach,  except  upon  that  portion  of 
her  personal  property,  which  the  husband  cannot  acquire  without 
the  assistance  of  a  court  of  equity.  This  rule  does  not  controvert  the 
legal  title  of  the  husband  to  his  wife^s  personal  estate;  and  if  he 
once  has  acquired  possession  of  that  property,  jure  mariti,  chan- 
cery will  leave  him  in  undisturbed  possession.  The  claim  attaches, 
where  the  husband  seeks  the  aid  of  a  court  of  equity,  or  where  he 
assigns  her  equitable  interests;  or  the  wife  seeks  relief  in  chancery 
against  her  husband,  and  his  assignees.    If  the  husband  can  acquire 

*  Dumond  v.  Magee,  4  Johns.  Ch.  318.         *  Kenny  v.  UdaU,  5  Johns.  Ch.  46iL 

*  Haviland  v.  Bloom,  6  Johns.  Ch.  178. 
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possession  without  a  suit  at  law,  or  in  eqnitj,  or  by  a  suit  at  law, 
without  the  aid  of  chancery,  except  perhaps,  as  to  legacies  op  dis- 
tributive portions,  the  husband  will  not  be  disturbed. 

Joint  Actions  by  Husband  and  Wife. 

There  is  a  difference  as  to  choses  in  action  belonging  to  the 
wife,  whether  the  husband  sues  in  his  own  name  exclusively,  or 
jointly  with  his  wife.  If  he  brings  the  action  in  his  own  name 
alone,  it  precludes  the  wife's  interest,  and  implies  his  intention,  that 
it  should  not  survive  her.  But  if  he  sues  in  their  joint  names, 
the  judgment  is,  that  they  shall  both  recover,  and  the  debt  survives 
to  his  wife.    The  judgment  does  not  alter  the  property. 

Marriage  Settlements. 

If,  before  marriage,  the  husband  makes  a  settlement  on  the  wife, 
in  consideration  of  her  fortune,  he  is  deemed  the  purchaser  of  her 
fortune,  and  his  representatives  will  be  entitled,  on  his  dying  in 
his  wife's  lifetime,  to  the  whole  of  her  things  in  action,  though  not 
reduced  to  possession  in  his  lifetime,  and  though  there  be  no  si)ecial 
agreement  for  that  purpose.  If  the  settlement  be  in  consideration 
of  a  particular  part  only  of  her  fortune,  the  right  of  survivorship 
in  the  wife  will  exist  only  as  to  the  part  of  her  property,  not  com- 
prised in  the  settlement,  and  not  reduced  to  possession  by  the  hus- 
band. The  settlement  must  state,  or  import,  that  it  was  in  consider- 
ation of  the  wife's  fortune;  and  it  must  appear  to  be  adequate  to 
the  purchase  of  her  fortune,  before  it  will  bar  her  right  of  survivor- 
ship. 

6.  To  the  Wife's  Personal  Property. 

As  to  personal  property  of  the  wife,  in  her  possession  at  the  date 
of  marriage  in  her  own  right,  and  in  another's  right,  such  as  money, 
goods  and  movables,  they  vest  immediately  and  absolutely  in  the 
husband,  and  he  can  dispose  of  them  as  he  pleases,  and  on  his  death, 
they  go  to  his  representatives,  as  being  entirely  his  property. 

Second.     Duties  Assumed  by  the  Husband. 

1.  To  Pay  His  Wife's  Debts. 

The  husband  is  answerable  for  the  wife's  debts  before  coverture; 
but  if  they  are  not  recovered  during  the  coverture,  he  is  discharged. 
It  is  a  strict  rule  of  law,  which  throws  upon  the  husband,  during 
coverture,  all  the  obligations  of  his  wife.  The  fact  that  the  hus- 
band has  or  has  not  received  a  portion  with  his  wife  makes  no 
difference. 

Effect  of  Wife's  Death. 

Sometimes  this  rule  operates  injuriously  to  creditors;  for  if  the 
wife  be  largely  indebted  before  marriage,  and  the  husband  appro- 
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priates  all  her  personal  property,  and  the  wife  dies  before  the  cred- 
itors have  collected  their  debts,  the  husband  is  no  longer  liable,  and 
the  creditors  of  the  wife  are  left  without  remedy.  If  the  husband 
himself  dies  before  the  debts  are  collected,  his  representatiyes  are 
not  liable;  and  though  the  wife  in  such  case  remains  liable  for  her 
former  debts,  yet  she  may  have  no  property  to  pay  theuL  In  recom- 
pense for  the  hazard,  which  the  husband  runs,  he  is  entitled  to  the 
whole  of  his  wife's  personal  estate,  though  far  exceeding  the  debts, 
and  is  discharged  from  the  debts,  as  soon  as  the  coverture  ceases. 
The  husband  is  liable,  not  as  the  debtor,  but  as  the  husband.  It 
is  still  her  debt,  and  if  she  survives  her  husband,  she  continues  per- 
sonally liable.  A  certificate  of  bankruptcy  discharges  the  hus- 
band. 

2.  To  Maintain  His  Wife. 

The  husband  is  bound  to  provide  his  wife  with  necessaries  suit- 
able to  her  situation,  and  her  condition  in  life.  If  she  contract 
debts  due  for  them,  during  cohabitation,  he  is  obliged  to  pay  those 
debts;  but  for  anything  beyond  necessaries,  he  is  not  liable  He 
is  bound  by  her  contracts  for  ordinary  purchases,  from  a  presumed 
assent  on  his  part,  unless  his  dissent  be  previously  made  known. 

When  Husband  is  not  Liable. 

If  a  tradesman  furnish  goods  to  a  wife,  on  her  own  credit,  the 
husband  is  not  liable,  though  she  was  at  the  time  living  with  her 
husband.  "Nov  is  he  liable  for  money  lent  the  wife,  unless  his  re- 
quest be  averred  and  shown.  So,  if  the  husband  makes  a  reason- 
able allowance  to  the  wife  for  necesearies  during  his  temporary 
absence,  and  a  tradesman,  with  notice  of  this,  supplies  her  with 
goods,  the  husband  is  not  liable,  unless  the  tradesman  can  show 
that  the  allowance  was  not  supplied. 

Besnlt  of  Abandonment. 

If  the  husband  abandons  his  wife,  or  they  separate  by  consent, 
without  any  provision  for  her  maintenance,  or  if  he  sends  her  away, 
he  is  liable  for  her  necessaries,  and  he  sends  credit  with  her  to  that 
extent.  But  if  the  wife  elope,  though  it  be  not  with  an  adulterer, 
the  husband  is  not  chargeable  even  for  necessaries.  The  very  fact 
of  the  elopement  and  separation  suffices  to  put  persons  upon  in- 
quiry, and  whoever  gives  the  wife  credit  afterwards,  gives  it  at  his 
peril.  The  husband  is  not  liable,  unless  he  receives  his  wife  back 
again. 

Wife,  living  Separate  from  Her  Husband. 

A  husband  is  bound  to  provide  for  his  wife  in  his  family;  and 
while  not  guilty  of  cruelty,  and  willing  to  provide  her  with  a  home, 
and  all  reasonable  necessaries  there,  he  is  not  bound  to  furnish 
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them  elsewhere.  All  persons  supplying  the  food,  lodging  and  rai- 
ment of  a  married  woman,  liying  separate  from  her  hnsband,  are 
bound  to  make  inquiries;  and  they  give  credit  at  their  paiL  Where 
she  returns,  and  her  husband  refuses  to  receive  her,  he  is  then  bound 
for  her  necessaries,  except  where  she  has  committed  adultery. 

Prohibition  to  Trust  the  Wife. 

It  has  been  a  debatable  point,  whether,  if  a  husband  should  re- 
fuse to  provide  necessaries  to  his  wife,  and  prohibit  particular 
tradesmen  from  trusting  her;  and  notwithstanding  such  prohibi- 
tion, the  tradesmen  provided  her  with  necessaries,  the  husband 
would  be  liable  to  the  parties  so  notified.  The  received  law  at 
this  day  is,  that  the  husband  would  be  liable  in  assumpsit.  If  he 
turns  her  out  of  doors,  and  forbids  all  mankind  from  supplying  her 
with  necessaries,  or  if  she  receives  such  treatment,  as  affords  a  rea- 
sonable cause  for  her  to  depart  from  his  house,  and  refuse  to  live 
with  him,  yet  he  will  be  bound  to  fulfil  her  contracts  for  necessaries, 
suitable  to  her  circumstances,  and  those  of  her  husband. 

limit  of  liiability  of  Hiisband. 

If  the  parties  live  together,  the  husband  is  only  bound  by  his 
wife's  contracts,  made  with  his  assent,  which  is  presumed.  If  the 
wife  goes  beyond  what  is  reasonable  and  prudent,  the  tradesman 
trusts  her  at  his  peril,  and  the  husband  is  not  bound,  but  by  his 
express  or  reasonably  implied  assent. 

3.  Hiisband's  liiability  for  Wife's  Torts. 

The  husband  is  liable  for  the  torts  and  frauds  of  the  wife  com- 
mitted during  coverture.  If  committed  in  his  company,  he  alone 
is  liable.  If  not,  they  are  jointly  liable,  and  must  be  joined  in  the 
suit  Where  the  remedy  for  the  tort  is  only  damages  by  suit,  or 
a  fine,  the  husband  is  liable  with  the  wife;  but  if  the  remedy  be 
sought  by  imprisonment,  on  execution,  the  husband  alone  is  liable. 
The  wife,  during  coverture,  cannot  be  taken  on  a  ca.  sa.,  for  her 
debt  dum  sola,  or  a  tort  dum  sola,  without  her  husband;  and  if 
he  escapes,  or  is  not  taken,  the  court  will  not  let  her  lie  in  prison 
alone.  If  a  tort  or  offence  be  punished  criminally  by  imprison- 
ment, the  wife  alone  is  to  be  punished,  unless  there  be  evidence  of 
coercion,  from  the  fact,  that  the  offence  was  committed  in  the  pres- 
ence, or  by  command  of  the  husband.  This  indulgence  is  carried 
so  far  as  to  excuse  the  wife  from  punishment  for  theft  committed 
in  the  presence,  or  by  command  of  the  husband.  But  the  coercion 
is  only  a  presumption  of  law,  and  may  be  repelled. 
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Third,     Wife^a  Legal  Capacity  to  Act. 

1.  To  Purchase  and  Sell  Land. 

The  disability  of  the  wife  to  bind  herself  by  contract,  arises  not 
from  want  of  discretion,  bnt  because  the  marital  tie  has  placed  her 
under  the  power  and  protection  of  her  husband,  to  whom  she  has 
given  all  her  personal  property  in  possession,  and  the  right  to  re- 
ceive all  such  as  may  be  reduced  into  possession.  This  general  rule 
is  subject  to  certain  exceptions,  where  justice  dictates  a  departure 
from  it.  A  wife  may  purchase  an  estate  in  fee  without  her  hus- 
band's consent;  and  the  conveyance  will  be  good,  if  the  husband 
does  not  avoid  it  by  some  act  of  dissent.  The  wife,  after  the  hus- 
band's death,  may  waive  or  disagree  to  the  purchase. 

Fine  and  Declaration  of  Uses. 

Formerly,  a  wife,  by  a  fine  and  a  declaration  of  uses,  might  de- 
clare a  use  for  her  husband's  benefit  So  if  the  husband  and  wife 
levied  a  fine,  a  declaration  of  their  uses  by  the  husband  alone  would 
bind  the  wife  and  her  heirs,  unless  she  disagreed  to  the  uses  during 
coverture.  If  she  levied  a  fine,  when  a  feme  sole,  though  it  would 
be  good  against  her  and  her  heirs,  the  husband  may  avoid  it  during 
coverture,  for  her  benefit,  as  well  as  his  own.  The  English  law  has 
abolished  fines  and  recoveries,  and  the  wife  conveys  by  deed,  with 
the  husband's  concurrence. 

Power  of  the  Wife  to  Convey  Land. 

The  wife  may,  as  attorney  for  another,  convey  an  estate,  and 
may  execute  a  power  simply  collateral,  and  in  some  cases,  a  power 
coupled  with  an  interest,  without  the  concurrence  of  her  husband. 
She  may  also  transfer  a  trust  estate,  by  lease  and  release,  as  a  feme 
sole,  and  in  the  execution  of  such  deed,  she  is  not  subjected  to  a 
private  examination. 

Private  Acknowledgment  by  Wife. 

By  statute  in  New  York  no  estate  of  a  feme  covert  shall  pass  by 
deed  without  her  previous  private  acknowledgment  before  an  offi- 
cer, apart  from  her  husband,  that  she  executed  the  deed  freely,  with- 
out any  fear  or  compulsion  of  her  husband.  If  the  wife  resides  out 
of  the  state,  she  may  unite  with  her  husband  and  convey  all  her 
right  and  interest,  present  and  contingent,  equally  as  if  she  were 
a  feme  sole,  and  without  any  such  special  acknowledgment 

Husband,  Joining  in  Conveyance. 

The  substitute  of  a  deed  for  a  conveyance  by  fine  has  prevailed 
throughout  the  United  States,  as  more  simple  and  convenient.  The 
reason  the  husband  is  required  to  join  with  his  wife  in  the  convey- 
ance is,  that  his  assent  may  appear  on  its  face,  showing  that  he 
was  present  to  protect  her  from  imposition.    Such  rule  is  founded 
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on  sonnd  principles  arising  from  the  relations  of  hnsband  and  wife. 
It  is  not,  liowerer,  universal  in  its  application.  By  usage,  in  the 
New  England  states,  excepting  in  Massachusetts,  a  wife,  in  con- 
sideration of  her  husband's  conveyance,  may  by  her  own  separate 
deed,  release  her  right  of  dower  to  the  grantee  of  her  husband. 
The  general  rule  of  American  law  on  the  subject  is  this:  a  wife 
may  convey  by  deed;  she  must  be  privately  examined;  and  her  hus- 
band must  show  his  concurrence  to  the  wife's  conveyance,  by  be- 
coming a  party  to  the  deed. 

2.  Capacity  of  Wife  to  Sue  and  be  Sued. 

If  the  husband  was  banished,  or  had  abjured  the  realm,  the  wife 
was  held  capable  to  contract,  and  to  sue  and  be  sued,  as  a  feme  sole. 
Otherwise,  both  she  and  her  creditors  would  be  remediless.  Cioke 
placed  the  capacity  of  the  wife  to  sue  in  such  case  as  a  feme  sole 
on  the  ground,  that  the  abjuration  or  banishment  of  the  husband 
amounted  to  a  civil  death.  But  if  the  husband  be  banished  for  a 
limited  time  only,  the  better  opinion  is,  that  the  wife  can  sue  and 
be  sued,  as  if  unmarried. 

Where  the  Husband  Besides  Abroad. 

If  the  husband  be  an  alien,  always  living  abroad,  the  wife  is 
suable  as  a  feme  sole,  as  if  the  husband  had  abjured  the  realm. 
If  the  wife  was  not  to  be  personally  chargeable  for  debts  contracted 
under  such  circumstances,  she  would  be  without  credit,  and  might 
starve.  If,  however,  the  husband  was  a  native,  instead  of  an  alien, 
the  rule  might  be  different,  as  in  that  case  he  was  presumed  to  have 
the  animus  revertendi.  It  has  been  said,  that  no  instance  exists, 
in  which  the  wife  was  held  personally  liable  on  her  contracts,  on  the 
ground  of  her  husband  residing  abroad,  when  he  was  an  Englishman 
bom.  It  was  also  held,  that  if  a  foreigner,  though  a  resident  abroad 
at  the  time  of  suit  brought,  had  ever  resided  in  England,  his  wife 
was  disabled  to  sue.  Under  this  ruling,  most  distressing  cases  may 
exist,  where  a  husband,  who  is  not  an  alien,  deserts  his  wife  and 
resides  abroad  permanently.  In  such  event,  the  distinction  between 
aliens  and  natives  still  exists,  and  the  wife  of  the  latter  cannot  ob- 
tain credit,  and  acquire  property,  and  act  as  a  feme  sole.  It  is 
probable  this  distinction  cannot  long  exist 

Effect  of  a  Partial  Divorce. 

If  the  wife  be  divorced  a  mensa  et  thoro,  it  is  suggested  in  certain 
law  books,  that  she  can  sue  and  be  sued  as  a  feme  sole.  The  English 
court,  on  the  contrary,  decided,  that  though  the  wife  be  divorced  a 
mensa  et  thoro,  and  lived  separate  and  apart  from  her  husband  on 
an  ample  allowance  for  her  maintenance,  she  should  not  be  sued  as 
a  feme  sole.  This  question  is  not  settled  in  our  jurisprudence.  In 
Massachusetts,  such  suit  has  been  sustained  by  the  courts,  the  wife 
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being  liable  for  property  acquired  or  debts  contracted  by  her  sub- 
sequently to  the  divorce.  This  is  the  more  reasonable  doctrine; 
as  a  wife  should  have  a  capacity  to  act  for  herself,  and  the  means 
to  protect  herself,  while  she  is  withdrawn  by  a  judicial  decree  from 
the  dominion  and  protection  of  her  husband.  The  court  of  Massa- 
chusetts, however,  barred  any  inference,  that  the  same  conse- 
quence would  follow,  if  the  husband  was  imprisoned  for  a  crime; 
though  such  a  case  might  be  equivalent  to  an  abandonment  of  the 
wife. 

Actions  against  Married  Women. 

The  English  decisions  have  been  most  conflicting,  as  to  whetheV  an 
action  could  be  maintained  against  a  married  woman,  separated 
from  her  husband  by  consent,  and  enjoying  a  separate  maintenance. 
The  old  rule,  however,  seems  now  completely  re-established,  that  an 
action  of  law  cannot  be  maintained  against  a  married  woman,  unless 
her  husband  has  abjured  the  realm. 

Articles  of  Separation. 

But  if  the  husband  and  wife  part  by  consent,  and  he  secures  to  her 
a  separate  maintenance,  suitable  to  his  condition  and  circumstances 
in  life,  and  pays  it  according  to  agreement,  he  is  not  answerable, 
even  for  necessaries;  and  the  general  reputation  of  the  separation 
will  suffice.  If  the  husband  fails  to  pay  the  allowance,  according 
to  stipulation  in  the  deed  of  separation,  the  person  who  supplies  the 
wife  with  necessaries,  can  sue  the  husband  upon  an  indebitatus 
assumpsit.^ 

Fourth.     Wife^s  CdpcicUy  in  Equity. 

1.  Property  In  Trust  for  Wife. 

At  common  law,  a  married  woman  was  not  allowed  to  possess 
personal  property  independent  of  her  husband.  But  in  equity  she 
is  allowed,  through  the  medium  of  a  trustee,  to  enjoy  property  as 
freely  as  a  feme  sole.  It  is  not  unusual  to  convey  or  bequeath  prop- 
erty to  a  trustee  in  trust,  to  pay  the  interest  or  income  thereof  to  the 
wife,  for  her  separate  use,  free  from  the  debts,  control  or  interfer- 
ence of  the  husband,  and  payable  upon  her  separate  order  or  receipt, 
as  the  payments  become  due;  and  after  her  death  in  trust  for  her  is- 
sue. In  such  case,  the  husband  has  no  interest  in  the  property.  The 
trustee  need  not  be  a  stranger.  Even  the  husband  himself  may  be 
the  trustee,  and  if  no  trustee  be  appointed,  and  property  be  settled 
to  a  married  woman's  separate  use,  the  court  of  chancery  will  pro- 
tect her  interest  against  the  creditors  of  her  husband;  and  the 
husband  may  be  considered  as  such  trustee. 

•  Baker  v.  Barney,  8  Johns.  72. 
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Ante-Nuptial  Agreement. 

Where  the  husband  stipulates,  before  marriage,  either,  that  his 
wife  shall  enjoy  her  own  property,  or  that  she  shall  be  entitled  to  a 
certain  benefit  out  of  his  estate,  he  will  be  bound  in  equity  to  per- 
form his  agreement,  though  entered  into  with  the  wife  herself,  and 
suspended  at  law  by  his  subsequent  marriage. 

Gifts  to  the  Wife. 

Gifts  from  the  husband  to  the  wife  may  be  supported  as  her 
separate  property,  if  they  be  not  prejudicial  to  creditors,  even  with- 
out the  intervention  of  trustees;  aud  where  the  husband,  after  mar- 
riage, agreed,  in  writing,  to  settle  part  of  the  wife's  property  upon 
her,  the  agreement  was  held  to  enure  to  the  benefit  of  the  children, 
and  the  wife  herself  could  not  waive  it 

Power  of  Wife  to  Institute  Suits. 

In  the  case  of  trust  property  belonging  to  the  wife,  she  is  treated 
in  the  equity  court,  as  having  interests  and  obligations  distinct 
from  those  of  her  husband.  She  may  institute  a  suit  by  her  next 
friend,  and  may  obtain  an  order  to  defend  separately  suits  against 
her.  When  compelled  to  sue  her  husband  in  equity,  the  court  may 
decree  her  a  reasonable  allowance  to  carry  on  the  suit. 

The  Wife's  Power  to  Sue  Her  Husband. 

Equity  permits  a  wife  to  sue  her  husband,  when  anything  is  given 
to  her  separate  use,  or  her  husband  refuses  to  perform  marriage  ar- 
ticles, or  articles  for  a  separate  maintenance;  or  where  the  wife, 
being  deserted  by  her  husband,  has  acquired  by  her  labor  a  separate 
property,  of  which  he  has  plundered  her.  The  acquisitions  of  the 
wife  in  such  case  are  her  separate  property,  and  she  may  dispose 
of  them  by  will  or  otherwise. 

Wife's  Contracts. 

It  is  a  rule  in  equity,  that  a  feme  covert,  in  regard  to  her  sep- 
arate property,  is  deemed  a  feme  sole,  and  may  by  her  contracts, 
bind  such  separate  estate.  The  power  of  appointment  is  incident 
to  the  power  of  enjoyment  of  her  separate  property.  It  is  sufficient, 
that  there  is  an  intent  to  charge  her  separate  estate,  and  the  con- 
tract of  a  debt  by  her  during  coverture,  is  a  presumption  of  that 
intention.  Late  decisions  hold  her  estate  responsible,  without  show- 
ing a  special  promise.  Her  contract  amounts  to  an  appointment. 
Though  a  woman  may  be  proceeded  against  in  equity  without  her 
husband,  and  though  her  separate  estate  be  liable  for  her  debts 
dum  sola,  yet  the  court  cannot  make  a  personal  decree  against 
her  for  the  payment  of  a  debt.  All  it  can  do,  is,  to  call  forth  her 
separate  property  in  the  hands  of  trustees,  and  to  direct  the  appli- 
cation of  it.    When  the  wife  has  separate  property,  the  relief  af- 
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forded  is  by  following  it  in  the  hands  of  trustees,  which  courts  of 
equity  alone  can  reach. 

2.  Wife's  Power  under  Settlements. 

If,  by  marriage  settlement,  the  real  and  personal  estate  of  the 
wife  be  secured  to  her  separate  use,  the  husband  is  accountable  for 
that  part  of  it,  which  comes  into  his  hands.  The  wife,  as  to  her 
separate  property,  is  deemed  a  feme  sole  only  to  the  extent  of  the 
power  clearly  given  her  by  the  marriage  settlement  Her  power 
of  disposition  is  to  be  exercised  according  to  the  mode  prescribed  in 
the  deed  or  will  under  which  she  holds.  If  she  has  a  power  of  ap- 
pointment by  will,  she  cannot  appoint  by  deed;  and  if  by  deed, 
she  cannot  dispose  of  her  property  by  a  parol  gift  or  contract. 

Benefit  of  Marriage  Settlements. 

These  settlements  are  benignly  intended  to  secure  to  the  wife 
a  certain  support  in  any  event,  and  to  guard  her  against  the  mis; 
fortunes,  the  unkindness,  or  vices  of  her  husband.  They  usually  pro- 
ceed from  the  prudence  and  foresight  of  friends,  or  the  anxious 
affection  of  parents;  and  if  fairly  made,  should  be  supported.  A 
court  of  equity  wiU  carry  the  intention  of  these  settlements  into 
effect,  and  not  permit  the  intention  to  be  defeated.  The  cases  on 
this  subject  are  numerous  and  complicated,  and  sometimes  subtle  in 
their  distinctions. 

Wife's  Disposition  of  Her  Property. 

In  a  New  York  case,^  it  was  held,  that  a  feme  covert,  in  respect 
to  her  separate  property,  was  to  be  regarded  in  a  court  of  equity  as 
a  feme  sole,  and  might  dispose  of  it  without  the  assent  and  concur- 
rence of  her  trustee,  unless  she  was  specially  restrained  by  the  in- 
strument, under  which  she  acquired  her  separate  Estate.  Even 
though  a  particular  mode  of  disposition  was  specifically  pointed  out 
in  the  instrument  or  deed  of  settlement,  it  would  not  preclude  the 
wife  adopting  any  other  mode  of  disposition,  unless  she  was,  by  the 
instrument,  specially  restrained.  The  wife  in  such  case,  could  dis- 
pose of  her  property  as  she  pleased,  though  not  in  the  mode  pre- 
scribed, and  give  it  to  her  husband  or  any  other  person,  if  her 
disposition  of  it  be  free,  and  not  the  result  of  flattery,  force,  or  im- 
proper treatment 

Transfer  of  Husband's  Property  to  Wife. 

A  wife  may  contract  with  her  husband,  even  by  parol,  after  mar- 
riage, for  a  transfer  of  property  from  him  to  her,  or  to  trustees  for 
her,  provided  it  be  for  a  bona  fide  and  valuable  consideration,  and 
she  may  have  that  property  limited  to  her  separate  use.^ 

*  Jagues  v.  Church,  17  Johns.  518. 

^  Livingston  v.  Livingston,  2  Johns.  Ch.  637. 
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Mortfirage  of  Wife^s  Separate  Property. 

A  wife  may  sell  or  mortgage  her  separate  property  for  her  hna* 
band's  debts,  and  may  create  a  valid  power  in  the  mortgage  to 
sell  in  default  of  payment. 

Wife's  Warranty  of  Title. 

It  was  long  since  held,  that  the  hnsband  and  wife  might  grant 
land  belonging  to  the  wife,  by  fine,  with  covenant  of  warranty; 
and  that  if  the  grantee  should  be  evicted  by  a  paramount  title, 
covenant  would  lie,  after  the  husband's  death,  against  the  wife 
upon  the  warranty.  What  the  wife  could  do  by  fine  in  England, 
she  may  do  here  by  any  legal  form  of  conveyance,  executed  under 
due  examination. 

Lease  of  Wife's  Lands. 

It  was  declared  in  the  old  books,  that  it  the  husband  and  wife 
make  a  lease  for  years  of  the  wife's  land,  and  she  accepts  rent  after 
his  death,  she  is  liable  on  the  covenants  in  the  lease;  for  by  the 
acceptance  of  the  rent,  she  affirms  the  lease,  though  it  was  her  op- 
tion, at  her  husband's  death,  to  disaffirm  it 

8.  Wife's  Protection  against  Her  Covenants. 

A  wife  cannot  be  held  liable  in  damages  after  her  husband's  death, 
on  her  covenant  of  warranty,  entered  .into  during  coverture,  for  a 
wife  is  incapable  of  binding  herself  by  contract  It  has  been  held, 
that  a  wife  is  not  responsible  on  the  covenants  in  her  deed,  further 
than  they  might  operate  by  way  of  estoppel.  Such  covenant,  in- 
serted in  her  deed,  would  not  estop  her  from  asserting  a  subsequently 
acquired  interest  in  the  same  lands.^ 

Covenant  by  Wife  to  Convey  Land. 

Though  a  wife  may  convey  her  estate  by  deed,  she  will  not  be 
bound  by  a  covenant  or  agreement  to  do  so.  Such  agreement,  even 
with  the  assent  of  her  husband,  for  the  sale  of  her  real  estate,  is  ab- 
solutely  void  at  law,  and  the  courts  of  equity  will  never  enforce  such 
contract  against  her.  In  the  execution  of  a  conveyance,  the  wife 
is  privately  examined,  whether  she  acts  freely,  otherwise  the  act 
is  invalid.  But  a  covenant  to  convey  is  made  without  such  examina- 
tion, and  the  wife  is  deemed  incompetent  to  make  a  contract,  un- 
less  it  be  in  her  character  of  trustee,  and  when  she  possesses  no 
beneficial  interest  in  her  own  right. 

Covenant  of  Husband  and  Wife. 

The  husband  has  frequently  been  compelled,  by  decree,  to  fulfil  his 
covenant,  that  his  wiFe  should  levy  a  fine  of  her  real  estate,  or  else 
to  suffer  imprisonment  for  his  default    The  soundness  of  this  doo- 

•  Jackson  v.  Vanderheyden,  17  Johns.  167. 
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trine  has  been  questioned,  as  being  nnreasonable  coercion,  since  it 
was  not  in  the  power  of  the  husband  duly  to  compel  his  wife  to 
alien  her  estate.  It  is  the  policy  of  the  law,  that  the  wife  shall 
not  part  with  her  property,  unless  by  her  own  spontaneous  will. 
Where  a  husband  and  wife  entered  into  an  agreement  to  sell  her 
estate,  the  agreement  was  void  as  to  the  wife,  for  a  married  woman 
has  no  disposing  powers,  and  equity  will  give  no  relief  against 
her  on  such  a  contract  She  cannot  bind  herself  by  contract,  ex- 
cept in  the  execution  of  a  power,  and  in  the  mode  prescribed;  nor 
will  the  court  compel  the  husband  to  procure  his  wife  to  join  in  the 
conveyance. 

Trust  for  Wife's  Benefit. 

English  courts  of  equity  have,  until  recently,  thrown  a  further  pro- 
tection over  the  property  settled  on  the  wife  on  her  marriage,  for  her 
separate  use,  with  a  clause  against  a  power  to  sell  or  assign  by  an- 
ticipation. It  was  declared,  that  a  bill  would  not  be  sustained  to 
transfer  to  the  husband  property  so  settled  in  trust,  even  though 
the  wife  was  a  party  to  the  bill,  and  ready  to  consent  to  part  with 
the  funds.  A  clause  in  a  gift  or  deed  of  settlement  upon  the  wife, 
against  anticipation,  ceases  on  the  death  of  the  husband,  for  the 
expediency  of  the  restraint  has  ceased. 

4.  Power  of  Wife  to  Appoint  by  Will. 

A  wife  cannot  devise  her  lands  by  will,*  for  she  is  excepted  out  of 
the  statute  of  wills,  nor  can  she  make  a  testament  of  chattels,  except 
it  be  those  which  she  holds  in  another's  right,  or  which  are  settled 
on  her  as  her  separate  property,  without  the  license  of  her  husband. 
He  may  covenant  to  that  effect,  before  or  after  marriage,  and  the 
chancery  court  wiQ  enforce  the  covenant  The  wife  may  dispose  by 
will,  or  by  act  in  her  lifetime,  of  her  separate  personal  estate,  settled 
upon  her,  or  held  in  trust  for  her,  or  the  savings  of  her  real  estate 
given  to  her  separate  use;  and  this  she  may  do^  without  the  inter- 
vention of  trustees,  for  the  power  is  incident  to  such  an  ownership. 
By  permission  of  her  husband,  a  wife  may  will  her  personal  property, 
placed  in  the  hands  of  trustees  for  her  separate  use  by  her  husband, 
or  by  a  stranger,  and  either  before  or  after  marriage. 

Effect  of  Subsequent  Marriage. 

If  a  feme  sole  makes  a  wiU,  and  afterwards  marries,  the  subse- 
quent marriage  is  a  revocation  in  law  of  the  wIlL  The  marriage 
is  deemed  equivalent  to  a  countermand  of  the  will,  it  not  being  in 
the  power  of  a  wife  either  to  revoke  or  continue  the  will,  inasmuch 
as  she  is  presumed  to  be  under  the  restraint  of  her  husband.  But 
where  an  estate  is  limited  to  uses,  and  a  power  given  to  a  feme 


*  Changed  by  statutes  of  many  states. 
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sole,  before  marriage,  to  declare  those  uses,  such  limitation  of  uses 
may  take  effect;  and  though  a  married  woman  cannot  be  said  strict- 
ly to  make  a  will,  yet  she  may  deyise,  by  way  of  execution  of  a 
power,  which  is  rather  an  appointment  than  a  power,  and  whoever 
takes  under  the  will,  takes  by  virtue  of  the  execution  of  the  power. 

Will  of  a  Married  Woman. 

It  is  held,  that  a  feme  covert  may  execute  by  will,  in  favor  of  her 
husband,  a  power,  given  or  reserved  to  her  while  sole,  over  her  real 
estate.i<>  In  that  case,  the  wife  before  marriage  entered  into  an 
agreement  with  her  intended  husband,  that  she  should  have  power, 
during  coverture,  to  dispose  of  her  real  estate  by  will.  She  devised 
it  to  her  husband,  and  this  was  deemed  a  valid  disposition  of  her 
estate  in  equity,  and  binding  on  her  heirs  at  law.  It  was  ruled,  that 
to  enable  her  to  do  this,  it  was  not  necessary  before  marriage  to  have 
vested  the  real  estate  in  trustees,  in  trust  for  such  persons,  as  she 
should  by  deed  or  will  appoint  Equity  will  carry  into  effect  the  will 
of  a  married  woman,  disposing  of  her  real  estate,  provided  the  wiU 
be  in  pursuance  of  a  power  reserved  to  her  In  the  antenuptial  agree- 
ment with  her  husband. 

6.  Marriage  Settlements. 

With  respect  to  antenuptial  agreements,  equity  will  grant  its  aid, 
and  enforce  a  specific  performance  of  them,  if  they  be  fair  and  valid, 
and  consistent  with  the  principles  and  policy  of  the  law.  A  volun- 
tary deed  is  made  good  by  a  subsequent  marriage.  Equity  will 
execute  covenants  in  marriage  articles  at  the  instance  of  any  i)erson 
who  is  within  the  influence  of  the  marriage  consideration,  and  in 
favor  of  collateral  relations;  as  all  such  persons  rest  their  claims  on 
the  ground  of  valuable  consideration.  The  husband  and  wife  and 
their  issue  are  all  within  that  influence. 

Settlements  after  Marriage. 

If  made  in  pursuance  of  a  written  agreement  entered  into  prior  to 
the  marriage,  settlements  after  marriage  are  valid,  both  against 
creditors  and  purchasers.  The  marriage  is  Itself  a  valuable  consid- 
eration for  the  agreement,  and  sufficient  to  give  validity  to  the  settle- 
ment. But  voluntary  settlements  after  marriage  upon  wife  or  chil- 
dren, without  any  valid  prei^ous  agreement  to  support  them,  are 
void  as  against  creditors  existing  when  the  settlements  were  made. 
But  if  the  person  be  not  indebted  at  the  time,  the  post-nuptial  volun- 
tary settlement  upon  his  wife  or  children,  if  made  without  fraudu- 
lent intent,  is  valid  against  subsequent  creditors.^  ^ 

>•  Bradlsb  v.  Glbba,  3  Johns.  Ch.  523. 

"  Reade  v.  Livingston,  3  Johns.  Ch.  4S1;   Sexton  v.  Wheaton,  8  VS^heat.  220. 
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Consideration  in  Fost-Nuptial  Settlements. 

A  settlement  after  marriage  may  be  good,  if  made  upon  a  valuable 
consideration.  Thus,  if  the  husband  receives  from  the  trustees  of 
the  wife  possession  of  her  equitable  property,  such  consideration  will 
give  validity  to  the  settlement  The  fact  that  the  wife  relinquishes 
her  own  estate,  or  agrees  to  make  a  charge  upon  it  for  the  benefit  of 
her  husband,  or  even  if  she  agree  to  part  with  a  contingent  interest, 
constitutes  a  valuable  consideration.  This  repels  the  presumption 
of  fraud.  But  the  amount  of  the  consideration  must  bear  a  reason- 
able proportion  to  the  value  of  the  thing  settled,  in  order  to  prevail 
against  existing  creditors  and  subsequent  purchasers. 

Moral  Consideration. 

A  settlement  upon  a  meritorious  consideration,  or  one  not  strictly 
valuable,  as  gratitude,  or  benevolence,  will  be  good  against  the 
settler  and  his  heirs;  but  the  weight  of  opinion  and  the  policy  of 
the  law  indicate  such  mere  moral  consideration  to  be  invalid  as 
against  creditors  and  purchasers. 

Settlements  Made  by  Wife. 

If  the  wife,  previous  to  marriage,  makes  a  settlement  of  either 
her  real  or  personal  estate,  it  is  in  derogation  of  the  marital  rights, 
and  possibly  may  be  declared  invalid.  Where  she  transferred  her 
entire  estate,  by  deed,  to  trustees,  who  were  to  permit  her  to  re- 
ceive the  profits  during  life,  and  no  power  was  reserved  over  the 
principal  except  the  jus  disponendi  by  will,  a  court  of  equity  has 
refused  after  the  marriage  to  modify  the  trust,  or  sustain  a  bill  for 
that  purpose  against  the  trustees  by  the  husband  and  wife.  If 
the  settlement  be  upon  herself,  her  children  or  any  third  person, 
it  will  be  good  in  equity,  if  made  with  the  knowledge  of  her  husband. 
If  he  be  actually  a  party  to  the  settlement,  a  court  of  equity  will 
not  avoid  it,  though  he  be  an  infant  at  the  time  it  was  made. 

Fraud  in  Settlements. 

If  the  wife  was  guilty  of  any  fraud  upon  her  husband,  as  by  in- 
ducing him  to  suppose  he  would  become  possessed  of  her  property, 
he  may  avoid  the  settlement,  whether  it  be  upon  herself,  her  chil- 
dren, or  any  other  person.  If  the  settlement  be  upon  children  of 
a  former  husband,  the  settlement  would  be  valid,  without  notice, 
and  might  be  equally  good  under  certain  circumstances,  even  in 
favor  of  a  stranger.  It  is  a  general  rule,  that  whenever  any  agree- 
ment is  entered  into  for  the  purpose  of  altering  the  terms  of  a 
previous  marriage  agreement  by  some  only  of  the  parties  to  it,  such 
subsequent  agreement  is  deemed  fraudulent  and  void.  The  fraud 
consists  in  disappointing  the  expectations  raised  by  the  marriage 
treaty. 
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Articles  of  Separation. 

It  is  a  material  consideration,  respecting  marriage  settlements, 
whether  they  are  made  before  or  after  marriage;  and  if  after 
marriage,  whether  upon  a  voluntary  separation,  by  mutual  agree- 
ment between  husband  and  wife.  Lord  Eldon  indicated,  that 
a  settlement  by  way  of  separate  maintenance,  on  a  voluntary 
separation  of  husband  and  wife,  was  against  the  policy  of 
the  law  and  void.  He  made  no  distinction  between  settlements 
resting  on  articles,  and  a  final  settlement  by  deed;  or  be- 
tween cases  where  a  trustee  indemnified  the  husband  against  the 
wife's  debts,  or  where  there  was  no  such  indemnity.  He  deemed 
such  settlements  destructive  to  the  sanctity  of  the  marriage  con- 
tract. A  later  English  judge  did  not  recognize  any  power  in  the 
married  parties  to  vary  the  rights  and  duties  growing  out  of  the 
marriage  contract,  or  to  effect,  at  their  pleasure,  a  partial  dissolu- 
tion of  the  contract  But  he  admitted,  that  engagements  between 
the  husband  and  a  third  person,  of  a  trustee,  for  instance,  though 
relating  to  a  separation,  were  valid,  and  might  be  enforced  in  equity. 
The  law  on  this  point,  as  to  the  validity  of  such  articles  of  separation, 
is  firmly  settled. 

lyik.     Other  Rights  and  DisabUiiiss  of  Marriage. 

As  Witnesses. 

The  husband  and  wife  cannot  be  witnesses  for  or  against  each 
other  in  a  civU  suit  This  is  a  settled  principle  of  law  and  equity, 
founded  as  well  on  the  interest  of  the  parties  being  the  same,  as 
on  public  policy. 

Cannot  Criminate  Each  Other. 

Nor  can  either  of  them  be  permitted  to  give  any  testimony,  either 
in  a  civil  or  criminal  case,  which  tends  to  criminate  the  other.  No 
consent  will  authorize  the  breach  of  this  rule.  But  for  security  of 
the  peace,  ex  necessitate,  the  wife  may  make  an  affidavit  against 
her  husband. 

Wife  as  A«ent  of  Husband. 

Where  the  wife  acts  as  her  husband's  agent,  her  declarations  have 
been  admitted  in  evidence  to  charge  the  husband;  for  if  he  permits 
her  so  to  act  in  any  particular  business,  he  adopts,  and  is  bound 
by  her  acts  and  admissions.  The  wife  cannot  bind  her  husband 
by  her  contracts,  except  as  his  agent,  and  this  agency  may  be  in- 
ferred in  the  case  of  orders  given  by  her  in  departments  of  his  house- 
hold under  her  control.  So  where  he  permitted  her  to.  deal  as  a 
feme  sole,  her  testimony  was  admitted,  where  she  acfted  as  agent, 
to  charge  her  husband. 
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AiUcles  of  Separation. 

In  a  case  where  husband  and  wife  had  agreed  to  articles  of  separa- 
tion, with  an  appointment  of  a  trustee,  and  provision  for  the  wife's 
maintenance,  it  was  held,  that  the  declarations  of  the  wife  relative 
to  her  acts  as  agent,  were  admissible  in  favor  of  the  hnsband,  in 
a  suit  against  the  trustee.**  In  such  case,  the  law  regarded  the 
separation,  as  not  to  hold  the  husband  liable  any  longer  for  his 
wife's  support  The  policy  of  the  rule  excluding  the  parties  from 
being  witnesses  for  or  against  each  other,  whether  founded  on  the 
supposed  bias  arising  from  marriage,  or  the  necessity  of  preserving 
the  peace  of  families,  does  not  apply  to  such  case. 

Dying  Declarations  of  Wife. 

In  one  case,  dying  declarations  of  a  wife  were  admitted  in  a  civU 
suit  against  the  husband,  being  made  when  no  confidence  was 
violated,  and  nothing  extracted  from  the  wife,  which  the  husband 
hid  entrusted  to  her.  In  an  action  by  husband  and  wife  for  wounding 
the  wife,  evidence  was  admitted  of  what  the  wife  said  at  the  time 
of  the  injury,  and  before  she  had  time  to  devise  anything  to  her  own 
advantage.    These  declarations  were  part  of  the  res  gestae. 

Joint  Actions. 

In  civil  suits,  where  the  wife  cannot  have  the  property  demanded, 
either  solely  or  jointly,  or  where  she  cannot  maintain  an  action  for 
the  same  cause,  if  she  survive  her  husband,  the  husband  must  sue 
alone.  In  other  cases,  they  must  be  joined  in  the  suit;  and  where 
the  husband  is  sued  for  the  debts  of  the  wife  before  coverture,  the 
action  must  be  joint  against  husband  and  wife,  and  she  may  be 
charged  in  execution  with  her  husband.  If  she  be  in  custody  on 
mesne  process  only,  she  will  be  discharged  on  motion. 

Protection  of  Wife. 

The  husband  may  be  bound  to  keep  the  peace  as  against  his  wife, 
and  for  any  unreasonable  confinement  by  him,  she  may  be  granted 
reUef  upon  habeas  corpus.  But  as  the  husband  is  the  guardian 
of  the  wife,  and  bound  to  protect  and  maintain  her,  the  law  has 
given  him  a  superiority  and  control  over  her  person,  enabling  him 
to  place  gentle  restraints  upon  her  liberty,  if  her  conduct  require 
them,  unless  he  renounce  that  control  by  articles  of  separation,  or 
it  be  taken  from  him  by  a  qualified  divorce. 

Husband's  DomiciL 

The  husband  is  the  better  judge  of  the  wants  of  the  family,  and 
the  means  of  supplying  them;  and  if  he  shifts  his  domicil,  the  wife 
is  bound  to  follow  him,  wherever  he  chooses  to  go. 

"Fenner  v.  Lewis,  10  Johns.  8& 
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Marriage,  Pendente  lite.    Husband'^  liaMlitgr. 

If  a  woman  nutniea,  peadUig  a  suit  against  Jber,  the  plaintiff  may 
proceed  to  judgment  and  execution  against  ker  alone,  without 
joining  the  husband;  but  lor  any  caose  of  action,  either  on  con- 
tract or  for  tort,  arising  daring  coyerture,  the  hushand  only  can  be 
taken  into  executioB.  These  prorisions  in  favor  of  the  wife,  are 
becoming  of  less  ^consequence,  inasmuch  as  imprisonment  for  debt 
is  undergoing  constant  relaxation;  and  by  statute  in  several  of  the 
states,  no  female  can  be  imprisoned  upon  any  execution  for  debt. 

liaw  Oomoanatm  Husband  and  Wife. 

The  law  relating  to  husband  and  wife  is  a  prominent  article  in 
the  codes  of  civilized  nations.  It  occupies  a  large  space  in  English 
equity  jurisprudence.  Half  the  property  of  England  is  said  to  be 
vested  in  nominal  owners,  rendering  it  difficult  to  ascertain  whether 
third  persons  are  safe  in  dealing  for  fiduciary  property  with  the 
trustee,  without  the  concurrence  of  the  beneficial  owner.  No  other 
branch  of  the  law  affects  bo  many  minute  interests,  and  interferes 
so  deeply  with  the  prosperity,  honor  and  happiness  of  private  life. 
Two  entire  volumes  of  the  Soman  imndects  are  devoted  to  this 
theme,  and  most  of  the  fifth  book  of  the  Code.  Among  modem 
civilians,  Dr.  Taylor,  Heineccius  and  Pothier  have  written  at  great 
lengtk  on  the  relatioBfi  of  husband  and  wife;  six  entire  volumes  of 
the  last  writer  on  the  municipal  law  of  France  being  devoted  to  the 
matifmonial  state. 

FrovledonB  of  the  Oonunon  and  the  Civil  Law. 

There  exists  a  marked  difference  between  the  common  and  civU 
law,  in  respect  to  the  rights  of  property  belongiAg  to  noarried  parties. 
Our  law,  concerning  marriage  settlements  appears  quite  simple, 
when  compared  with  the  complicated  regulations  of  the  community 
or  partnership  system  between  husband  and  wife,  which  xiremils 
in  ntasy  parts  of  Eupspc;  as  France,  Spain  and  HoBand,  and  also 
in  the  state  ni  Louisiana.  Haoy  at  the  reg«lathms  concerning  the 
nudrimonial  union,  though  not  the  oommnnity  system,  are  founded 
on  the  Soman  law. 

nhe  Koman  Matrimonial  Xa'w. 

The  eariier  laws  of  the  Roman  republic  invested  the  husband  with 
the  paternal  power  of  life  and  death  over  the  wife;  but  in  the  later 
and  more  polished  ages  of  Soman  jurisprudence,  the  wife  was  ad- 
mitted to  the  benefit  of  a  liberal  antenuptial  contract,  by  wMdi  her 
private  properiy  was  secured  to  her,  and  a  noes  reasonable  equality 
of  aondition  between  the  husband  and  wifie  introduced.  The  civil 
law  at  first  prohibited  the  hosband  and  wife  from  making  valid 
gifts  to  each  other  causa  mortis;  yet  the  rigor  of  the  law  was  after- 
wards done  away,  and  donations  between  hnsband  and  wile  were 
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good,  unless  revoked  during  the  lifetime  of  the  parties.  The  wife 
could  bind  herself  by  contraets,  wlthaot  ckarging  her  husband.  She 
was  competent  to  sue  and  be  sued  without  him.  They  could  sue 
each  other,  and  in  respect  to  the  property,  were  deemed  distinct 
persons,  and  the  contracts  of  the  one  were  not  binding  upon  the 
other. 

Elevation  of  Female  Gharacter. 

The  pre-eminence  of  the  Christian  nations  of  Europe,  and  of  their 
descendants  and  colonists  elsewhere,  is  most  strikingly  displayed 
in  the  equality  and  dignity,  which  their  institutions  confer  upon 
the  f  anale  character. 


■ 
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LECTURE  XXIX* 

FABENT  AND  CHILD. 

FirsL     The  Dutiea  of  Parents, 

These  duties  consist,  as  the  natural  guardians  of  their  children, 
in  maintaining  and  educating  them  during  the  periods  of  infancy 
and  youth;  and  in  making  a  reasonable  provision  for  their  future 
usefulness  and  happiness  in  life,  by  a  situation  suited  to  their  hab- 
its, and  a  competent  provision  for  the  exigencies  of  that  situation. 

1.  Maintenance  of  Child. 

The  wants  and  weaknesses  of  children  render  maintenance  neces- 
sary, and  this  devolves  upon  the  parent  The  laws  and  customs  of 
all  nations  have  enforced  this  obligation.  The  Athenian  and  Bo- 
man  laws  would  not  permit  the  father  to  disinherit  the  child  from 
passion  or  prejudice,  but  only  for  substantial  reasons,  to  be  ap- 
proved of  in  a  court  of  justice. 

Depth  of  Parental  Affection. 

The  obligation  of  the  parent  to  maintain  the  child  continues  until 
the  latter  is  in  a  condition  to  support  himself,  and  extends  no  fur- 
ther than  to  a  necessary  support.  The  strength  of  natural  affec- 
tion is  such,  that  this  obligation  seldom  requires  to  be  enforced  by 
human  laws.  A  father's  house  is  always  open  to  his  children.  The 
best  feelings  of  our  nature  consecrate  this  asylum.  In  the  intense- 
ness  of  parental  affection  we  discern  the  wisdom  and  goodness  of 
the  great  Author  of  our  being. 

Support  of  Adult  Children. 

By  statute,  the  father  and  mother,  being  of  sufficient  ability,  of 
any  poor,  blind,  lame  or  decrepit  person,  not  being  able  to  main- 
tain himself,  and  becoming  chargeable  to  any  city  or  town,  are 
bound,  at  their  own  charge  and  expense,  to  relieve  and  maintain 
every  such  person  in  such  manner  as  the  overseers  of  the  town  shall 
approve  of,  and  the  court  of  general  sessions  direct  If  the  father, 
or  if  the  mother,  being  a  widow,  abscond  and  leave  such  children  a 
public  charge,  their  estate  may  be  sequestered,  and  the  proceeds 
applied  to  the  maintenance  of  the  children.  The  state  imposes  a 
similar  obligation  upon  the  children  to  support  their  needy  parents, 
under  like  circumstances. 

Support  of  Minor  Children. 

During  the  minority  of  the  child,  the  parent  is  absolutely  bound  to 
provide  reasonably  for  his  maintenance  and  education;  and  he  may 
be  sued  for  necessaries  furnished  and  schooling  given  to  a  child, 
under  reasonable  circumstances. 
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Where  the  Child  has  Firoperty. 

The  father  is  bonnd  to  support  his  minor  child,  if  he  be  of  ability, 
even  if  the  child  have  property  of  its  own;  bat  this  obligation,  in 
such  case,  does  not  extend  to  the  mother;  and  the  rule,  as  to  the 
father,  has  become  relaxed.  The  courts  look  with  great  liberality 
to  the  circumstances  of  each  particular  case,  and  to  the  respective 
estates  of  the  father  and  child. 

Besponsibility  of  the  Father. 

The  legal  obligation  of  the  father  ceases,  as  soon  as  the  child 
is  of  age,  however  wealthy  the  father  may  be,  unless  the  child  be- 
comes chargeable  to  the  public  as  a  pauper.  By  statute  of  Eliza- 
beth, the  husband  is  not  liable  for  the  expenses  of  the  maintenance 
of  the  child  of  the  wife  by  a  former  husband.  If,  however,  he  takes 
the  wife's  child  into  his  own  house,  he  stands  in  loco  parentis,  and  is 
responsible  for  the  maintenance  and  education  of  such  child,  so  long 
as  it  lives  with  him;  for,  by  that  act,  he  holds  the  child  out  to  the 
world  as  part  of  his  family. 

Responsibility  of  the  Mother. 

If  the  wife  has  separate  property,  the  court  of  chancery  would, 
undoubtedly,  in  a  proper  case,  make  an  order  charging  that  property 
with  the  necessary  support  of  her  children  and  parents. 

Liability  of  the  Father  for  Necessaries. 

A  father  is  not  bound  by  the  contracts  or  debts  of  his  son,  even 
for  articles  suitable  and  necessary,  unless  an  actual  authority  be 
proved,  or  the  circumstances  be  sufficient  to  imply  one.  Otherwise 
an  imprudent  son  might  greatly  prejudice  his  father.  What  is 
necessary  for  the  child  is  left  to  the  discretion  of  the  parent,  and 
where  the  infant  is  sub  potestate  parentis,  there  must  be  a  clear 
omission  of  duty,  as  to  necessaries,  before  a  third  person  can  inter- 
fere and  furnish  them,  and  then  charge  the  father.  It  will  always 
be  a  question  for  the  jury,  whether,  under  the  circumstances  of  the 
case,  the  father's  authority  was  to  be  inferred.  If  the  father  suffers 
the  children  to  remain  abroad  with  their  mother,  or  if  he  forces 
them  from  home  by  severe  usage,  he  is  liable  for  their  necessaries. 

Custody  of  the  Child. 

In  consequence  of  the  obligation  of  the  father  to  provide  for  the 
maintenance  and  education  of  his  minor  child,  he  is  entitled  to  the 
custody  of  his  person  and  to  the  value  of  his  labor  and  service. 
Where  the  child  is  under  fourteen  years,  the  father's  right  is  per- 
fect. But  as  the  father's  guardianship,  by  nature,  continues  until 
the  child  has  arrived  at  full  age,  and  by  statute  he  may  constitute 
a  testamentary  guardian  of  the  child  until  that  age,  the  inference 
would  seem  to  l>e,  that  he,  in  contemplation  of  law,  is  entitled  to 
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the  custody  of  the  person,  and  to  the  Talne  of  tiie  Bervices  and  labor 
of  his  child  during  his  minority,  if  the  minor  be  eloigned  from 
the  parent,  he  may,  of  necessity,  be  entitled  to  the  fruits  of  his  own 
labor,  and  slight  circumstances  would  indicate  the  father's  consent 
to  the  receipt  and  enjoyment  by  the  son  of  his  own  wages. 

Improper  Detention  of  Child.    Habeas  Corpus. 

The  father  may  obtain  the  custody  of  his  child  by  the  writ  of 
habeas  corpus,  when  he  is  improperly  detained  from  him;  but  the 
courts,  both  of  law  and  equity,  wiB  inyestigate  the  circumstances, 
and  act  according  to  sound  discretion.  They  will  not  always,  and 
of  course,  interfere  upon  habeas  corpus  and  take  a  child,  though 
under  fourteen  years  of  age,  from  the  possession  of  a  third  person, 
and  deliTer  it  over  to  the  father  against  the  will  of  the  child.  They 
will  consult  the  inclination  of  the  infant,  if  it  be  of  sufficiently  ma- 
ture age  to  judge  for  itself,  and  even  control  the  right  of  the  father 
to  the  possession  of  the  child,  when  the  nature  of  the  case  appears 
to  warrant  it. 

Injury  to  the  Child. 

The  father. may  maintain  trespass  for  a  tort  to  an  infant  child, 
provided  he  can  show  a  loss  of  service,  for  that  is  the  gist  of  the 
action  by  the  father. 

2.  Education  of  Child. 

The  education  of  children,  suitable  to  their  station,  is  another 
branch  of  parental  duty,  of  imperfect  obligation  under  municipal 
law,  but  of  very  great  importance  to  the  welfare  of  the  state.  Lack 
of  education  tends  to  make  children  idle  and  vicious  at  maturity, 
with  habits  barring  them  from  rational  and  useful  occupations. 

Parental  Duty. 

A  parent,  who  sends  his  son  uneducated  into  the  world,  without 
knowledge  of  any  art  or  science,  does  a  great  injury  to  mankind,  as 
well  as  to  his  own  family.  He  defrauds  the  community  of  a  useful 
citizen,  and  bequeaths  to  it  a  nuisance.  Solon  excused  the  children 
of  Athens  from  maintaining  their  parents,  if  they  had  neglected  to 
train  them  in  some  art  or  profession.  Several  states  of  antiquity, 
as  Crete  and  Sparta,  were  so  solicitous  of  forming  their  youth  for  the 
various  duties  of  civil  life,  that  they  did  not  entrust  their  education 
solely  to  the  parent  They  acted  upon  the  principle  of  the  absorp- 
tion of  the  individual  in  the  body  politic,  and  of  his  ^itire  subjection 
to  the  despotism  of  the  state. 

Elementary  Instruction. 

Great  exertions  have  been  made  in  portions  of  modem  Europe  for 
the  introduction  of  elementary  instruction  accessible  to  the  young 
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et  an  classes.    This  has  beea  the  case  particularly  in  Denmark,  Nor- 
way, Sweden,  Prussia,  some  parts  of  Oermaiiy  and  Switzerland. 

Education  in  Austria. 

The  Austrian  empire  is  distinguished  for  an  oi^anized  system  of 
popular  instruction,  pervading  all  classes  of  people;  and  gratuitously 
open  to  alL  The  entire  supervision  resides  in  the  goremment; 
and  no  person  is  competent  to  hold  any  office  or  exercise  any  calling, 
who  has  not  been  educated  within  the  realm.  Austria  offers  educa- 
tion to  all;  while  Prussia  makes  education  compulsory. 

Education  in  Prussia. 

The  establishment  of  common  schools,  with  proTision  for  compe- 
tent teachers  in  the  Prussian  dominions,  by  Frederick  IL  in  1750,  was 
surprisingly  liberal,  and  shed  lustre  upon  Ms  reign.  Boys  were  to 
be  sent  to  school  from  their  sixth  to  their  thirteenth  year,  whether 
their  parents  paid  the  school  tax  or  not 

Education  in  Scotland. 

In  this  branch  of  political  economy,  Scotland  attained  early  pre- 
eminence. In  1616,  the  Scotch  parliament  institnted  a  common 
school  in  each  parish,  at  the  expense  of  the  landed  proprietors. 

Education  in  the  United  States. 

Municipal  provision  has  been  made  in  this  country  to  diffuse  the 
means  of  knowledge,  and  to  render  ordinary  instruction  accessible  to 
all.  Several  of  the  states  have  made  the  maintenance  of  public 
schools  an  article  in  their  constitutions. 

Education  in  New  Enf^Iand. 

In  New  England,  it  has  been  a  governing  principle,  from  the 
foundation  of  the  colonies,  that  government  should  provide  by  means 
of  just  taxation,  for  the  instruction  of  all  the  youth  in  the  elements 
of  learning,  morals  and  religion.  Each  town  was  obliged  by  law 
to  maintain  an  English  school  a  considerable  part  of  the  year,  to 
which  the  poorest  children  should  have  access.  Selectmen  were  to 
see  that  all  children  and  apprentices  were  taught  to  read,  and  to 
know  the  laws,  and  to  be  catechized  weekly.  In  Massachusetts 
in  1647,  every  town  of  fifty  householders  was  directed  to  maintain  a 
school  to  teach  their  children  to  read  and  write;  and  every  town  of 
one  hundred  inhabitants  must  have  a  grammar  school  to  fit  its  youth 
for  college.  In  the  early  history  of  Connecticut,  we  meet  with 
similar  provisions  for  the  maintenance  of  public  schools,  and  ordi- 
nary education  is  so  far  enforced  in  that  state,  that  if  parents  will 
not  teach  their  children  the  elements  of  knowledge,  the  selectmen  of 
the  town  shall  take  such  children,  and  bind  them  out  to  proper 
masters  to  be  taught  how  to  read  and  write,  with  the  rules  of 
arithmetic,  and  be  instructed  in  some  useful  employment     Common 
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schools  are  established  throughout  all  the  TSew  England  stateSi 
and  are  supported  by  a  town  tax. 

Education  in  Pennsylvania. 

Wmiam  Penn,  in  a  preamble  to  a  law  which  he  f  ramed,  declared, 
that  instruction  in  good,  and  commendable  learning  is  to  be  preferred 
before  wealth.  The  law  enjoined  all  county  courts  to  see  that  all 
the  children  in  the  province  were  instructed  in  reading  and  writing, 
so  as  to  be  able  to  read  the  Scriptures.  A  penalty  of  £5  was  imposed 
upon  every  parent  or  guardian  of  sufficient  estate  and  ability,  for 
every  child  or  ward  not  thus  educated.  This  compulsory  provision 
was  afterwards  departed  from.  The  present  constitution  of  Penn- 
sylvania enjoins  the  legislature  to  provide  by  law  for  the  establish- 
ment of  free  schools.  In  other  states  the  formation  of  permanent 
school  funds,  and  the  zealous  support  of  common  schools  are  facts 
worthy  of  note. 

Education  in  New  Tork. 

The  laws  of  New  York  were  formerly  exceedingly  deficient,  and 
there  was  no  legal  provision  for  the  establishment  of  town  schools 
for  the  common  education  of  children,  except  the  authority  given 
to  the  overseers  of  the  poor  and  two  justices  to  bind  out  poor 
children  as  apprentices  to  masters  who  would  teach  them  to  read 
and  write.  But  since  1795,  a  more  liberal  and  enlightened  spirit 
has  adorned  its  domestic  annals,  and  common  schools  have  been 
fostered.  The  proceeds  of  all  lands  belonging  to  the  state,  together 
with  the  common  school  fund,  remain  a  perpetual  fund,  the  interest 
of  which  is  appropriated  to  the  support  of  common  schools. 

Higher  Education. 

Parents  and  guardians  should  sustain  a  more  thorough  and  elevat- 
ed system  of  instruction.  They  ought  not  to  remain  contented 
with  the  means  the  state  fund  affords  of  instruction  without  expense. 
Individuals  should  co-operate  with  state  authorities  to  patronize  and 
endow  academies  and  colleges,  and  render  the  higher  branches  of 
education  accessible  in  every  state.  It  is  these  higher  institutions 
of  learning,  that  must  educate  those  accomplished  men,  who  are 
fit  to  lead  the  public  councils,  and  be  intrusted  with  the  guardian- 
ship of  our  laws  and  liberties,  and  who  can  elevate  the  character  of 
the  nation. 
Bight  to  Disinherit  Children. 

A  father,  according  to  his  condition  and  circumstances,  should 
make  competent  provision  for  the  future  welfare  and  settlement 
of  the  child,  but  this  duty  is  not  subject  to  municipal  regulations, 
and  is  usually  left  to  the  dictates  of  reason  and  natural  affection. 
Every  man  may  dispose  of  his  property  as  he  pleases,  and  may  "poiat 
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out  a  path  for  his  children.  A  father  may,  in  anticipation  of  death^ 
devise  all  his  estate  to  strangers,  and  leave  his  children  upon  the 
parish;  and  the  public  can  have  no  remedy,  by  way  of  indemnity 
against  the  executor. 

Second.     37^  RiglUa  cf  ParenU. 

The  rights  of  parents  result  from  their  duties.  The  duty  of 
maintaining  and  educating  their  children,  gives  the  parents  the 
right  of  authority  over  them,  including  the  exercise  of  requisite 
discipline. 

Ancient  Parental  Power. 

The  ancients  generally  allowed  vast  power  to  the  parent  over 
the  person  and  liberty  of  the  child.  The  Persians,  Egyptians, 
Greeks,  Gauls  and  Romans  tolerated  infanticide,  and  granted  to 
parents  absolute  dominion  over  their  offspring. 

Power  of  Boman  Fathers. 

Among  the  Romans,  the  father  had  power  over  the  life  and  liberty 
of  his  child.  It  was  not  an  absolute  license,  to  be  exercised  in  an 
arbitrary  manner.  It  was  a  regular  domestic  jurisdiction,  though 
often  exercised  without  the  forms  of  justice.  The  power  of  the 
father  over  the  life  of  his  child  was  weakened  greatly  by  the  time 
of  Augustus,  as  the  result  of  refined  manners  and  cultivated  morals. 
It  was  obsolete  when  the  Pandects  were  compiled.  Constantine 
made  the  crime  of  killing  one's  adult  child  capital.  Infanticide 
was  punished  with  death  by  Valentinian,  and  the  paternal  power 
reduced  to  the  standard  of  reason,  which  admits  only  the  right  of  in- 
flicting moderate  correction,  under  the  exercise  of  a  sound  discretion. 
In  everything  that  related  to  the  domestic  connections,  the  English 
common  law  had  a  superiority  over  the  Soman. 

Bigor  of  Boman  Law. 

In  Rome,  the  paternal  power  continued  during  the  son's  life,  no 
matter  what  honors  the  son  received.  The  son  could  not  sue  or 
marry  without  his  father's  consent,  and  whatever  he  acquired,  he 
acquired  for  the  father's  advantage.  In  respect  to  the  father,  the 
son  was  looked  upon  as  property.  Justinian  pronounced  the  law 
inhuman. 

Custody  of  Child. 

The  father  is  usually  entitled  to  the  custody  of  the  infant  chil- 
dren, inasmuch  as  he  is  their  natural  protector,  for  maintenance 
and  education.  But  the  courts  of  justice  may,  in  their  discretion, 
and  when  the  morals,  safety  or  interests  of  the  children  require  it, 
withdraw  the  infants  from  the  custody  of  the  father  or  mother,  and 
place  the  care  and  custody  of  them  elsewhere. 
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Action  fbr  SeduelioiL. 

The  parent;  or  one  in  loeo  parent^  may,  under  certain  circmn- 
fltaneea,  ma!ntaiti»  an  action  for  tke  seduction  of  a  danghter;  tliongh 
if  she  be  actually  in  the  service  of  another,  h&  cannot  maintain  the 
action,  unless  the  wrong  be  done  under  color  of  a  contract. 

Tutor  of  Child. 

The  power  allowed  by  law  to  the  parent  over  the  person  of  the 
child  may  be  delegated  to  a  tutor  or  instructor,  the  better  to  ac- 
c<»npliBh  the  purpose  of  education. 

Guardicui  in  Socage. 

The  father,  and  in  certain  cases,  the  mother,  had  at  conmion 
law,  as  guardian  in  socage,  a  right  to  the  charge  d  the  estate  of 
the  heir  during  his  minority,  and  to  take  the  rents  and  proflts. 

Testamentary  Guardian. 

The  father  may  by  deed  or  will,  generally  in  this  country,  dispose 
after  his  death  of  the  custody  and  tuition  of  his  children  under 
age.  The  guardian,  thus  appointed,  may  take  the  management  of 
the  estate  of  the  infants,  and  may  maintain  actions  against  any  per- 
son, who  shall  wrongfully  take  or  detain  them  from  his  custody. 

Age  of  Majority. 

The  power  of  the  father  ceases  on  the  arrival  of  the  child  at  the 
age  of  majority,  which  differs  in  different  countries,  but  with  us 
is  fixed  at  the  age  of  twenty  one;  and  this  is  the  period  of  majority 
now  stated  in  the  French  civil  code.  The  former  law  of  Prance, 
in  imitation  of  the  civil  law,  continued  the  minority  to  the  end  of 
twenty  five  years. 

Power  of  the  Mother. 

In  case  of  the  father's  death  during  the  minority  of  the  child,  his 
authority  and  duty,  by  the  principles  of  natural  law,  would  devolve 
upon  the  mother,  and  some  nations,  like  the  French  have  so  ordained. 
The  father,  under  the  French  law,  is  allowed  by  will  to  appoint  an 
adviser  to  the  mother,  without  whose  advice  she  can  do  no  act  re- 
lating to  the  guardianship.  Our  law  allows  a  father  only  to  create 
a  testamentary  guardianship  of  the  child.  But  if  no  such  testamen- 
tary disi)Osition  exist,  the  mother,  after  the  father's  death,  is  enti- 
tled to  the  guardianship  of  the  person,  and  in  some  cases,  of  the  es- 
tate of  the  infant,  until  it  arrives  at  the  age  of  fourteen,  when  tt  is 
of  sufftcient  age  to  choose  a  guardian  for  itself. 

Third.     The  DuUea  of  Children. 

These  are  obedience  and  assistance  to  their  parents,  during  their 
own  minority,  and  gratitude  and  reverence  during  the  rest  of  their 
lives.    This  is  one  object  of  municipal  law. 
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Ancient  Punishment  of  TTngratefol  Children^ 

Disobedience  to  parents  was  punished  nnder  the  Jewhdi  law  with 
death;  and  with  the  Hindoos  was  attended  with  the  loss  of  the 
child's  inheritance.  The  Greeks  deemed  the  neglect  of  filial  grat- 
itude to  be  extranelj  impious,  calling  for  divine  vengeance.  Solon 
ordered  children  who  refused  to  make  dne  provision  fbr  their  par- 
ents, or  who  treated  them  with  violence  to  be  pnnished  with  in- 
famy. If  a  child  undertof^  a  hazardous  enterprise,  he  QBoaBy  en- 
gaged a  friend  to  maintain  and  protect  his  parents.      , 

Parents  and  Children  in  the  United  States. 

Onr  laws  enforce  this  dnty  of  the  child;  not  only  by  permitting  the 
father,  at  hte  discretion,  totally  to  disinherit,  by  will,  his  ungrateful 
children,  bat  by  compelling  the  children,  being  of  sufficient  ability, 
of  old,  poor,  lame  or  impotent  persons,  not  able  to  maintain  them- 
selves, to  relieve  and  maintain  them.  The  common  law  makes  no 
provision  to  enforce  this  plain  obligation. 

Moral  Obligation. 

It  has  been  held,  that  a  moral  obligation,  without  some  pre-exist* 
ing  legal  obligation,  applicable  to  the  subject  matter,  is  not  a  suffi- 
cient consideration  for  a  promise;  and  consequently  the  promise 
of  a  son  to  pay  for  past  expenditures  in  vAlet  of  an  indigent  parent, 
or  of  a  father  to  pay  for  the  relief  of  a  poor  and  sick  adult  son, 
and  not  a  member  of  his  family,  is  not  binding  in  law. 

Fbwrth.     lUegiHmate  Children. 

These  are  termed  bastards,  being  persons  who  are  begotten  and 
bom  out  of  lawful  wedlock. 

Bcustards,  under  the  OivU  and  Canon  Laws. 

These  unhappy  fruits  of  illicit  connection  were,  by  the  civil  and 
canon  laws,  made  capable  of  being  legitimated  by  the  subsequent 
marriage  of  their  parents,  and  this  doctrine  prevails  today,  with 
different  modifications  in  France,  Germany,  Holland  and  Scotland. 

Under  the  English  Law. 

But  this  principle  has  never  been  introduced  into  the  English 
law.  Blackstone  eulogizes  such  omission  in  the  common  law. 
When  the  English  bishops,  in  the  reign  of  Henry  HL  petitioned  the 
lords  to  consent,  that  the  subsequent  marriage  of  the  parents  should 
legitimate  their  children  previously  bom,  so  far  as  regarded  the 
right  of  inheritance,  the  earls  and  barons,  with  one  voice,  refused. 
The  children  of  John  ol  Gaunt,  Duke  of  Lancaster,  bom  before  mar- 
ri^age  were  legitimated  by  act  of  parliament,  in  the  reign  of  Bichard 
n.,  founded  upon  some  obscure  common  law  custom. 
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Under  tlie  Civil  Law. 

The  Roman  law^  on  this  subject,  contained  a  very  humane  pro- 
vision in  favor  of  the  innocent  The  opposition  of  the  English 
barons  to  the  introduction  of  the  rule  of  the  civil  law,  arose,  not  so 
much  from  any  aversion  to  the  principle  itself,  as  to  the  sanction 
thereby  given  to  the  superiority  of  the  civil  over  the  common  law. 
In  the  new  civil  code  of  France,  the  rule  of  the  civil  law  is  adopted, 
provided  the  illegitimate  children  were  not  offspring  of  incestuous 
or  adulterous  intercourse,  and  were  duly  acknowledged  by  their 
parents  before  marriage,  or  in  the  act  of  celebration* 

Harsh  BestQt  of  Betrospective  Leg^itiination. 

Voet  gives  an  instance  of  this  in  the  Dutch  law.  A.  had  a  natural 
son;  after  the  birth  of  whom,  he  married  another  woman,  and  had 
a  son,  who  at  his  birth  was  his  natural  heir.  The  wife  died,  where- 
upon A.  married  the  mother  of  his  bastard  son,  and  had  children  by 
her.  The  bastard  thus  legitimated  by  his  mother's  subsequent 
marriage,  excludes,  by  his  right  of  primogeniture,  not  only  his 
brothers  of  the  full  blood,  by  the  second  marriage,  but  the  son  of 
the  first  marriage. 

Ulegitiinacy  Presuiued. 

Not  only  children  born  before  marriage,  but  children  bom  so 
long  after  the  death  of  the  husband,  as  to  destroy  all  presumption  of 
their  being  his;  and  also  all  children  born  during  the  long  and  con- 
tinued absence  of  the  husband,  so  that  no  access  to  the  mother  can 
be  presumed,  are  reputed  bastards.  The  rule  at  common  law  de- 
clared the  issue  of  every  married  woman  to  be  legitimate,  except 
in  the  cases  of  the  impotency  of  the  husband,  and  his  absence  from 
the  realm.  But  this  doctrine  has  been  exploded;  and  the  legitimacy 
or  illegitimacy  of  the  child  of  a  married  woman  is  regarded  as  a 
matter  of  fact  resting  on  decided  proof  as  to  the  non-access  of  the 
husband,  which  the  jury  must  determine.  The  rule  is,  that  where 
it  clearly  appears  the  husband  could  not  have  been  the  father  of 
the  child,  it  is  a  bastard,  though  born,  or  begotten  and  born,  during 
marriage. 

Bastard,  Incapable  of  Inheriting. 

A  bastard,  being  in  the  eye  of  the  law,  nullius  Alius,  the  son  of 
no  one,  has  no  inheritable  blood,  and  is  incapable  of  inheriting  as 
heir,  either  to  his  putative  father  or  his  mother,  or  to  any  one  else; 
nor  can  he  have  heirs,  but  of  his  own  body.  The  excluding  him 
by  the  common  law  from  inheriting  from  his  mother  as  heir,  is 
supposed  to  be  founded  partly  in  policy,  to  discourage  illicit  sexual 
commerce.  The  laws  of  all  civil  states  exclude  bastards  from  in- 
heritance, unless  there  was  a  subsequent  legitimation. 
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Mothers  of  Bastards. 

In  many  of  the  states,  bastards  can  inherit  from,  and  transmit  to 
their  mothers,  real  and  personal  estate,  under  some  modifications. 
Thus  in  New  York,  the  estate  of  an  illegitimate  intestate  descends 
to  the  mother,  and  the  relatiyes  on  the  part  of  the  mother.  In  'Sorih 
Carolina,  bastards  are  legitimated  on  the  intermarriage  of  the 
putative  father  with  the  mother,  or  if  she  be  dead,  or  reside  out  of 
the  state,  or  be  married  to  another,  on  the  father's  petition,  so  far 
as  to  enable  the  child  to  inherit  the  real  and  personal  estate  of  the 
father.  In  Louisiana,  bastards  have  no  right  of  inheritance  to  the 
estates  of  their  natural  father  or  mother,  if  there  be  lawful  children 
or  descendants.  If  none,  illegitimate  children  succeed  to  the  estate 
of  the  mother,  and  to  the  estate  of  the  father,  who  has  acknowl- 
edged them,  if  he  dies  without  lineal  or  collateral  relations,  or  with- 
out a  surviving  wife.  The  ordinance  of  Justinian,  to  a  certain  ex- 
tent, allowed  a  bastard  to  inherit  from  his  mother. 

Bights  of  Bastards. 

The  rule,  that  a  bastard  is  nullius  filius,  applies  only  to  cases  of 
inheritances.  It  is  unlawful  for  him  to  marry  within  the  Levitical 
degrees.  He  is  within  the  marriage  act,  which  requires  the  con- 
sent of  the  father,  guardian  or  mother,  to  the  validity  of  the  mar- 
riage of  a  minor.  He  follows  the  settlement  of  his  mother.  With 
the  exception  of  the  rights  of  inheritance  and  succession,  bastards, 
by  the  English  law,  as  well  as  by  the  law  of  France,  Spain  and  Italy, 
are  put  upon  an  equal  footing  with  their  fellow  subjects;  and  in 
this  country,  we  have  made  advances  towards  giving  them  the 
capacity  to  inherit,  by  admitting  them  to  possess  inheritable  blood. 
Some  ancient  nations,  while  denying  to  bastards  an  equal  share  of 
their  father's  estate,  admitted  them  to  a  certain  portion,  and  would 
not  suffer  them  to  be  cast  destitute  upon  the  world. 

Support  of  the  Bastard. 

The  mother,  or  reputed  father,  is  generally  in  this  country  charge- 
able by  law  with  the  maintenance  of  the  bastard  child;  and  the 
goods  and  real  estate  of  the  parents  are  seizable  for  the  support 
of  such  children,  if  the  parents  have  absconded.  The  reputed  father 
is  liable  to  arrest  and  imprisonment,  until  he  gives  security  to  in- 
demnify the  town  authorities  chargeable  with  the  maintenance  of 
the  child.  These  provisions  are  intended  for  the  public  indemnity, 
and  have  been  adopted  in  the  several  states. 

Bights  and  Liabilities  of  Putative  Father. 

The  father  of  a  bastard  is  liable  upon  his  implied  contract  for 
its  necessary  maintenance,  without  any  compulsory  order  being 
made  upon  him,  provided  he  has  adopted  the  child  as  his  own,  and 
acquiesced  in  any  particular  disposition  of  it    The  adoption  must 
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be  voluntary,  and  with  the  consent  of  the  mother;  for  the  putative 
father  has  no  legal  right  to  the  custody  of  a  bastard  child,  in  oppo- 
sition to  the  claim  of  the  mother.  Except  through  the  intervention 
of  the  town  oflScers,  or  under  the  implied  contract  founded  on  the 
adoption  of  the  child,  the  mother  has  no  power  to  oompdl  the  puta- 
tive father  to  support  the  child.  She  may  claim  its  custody  and 
control  of  the  child,  aad  is  bound  to  maintain  it  as  its  natural 
guardian ;  though  pertiaps  the  putative  father  might  assert  a  right 
to  the  custody  of  the  child  as  against  a  stranger. 

Equitable  Proteetion  of  Bastards. 

There  are  cases,  in  which  courts  of  equity  hav«  regarded  bastards, 
as  having  strong  claims  to  equitable  protection,  and  have  decreed 
a  spedflc  performance  of  voluntaiy  settit^nents  made  by  the  father 
in  flavor  of  the  mother  of  his  natural  child.  On  the  other  hand, 
there  are  cases  in  which  the  courts  of  equity  have  withhdd  from 
the  illegitimate  child  every  favorable  intendment,  to  which  the  lawful 
heir  would  have  been  entitled.  In  one  case,  a  devise  by  the  father  to 
an  unborn  ifiegttimate  child  was  held  vslid,  the  mother  being  suf- 
ficiently descrilied.^ 

*  Ftatt  ▼.  Flamer,  6  Har.  ft  J.  10. 
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LECTUBE  XXX. 
OUAHDIAN  AND  WABD. 

Kelation  of  Guardian  and  Ward. 

This  relation  is  nearly  allied  to  that  of  parent  and  child.  It  ap- 
plies to  children  daring  their  minority,  and  may  exist,  even  while 
the  parents  are  living,  if  the  infant  becomes  vested  with  property. 
XTsnally,  however,  it  takes  place  on  the  death  of  the  father,  and  the 
guardian  is  intended  to  supply  his  place. 

DiTision  of  Goardians. 

Guardians  exist  by  the  common  law,  and  also  by  statute.  Guard- 
ians by  the  common  law  are  of  three  kinds:  guardians  by  nature, 
guardians  bj  nurture,  and  guardians  in  socage. 

1.  Goardiaiui  by  Vatore. 

A  guardian  by  nature  is  the  father;  and  on  his  death,  the  mother. 
This  gaardiaaship  extends  to  the  age  of  twenty  one  years  of  the 
child,  and  includes  only  the  custody  of  his  person.  It  yielded  to 
gusurdianship  in  mcage.  A  guardian  by  nature  is  not  entitled  to 
possession  of  the  personal  property  of  the  infant,  nor  can  he  ^ve  a 
competent  discharge  to  an  executor  on  the  payment  ot  a  legacy  be- 
leoginig  to  the  child.  Wliere  property  is  vested  in  an  infant,  the 
court  usually  appoints  a  guardian  to  take  charge  of  it,  upon  appli- 
cation made  for  sujch  purpose.  The  father  has  the  first  title  to 
guardianship  by  nature,  and  the  mother  the  second.  As  all  chil- 
dren, male  and  female,  equally  iidierit  with  us,  the  guardianship  by 
nature  would  seem  to  extend  to  all  the  children,  and  this  is  a  nat- 
ural and  inherent  right  in  the  father,  during  his  children's  minority. 

BeatniaJt  of  Fatlier  by  tbe  Court. 

The  court  of  ^hanoery,  lor  just  cause,  may  interpose  and  control 
the  father  in  the  education  and  management  of  his  child.  It  may 
enjoin  him  from  ranoving  his  child  out  of  the  jurisdiction  of  the 
court,  and  where  it  is  dearly  shown,  that  the  bad  character  and  im- 
moral conduct  of  the  father  render  him  unfit  to  act  as  guardian, 
the  court  may  roaove  the  children  from  his  custody. 

2.  Onardians  by  Nurture. 

This  guardianship  occurs  only  when  the  infant  Is  without  any 
ether  guardian,  and  it  belongs  exclusively  to  the  parents,  first  to  the 
father,  and  then  to  the  mother.  It  extends  only  to  the  person,  and 
detenainesi,  when  the  infant  arrives  at  the  age  of  fourteen,  in  the 
case  both  of  males  and  females.  It  is  concurrent  with  and  merges 
into  gnardjanship  by  nature,  and  apparently  has  become  obsolete. 
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3.  Guardians  in  Socage. 

A  guardian  in  socage  has  tbe  custody  of  the  infantas  lands,  as  well 
as  of  his  person.  It  applies  only  to  lands  which  the  infant  acquires 
by  descent  The  common  law  gave  this  goardianship  to  the  next 
of  blood  to  the  child,  to  whom  the  inheritance  could  not  possibly 
descend.  Hence,  if  the  land  descended  to  the  heir  on  the  part  of 
the  father,  the  mother,  or  other  next  relation  on  the  part  of  the 
mother,  had  the  wardship;  and  so,  if  the  land  descended  to  the 
heir  on  the  part  of  the  mother,  the  father,  or  his  next  of  blood,  had 
the  wardship.  When  the  child  arrives  at  the  age  of  fourteen  years, 
he  may  oust  the  guardian  in  socage,  as  he  is  then  entitled  to  elect 
his  own  guardian*  If  he  do  not  act,  the  guardian  in  socage  con- 
tinues. 

Who  may  Act  as  Guardian. 

The  common  law,  like  the  law  of  Solon,  rejected  all  persons  as 

guardian,  to  whom  the  inheritance  might  possibly  arrive;  whereas 

the  civil  law  committed  the  guardianship  to  the  person  who  was 

entitled  to  the  emolument  of  the  succession.    As  we  have  admitted 

the  half-blood  to  inherit  equally  with  the  whole  blood,  this  jealous 

rule  would  prevent  relations  by  blood  from  being  guardians  in 
socage. 

La^vTS  of  Scotland  and  France. 

The  law  of  Scotland  and  the  ancient  law  of  France  took  a  middle 
course.  They  conmiitted  the  pupil's  estate  to  the  person  entitled 
to  the  legal  succession,  because  he  is  most  interested  in  preserving 
it  from  waste;  but  excluded  him  from  the  custody  of  the  pupil's 
person,  because  his  interest  is  placed  in  opposition  to  the  life  of  the 
pupiL 

Heir  at  Law,  as  Guardian. 

The  old  rule  against  committing  the  custody  of  the  person  and 
estate  of  a  lunatic  to  the  heir  at  law,  has  been  over-ruled  as  unrea- 
sonable. Kinder  treatment  and  more  patient  fortitude  may  be  ex> 
pected  from  a  daughter  as  committee  of  the  person  and  estate  of  an 
aged  and  afOicted  mother,  than  from  the  collateral  kindred.  It  is 
equally  a  mistake  in  politics  and  in  law  to  consider  mankind  de- 
graded to  the  lowest  depths  of  vice,  as  to  suppose  them  acting  under 
the  uniform  government  of  virtue. 

Incidents  to  this  Guardianship. 

This  guardianship  is  a  personal  trust,  and  is  not  transmissible 
by  succession;  nor  is  it  devisable  or  assignable.  It  extends  not  only 
to  the  person,  and  all  the  socage  estate,  but  to  hereditaments,  not 
lying  in  tenure,  and  to  the  personal  estate.  It  is  admitted,  that  the 
title  to  guardianship  in  socage  cannot  arise,  unless  the  infant  be 
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seised  of  lands  held  in  socage.  This  gnardianship  may  be  oomid* 
ered  as  gone  into  disuse  or  hardly  in  existence  in  this  conntiy;  for 
the  gaardian  must  be  some  relation  by  blood,  who  cannot  possibly 
inherit,  and  such  a  case  can  rarely  exist 

Quardianship  in  New  York. 

In  this  state,  where  an  estate  in  lands  becomes  vested  in  an  in- 
fant, the  guardianship  of  such  infant,  with  the  rights,  powers  and 
duties  of  a  guardian  in  socage,  belong  to  the  father  of  the  infant; 
and  if  there  be  no  father,  to  the  mother;  and  if  there  be  neither, 
then  to  the  nearest  and  eldest  relative  of  full  age,  not  being  under 
legal  incapacity.  Between  relatives  of  the  same  degree  of  con- 
sanguinity, males  are  preferred.  But  the  authority  of  every  such 
guardian  is  superseded  in  all  cases,  where  a  guardian  is  appointed 
by  the  deed  or  last  will  of  the  father  of  the  infant,  or  in  default 
thereof,  by  the  surrogate  of  the  county  where  the  minor  resides. 
Surrogates  in  New  York  have  the  same  power  to  appoint  guard- 
ians as  is  possessed  by  the  chancellor. 

4.  Testamentary  Guardians, 

These  are  appointed  in  a  deed  or  last  win  of  the  father.  They 
supersede  the  claims  of  any  other  guardian,  and  extend  to  the  per- 
son and  real  and  personal  estate  of  the  child,  and  continue  until  the 
child  arrives  at  full  age.  This  power  in  the  father  has  been  gen- 
erally adopted  in  this  country.  It  is  a  personal  trust  and  is  not 
assignable.  A  will,  merely  appointing  a  testamentary  guardian, 
need  not  be  proved.  Though  the  statute  of  Charles  IL  speaks  of  ap- 
pointment by  deed,  as  well  as  by  will,  yet  such  a  disposition  by  deed 
may  be  revoked  by  will;  and  evidently  the  deed  referred  to  in  the 
act  is  a  document  intended  to  operate  only  in  the  event  of  the  fa- 
ther's death. 

Marriage  of  Female  Ward. 

The  caaee  are  somewhat  at  variance  as  to  the  efFect  of  the 
marriage  of  a  female  ward  in  determining  a  guardianship.  The 
latter  cases  decide  that  such  marriage  does  not  absolutely  de^ 
termine  the  guardianship,  and  that  it  would  require  a  special  order 
in  chancery  to  do  it  It  would  be  reasonable,  that  the  marriage  of 
a  female  ward  should  determine  the  guardianship,  both  as  to  her 
person  and  her  estate,  if  she  married  an  adult  It  oug^t  to  be  so^ 
as  to  her  person,  but  not  as  to  her  estate,  if  she  married  a  minor* 
Upon  the  marriage  of  a  male  ward,  the  guardianship  continues  as  to 
his  estate,  though  it  has  been  thought  otherwise  as  to  his  person. 

6.  Guardians  Appointed  by  the  Oourta. 

The  above  several  kinds  of  guardians  have  been  essentially  super- 
seded in  practice  by  chancery  guardians,  or  guardians  appointed  hj 

BROWNB  KENT — 18 
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the  court  of  chanceij,  or  by  mrrogates  in  the  respectiTe  ooantles  of 
New  York,  and  by  courts  of  similar  character,  having  jurisdiction 
of  testamentary  matters  in  other  states.  Testamentary  guardians 
are  not  very  common,  and  all  other  guardians  are  now  appointed  by 
one  of  these  jurisdictions.  The  power  of  the  chancellor  to  appoint 
guardians  for  infants  is  unquestioned.  Such  guardians  continue 
until  the  majority  of  the  infant  If  there  be  no  testamentary 
guardian,  the  surrogate  or  judge  of  probate  is  authorized  to  allow 
of  guardians,  who  shall  be  chosen  by  infants  of  the  age  of  fourteen 
years,  and  to  appoint  guardians  for  such  as  shall  be  within  that 
age,  upon  the  guardian  giving  adequate  security  for  the  faithful 
discharge  of  his  trust 

Bemoval  and  Citation. 

Upon  due  cause  shown,  and  due  inquiry  made,  the  surrogate, 
who  appointed  a  guardian,  may  remove  him  from  his  trust,  and  ap- 
point another  in  his  stead.  <  Guardians  are  liable  to  be  cited  and 
compelled  to  account  before  the  surrogate,  but  his  powers  in  this 
respect  are  not  conclusive.  The  general  jurisdiction  over  every 
guardian,  however  appointed,  still  resides  in  chancery;  and  a 
guardian  appointed  by  the  surrogate,  or  by  will,  is  as  much  under 
the  control  of  the  court  of  chancery,  and  of  the  power  of  removal  by 
it,  as  if  he  had  been  appointed  by  the  court 

Security. 

The  court  may,  in  its  discretion,  appoint  one  person  guardian  of 
the  person,  and  another  guardian  of  the  estate,  as  in  the  case  of 
idiots  and  lunatics,  there  may  be  one  committee  of  the  person,  and 
another  of  the  estate.  The  guardian  or  committee  of  the  estate 
is  required  to  give  adequate  security,  but  the  guardian  or  com* 
mittee  of  the  person  gives  none. 

Power  over  Ward's  Beal  Estate. 

The  guardian  of  the  estate  has  no  further  control  over  the  real 
estate,  than  the  leasing  of  it,  and  the  reception  of  the  rents  and 
profltjs.  It  is  his  duty  .to  lease  the  property.  He  may  avow  for 
damage  feasant,  and  may  bring  trespass  or  ejectment  in  his  own 
name.  While  he  may  lease  the  property  during  the  minority  of  the 
ward,  he  cannot  sell,  without  the  authority  of  the  court.  He  may 
sell  the  personal  estate  for  the  purposes  of  the  trust,  without  a  pre- 
vious order  of  court 

Bale  of  Ward's  Beal  Estate. 

Whenever  it  becomes  necessary  to  have  the  real  estate  of  an  in- 
fant sold,  there  must  be  a  guardian  specially  appointed  for  that  pur- 
pose; and  the  sale  is  made  under  the  direction  of  the  court;  and  the 
application  and  disposition  of  the  proceeds  are  to  be  under  its  or- 
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der^  for  in  respect  to  snch  proceedB,  the  infant  is  deemed  a  ward 
of  the  conrt  In  New  York,  no  estate  of  an  infant  can  be  sold 
against  the  provisions  of  any  last  will,  or  of  any  conveyance  by  which 
the  estate  was  vested  in  the  infant.  An  exception  is  made  as  to  an 
order  of  sale  in  the  case  of  a  female  infant,  who  has  married,  the 
order  to  sell  being  for  the  better  maintenance  and  education  of  the 
minor,  and  not  that  the  proceeds  should  be  placed  at  the  husband's 
disposition. 

Guardians  ad  Litem. 

In  addition  to  these  general  guardians,  every  court  has  the  inci- 
dental power  to  appoint  a  guardian  ad  litem;  and  in  many  cases, 
the  general  guardian  will  only  be  received  on  a  special  order. 

Duties  and  liiabilities  of  Guardians. 

The  guardian's  trust  is  one  of  obligation  and  duty,  and  not  of 
speculation  and  profit.  He  cannot  reap  any  benefit  from  the  use  of 
his  ward's  money.  He  cannot  act  for  his  own  benefit  in  any  con- 
tract, or  purchase,  or  sale,  as  to  the  subject  of  the  trust.  If  he  set- 
tles a  debt  upon  beneficial  terms,  the  infant  derives  the  advantage. 
He  is  liable  to  an  action  of  account  at  conmion  law  by  the  infant, 
after  he  comes  of  age;  and  the  infant,  while  under  ag^  mayi  by 
his  next  friend,  call  the  guardian  to  account 

Negligence  of  Guardians. 

Every  guardian  is  bound  to  keep  safely  the  real  and  personal 
estate  of  his  ward,  and  to  account  for  the  personal  estate,  and  the 
profits  of  the  real  estate.  If  he  suffers  any  waste,  sale  or  destruction 
of  the  inheritance,  he  is  liable  to  be  removed,  and  to  answer  in 
treble  damages.  If  he  has  been  guilty  of  negligence  in  the  keeping 
or  disposition  of  the  infant's  money,  whereby  the  estate  has  incurred 
loss,  the  guardian  must  sustain  that  loss. 

Cliange  of  Investments. 

The  guardian  must  not  convert  the  personal  estate  of  the  infant 
into  real,  or  buy  land  with  the  infant's  money,  without  the  direction 
of  the  court  The  court  may  do  this,  and  vice  versa,  whenever  it 
appears  to  be  clearly  for  the  infant's  benefit 

Election  of  Infknt  to  Take  Land  or  Money. 

In  a  clear  and  strong  case  a  guardian  may  make  such  change  of 
investment,  without  a  previous  order  of  court;  but  the  infant,  when 
he  arrives  at  full  age,  will  be  entitled,  at  his  election,  to  take  the 
land,  or  the  money,  with  interest  If  he  dects  the  latter,  chancery 
will  act  justly  by  considering  the  ward  as  trustee  for  the  guardian 
of  the  lands  standing  in  his  name,  and  will  direct  the  ward  to  con- 
vey. 
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TJmt  of  Ward's  Money  in  Trade. 

If  the  jn^rdiaii  puts  the  ward's  money  in  trade,  tlie  ward  will  be 
eqnaUy  entitled  to  elect  to  take  the  profits  of  the  trade,  or  the  prin- 
cipal with  compound  interest,  to  meet  those  proflts,  when  the  gnard- 
ian  will  not  disclose  thenu 

Uninvested  Moneys. 

So  if  he  neglects  to  jdace  his  ward's  money  at  Interest,  bnt  negli- 
gently, and  for  an  unreasonable  time,  suffers  it  to  lie  idle,  or  min- 
gles it  with  his  own,  the  court  will  charge  him  with  simple  interest; 
and  in  eases  of  gToets  delinquency,  with  compound  interest  These 
principles  app^  to  trustees  of  every  kind. 

French  Appointment  of  Ooardian. 

Under  the  French  law,  when  children  are  orphans,  and  have  no 
guardian  appointed  by  their  parents,  nor  by  the  ji^dge  within  the 
luoitations  prescribed,  a  family  meeting  may  be  oonyened  to  nom- 
inate a  guardian.  This  council  is  composed  of  six  relations,  half 
from  the  paternal,  and  half  from  the  maternal  line.  The  OiyU  Code 
of  liouifidaoa  embodies  this  provision. 
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LECTTURB  XXXL 
IKFANT& 

L  When  of  Age. 

The  inability  of  infants  to  take  care  of  themaelyeB  continnes,  in 
contemplation  of  law,  until  the  infant  has  attained  the  age  of  twenty 
one  years.  The  age  of  twenty  one  is  the  period  of  majority  for  both 
sexes,  according  to  the  English  common  law,  and  that  age  is  com- 
pleted on  the  beginning  of  the  day  preceding  the  anniversary  of  the 
person's  birth.  In  some  states,  females  have  enlarged  capacity  to 
act  at  the  age  of  eighteen.  Entire  majority  under  the  civil  law,  as 
to  both  sexes,  was  not  until  the  age  of  twenty  Ave.  Spain  and 
Holland  follow,  as  to  males,  the  rule  of  the  civil  law.  By  the  French 
civil  code,  twenty  five  years  is  the  majority  for  contracting  mar- 
riage without  paternal  consent  by  the  male,  and  twenty  one  by  the 
female. 

Besponsibility  of  InfEmts. 

Infants  can  do  no  act  to  the  injury  of  their  property,  which  they 
may  not  avoid  or  rescind,  when  they  arrive  at  full  age.  The  respon- 
sibility of  infants  for  crimes  by  them  committed,  depends  less  on 
their  age,  than  on  the  extent  of  their  discretion,  and  capacity  to 
discern  right  and  wrong. 

8.  Acta  Void  or  Voidable. 

Most  of  the  acts  of  infants  are  voidable  only,  and  not  absolutely 
void.  It  suffices,  if  the  infant  be  allowed,  when  he  attains  maturity, 
the  privilege  to  affirm  or  avoid,  in  his  discretion,  his  acts  done  and 
contracts  made  in  infancy.  It  is  difficult  to  ascertain  from  the 
books  the  precise  line  of  distinction  between  void  and  voidable  acts; 
and  between  the  cases,  which  require  some  act  to  affirm  a  contract, 
in  order  to  make  it  good,  and  some  act  to  disaffirm  it,  in  order  to  get 
rid  of  its  operation. 

What  CSonstitutes  a  Voidable  Aot. 

One  writer  lays  down  as  the  rule,  that  acts  which  are  capable  of 
being  legally  ratified  are  voidable  only;  and  acts  which  are  incapable 
of  being  legally  ratified  are  absolutely  void.  Yet  this  is  not  a  clear 
and  definite  test.  All  the  books  are  said  to  agree,  that  whenever 
the  act  done  may  be  for  the  benefit  of  the  infant,  it  shall  not  be 
CQDsidered  void,  but  he  shall  have  his  election,  when  he  comes  of 
age^  to  affirm  or  avoid  it  We  find  difficulty,  however,  in  applying 
this  principle.  It  has  been  held,  that  an  infant's  conveyance  by  lease 
and  release  mm  voidable  only;  and  that  his  bond  was  rendered  void- 
able only  at  his  election.  Yet  it  has  been  held  that  a  negotiable  note, 
given  by  an  infant,  even  for  necessaries,  is  void;  also,  that  he  is  not 
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liable  fop  money  borrowed,  though  applied  to  necessaries.  That 
his  contract  as  security  for  another  is  absolutely  void;  and  that 
his  bond,  with  a  penalty,  given  for  necessaries,  is  void. 

Tendency  of  Modem  Decisions. 

The  tendency  of  modem  decisions,  however,  is  in  favor  of  the 
policy  of  a  very  liberal  extension  of  the  rule,  that  the  acts  and 
contracts  of  infants  should  be  deemed  voidable  only,  and  subject 
to  their  election,  when  they  become  of  age,  either  to  affirm  or  dis- 
avow them.  If  their  contracts  were  absolutely  void,  the  contract 
could  have  no  effect,  and  the  party  contracting  with  the  infant 
would  be  equally  discharged.  An  English  judge  undertook  to  recon- 
cile the  doctrine  of  void  and  voidable  contracts,  on  the  ground 
that  when  the  court  could  pronounce  the  contract  to  be  to  the  in- 
fant's prejudice,  it  was  void ;  and  when  to  his  benefit,  as  for  neces- 
saries, it  was  good;  and  when  the  contract  was  of  an  uncertain 
nature  as  to  benefit  or  prejudice,  it  was  voidable  only  at  the  elec- 
tion of  the  infant  Judge  Stoiy  declared  these  distinctions  to  be 
founded  in  solid  reason. 

3.  Acts  of  Infant  Avoided  or  Confirmed. 

If  the  deed  or  contract  of  an  infant  be  voidable  only.  It  is  never- 
theless binding  on  the  adult  with  whom  he  dealt,  so  long  as  it  re- 
mains executory,  and  is  not  rescinded  by  the  infant.  It  is  a  general 
rule,  that  no  one  but  the  infant  himself  or  his  legal  representatives, 
can  avoid  his  voidable  deed  or  contract  The  infant's  privilege  of 
avoiding  acts  which  are  matters  of  record,  as  fines,  recoveries  and 
recognizances,  is  much  more  limited  in  point  of  time,  than  his  privi- 
lege of  avoiding  matters  in  pais.  The  former  must  be  avoided  by 
him  by  writ  of  error,  or  audita  querela  during  his  minority,  when 
his  nonage  can  be  tried  by  the  court  by  inspection;  but  deeds,  writ- 
ings and  parol  contracts  may  be  avoided  during  infancy,  or  after 
he  is  of  age,  by  his  dissent,  entry,  suit  or  plea,  as  the  case  may 
require. 

Oonfirmation  of  Voidable  Act. 

If  any  act  of  confirmation  be  requisite  after  the  infant  comes  of 
age  to  give  binding  force  to  a  voidable  act  of  his  infancy,  slight  acts 
and  circumstances  will  be  a  ground,  from  which  to  infer  the  assent; 
although  the  books  are  obscure  when  and  to  what  extent  a  positive 
act  of  confirmation  on  the  part  of  the  infant  is  requisite.  One 
prominent  English  judge  observed,  that  in  every  contract,  voidable 
only  by  an  infant  on  coming  of  age,  he  was  bound  to  give  notice 
of  disaffirmance  of  the  contract  in  a  reasonable  time.  That  with- 
out some  act  of  dissent,  all  the  voidable  contracts  of  the  infant  would 
become  binding.  But  there  are  other  cases  which  assume  that  a 
voidable  contract  becomes  binding  upon  an  infant  after  he  comes 
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of  age,  only  by  reason  of  acts  or  circumstances  amounting  to  an 
affirmance  of  the  contract  The  usnal  and  snitable  course  when  the 
infant  does  not  mean  to  stand  by  his  contract  is  to  disaffirm  it  by 
an  act  equally  solemn,  after  he  comes  of  age.  His  confirmation 
of  the  act  may  be  justly  inferred  against  him  after  he  has  been  of 
age  for  a  reasonable  time,  either  from  his  positive  acts  in  favor  of 
the  contract,  or  from  his  tacit  assent  under  circumstances  not  to 
excuse  his  silence.  In  the  case  of  voidable  contracts,  it  will  de- 
pend upon  the  nature  of  the  contract  and  the  situation  of  the  in- 
fant, whether  any  overt  act  of  assent  or  dissent  on  his  part  be 
requisite  to  determine  the  fact  of  his  future  responsibility. 

4.  Acts  Binding  on  the  Infant. 

Infants  are  capable,  for  their  own  benefit,  and  for  the  safety  of 
the  public,  of  doing  many  binding  acts. 

Contracts  for  Necessaries. 

Contracts  for  necessaries  are  binding  on  an  infant;  and  he  may 
be  sued  on  such  a  contract,  provided  the  articles  were  necessaries, 
adapted  to  his  condition.  The  question  of  necessaries  is  governed 
by  the  real  circumstances  of  the  infant,  and  not  by  his  ostensible 
situation.  Hence  the  tradesman  who  trusts  him  is  bound  to  make 
due  inquiry;  and  if  the  infant  has  been  properly  supplied  by  his 
friends,  the  tradesman  cannot  recover.  If  an  infant  lives  with  his 
father  or  guardian,  and  their  care  and  protection  are  duly  exercised, 
he  cannot  bind  himself  even  for  necessaries. 

What  are  Necessaries. 

Lord  Coke  considers  the  necessaries  of  the  infant  to  include  cloth- 
ing, victuals,  medical  aid  and  good  teaching  or  instruction,  whereby 
he  may  profit  himself  afterwards.  Necessaries  for  the  infant's  wife 
and  children  are  necessaries  for  him. 

Inquiry  into  the  Consideration. 

In  all  contracts  for  necessaries,  the  real  consideration  may  be 
inquired  into.  The  infant  is  not  bound  to  pay  for  the  articles 
furnished  more  than  they  were  reaUy  worth  to  him  as  articles  of 
necessity,  and,  hence,  may  not  be  bound  to  the  extent  of  his  con- 
tract; nor  can  he  be  precluded  by  the  form  of  the  contract,  from  in- 
quiring into  the  real  value  of  the  necessaries  furnished. 

Infancy  will  not  Protect  Fraudulent  Acts. 

Therefore,  if  an  infant  takes  an  estate,  and  agrees  to  pay  rent,  he 
cannot  protect  himself  from  the  rent  by  pretence  of  infancy,  after 
enjoying  the  estate,  when  of  age.  If  he  receives  rents,  he  cannot 
demand  them  again  when  of  age.  If  he  pays  money  on  his  con- 
tract, and  enjoys  the  benefit  of  it;  and  then  avoids  it  when  he  comes 
of  age,  he  cannot  recover  the  consideration  paid.    On  the  other 
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hand,  if  he  avoids  an  executed  contract  when  he  attidns  his  majo^ 
ity,  on  the  ground  of  infancy,  he  must  restore  the  consideration 
which  he  had  received.  The  privilege  of  infancy  is  to  be  used  as  a 
shield,  not  as  a  sword.  He  cannot  have  the  benefit  of  the  contract 
on  one  side,  without  returning  the  equivalent  on  the  other. 

Privileges  of  Infancy. 

There  are  many  hard  cases,  however,  in  which  the  infant  cannot 
be  held  bound  by  his  contracts,  though  made  in  fraud;  for  infants 
would  lose  all  protection,  if  they  were  to  be  bound  by  their  con- 
tracts made  by  improper  artifices,  in  the  heedlessness  of  youth, 
before  they  had  learned  the  value  of  character,  and  the  just  obliga- 
tion of  moral  duties.  When  an  infant  had  fraudulently  represented 
himself  to  be  of  age  when  he  gave  a  bond,  it  was  held  that  the  bond 
was  void  at  law. 

Ldability  of  Infants. 

But  where  an  infant  obtained  goods  upon  his  false  and  fraudulent 
assertion  that  he  was  of  age;  though  he  avoided  payment  of  the 
price  of  the  goods,  on  the  plea  of  infancy,  the  vendor  was  held  en- 
titled to  reclaim  the  goods,  as  having  never  parted  with  his  property 
in  them.  There  might  be  an  instance  of  such  gross  and  palpable 
fraud  committed  by  an  infant  arrived  at  the  age  of  discretion,  as 
would  render  a  release  of  his  right  to  land  binding  upon  him. 

Actions  against  Infants  for  Torts. 

Infants  are  liable  in  actions  arising  ex  delicto,  whether  founded 
on  positive  wrongs,  as  trespass  or  assault,  or  constructive  torts  or 
frauds.  But  the  fraudulent  act  to  charge  him  must  be  wholly  tor- 
tious, and  a  matter  arising  ex  contractu,  though  infected  with 
fraud,  cannot  be  changed  into  a  tort,  in  order  to  charge  the  infant 
in  trover  or  case,  by  a  change  in  the  form  of  the  action.  He  3s  lia- 
ble in  trover  for  tortiously  converting  goods  intrusted  to  him,  or 
for  fraudulently  obtaining  goods  with  an  intention  not  to  pay  for 
them;  and  in  detinue,  for  goods  delivered  upon  a  special  contract 
for  a  specific  purpose;  and  in  assumpsit,  for  money  which  be  has 
fraudulently  embezzled. 

Powers  of  Infants. 

An  infant  has  a  capacity  to  do  many  other  acts  valid  in  law.  He 
may  bind  bin^self  as  an  apprentice,  or  make  a  contract  for  service 
and  wages,  it  being  an  act  manifestly  for  his  benefit;  but  when 
bound,  he  cannot  dissolve  the  relation.  The  weight  of  opinion  is 
that  a  male  infant  at  fourteen  may  bequeath  chattels,  and  a  female 
at  twelve.  He  may  convey  real  estate,  held  as  a  naked  trustee, 
under  an  order  in  chancery.  Whatever  an  infant  is  bound  to  by 
law,  the  general  rule  is  that  the  same  will  bind  him,  if  he  does  it 
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without  salt  at  law.  If  he  be  a  tenant  In  oommon,  he  may  make  a 
reasonable  partition.  He  may  discharge  a  mortgage,  on  dne  pay- 
ment of  the  mortgage  debt  His  acts  as  executor,  at  the  age  of  sev- 
enteen, will  bind  him,  unless  they  be  acts  which  amount  to  devas- 
tavit. If  an  infant  does  a  right  act,  which  he  ought  to  do,  and 
which  he  was  compellable  to  do,  it  shall  bind  him.  A  male  at  four- 
teen and  a  female  at  twelve  may  enter  into  a  valid  contract  of  mar- 
riage; but  he  is  not  liable  to  an  action  on  his  executory  contract 
to  many,  though  the  infant  may  sue  an  adult  on  such  a  promise. 

6.  Marriage  Settlements  of  Infants. 

In  consequence  of  the  capacity  of  infants  at  the  age  of  consent 
to  contract  marriage,  their  marriage  settlements,  when  reasonable, 
have  been  held  valid  in  chancery,  but  it  has  long  been  an  unset- 
tled question,  whether  a  female  infant  could  bind  her  own  real  es- 
tate by  a  settlement  upon  marriage.  The  cases  seem  to  indicate  the 
power  of  a  male  infant  to  settle  his  real  as  well  as  his  personal 
estate  upon  marriage,  and  yet,  if,  as  has  been  argued,  a  female  in- 
fant cannot  settle  her  real  estate,  without  leaving  with  her  the  op- 
tion, when  twenty  one,  to  revoke  it,  why  should  not  the  male  in- 
fant have  the  same  option? 

Antenuptial  Contract.    Jointure  and  Do-wer. 

A  majority  of  the  English  appellate  judges  have  finally  decided 
in  favor  of  tiie  capacity  of  the  female  infant  to  bar  herself  by  her 
contract  before  marriage  of  her  right  of  dower  in  the  husband's 
land,  and  to  her  distributive  share  of  her  husband's  personal  estate. 
In  New  York,  it  has  been  held,  that  a  legal  jointure,  settled  upon  an 
infant  before  marriage,  was  a  bar  of  her  dower;  and  that  an  equita- 
ble provision  settled  upon  an  infant  in  bar  of  dower,  and  to  take 
effect  immediately  on  the  death  of  the  husband,  and  to  continue  dur- 
ing the  life  of  the  widow,  constituting  a  reasonable  and  competent 
livelihood,  was  also  a  bar. 

6.  Actions  in  Equity  against  In&nts. 

The  law  so  carefully  guards  the  rights  of  infants,  that  if  they  be 
made  defendants  at  the  suit  of  creditors,  the  answer  of  the  guardian 
ad  litem  does  not  bind  or  conclude  them.  Such  an  answer  in  chan- 
cery, pro  forma,  leaves  the  complainant  to  prove  his  case,  and 
throws  the  infant  upon  the  protection  of  the  court  It  was  a  maxim 
of  the  Roman  law,  that  an  infant  was  never  presumed  to  have  done 
an  act  to  his  prejudice. 

In  Oases  of  Foreclosure. 

In  decrees  of  foreclosure  against  an  infant,  according  to  the  old 
and  settled  rule  of  practice  in  chancery,  there  usually  is  six  months 
given  him,  when  he  comes  of  age,  to  show  cause  against  the  decree^ 
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and  make  a  better  defence;  and  lie  is  entitled  to  be  eaUed  for  that 
porpose  by  proceaa  of  subpoena.  The  decree  in  ordinary  cases  would 
be  bad  on  its  face,  and  ground  forabillofreFieWy  if  it  omitted  to  give 
the  infant  a  day  to  show  cause,  after  he  came  ot  age;  thou^  it 
has  been  held,  that  such  an  ^ror  in  the  decree  would  not  afFect  a 
\rouB,  fide  purchase  at  a  sale  under  it  But  in  the  case  of  decrees 
for  the  foreclosure  and  sale  of  mortgaged  premises,  or  for  the  sale 
of  lands  under  a  derise  to  pay  debts,  the  infant  has  no  day,  and  the 
sale  is  absolute.  In  the  case  of  a  strict  foreclosure  of  the  mort- 
gagor's right  without  a  sale^  the  infant  has  his  day,  after  he  comes 
of  age;  but  lie  is  then  confined  to  errors  in  the  decree,  and  cannot 
unrayei  the  accounts^  nor  redeem. 
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LEGTUBE  XXXn. 

MASTEB  AND  8EBVANT. 

I.  SLAVES. 

Origin  of  Slavery. 

Paley  gives  as  the  origin  of  slaveiy:  crimes,  captivity,  and  debt. 
Jnstinian,  in  his  Institutes,  says  that  slaves  become  snch  in  three 
ways:  by  birth,  when  the  mother  was  a  slave;  by  captivity  in  war; 
and  by  the  voluntary  sale  of  himself  as  a  slave,  by  a  freeman  above 
the  age  of  twenty,  for  the  sake  of  sharing  the  price. 

Law  of  England  as  to  Slavery. 

Blackstone  shows  that  these  causes  of  slavery  by  the  civil  law 
rest  on  unsound  foundations,  and  insists,  that  a  state  of  slavery 
is  repugnant  to  reason,  and  the  principles  of  natural  law.  The 
civil  law  admitted  it  to  be  contrary  to  natural  right,  though  conform- 
able to  the  usage  of  nations.'  The  law  of  England  will  not  permit 
it  to  exist  in  the  realm. 

Fugitive  Slaves. 

When  a  slave  touches  English  soil  he  becomes  free,  so  as  to  be 
entitled  to  be  protected  in  person  and  property,  though  he  may  still 
continue  bound  to  service  as  a  servant  It  has  been  much  disputed 
in  the  English  books,  whether  trover  would  lie  for  a  negro  slave, 
and  the  better  opinion  is,  that  it  will  not  lie,  for  men  are  not  the 
subject  of  property.  Cases  are  reported  of  slaves  who  had  accom- 
panied their  masters  to  England  being  discharged  on  habeas  corpus, 
on  the  ground  that  slavery  did  not  exist  by  law  in  that  country. 

Predial  Servitude  in  England. 

But  though  personal  slavery  be  unknown  in  England,  so  that  one 
man  cannot  sell,  confine  or  export  another,  yet  the  claim  of  imported 
slaves  for  wages,  without  a  special  promise,  does  not  receive  the 
same  protection  as  that  of  a  freeman.  Harrington,  who  has  written 
of  the  degradation  and  oppression  of  the  tenants  under  the  English 
tenure  of  pure  villenage,  is  of  opinion  that  predial  servitude  ex- 
isted in  England  as  late  as  the  reign  of  Elizabeth.  At  the  present 
time^  however,  there  is  no  such  thing  as  the  admission  of  slaves  or 
slaveiy  either  in  England,  or  in  any  part  of  Europe;  and  the 
slave  trade  is  looked  upon  as  cruel  and  unjust 

Slavery  in  Ancient  Greece. 

Personal  slavery  prevailed  with  uncommon  rigor  in  the  free  states 
of  antiquity,  and  a  vast  majority  of  the  people  of  ancient  Oreece 
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were  in  a  state  of  absolute  and  severe  servitude.  The  disproportion 
between  freemen  and  slaves  was  nearly  in  the  ratio  of  thirty  thou- 
sand to  four  hundred  thousand  At  Athens,  they  were  treated  with 
more  humanity  than  elsewhere  in  Greece,  for  the  Athenian  phi- 
losophers recommended  humanity  to  slaves  as  a  sure  test  of  virtue. 
They  were  entitled  to  sue  their  master  for  excessive  ill-usage,  and 
compel  him  to  sell  them;  and  they  had  also  the  privilege  of  pur- 
chasing their  freedom. 

Slavery  in  Andent  Borne. 

In  the  Boman  republic,  the  practice  of  predial  and  domestic 
slavery  was  equally  countenanced,  and  still  more  abused.  Some 
private  persons  owned  as  many  as  four  thousand  slaves  each,  and 
by  the  Boman  law,  slaves  were  considered  in  the  light  of  goods  and 
chattels,  and  could  be  sold  or  pawned.  They  could  be  tortured, 
and  even  put  to  death,  at  the  discretion  of  their  masters.  By  a 
succession  of  edicts,  dictated  by  humanity,  reason  and  policy,  enacted 
by  Claudius,  Hadrian  and  Antoninus  Pius,  the  jurisdiction  of  life 
and  death  over  slaves  was  taken  from  their  masters,  and  referred 
to  the  magistrate;  and  certain  dungeons  were  abolished. 

Slavery  under  the  Feudal  System. 

The  personal  servitude,  which  grew  out  of  the  abuses  of  the 
feudal  system,  and  to  which  the  primitive  Germans  had  been  ac- 
customed, was  very  grievous,  but  did  not  equal  in  severity  or  degra- 
dation the  domestic  slavery  of  the  ancients,  or  among  the  European 
colonies  in  America.  The  feudal  villein  of  the  lowest  order  was 
unprotected  in  his  property,  as  against  seizure  by  his  master,  and 
was  subjected  to  the  most  ignoble  services,  but  he  differed  materially 
in  his  condition  from  the  Greek,  Boman,  or  West  Indian  slave.  No 
person  in  England  was  a  villein  in  the  eye  of  the  law,  except  in  rela- 
tioti  to  his  master.  In  villenage  in  gross,  all  acquisitions  of  prop- 
erty, made  by  the  villein,  belonged  to  his  lord.  To  all  other  persons 
he  was  a  freeman,  and  as  against  them  he  had  rights  of  property. 
For  excessive  injuries  committed  upon  the  vassal,  his  master  was 
answerable  at  the  king's  suit  The  life  and  chastity  of  the  female 
vassal,  even  of  the  lowest  degree,  were  protected,  in  law  at  least,  by 
the  right  of  prosecution  of  the  lord. 

Introduction  of  Slavery  into  the  West  Indies. 

Las  Gasas,  a  Spanish  bishop  of  Chiapa,  with  the  view  of  relieving 
the  oppressed  Indians  from  most  cruel  slavery,  proposed  to  the 
Spanish  government  to  substitute  the  hardy  Africans  for  the  feeble 
Indians.  As  a  result,  in  1517,  the  emperor,  Charles  Y.  granted  a 
patent  to  certain  pet*8on8  to  supply  the  Spanish  islands  with,  slaves. 
The  importation  of  negro  slaves  into  the  Spanish  colonies  had  com- 
menced in  1507,  and  Las  Casas  merely  chose  between  two  existing 
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oTils.  Botes  the  Domimcaii  eonlesaor  of  the  moBarcb,  boldly  at^ 
taeked  the  African  slave  trade  as  iniqiiitoiiS)  and  by  bis  influence 
obtained  an  edict,  mitigating  its  effect  in  the  colonies.  Sir  John 
Hawhina  was  the  first  Englislunan,  who  transported  slaves  from 
Africa,  and  sold  them  in  the  West  Indies. 

Slavery  Introduced  on  the  American  Continent. 

In  1620,  a  Dutch  vessel  carried  a  cargo  of  slaves  from  Africa  to 
Virginia,  the  first  introduction  of  African  slavery  into  the  English 
colonies  on  the  continent  In  1626,  slaves  were  found  in  the  Dutch 
settlement  of  New  Netherlands  on  the  Hudson,  an^  the  laws  of 
Massachusetts  mention  slavery  in  that  colony  between  1630  and 
1641.  During  the  colonial  period  slavery  existed  throughout  the 
United  States. 

Oradiial  Emancipation. 

In  Massachusetts,  the  issue  of  a  female  slave  bom  after  1773,  waa 
declared  free.  In  Pennsylvania,  by  act  of  1780,  and  in  New  Jersey, 
by  act  of  1784,  aU  children  bom  of  a  slave  after  tlie  fourth  day  of 
July,  1804,  were  declared  free.  The  Ck>nnectiout  act  oi  1797  grad- 
ually extinguished  slavery  in  that  state. 

Slavery  in  the  Sonthem  States. 

The  laws  of  the  southern  states  on  the  subject  of  domestic  slavery 
have  doubtless  been  as  just  and  mild,  as  such  governments  deemed 
compatible  with  public  safety,  or  with  the  existence  and  preservation 
of  that  species  of  property.  Yet  slaves,  in  such  locality,  have  been 
considered  in  some  respects,  though  not  in  criminal  prosecutions, 
as  things  or  property,  rather  than  persons,  and  vendible  as  personal 
estate.  They  could  not  take  property'  by  descent  or  purchase,  and 
all  they  might  find,  and  aU  they  held,  belonged  to  their  masters. 
They  could  not  make  lawful  contracts,  and  were  deprived  of  dvil 
rights.  They  were  assets  in  the  hands  of  executors  for  the  payment 
of  debts,  and  could  not  be  emancipated  to  the  prejudice  of  creditors. 
Their  condition  has  been  more  analogous  to  that  of  the  slaves  of 
the  ancients,  than  to  that  of  the  villeins  of  feudal  times.  The  stat- 
ute regulations  followed  the  principles  of  the  civil  law  in  relation  to 
slaves,  but  the  master  bad  no  power  over  life  or  Umb;  slaves  being 
regarded  as  human  beings  under  moral  responsibility  as  to  crimes; 
and  the  severe  letter  of  the  law  has  been  softened  by  the  humanity 
of  the  age  and  the  spirit  of  Christianity. 

Slavery  in  Oolonial  New  York. 

The  i^tem  of  domestic  slavery,  under  the  colony  laws  of  New 
York,  was  as  rigorously  established  as  in  any  part  of  the  eonntry, 
and  apparently  with  more  severity  than  in  Massachusetts  or  Gon- 
nectieut    The  statute  of  1706  declared  that  no  slave  should  be  a 
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witness  for  or  against  any  freeman  in  any  matter,  ciyil  or  criminaL 
Hence  a  slaye,  found  alone,  could  be  beaten  with  impunity  by  a  free- 
man. If  any  slave  spoke  impudently  to  a  Christian,  he  should  be 
publicly  whipped,  at  the  discretion  of  a  justice  of  the  peace,  not 
exceeding  forty  stripes.  A  master  or  mistress  could  punish  a  slave, 
not  extending  to  life  or  limb,  and  each  town  was  authorized  to 
appoint  a  salaried  officer  to  whip  unruly  slaves.  If  guilty  of  any 
of  the  numerous  capital  offences  of  that  day,  they  were  to  be  tried 
by  three  justices  of  the  peace  and  five  freeholders,  and  were  denied 
the  benefit  of  the  testimony  of  their  associates,  though  it  might  be 
used  against  them.  The  act  of  1740  encouraged  the  importation  of 
slaves  into  the  colony. 

Bemoval  of  Slavery  in  New  York. 

Domestic  slavery  in  this  state  speedily  felt  the  genial  influence 
of  the  Ee volution.  The  act  of  1781  gave  freedom  to  all  slaves,  who 
should  serve  in  the  American  army  for  three  years,  or  until  regularly 
discharged.  In  1786,  all  slaves,  becoming  property  of  the  state 
by  attainder,  or  confiscation  of  their  master's  estates,  were  imme- 
diately set  free,  and  if  unable  to  maintain  themselves,  were  sup- 
ported by  the  state.  In  1788  facility  was  given  to  the  manumission 
of  slaves,  and  all  further  importation  of  slaves  checked.  In  capital 
cases,  slaves  were  to  be  tried  by  a  jury,  and  the  testimony  of  slaves 
was  admitted  for  or  against  each  other,  in  criminal  cases.  In  1799, 
laws  were  passed  for  the  gradual  abolition  of  slavery;  all  children 
bom  of  slaves  within  the  state,  after  July  4,  1799,  were  declared 
to  be  free,  though  liable  to  be  held  as  the  servants  of  the  master 
of  the  mother,  until  the  age  of  twenty  eight  years  in  a  male,  and 
twenty  five  in  a  female,  in  like  manner  as  if  such  persons  had  been 
bound  to  service  for  that  period  by  the  overseers  of  the  poor. 

Further  Ijegislation  on  the  Subject. 

Under  the  provisions"  of  the  act  of  1813  slavery  very  rapidly 
diminished  in  New  York.  No  slave  imported  since  June,  1785, 
could  be  sold;  no  slave  imported  since  May,  1810,  could  be  hdd  as 
a  slave;  and  no  person  born  within  the  state  since  July  4, 1799,  was 
bom  a  slave.  At  last,  by  the  act  of  March  31, 1817,  provision  was 
made  for  the  complete  annihilation  of  slavery  in  the  state  on  July 
4,  1827.  After  that  date,  slavery  ceased  to  exist  in  New  York, 
except  in  the  case  of  slaves  brought  therein  by  travellers^  and  who 
did  not  continue  therein  for  more  than  nine  months. 

II.  HIRED  SERVANTS. 

Founded  upon  Contract. 

This  relation  of  master  and  servant  rests  altogether  upon  con- 
tract.   The  one  is  bound  to  render  the  service,  and  the  other  to  pay 
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the  stiptdated  consideration.  If  a  serya^t,  hired  for  a  definite  term, 
leaves  the  service  before  the  end  of  it,  without  reasonable  cause, 
or  is  dismissed  for  misconduct  that  justifies  it,  he  loses  his  right  to 
wages  for  the  period  he  has  served.  A  servant  so  hired  may  be  dis- 
missed by  tlie  master  before  the  expiration  of  the  term  for  im- 
moral conduct,  wilful  disobedience,  or  habitual  neglect 

liability  of  Master  for  Acts  of  Servant. 

The  master  is  bound  by  the  act  of  his  servant,  either  in  respect 
to  contracts  or  injuries,  when  the  act  is  done  by  authority  of  the 
master.  If  a  servant  does  an  injury  fraudulently,  while  in  the  im- 
mediate employment  of  his  master,  the  master,  as  well  as  the  serv- 
ant, has  been  held  liable  in  damages.  The  master  is  also  held  liable, 
if  the  injury  proceeds  from  the  negligence  or  want  of  skill  in  the 
servant,  for  it  is  the  duty  of  the  master  to  employ  servants,  who  are 
honesty  skilful  and  caref ol. 

When  not  Liable  for  Tortious  Acts  of  Servant. 

The  master  is  only  answerable  for  the  fraud  of  his  servant,  while 
he  is  acting  in  Us  business,  and  not  for  fraudulent  or  tortious  acts, 
or  misconduct  in  those  things  which  do  not  concern  his  duty  to  his 
master,  and  which,  when  he  commits,  he  steps  out  of  the  course  of 
the  service.  After  much  discussion,  it  has  been  decided,  that  the 
master  is  not  liable  in  trespass  for  the  wilful  act  of  his  servant,  in 
driving  his  master's  carriage  against  the  vehicle  of  another,  without 
his  master's  direction  or  assent  The  court  considered  such  servant 
had  lost  sight  of  the  object  for  which  he  was  employed,  and  not 
having  in  view  his  master's  orders  had  pursued  the  object  which 
his  own  malice  suggested,  and  thus  wilfully  abandoned  his  mas- 
ter's business. 

Acts  of  an  Employe  of  a  Servant 

If  a  servant  employs  another  servant  to  do  his  business,  and  in 
doing  it,  the  servant  so  employed  is  guilty  of  an  injury,  the  master 
is  liable.  Thus  A.  contracts  with  B.  to  repair  a  house.  B.  em- 
ploys G.  to  do  the  work,  and  0.  engages  D.  to  furnish  the  materials. 
A  servant  of  D.  places  lime  in  the  road,  by  which  plaintiff's  carriage 
is  overturned;  held  that  A.  was  answerable  for  the  damage,  on  the 
ground  that  all  the  subcontracting  parties  were  in  the  employment 
of  A.  But  in  such  case,  the  nature  of  the  business  must  be  such  as 
to  require  the  agency  of  subordinate  persons. 

Correction  of  Servant. 

It  is  said  that  a  master  may  give  moderate  correction  to  his  serv- 
ant|  while  in  his  service,  for  negligence  or  misbehavior.  But  this 
power  does  not  grow  out  of  the  contract  of  hiring.  Without  al- 
luding to  seamen,  it  may  safely  be  confined  to  apprentices  and 
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menial  eervante  ander  age,  for  whom  the  masttt  stands  in  loco 
parentis. 

Servant's  Defence  of  Master. 

A  servant  may  justify  a  battery  in  the  necessaiy  defence  of  his 
master;  bat  it  is  questioned  whether  the  master  can  in  like  man- 
ner justify  a  battery  in  defence  of  his  servant.  The  weight  of  au- 
thority apparently  awards  him  such  power.  There  Is  no  legal  dis- 
tinction between  menial,  domestic  or  other  hired  servants. 

Care  of  Servant  in  Sickness. 

The  better  opinion  is,  that  the  master  is  not  bound  to  provide 
even  a  menial  servant  with  medical  attendance  and  medicine  during 
sickness. 

m.  APPEENTICEa 
Defined. 

Apprentices  are  servants,  who  are  bound  to  service  for  a  term  of 
years,  to  learn  some  art  or  trade.  Legislative  regulations  are  par- 
ticularly necessary  to  check  temptations  to  imposition  and  abuse  of 
this  contract 

Contract  of  Apprenticeship. 

The  general  law  of  the  states  is,  that  infants,  if  males  under  twenty 
one,  and  if  unmarried  females  under  eighteen  years  of  age,  may  be 
bound  by  indenture  of  their  own  free  will,  and  by  their  own  act,  with 
the  consent  of  their  father,  or  mother,  or  guardian,  or  testamentary 
executors,  or  by  the  overseers  of  the  poor,  or  two  justices,  or  a  judges 
as  the  case  may  be,  to  a  term  of  service,  as  clerk,  apprentice  or 
servant,  in  any  profession,  trade  or  employment,  until  the  age  of 
twenty  one  years,  if  a  male,  or  until  eighteen  years  of  age^  if  a 
female,  or  for  a  shorter  time. 

Indentures  by  Overseers  of  the  Foor. 

In  all  indentures  by  the  officers  of  a  town,  binding  poor  children 
as  apprentices  or  servants,  a  covenant  must  be  inserted  to  teach 
the  apprentice  to  read  and  write,  and  if  a  male,  the  general  rules 
of  arithmetic;  and  such  overseers  are  constituted  guardians  of 
every  such  indentured  servant. 

Bequisites  of  Indenture. 

The  age  of  the  infant  must  be  inserted  in  the  contract;  and  the 
consent  of  the  father  or  guardian  must  be  signified  by  a  certificate 
at  the  end  of,  or  endorsed  upon,  the  ind^iture. 

Befusal  of  A^rentiLoe  to  Work. 

For  refusal  to  serve  and  work,  apprentices  are  liable  to  Imprison* 
ment  until  willing  so  to  do;  and  are  also  liable  to  serve  double  the 
time  they  wrongfully  withdrew  themselves  from  service,  provided 
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such  time  does  not  extend  beyond  three  yean  from  the  end  of  the 
original  term  of  service.  They  are  also  liable  to  be  imprisoned 
in  a  house  of  correction,  not  exceeding  a  month  in  New  York,  for 
ill-behayior. 

Infant  Aliens. 

Infants  coming  from  beyond  sea  may  bind  themselves  to  serv- 
ice until  the  age  of  twenty  one,  and  even  beyond  it,  provided  it 
be  in  payment  of  their  passage,  and  does  not  exceed  one  year. 

Aedress  for  Orievanees. 

Grievances  of  the  apprentice,  arising  from  ill-usage  on  the  part 
of  the  master,  or  grievances  of  the  master  occasioned  by  the  acts  of 
a  bad  apprentice,  are  to  be  redressed  in  New  York  in  the  general 
sessions  of  the  peace,  or  by  any  two  justices  of  the  peace,  who  have 
power  to  annul  the  contract,  and  discharge  the  apprentice,  or  im- 
prison him,  if  he  should  be  in  the  wrong. 

Restraint  in  Exercising  Future  Trade. 

No  person  shaU  take  from  any  journeyman  or  apprentice  any  con- 
tract or  agreement,  that  after  his  term  of  service  shall  have  expired, 
he  shall  not  set  up  his  trade,  profession  or  employment  in  any  par- 
ticular place;  nor  shall  anything  be  exacted  from  him  in  restraint 
of  the  place  of  exercising  his  trade. 

Consent  of  the  Apprentice  to  the  Contract. 

The  infant  himself  must  be  a  party  to  the  indenture,  except  in 
the  special  case  of  an  apprentice  who  is  chargeable  as  a  pauper. 
The  father  cannot  bind  his  infant  son  without  his  assent;  and  the 
infant  cannot  be  bound  by  an  act  mer.ely  in  pais,  and  must  be  a 
party  to  the  deed.  The  English  law  as  to  binding  out  minors  as 
apprentices  to  learn  some  useful  art,  trade  or  calling,  has  probably 
been  generaUy  adopted  in  this  country,  and  with  the  limitation  that 
both  parent  or  guardian  and  infant,  must  signif|y  their  assent,  by 
being  parties  to  the  deed.  It  was  decided,  that  a  father  could  not 
bind  his  infant  son,  without  his  consent,  to  military  service,  and 
where  such  enlistment  has  been  held  valid,  it  was  by  force  of  the 
federal  statute  authority.^  In  Pennsylvania,  though  infants  may  be 
bound  to  apprenticeship,  yet  it  has  been  hdd  that  an  infant  could 
not  be  bound  by  his  father  or  guardian  as  a  servant  to  another. 

liOuisiana  Contract. 

In  Louisiana,  a  minor  may  be  bound  out  to  learn  some  art  or 
trad^  with  the  consent  of  the  parent,  or  tutor,  or  parish  judge,  and 
the  time  expires  at  the  age  of  eighteen  in  males,  and  fifteen  in  fe- 
males.   The  contract  is  made  before  a  notary. 

*  U.  &  V.  Bainbridge,  1  Mason,  71,  Fed.  Gas.  No.  14,497. 

BROWNS  XKNT — 19 
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Aflslgnmexit  of  Contract. 

Whether  an  indentured  apprentice  can  be  assigned  by  one  master 
to  another,  is  a  question  not  deflnltelj  settled.  It  was  held,  in  one 
case,  that  such  assignment  might  be  good,  by  way  of  covenant  be- 
tween the  masters,  though  not  as  an  assignment  to  pass  an  interest 
in  the  apprentice.*  If  he  continue  with  his  new  master,  with  the 
consent  of  all  parties  and  his  own,  it  is  a  continuation  of  the  ap- 
prenticeship. 

Bights  of  the  Master. 

The  master  is  entitled  to  the  wages  and  fruit  of  the  labor  of  the 
apprentice,  while  the  relationship  continues,  and  the  apprentice  is 
in  his  service;  and  there  are  cases  which  give  the  master  a  right 
to  his  wages,  while  in  another's  service  with  or  without  his  master's 
license,  and  ev^i  though  the  trade  be  different  from  that  to  which 
the  apprentice  is  bound.  But  if  the  master  had  omitted  his  duty  to 
his  apprentice,  and  thus  forced  him  to  pursue  a  different  course  of 
life,  the  court  will  protect  against  the  master's  claim  to  his  earnings. 

Death  of  the  Master. 

Upon  the  death  of  the  master,  the  apprenticeship  is  essentially 
dissolved,  for  the  end  and  design  of  it  as  a  i)ersonal  trust  cease, 
but  the  assets  of  the  master's  estate  are  chargeable  with  the  neces- 
sary maintenance  of  the  infant  apprentice. 

*  NickwBon  V.  Howard,  Id  Johns.  US. 
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LBCTUBB   XXXIir, 
COBFOBATION& 

Defined. 

A  corporation  is  a  franchise  possessed  by  one  or  more  Individuals, 
who  subsist  as  a  body  politic,  under  a  special  denomination;  and  are 
vested,  by  the  policy  of  the  law,  with  the  capacity  of  perpetual  suc- 
cession, and  of  acting  in  several  respects,  however  numerous  the 
association  may  be,  as  a  single  individual 

Object  of  Corporations. 

The  object  of  the  institution  is  to  enable  the  members  to  act  by 
one  united  will,  and  to  continue  their  joint  powers  and  property  in 
the  same  body,  undisturbed  by  the  change  of  members,  and  without 
the  necessity  of  perpetual  conveyances,  as  the  rights  of  members 
pass  from  one  individual  to  another.  Corporators  and  their  suc- 
cessors are  considered  in  law  as  one  person,  capable,  under  an  ar- 
tificial form,  of  taking  and  conveying  property,  contracting  debts 
and  duties,  and  of  enjoying  a  varied  of  civil  and  political  rights. 

Perpetual  Succession. 

The  power  of  perpetual  succession  is  one  of  the  peculiar  properties 
of  a  corporation,  for  in  judgment  of  law,  it  is  capable  of  indefinite 
duration.  Its  rights  and  privileges  do  not  vary,  or  determine,  upon 
the  death  or  change  of  individual  members.  They  continue  as 
long  as  the  corporation  endures.  Yet  so  far  from  being  immortal, 
many  private  corporations,  recently  created  by  statute,  are  limited 
in  duration  to  a  few  years.  On  the  other  hand,  there  are  many 
corporate  bodies  without  limitation,  and  consequently  liable  to 
continue,  so  long  as  a  succession  of  individual  members  of  the  cor- 
poration remain. 

Besults  of  Corporations. 

Corporations  were  invented  to  clothe  bodies  of  men  in  succession 
with  the  qualities  and  capacities  of  one  single,  artificial  being. 
Many  individuals  are  thus  capable  of  acting  in  perpetual  succes- 
sion, like  one  single  individual,  without  incurring  any  personal 
hazard  or  responsibility,  or  exposing  any  other  property  than  that 
of  the  corporation  in  its  legal  capacity. 

L    HISTORY  OP  COBPORATIONS. 
In  Borne. 

Corporations,  private,  as  well  as  public  or  municipal,  were  weU 
known  to  the  Roman  law,  and  existed  from  the  elirliest  periods  of 
the  Roman  republic.  It  would  appear,  that  the  provisions  on  this 
subject  were  copied  from  the  laws  of  Solon,  who  permitted  private 
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companies  to  institate  themselyes  at  pleasure,  provided  tliej  did 
nothing  contrary  to  law.  Bnt  the  Bomans  were  not  as  indulgent 
as  the  Greeks.  They  were  very  jealous  of  such  combinations  of 
individuals,  and  restrained  those  not  specially  authorized  by  a  de- 
cree of  the  senate  or  emperor. 

TTnauthorized  Oompanies  in  Borne. 

Collegia  llcita  in  the  Roman  law,  like  our  incorporated  companies, 
were  societies  of  men  united  for  some  useful  business  or  purpose, 
with  power  to  act  like  an  individual  If  they  abused  their  right, 
they  were  deemed  illicita,  and  were  forbidden  by  numerous  laws. 
Augustus,  finding  that  certain  corporations  had  became  nurseries 
of  faction  and  disorder,  dissolved  all  but  the  ancient  and  legal  com- 
panies. The  Emperor  Trajan  refused  to  sanction  the  formation  of  a 
fire  comi>any,  on  the  ground  that  societies  of  that  sort  had  greatly 
disturbed  the  peace  of  the  cities,  and  could  not  fail  to  be  mis- 
chievous. 

Barly  English  Law. 

The  powers,  capacities  and  incapacities  of  corporations,  under  the 
English  law,  resemble  those  under  the  civil  law ;  for  the  principles 
of  corporation  law  in  England  were  borrowed  chiefly  from  the 
Soman  law,  and  from  the  policy  of  the  municipal  corporations  estab- 
lished in  Britain  and  the  other  Roman  colonies,  after  the  countries 
had  been  conquered  by  Rome. 

Early  Division  of  Corporations. 

Under  the  latter  system,  corporations  were  divided  into  eccle- 
siastical and  lay,  civil  and  eleemosynary. 

Early  Restraints. 

They  could  not  purchase  or  accept  donations  of  land  without  a 
license,  nor  could  they  alienate  without  just  cause.  These  re- 
straints closely  resemble  the  mortmain  and  disabling  statutes  in 
the  English  law.  They  could  only  act  by  attorney,  and  the  act 
of  the  majority  bound  the  whole.  They  were  dissolved  by  death, 
surrender,  or  forfeiture,  as  with  us. 

Oolleges  of  liearning. 

Corporations  for  the  advancement  of  learning  were  entirely  un- 
known to  the  ancients;  although  in  the  time  of  the  latter  emperors, 
professors  in  the  sciences  were  allowed  salaries  from  the  govern- 
ment, and  became  subjects  of  public  discipline.  By  the  close  of  the 
third  century  the  schools  at  Rome,  Constantinople,  Alexandria  and 
Berytus  assumed  the  appearance  of  public  institutions.  Privileges 
and  honors  were  bestowed  upon  professors  and  students,  and  they 
were  subjected  to  visitation  and  inspection  by  the  civil  and  eccle- 
siastical powers.    It  was  not,  however,  until  the  revival  of  letters, 
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or  until  the  thirteenth  cehtniy,  that  eoDeges  began  to  confer  degrees, 
and  to  attain  a  portion  of  thdr  present  authority  and  Iniluenoe. 

Municipal  Corporations. 

The  erection  of  civil  or  municipal  corporations  for  political  and 
commercial  purposes,  took  place  in  the  early  periods  of  modern 
Europe.  Nor  were  they  unknown  to  the  ancient  Romans,  for  their 
dominions  were  composed  of  numerous  cities.  Towns  were  invested 
with  corporate  powers  and  privileges,  and  with  a  large  civil  and 
criminal  jurisdiction.  These  immunities  resulted  from  a  spirit  of 
liberty  as  well  as  of  monopoly,  and  proved  barriers  against  feudal 
tyranny.  They  afforded  protection  to  commerce  and  the  me- 
chanic arts,  and  formed  some  counterpoise  to  the  exorbitant  powers 
and  rapacity  of  the  feudal  barons.  By  this  means,  order  and  se- 
curity, industry,  trade,  and  the  arts  revived  in  Italy,  France,  Spain, 
Germany,  Flanders  and  England.  To  the  Institution  of  civil  or 
political  corporations,  with  large  charter  privileges,  may  be  attrib- 
uted, in  considerable  degree,  the  introduction  of  regular  govern- 
ment and  stable  protection,  after  Europe  had,  for  many  ages,  been 
deprived,  by  the  inundation  of  the  barbarians,  of  the  civilization 
which  had  accompanied  the  Roman  power. 

Monopolies. 

Although  corporations  were  very  beneficial  in  the  earlier  periods 
of  modem  European  history,  in  keeping  alive  the  spirit  of  liberty, 
and  in  encouraging  the  efforts  for  social  and  Intellectual  improve- 
ment, their  exclusive  privileges  have  too  frequently  served  as  mo- 
nopolies, checking  the  free  circulation  of  labor,  and  enhancing  the 
price  of  the  fruits  of  industry.  Dr.  Smith  considered  them  through- 
out Europe  as  generally  injurious  to  the  freedom  of  trade  and  the 
progress  of  improvement. 

Multiplicity  of  Corporations. 

The  propensity  in  modem  times  has  been  to  multiply  civil  cor- 
porations in  this  country  especially.  The  demand  for  charters  of 
incorporation  is  not  merely  for  municipal  purposes,  but  usually 
for  the  more  private  and  special  object  of  assisting  individuals  in 
enterprising  efforts,  directed  to  the  business  of  commerce,  manu- 
factures, and  the  details  of  internal  improvement;  hence  this  branch 
of  jurisprudence  is  well  worthy  of  research. 

Lieglslatlye  Interference. 

All  these  incorporations  are  contracts  between  the  govemment 
and  the  company,  which  cannot  ordinarily  be  affected  by  legislative 
interference;  hence  it  has  been  attempted  to  retain  a  control  over 
these  private  corporations,  by  a  clause  usually  inserted  in  the  act 
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of  incorporation,  that  ^^t  shall  be  lawful  for  the  l^;ifllatare,  at  any 
time  hereafter,  to  alter,  modii^y  or  repeal  the  act." 

n.    KINDS  OP  CORPORATIONS,  AND  HOW  (3REATED. 


Corporations  are  diyided  into  aggregate  and  sole,  ecclesiastical 
and  lay. 

Corporations  Sole. 

A  corporation  sole  consists  of  a  single  person,  who  is  made  a  body 
corporate  and  politic,  in  order  to  give  him  some  l^al  capacities, 
especially  that  of  perpetuity,  which,  as  a  natural  person,  he  cannot 
have.  A  bishop,  dean,  parson  and  vicar  in  England  are  instances 
of  sole  corporations;  and  they  and  their  successors  in  perpetuity 
take  the  corporate  property  and  privileges. 

Its  Successors. 

The  word  ^'successors"  is  generally  as  necessary  for  the  succession 
of  property  in  a  corporation  sole,  as  the  word  ^^eirs"  is  to  create 
an  estate  of  inheritance  in  an  individual  A  fee  will  pass  to  a  cor- 
poration aggregate,  without  the  word  "successors"  in  the  grant, 
because  it  is  a  perpetual  body;  but  as  a  rule,  it  will  not  pass  to  a 
corporation  sole,  without  the  word  "successors."  Corporations  sole 
cannot  take  personal  property  in  succession,  and  their  corix>rate 
capacity,  in  that  respect,  is  coidined  to  real  properly. 

Corporations  Aggregate. 

The  corporations  in  use  with  us  are  aggregate,  or  the  union  of 
two  or  more  individuals  in  one  body  politic,  with  a  capacity  to  suc- 
cession and  perpetuity. 

Quasi  Corporations. 

The  inhabitants  of  a  district,  as  counties,  towns  and  school  dis- 
tricts, incorporated  by  statute,  with  only  particular  powers,  are 
sometimes  called  quasi  corporations.  No  private  action  for  neg- 
lect of  corporate  duty,  unless  given  by  statute,  lies  against  them, 
as  such  corporation.  Having  no  corporate  fund,  each  inhabitant 
is  said  to  be  liable  to  satisfy  the  judgment,  if  the  statute  authcHdzes 
suit  agaiilist  such  communi^. 

Ecclesiastical  Corporations. 

The  members  of  these  corporations  are  spiritual  persons,  and  their 
object  is  spiritual.  Hence  we  term  them  religious  corporations. 
They  have  the  management  of  the  temporalities  belonging  to  the 
church  or  congregation. 

Lay  Corporations. 
These  are  divided  into  eleemosynary  and  civiL 
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Eleemosynary  Corporations. 

These  are  private  charities,  constituted  for  the  perpetual  distribu- 
tion of  the  alms  and  bounty  of  the  founder.  In  this  class  are  ranked 
hospitals  for  the  relief  of  the  poor,  sick  and  impotent,  and  colleges 
and  academies  established  for  the  promotion  of  learning  and  piety, 
and  endowed  with  property  by  public  and  private  donations. 

Civil  Corporations. 

These  are  either  public  or  private.  Public  corporations  are  cre- 
ated by  the  government  for  political  purposes,  as  counties,  cities, 
towns  and  villages.  They  are  invested  with  subordinate  legislative 
powers,  to  be  exercised  for  local  purposes,  but  subject  to  the  con- 
trol of  the  legislature  of  the  state.  They  may  be  empowered  to 
take  or  hold  private  property  for  municipal  uses.  Bo  corporate  fran- 
chises attached  to  public  corporations  are  legal  estates  coupled  with 
an  interest,  and  are  protected  as  private  property.  If  the  founda- 
tion be  private,  the  corporation  is  private,  whatever  be  the  nature 
of  the  institution. 

IMstinction  between  Public  and  Private  Corporations. 

A  bank,  created  by  the  government,  for  its  own  uses,  the  govern- 
ment owning  the  entire  stock,  is  a  public  corporation.  But  a  bank, 
whose  stock  is  owned  in  part  op  In  whole  by  private  persons,  is  a 
private  corporation,  though  its  object  and  operations  partake  of  a 
public  nature,  and  though  the  government  become  a  partner.  The 
same  may  be  said  of  insurance,  canal,  bridge,  turnpike  and  rail- 
road companies.  The  uses,  in  a  certain  sense,  may  be  public,  but 
the  corporations  are  private,  especially  if  the  franchises  be  vested 
in  a  single  person.  A  hospital  or  college,  founded  by  a  private 
benefactor,  is,  in  point  of  law,  a  private  corporation,  though  dedi- 
cated to  public  use.  The  uses  or  purposes  of  an  eleemosynary  corpo- 
ration may  be  for  general  charity,  yet  it  may  not  be  a  public  corpora- 
tion; nor  will  a  mere  act  of  incorporation  change  a  charity  from  a 
private  to  a  public  one. 

Public  Charitable  Corporation. 

It  is  the  extensiveness  of  the  object  that  constitutes  a  public  char- 
ity. A  charity  may  be  public,  though  administered  by  a  private  cor- 
poration. A  devise  to  the  poor  of  a  parish  is  a  pubUc  charity.  The 
charity  of  almost  every  hospital  and  college  is  public,  while  the  cor- 
porations are  private. 

Creation  of  Corporations. 

In  England,  corporations  are  created  and  exist  by  prescription,  by 
royal  charter,  and  by  act  of  parliament.  With  us  they  are  cre- 
ated only  by  authori^  of  the  legislature.  Several  corporations  ex- 
ist in  this  country,  civil,  religious  and  eleemosynary,  which  owed 
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their  origin  to  the  crown,  under  the  colony  administration.  After 
the  reTolntion,  their  charters  were  upheld,  either  by  express  provi- 
sion in  state  constitutions,  or  by  general  principles  of  public  law. 
No  particular  form  of  words  is  requisite  to  create  a  corporation.  A. 
grant  to  a  body  of  men  to  hold  mercantile  meetings  will  suffice. 
(Corporations  in  this  country  may  exist  by  prescription,  which  is  ev* 
idence  of  a  grant  It  requires  the  acceptance  of  the  charter  to  cre- 
ate a  corporate  body,  for  the  government  cannot  compel  parties  to 
become  an  incorporated  body  without  the  consent  of  at  least  the 
major  part  of  them.  The  acceptance  may  be  inferred  from  the  acts 
of  the  majority  of  the  corporators;  and  a  written  instrument  of  ao- 
ceptance  is  not  indispensable. 

HX     POWEBS  OP  OOBPORATIOira. 

Many  powers,  rights  and  capacities  pertain  to  corporations.  Some 
are  deemed  inseparably  incident  to  a  corporation  by  tacit  operation, 
without  an  express  provi^on;  though  it  is  now  usual  to  speciily,  in 
the  act  or  charter  of  incorporation,  the  powers  and  capacities^  with 
which  it  is  endowed. 

1.  Ordinary  Powers. 

The  ordinary  incidents  to  a  corporation  are: 

(1)  To  have  perpetual  succession.  ^ 

(2)  To  sue  and  be  sued;  to  grant  and  receive  by  its  corporate 
name. 

(3)  To  purchase  and  hold  lands  and  chattels. 

(4)  To  have  a  common  seaL 

(5)  To  make  by-laws  for  its  government. 

(6)  The  power  of  amotion  or  removal  of  members. 

Summary  of  Corporate  Powers. 

The  capacity  of  perpetual  succession  in  an  artiflcial  form,  and  to 
take  and  grant  property,  contract  obligations,  and  sue  and  be  sued 
by  its  corporate  name,  and  to  receive  and  enjoy,  in  common,  grants 
of  privileges  and  Immunities.  Lord  Holt  asserts,  that  neither  the 
actual  possession  of  property  nor  the  actual  enjoyment  of  franchises 
is  of  the  essence  of  a  corporation. 

2.  Quasi  Corporatioiis. 

These  have  a  corporate  capacity  only  for  particular,  specified  ends, 
but  may  in  that  capacity  sue  and  be  sued  as  an  artificial  person. 
Thus,  in  New  York,  by  statute,  each  county  and  town  and  its  super- 
visors, the  overseers  of  the  poor,  the  commissioners  of  highways  and 
of  common  schools,  and  the  trustees  of  school  districts  are  all  in- 
vested, for  the  purpose  of  holding  and  transmitting  personal  prop- 
erty, with  corporate  attributes,  sub  modo.    The  supervisors  of  the 
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counly  can  take  and  hold  lands  to  the  nae  of  the  connty;  and  erery 
county  and  town  is  a  body  politic  for  certain  purposes.  So,  at  com- 
mon laW|  every  parish  was  a  corporation  for  local  necessities,  and  the 
inhabitants  of  a  county  or  hundred  might  be  incorporated  for  special 
ends. 

3.  Corporations  as  Tmstees. 

A  corporation,  being  merdy  a  political  institution,  has  no  other 
capacities  or  powers,  than  those  necessary  to  carry  tnto  effect  the 
purposes  for  which  it  is  established.  A  corporation  is  incapable  of 
a  personal  act  in  its  collective  capacity.  It  Is  not  a  moral  agent,  and 
hence  cannot  commit  a  crime,  or  be  punished,  or  take  any  oath,  or 
appear  in  person,  or  be  arrested  or  outlawed.  Its  only  reasonable 
limitation,  at  the  present  day,  to  convey,  is  that  a  corporation  can- 
not be  seised  of  land  in  trust  for  purposes  foreign  to  its  institution. 
Equity  will  now  compel  corporations  to  execute  any  lawful  trusts 
which  may  be  reposed  in  them,  and  may  take  and  hold  property  as 
a  trustee.^ 

Oustodians  of  Trust  Property. 

Many  corporations  are  trustees  for  charitable  purposes,  and  are 
deemed  proper  and  safe  depositories  of  trusts.  They  may  take  by 
deed  or  devise,  in  their  corporate  capacity,  any  property,  real  and 
personal,  in  trust,  and  assume  and  execute  any  trust,  so  created  and 
declared.  Courts  of  chancery  possess  the  same  jurisdiction  over 
corporate  trusts  as  over  other  trust  estates. 

Liability  of  Directors  of  Corporations. 

The  directors  of  corporations,  as  trustees,  are  liable  personally  for 
a  fraudulent  misapplication  of  funds ;  and  trust  moneys  may  be  pur- 
sued in  the  hands  of  any  one  receiving  them  without  consideration, 
or  with  notice  of  the  trust.  One  director  or  trustee  may  be  sued 
alone  for  a  breach  of  trust,  without  bringing  the  others  before  the 
court 

Iioans  upon  Collaterals. 

Corporations  are  also  created  with  trust  powers  of  another  kind; 
as  for  the  purpose  of  loaning  money  on  a  deposit  of  goods,  by  way  of 
pledge  or  security. 

Multiplicity  of  Corporations. 

We  are  multiplying  in  this  country,  to  an  unparalleled  extent,  the 
institution  of  corporations,  and  giving  them  a  flexibility  and  variety 
of  purpose  unknown  to  the  Boman  or  the  English  law. 

*  FhUUps  Academy  v.  King,  12  Mass.  540. 
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4.  Capacity  to  Hold  Lands,  and  to  Sue  and  be  Sued. 

It  was  incident  at  common  law  to  every  corporation  to  have  a 
capacity  to  purchase  and  alien  lands  and  goods,  unless  specially  re- 
strained by  its  charter,  or  by  statute.  All  corporations,  inde* 
pendent  of  positive  law,  have  the  absolute  right  of  disposition  of 
lands  and  chattels,  neither  limited  as  to  objects,  nor  circumscribed 
as  to  quantity.  They  may  execute  a  mortgage  to  secure  a  debt,  or 
may  take  a  mortgage  upon  land  by  way  of  security  for  loans  made 
in  the  course  of  their  lawful  operations. 

Religious  Corporations. 

This  common  law  right  of  disposition  continued  in  England,  until 
restraining  statutes  as  to  religious  corporations,  were  passed  during 
the  reign  of  Elizabeth.  These  disabling  acts  have  not  been  re-en- 
acted in  New  York,  but  the  better  opinion  is  that  no  religious  corpo- 
ration in  that  state  can  sell  in  fee  any  real  estate  without  the  chan- 
cellor's order;  its  powers  over  realty  being  limited  to  the  authority 
to  demise,  lease  and  improve  the  same  for  the  use  of  the  congrega- 
tion. 

Bights  of  the  Original  Grantor. 

Corporations  have  a  fee  simple  for  the  purpose  of  alienation,  but 
they  have  only  a  determinable  fee  for  the  purposes  of  enjoyment 
On  the  dissolution  of  the  corporation,  the  reverter  is  to  the  original 
grantor  or  his  heirs;  but  the  grantor  will  be  excluded  by  the  aliena- 
tion in  fee,  and  in  that  way  the  corporation  may  defeat  the  possi- 
bility of  a  reverter. 

Statutes  of  Mortmain. 

In  England,  corporations  are  rendered  incapable  of  purchasing 
lands  without  the  king's  license;  and  this  restriction  extends  equally 
to  ecclesiastical  and  lay  corporations.  The  succession  of  these  re- 
stricting statutes  from  Magna  Carta  down  took  away  the  capacity 
vested  in  corporations  by  the  common  law.  They  are  termed  the 
statutes  of  mortmain,  and  they  applied  only  to  real  property.  They 
were  introduced  to  check  the  ecclesiastics  from  absorbing  for  the 
benefit  of  the  church  in  perpetuity,  in  hands  that  never  die,  all  the 
lands  of  the  kingdom,  and  thereby  withdrawing  them  from  public 
and  feudal  charges.  The  earlier  statutes  of  mortmain  were  levelled 
at  religious  houses,  but  the  statute  of  Richard  IL  declared  all  civil 
and  lay  corporations  were  within  the  same  prohibition,  and  that 
lands  conveyed  to  any  third  person,  for  the  use  of  a  corporation,  were 
liable  to  forfeiture,  in  like  manner,  as  if  conveyed  dhrectiy  in  mort- 
main. The  statutes  of  mortmain  are  not  in  force  in  this  countiy, 
excepting  in  the  state  of  Pennsylvania,  where  they  are  received,  as 
far  as  they  are  applicable. 
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Checks  to  the  Acquisition  of  Lands. 

In  the  United  States,  the  only  legal  check  to  the  acquisition  of 
lands  by  corporations  consists  in  special  restrictions  contained  in 
their  acts  of  incorporation,  which  usually  confine  the  capacity  to 
purchase  real  estate  to  specified  objects. 

Action  by  or  against  Corporations. 

Corporations  have  a  capacity  to  sue  and  be  sued  by  their  corporate 
names.  Private  moneyed  corporations  may  not  only  be  sued  like 
individuals  in  assumpidt  for  breaches  of  contract,  but  they  may  be 
sued  by  a  special  action  on  the  case  for  neglect  and  malfeasance 
and  breaches  of  duty,  and  in  actions  of  trespass  and  trover  for  dam- 
ages resulting  from  trespass  and  torts  committed  by  their  agents  un- 
der their  authority.  The  authority  of  such  agents  need  not  be  under 
seal.  Corporations  should  be  sued  by  original  writ  or  summons; 
and  at  common  law,  they  might  be  compelled  to  appear  by  distress 
or  seizure  of  their  property.  A  foreign  corporation,  as  its  members 
are  aliens,  may  sue  in  the  federal  courts.  Corporations  of  one 
state  may  contract  and  sue  in  their  corporate  name  in  another. 

6.  Bight  of  Corporations  to  Hold  to  Charitable  Uses. 

It  has  been  a  mooted  question,  whether  a  corporation,  instituted 
as  a  charity,  could  be  permitted  to  become  the  cestui  que  trust  of 
lands  devised  for  charitable  uses.  Corporations  are  excepted  out  of 
the  statute  of  wills  in  England,  and  in  most  of  the  states;  and  it 
has  been  decided  that  they  cannot  be  directly  devisees  at  law. 

Statute  of  Elizabeth. 

But  by  the  statute  of  Elizabeth,  termed  the  statute  of  charitable 
uses,  lands  may  be  devised  to  a  corporation  for  a  charitable  use,  and 
chancery  will  support  and  enforce  the  charitable  donation.  The 
various  charitable  purposes  which  will  be  sustained  are  enumerated 
in  the  statute.  This  statute  has  probably  not  been  re-enacted  in 
any  of  the  United  States;  though  it  may  not  have  been  abrogated  in 
some  of  them. 

Power  of  Courts  of  Equity. 

The  question  is,  whether  a  court  of  equity  has  power  to  execute 
and  enforce  such  trusts  as  charities,  independent  of  any  statute,  and 
when  no  statute  declares  them  unlawful  The  statute  of  wills 
merely  excepts  corporations  from  the  description  of  competent  devi- 
sees; and  there  is  nothing  in  the  act,  declaring  it  unlawful  for  a  cor- 
poration to  take  for  a  charitable  use.  They  are  left  in  the  same 
state,  as  if  the  statute  of  wills  had  not  been  passed;  and  the  question 
is  whether  a  court  of  equity  may  enforce  a  devise  to  or  for  the  use 
of  a  corporation,  provided  the  object  be  a  charity  in  itself  lawful 
and  commendable.     The  weight  of  English  opinion  and  argument 


800  THE  BIBHn  OF  PB880H8.  [PABT  IT 

f  arora  an  original  and  necesaaiy  joriadiction  In  chaiiceryy  In  respect 
to  beqneata  and  deyiaea  in  trust  to  persons  competent  to  take  for 
charitable  pnrposes,  when  the  general  object  of  the  charily  is  sp^ 
cific  and  certain*  and  not  contrary  to  any  positire  rule  of  law. 

BngHsh  Jurisdiction  orer  Gbarities. 

The  elements  of  the  doctrine  of  the  English  chancery  relating 
to  charitable  nses  are  to  be  found  in  the  ciyil  law,  and  it  is  qnes- 
tionable,  whether  the  English  qrstan  of  charities  is  to  be  referred 
exclusively  to  the  statute  of  Elizabeth.  The  statute  has  been  re- 
sorted to  as  a  guide,  because  it  contained  the  largest  enumeration 
of  meritorious  charitable  uses;  and  it  may  be  denned  declarat(»y 
law  or  specification  of  previously  recognised  charities,  rather  thsui 
the  creator  of  objects  of  chancery  jurisdiction  over  charities.  If 
the  whole  jurisdiction  of  equity  over  charitable  uses  and  devises 
was  grounded  on  the  statute  of  Elizabeth,  then  we  conclude,  as  the 
statute  has  never  been  re-enacted,  our  courts  of  equity  in  this 
country  are  cut  off  from  a  large  fidd  of  jurisdiction  over  some  of 
the  most  meritorious  trusts.  The  preamble  of  the  statute  of  Eliza- 
beth indicates,  that  it  did  not  intend  to  give  any  new  validity  to 
charitable  donations,  but  rather  to  provide  a  new  and  more  effectual 
remedy  for  the  breaches  of  those  trusts. 

6.  Powers  of  Oorporatlons  to  Make  Contracts. 

It  was  a  rule  of  the  common  law,  that  a  corporation  could  not 
manifest  its  intentions  by  any  oral  discourse,  and  that  it  spoke  and 
acted  only  by  its  common  seal  Afterwards  this  rule  was  relaxed, 
and  corporations  were  permitted  to  act,  in  ordinary  matters,  with- 
out deed;  as  to  retain  a  servant.  It  has  been  decided,  that  a 
bailiff  of  a  corporation,  for  the  purpose  of  distress,  did  not  require 
an  appointment  in  writing,  but  that  no  interest  could  depart  from 
a  corporation,  as  a  lease  for  years,  a  license  to  take  fees,  and  a  power 
of  attorney  to  make  livery,  without  a  deed. 

Parol  Contracts  of  Corporation  Agents. 

The  supreme  court  has  declared,  that  whenever  a  corporation 
aggregate  was  acting  within  its  legitimate  powers,  all  parol  con- 
tracts, made  by  its  authorized  agents,  were  express  and  binding 
promises  of  the  corporation;  ^  and  all  duties  imposed  upon  them 
by  law,  and  all  benefits  conferred  at  their  request,  raised  implied 
promises,  for  which  an  action  would  lie.  Hence,  it  was  held,  that 
bunks,  and  other  commercial  corporations,  might  bind  themselves 
by  the  acts  of  their  authorized  officers  and  agents,  without  the  cor- 
porate seal* 

■  Bank  of  Columbia  v.  Patterson's  Adm*rs,  7  Orandi,  280. 
*  Fleckner  v.  U.  S.  Bank,  8  Wheat  338. 
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Omission  of  Corporate  Seal. 

The  ancient  doctrine,  that  a  corporation  could  only  aot  through 
the  instmmentality  of  its  common  seal,  applied  solely  to  corpora- 
tions  existing  by  the  common  law,  and  had  no  reference  to  corpora- 
tions created  by  statute,  whose  charters  contemplate  the  business 
to  be  transacted  exclusively  by  a  board  of  directors.  The  rule  has 
been  broken  in  upon,  in  modern  times,  in  respect  to  oonmion  law 
corporations. 

Acts  of  the  Board  of  Directors. 

The  acts  of  the  board  of  directors,  evidenced  by  a  written  vote, 
are  as  completely  binding  upon  the  corporation,  and  as  complete 
authority  to  its  agents,  as  the  most  solemn  acts  done  under  the 
corporate  seaL 

Banks. 

With  respect  to  banks,  from  the  very  nature  of  their  operation 
in  discounting  notes,  receiving  deposits,  paying  checks,  and  other 
ordinary  contracts,  it  would  be  impracticable  to  affix  the  corporate 
seal,  as  a  confirmation  of  each  individual  act 

Specific  Mode  of  Acting  Prescribed. 

Where  corporations  have  no  specific  mode  of  acting  prescribed, 
the  common  law  mode  may  be  inferred.  But  every  corporation 
created  by  statute  must  act  as  the  statute  prescribes;  and  it  is  a 
settled  doctrine,  that  a  corporation  may  be  bound  by  contracts  not 
under  its  corporate  seal,  and  by  contracts  made  in  the  ordinary 
discharge  of  the  official  duty  of  its  agents  and  officers. 

Attorney  of  a  Corporation. 

It  has  been  held,  that  though  a  corporation  could  only  appear  by 
attorney,  the  authority  of  that  attorney  need  not  be  under  seal,  and 
the  actual  production  of  such  warrant  of  attorney  to  appear  in 
court  is  not  necessary  in  the  case  of  a  corporation  more  than  in 
the  case  of  an  individual.^ 

Contracts  of  Corporation  not  under  Seal. 

That  corporations  can  be  bound  by  contracts  made  by  their 
agents,  though  not  under  seal,  and  also  on  implied  contracts  to  be 
deduced  by  inference  from  corporate  acts,  without  either  a  vote, 
or  deed,  or  writing,  is  a  doctrine  generally  established  in  our  state 
courts;  and  the  technical  rule  of  the  common  law  is,  in  very  great 
degree,  done  away  in  the  jurisprudence  of  the  United  States. 

Binding  Acts  of  Agents. 

But  it  is  equally  well  settled,  that  though  parol  evidence  be  ad- 
missible to  prove  the  agency  and  contracts  of  an  agent  of  a  oor- 

*  Osborn  v.  Bank  of  U.  S.,  0  Wheat  TSS. 
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poration,  corporations,  like  natural  persons,  are  bound  only  by  the 
acts  and  contracts  of  their  agents^  done  and  made  within  the  scope 
of  their  authority. 

7.  Name  of  Corporation. 

It  is  a  general  rule,  that  corporations  must  take  and  grant  by 
fheir  corporate  name.  Without  a  name,  they  could  not  perform 
their  corporate  functions,  and  if  none  be  expressly  given,  one  may 
be  assumed  by  implication. 

Effect  of  Misnomer. 

A  misnomer  in  a  grant  by  a  statute  or  by  devise  to  a  corporation 
does  not  avoid  the  grant,  provided  the  corporation  really  intended 
it  to  be  made  apparent  An  immaterial  variation  in  the  name  of 
the  corporation  does  not  avoid  its  grant;  though  it  is  not  settled 
with  precision,  what  variations  in  the  name  are  substantial.  A 
variation  from  the  precise  name  of  the  corporation,  when  the  true 
name  is  necessarily  to  be  collected  from  the  instrument,  or  is  shown 
by  proper  averments,  will  not  invalidate  a  grant  by  or  to  a  corpora- 
tion, or  a  contract  with  it  It  certainly  would  be  unjust  to  permit 
a  corporation  to  set  aside  its  own  grant  by  reason  of  misnom^  in 
its  own  name. 

8.  Power  to  Elect  Members  and  Frame  By-Laws. 

The  acts  of  the  majority,  in  cases  within  the  charter  powers;  bind 
the  whole.  The  majority  here  means  the  major  part  of  those  who 
are  present  at  a  regular  corporate  meeting. 

Majority  of  Directors. 

There  is  a  distinction  taken  between  a  corporate  act  to  be  done 
by  a  select  and  definite  body,  as  by  a  board  of  directors,  and  one  to 
be  performed  by  the  constituent  members.  In  the  latter  case,  a 
majority  of  those  who  appear  may  act;  but  in  the  former,  a  majority 
of  the  definite  body  must  be  present,  and  then  a  majority  of  the 
quorum  may  decide.  This  is  the  general  rule,  in  the  absence  of  a 
special  provision  in  the  act  or,  charter  of  incorporation. 

Power  of  Election. 

The  power  of  election,  or  the  filling  of  vacancies  of  members,  re- 
moved by  death  or  otherwise,  is  incident  to  and  necessarily  implied 
in  every  aggregate  corporation  from  the  principle  of  self-preserva- 
tion. Usually  the  charter  or  statute  prescribes  the  time  and  man- 
ner of  corporate  elections,  and  defines  the  qualificationB  of  the 
electors.  If  not  done  to  the  requisite  extent  in  the  act  or  charter, 
it  is  in  the  power  of  the  corporation  itself,  by  its  by-laws,  to  regu- 
late the  manner  of  election,  and  the  requisite  proof  of  the  quali- 
fications of  the  electors,  in  conformity  with  the  principles  of  the 
charter. 
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By-Ijaws  of  Corporations. 

It  has  been  held,  that  a  corporation  might,  by  a  by-law,  give  to 
ita  president  the  power  of  appointing  inspectors  of  corporate  elec- 
tions, and  also  define  by  by-laws  the  nature  of  the  tickets  to  be  used, 
and  the  manner  of  voting.^  All  such  regulations  rest  in  the  discre- 
tion of  the  corporation,  provided  no  chartered  right  or  privilege  be 
infringed,  or  the  law  of  the  land  violated. 

Qoaliflcations  of  Electors. 

A  by-law  cannot  exclude  an  integral  part  of  the  dectors,  nor  im- 
X)08e  upon  them  a  qualification  inconsistent  with  the  charter,  or 
unconnected  with  their  corporate  character.  Though,  in  the  case 
of  elections  in  public  and  municipal  corporations,  every  vote  must 
be  personally  given,  yet  in  the  case  of  moneyed  corporations,  in- 
stituted for  private  purposes,  the  right  of  voting  by  proxy  may  be 
delegated  by  the  by-laws,  when  the  charter  is  silent 

Officers  of  a  Corporation  Continuing  in  Office. 

It  is  a  question  not  definitely  settled,  whether  the  officers  of  a 
corporation,  who  are  directed  to  be  annually  elected,  can  continue 
in  office  after  the  year,  and  until  others  are  duly  elected,  in  cases 
where  the  time  of  election  under  the  charter  has  elapsed,  either 
through  mistake,  accident  or  misfortune;  and  there  exists  no  pro- 
vision in  the  charter  for  the  case.  The  words  "annually  elected" 
are  merely  directory,  and  presumably  do  not  take  away  the  power 
incident  to  a  corporation  to  elect  afterwards. 

Public  Officers  de  Facto. 

In  the  case  of  public  officers,  who  are  such  de  facto,  under  color 
of  office  by  an  election  or  appointment  not  strictly  legal,  or  without 
having  properly  qualified,  or  by  holding  over  after  tiie  period  pre- 
scribed for  a  new  appointment,  as  in  the  case  of  sheriffs  or  consta- 
bles, their  acts  are  held  valid  as  respects  the  rights  of  third  persons, 
who  have  an  interest  in  them,  and  as  concerns  the  public,  to  pre- 
vent a  failure  of  justice. 

Mode  of  Election. 

At  the  election,  the  assent  of  a  majority  of  the  corporation  to  any 
germane  transaction  must  be  given  when  the  members  are  assem- 
bled collegialiter;  and  they  must  act  simul  et  semel,  and  not  scat- 
teringly,  at  different  times  and  places. 

Power  to  Make  By-Laws. 

The  power  to  make  by-laws  is  either  expressly  given  to  a  corpo- 
ration or  tacitly  annexed,  as  a  necessary  incident  to  fulfil  the  pur- 
poses of  its  institution.    When  the  objects  of  the  power  and  the  per- 

'  Com.  V.  Woelpei,  3  Berg.  &  B.  29. 
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80118  to  execute  it  are  not  speciaDy  defined  in  the  charter,  it  is  neces- 
sarily limited  to  tho8e  purposes,  and  resides  in  the  body  politic  at 
large.  It  is  nsnal,  however,  in  the  charter  to  vest  the  power  of 
making  by-laws  in  a  select  body,  as  a  board  of  trustees  or  directors. 
These  corporate  powers  of  legidation  must  be  exercised  reasonably, 
and  in  sound  discretion,  and  strictly  within  the  limits  of  its  char- 
ter, and  in  accordance  with  the  law.  Subject  to  these  restrictions, 
the  power  to  make  by-laws  may  be  sustained  and  enforced  by  just 
pecuniary  penalties. 

8.  Power  of  BemovaL 

The  power  of  amotion  or  disfranchisement  of  a  member  for  a 
reasonable  cause  Ib  a  power  necessarily  incident  to  every  corpora- 
tion. Formerly  it  was  the  doctrine,  that  no  monber  could  be  dis- 
franchised by  the  act  of  the  corporation,  unless  the  charter  expressly 
conferred  the  power,  or  it  existed  by  prescription.  This  power  of 
amotion  must  be  exercised  for  good  cause;  and  it  must  be  for  some 
ofFence  that  has  an  immediate  relation  to  the  duties  of  a  party  as 
a  corporator.  As  to  offences  which  have  no  immediate  relation  to 
his  corporate  trust,  but  which  render  a  party  infamous  and  unfit 
for  any  office,  they  must  be  established  by  indictment  and  trial  at 
law,  before  the  corporation  can  expel  for  such  cause. 

Opposition  to  Corporate  Interests. 

In  a  Pennsylvania  case,  while  it  was  admitted  to  be  a  tacit  con* 
dition  annexed  to  the  corporate  franchise  that  the  members  would 
not  oppose  corporate  interests,  and  that  expulsion  might  follow  a 
breach  of  the  condition;  yet  it  was  adjudged,  that  without  an  ex- 
press power  in  the  charter,  no  member  could  be  disfranchised,  un- 
less guilty  of  some  offence,  which  either  affected  the  interests  or 
good  government  of  the  corporation,  or  was  indictable  by  the  law 
of  the  land,  and  of  which  he  had  been  convicted.^ 

Authority  to  Bemove. 

If  there  be  no  special  provision  in  the  charter,  the  power  of  re- 
moval of  a  member  for  just  cause  resides  in  the  whole  body.  But 
a  select  body  of  the  corporation  may  possess  such  power,  not  only 
when  given  by  the  charter,  but  in  consequence  of  a  by-law  made  by 
the  body  at  large;  for  the  body  at  large  may  delegate  their  powers 
to  a  select  body. 

IMsfiranchisement  and  Amotion. 

Disfranchisement  applies  to  members,  and  amotion  only  to  officers, 
and  if  an  officer  be  removed  for  good  cause,  he  may  stUl  remain  a 
member  of  the  corporation.  Disfranchisement  Ib  the  greater  power; 
and  in  joint  stock  or  moneyed  corporations  no  stockholder  can  be 

'  Com.  V.  St  Patrick's  Ben.  Soc.,  2  Bin.  441. 
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disfranchised,  and  thereby  deprived  of  his  property  or  interest  in 
the  general  fund  by  any  act  of  the  corporators,  without  at  least 
an  express  authority  for  that  purpose.  Unless  an  oflScer  be  elected 
and  declared  to  hold  during  pleasure,  the  power  of  amotion  ought 
to  be  exercised  in  a  just  and  reasonable  manner,  and  upon  due  no- 
tice and  opportunity  to  be  heard. 

10.  Corporate  Powers  Strictly  Oonstmed. 

The  modem  doctrine  is  to  consider  corporations  as  haying  such 
powers  as  are  necessary  to  carry  into  effect  the  powers  expressly 
granted,  and  as  not  having  any  others.  No  rule  of  law  comes  with 
a  more  reasonable  application,  considering  how  lavishly  charter  priv- 
ileges have  been  granted.  As  corporations  are  mere  creatures  of 
the  law,  established  for  special  purposes,  and  deriving  their  powers 
from  the  acts  creating  them,  they  should  be  obliged  to  show  their 
authority  for  the  business  they  assume,  and  be  confined  in  their 
operations  to  the  mode,  manner,  and  subject  matter  prescribed. 

Must  not  Execute  Foreign  Purposes. 

Corporations  cannot  bind  themselves  for  purposes  foreign  to  those 
for  which  they  were  established.  If  created  for  purposes  of  trade, 
they  must  have  power  to  accept  bills  and  issue  notes.  If  organized 
for  other  purposes  than  trade,  as  for  instance  to  supply  water,  there 
is  no  necessary  implication  that  they  should  have  power  to  issue 
negotiable  paper,  and  possibly  must  have  an  express  authority  so 
to  do. 

Acts  of  Corporation  Agents. 

The  acts  of  their  agents  are  construed  with  equal  strictness^  and 
hence,  though  a  deed  be  signed  by  the  president  and  cashier  of  a 
corporation,  and  the  seal  be  affixed,  the  court  may  look  beyond  the 
corporate  seal,  and  if  it  appear  that  the  seal  was  affixed  without 
the  authority  of  the  directors,  the  instrument  may  be  declared  null 
and  void. 

IV.    VISITATION  OP  CORPORATIONS. 

Bestricted  to  Ecclesiastical  and  Eleemosjmary  Corpora- 
tions. 
This  power  of  visitation  is  restricted  to  ecclesiastical  and  deemos- 
ynary  corporations.  Eleemosynary  corporations  are  colleges,  schools 
and  hospitals.  The  visitation  of  civil  corporations  is  by  the  govern- 
ment itself^  through  the  medium  of  courts  of  justice.  In  case  of 
the  failure  or  want  of  a  visitor  over  a  private  eleemoi^ynary  founda- 
tion, the  duty  of  a  visitation  devolves  in  England  upon  the  crown, 
and  is  exercised  by  the  lord  chancellor.  As  the  chancellor  of  New 
York  cannot  act  in  a  visitorial  capacity,  the  jurisdiction  in  such  case 
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would  revert  to  the  coorte  of  law,  to  be  exercised  onder  oommon 
law  proceas. 

Public  Eleemossmazy  Oorporations. 

To  these  corporations,  a  Tisitorial  power  is  attached  as  a  necessary 
incident  If  the  corporation  be  public,  in  the  strict  sense,  the  gor- 
ernment  has  the  sole  right,  as  trustee  of  the  public  interest,  to 
inspect,  regulate,  control  and  direct  the  corporation,  and  its  funds 
and  franchises,  because  its  whole  franchises  are  given  for  the  pub- 
lic use.  Such  corporations  are  governed  according  to  the  laws  of 
the  land.  The  validity  and  justice  of  their  private  laws  are  exam- 
inable in  the  courts  of  justice;  and  if  there  be  no  provision  in  the 
charter  as  to  succession,  the  law  supplies  the  omission,  and  says  it 
shall  be  by  election* 

Private  Eleemosynary  Corporations. 

But  private  and  particular  corporations,  founded  and  endowed  by 
individuals  for  charitable  purposes,  are  subject  to  the  private  gov- 
ernment of  those  who  are  the  patrons  and  founders.  If  there  be  no 
visitor  appointed  by  the  founder,  the  law  appoints  the  founder  him- 
self and  his  heirs,  to  be  the  visitors.  This  visitatorial  power  arises 
from  the  property  which  the  founder  assigned  to  support  the  char- 
ity; and,  as  he  is  the  author  of  the  charity,  the  law  gives  him  and 
his  heirs  such  visitatorial  power;  an  authority  to  inspect  the  actions 
and  regulate  the  behavior  of  the  members  who  partake  of  the  char- 
ity. 

Visitatorial  Power. 

This  power  is  judicial  and  supreme,  but  not  legislative.  The  vis- 
itor is  to  judge  according  to  the  rules  of  the  college  or  hospital, 
and  it  has  been  held  in  England,  that  the  decision  of  the  visitor  was 
final  and  without  appeal,  the  founder  having  reposed  entire  con- 
fidence in  him,  that  he  will  act  justly.  Usually  the  founders  as- 
sign or  vest  this  power  in  favor  of  certain  specified  trustees  or  gov- 
ernors of  the  institution.  The  power  may  be  inferred  from  the 
nature  of  the  duties  to  be  performed  by  the  corporation  or  trustees 
for  the  recipients  of  the  bounty.'^  Where  governors  or  trustees  are 
appointed  by  a  charter,  according  to  the  will  of  the  founder,  to 
manage  a  charity,  as  is  usually  the  case  in  colleges  or  hospitals, 
the  visitatorial  power  is  deemed  to  belong  to  the  trustees  in  their 
corporate  character. 

Discretion  of  Trustees. 

The  visitors  of  an  incorporated  institution  are  a  domestic  tribunal, 
possessing  an  exclusive  jurisdiction.  From  their  decisions  there  is 
no  appeal    It  is  an  Immemorial  right  given  by  the  common  law  to 

^  Dartmouth  OoUege  v.  Woodward,  4  Wheat.  518. 
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tbB  private  ftranders  of  charitable  corporations,  or  to  thoiie  whom 
they  have  appointed  to  visit  such  institations.  The  jurisdiction 
is  to  be  exercised  within  the  bosom  of  the  corporation,  and  at  its 
place  of  existence.  Such  trustees  or  governors  may  exercise  the 
visitatorial  power  in  sound  discretion,  and  without  being  liable  to 
any  supervision  or  control,  so  far  as  respects  the  government  and 
discipline  of  the  institution,  and  so  far  as  they  exercise  their  pow- 
ers in  good  faith,  and  within  the  limits  of  the  charter.  They  may 
amend  and  repeal  the  by-laws  and  ordinandes  of  the  corporation,  re- 
move its  officers,  correct  abuses,  and  generally  superintend  the  man- 
agement of  the  trust  This  power  of  visitation  is  salutary  to  literary 
institutions,  and  arose  from  the  right  which  every  donor  has  to 
dispose,  direct  and  regulate  his  own  property  as  he  pleases.  ^Ou- 
jus  est  dare  ejus  est  disponere." 

Bights  of  the  Founder  of  a  Charity. 

Though  the  king  or  the  state  be  the  incipient  founder,  under  the 
charter  or  act  of  incorporation,  yet  the  donor  or  endower  is  termed 
the  perficient  founder,  and  may  properly  exercise  a  private  juris- 
diction over  the  future  management  of  the  trust  But  as  this  visit- 
atorial power  is  summary  and  final,  and  therefore  liable  to  abuse, 
it  should  not  be  extended  in  equity. 

Trustees  of  Charities. 

The  trustees  or  governors  of  a  literary  or  charitable  institution, 
in  whom  the  visitatorial  power  vests  by  the  incorporation,  are  not 
placed  beyond  the  reach  of  the  law.  As  managers  of  the  revenues 
of  the  charity,  they  are  subject  to  the  superintending  power  of  the 
court  of  chancery,  not  as  itself  possessing  a  right  to  control  the 
charity,  but  as  possessing  jurisdiction,  in  case  of  an  abuse  of  trust, 
to  redress  grievances  and  suppress  frauds.  Where  a  corporation  is 
a  mere  trustee  of  a  charity,  the  court  of  equity  will  go  no  further; 
and  though  it  cannot  remove  a  corporator,  it  will,  in  a  case  of  gross 
fraud  or  abuse  of  trust,  take  away  the  trust  from  a  corporation,  and 
vest  it  in  other  hands. 

Visitatorial  Power  in  Eleemosynary  Corporations. 

The  visitatorial  power  with  us  applies  only  to  eleemosynary  cor- 
porations. In  England,  ecclesiastical  corporations  are  under  the 
jurisdiction  of  the  bishop  as  visitor,  yet  this  is  not  that  visitatorial 
power  of  which  we  have  spoken,  which  is  discretionary  and  con- 
clusive. It  is  a  part  of  the  ecclesiastical  polity  of  England,  and 
does  not  apply  to  our  religious  corporations. 

Civil  Corporations  not  Visited. 

Civil  corporations,  whether  public,  as  the  corporations  of  towns 
and  cities,  or  private,  as  banking,  insurance,  manufacturing,  and 
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other  oompanies  of  the  like  nature,  are  not  saliject  to  tbim  spedea 
of  yiaitatioiL  They  are  subject  to  the  general  law  of  the  land,  and 
amenable  to  the  judicial  tribnnala  for  the  exercise  and  the  abuse 
of  their  powera  i 

Jurisdiction  of  Ck>urt8  over  Corporations. 

Courts  exercise  jurisdiction  over  all  civil  corporationB,  whether 
public  or  private,  by  writ  of  mandamns^  and  by  information  in  the 
nature  of  quo  warranto. 

Eqnity  Jurisdiction. 

The  court  of  chancery  has  a  jurisdiction  over  all  charitable  cor- 
porations for  breaches  of  trust  The  better  opinion  is,  that  any  cor- 
poration, chargeable  with  trusts,  may  be  inspected,  controlled,  and 
held  accountable,  in  chanceiy,  for  an  abuse  of  such  trusts.  All 
corporations  are  amenable  to  the  courts  of  law,  and  there  only,  in 
all  other  cases,  according  to  the  course  of  common  law,  for  nonuser  or 
misuser  of  their  franchises. 

V.  DISSOLUTION  OF  CORPORATIONS. 

How  AccomplishecL 

A  corporation  may  be  dissolved  by  statute;  by  the  natural  death 
of  all  the  members,  or  of  an  integral  part;  by  surrender  of  its  fran* 
chises;  and  by  forfeiture  of  its  charter,  through  negligence  or  abuse 
of  its  franchises. 

Public  or  Municipal  Corporations. 

In  respect  to  corporations  which  exist  only  for  public  purposes, 
as  counties,  cities  and  towns,  the  legislature^  under  proper  limita- 
tions, has  a  right  to  change,  modify,  enlarge,  restrain  or  destroy 
them,  securing,  however,  the  property  for  the  uses  of  those  for  whom 
it  was  purchased.  A  public  corporation,  instituted  for  adminis- 
tering government,  may  be  controlled  by  the  legislature,  for  such  a 
corporation  is  not  a  contract  within  the  purview  of  the  federal  con- 
stitution. There  is,  in  reality,  but  one  party  in  such  corporations, 
and  the  managers  of  the  corporation  are  merely  trustees  for  the 
publia 

Private  Corporations. 

A  private  corporation,  whether  civil  or  deemosynary,  is  a  con- 
tract between  the  government  and  the  corporators;  and  the  legis- 
lature cannot  repeal,  impair  or  alter  the  rights  and  privileges  con- 
ferred by  the  charter  against  the  consent,  and  without  the  fault 
of  the  corporation,  judicially  ascertained  and  declared.* 

"Dartmouth  CoUege  v.  Woodward,  4 Wheat  518L 
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Bepeallng  OlatuBe  in  Charters. 

It  has  become  qolte  the  practice  in  recent  acts  of  incorporation 
for  private  purposes,  for  legislatures  to  reserve  to  themselves  a 
power  to  alter,  modify  or  repeal  the  charter  at  pleasure.  Though 
the  exercise  of  such  altering  or  repealing  power  may  not  in  such 
cases  be  legally  questionable,  yet  it  is  a  question,  how  far  the  ex- 
ercise of  such  a  power  can  be  consistent  with  justice  and  policy. 
If  the  charter  be  considered  a  compact  between  the  government  and 
the  corporators,  such  a  reservation  is  of  no  force,  unless  made  a  part 
of  the  contract  If  a  charter  of  such  kind  be  granted  and  accepted, 
the  reservation  may  be  valid;  but  if  every  charter  gave  the  state 
such  unlimited  control  at  its  mere  pleasure  of  all  its  grants,  the 
salutary  provisions  of  the  constitution,  so  far  as  refers  to  grants 
from  state  governments,  will  become  of  no  moment. 

Repeal  of  Charter. 

An  absolute  and  unqualified  repeal,  at  once,  of  a  charter  of  a  mon- 
eyed or  trading  corporation  would  be  attended  with  injurious  conse- 
quences. According  to  the  old  settled  law,  in  the  absence  of  any 
statute  provision  to  the  contrary,  upon  the  civil  death  of  a  corpora- 
tion, all  its  real  estate,  remaining  unsold,  reverts  back  to  the  orig- 
inal grantor  and  his  heirs.  The  debts  due  to  and  from  the  cori>ora- 
tion  are  all  extinguished.  Neither  the  stockholders,  nor  the  direct- 
ors or  trustees  of  the  corporation  can  recover  those  debts,  or  be 
charged  with  them  in  their  natural  capacity.  All  the  personal 
estate  of  the  corporation  vests  in  the  people,  as  succeeding  at  com- 
mon law  to  this  prerogative  of  the  crown. 

Loss  of  an  Integral  Part  of  the  Corporation. 

A  corporation  may  also  be  dissolved,  when  an  integral  part  of  the 
corporation  is  gone,  without  whose  existence,  the  functions  of  the 
corporation  cannot  be  exercised;  and  when  the  corporation  cannot 
supply  such  integral  part,  and  has  become  incapable  of  acting.  The 
corporation  then  becomes  virtually  dead  or  extinguished. 

Benovation  of  Old  Corporation. 

The  English  courts  seemed  to  consider  such  a  dissolution  not  en- 
tirely absolute,  but  only  a  dissolution  to  certain  purposes.  The  king 
could  interfere  and  grant  a  new  charter,  and  could  renovate  the  cor- 
poration either  with  the  old  or  new  corporators.  If  so  renovated, 
all  the  former  rights  would  revive  and  attach  on  the  new  corpora- 
tion,, and  among  others  a  right  to  sue  on  a  bond  given  to  the  old 
cori>oration.  But  if  not  renovated,  the  dissolution  becomes  abso- 
lute, because  the  corporation  has  become  incapable  of  acting. 
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Title  to  Lands  of  Old  Corporation. 

In  the  case  of  a  new  Incorporation,  upon  the  difisolution  of  an  old 
one,  the  title  to  the  lands  of  the  old  corporation  does  not  reviye  in 
the  new  corporation,  except  as  against  the  state.  In  England,  it 
would  require  an  act  of  parliament  to  reyive  the  title  as  against  the 
original  grantor,  or  his  heirs ;  but  it  is  doubtful  whether  any  statute 
with  us  would  work  such  an  entire  renovation,  because  vested 
rights  cannot  be  divested  by  statute. 

Continuance  under  New  Name. 

When  a  corporation  has  ceased  to  exist,  there  is  no  continuance 
of  the  former  corporation  under  a  new  name.  It  becomes  altogether 
a  new  institution,  with  newly  created  rights  and  privileges. 

Surrender  of  Franchises. 

It  has  been  contended,  but  at  the  same  time  disputed,  that  a  cor- 
poration may  be  dissolved  by  a  voluntary  surrender  of  its  franchises 
into  the  hands  of  government,  as  well  as  by  an  involuntary  forfei- 
ture of  them,  through  a  total  neglect  of  using  them,  or  using  them 
illegaUy  and  unjustly.  Tet  it  has  been  held,  that  a  corporation  may 
exist,  and  yet  have  no  property  to  surrender. 

Causes  of  Dissolution. 

A  corporation  possesses  a  strong  and  tenacious  principle  of  vital- 
ity. It  can  be  dissolved  in  three  ways:  (1)  By  abuse  or  misuser, 
and  a  consequent  judicial  forfeiture.  (2)  By  surrender  accepted*  on 
record.  (3)  By  the  death  of  all  of  its  members.  It  would  appear, 
that  a  corporation  aggregate  may  surrender,  and  in  that  way  dis- 
solve itself;  but  the  surrender  must  be  accepted  by  government,  and 
be  made  by  some  solemn  act. 

Surrender  by  Private  Corporations. 

In  private  corporations,  which  contain  a  provision  rendering  the 
individual  members  liable  for  corporate  debts,  due  at  the  time  of 
dissolution,  a  more  lax  rule  has  been  indulged.  If  such  private  cor- 
poration suffer  all  its  property  to  be  sacrificed;  and  the  trustees 
actually  relinquish  their  trust,  and  omit  the  annual  election,  and  do 
no  act  manifesting  an  intention  to  resume  their  corporate  func- 
tions,  it  has  been  held,  that  the  courts  of  justice  may,  for  the  sake  of 
the  remedy  and  in  favor  of  creditors,  who  in  such  case  have  their 
remedy  against  the  individual  members,  presume  a  virtual  sur- 
render of  the  corporate  rights,  and  a  dissolution  of  the  corjwration.® 
This  is  the  utmost  extent  to  which  the  doctrine  of  surrender  has  been 
carried,  in  deciding  that  the  corporation  was  to  be  deemed  dissolved, 
for  the  purpose  of  the  remedy  by  the  creditors  against  the  stock- 
holders individually.*^ 

*  Slee  V.  Bloom,  19  Johns.  450.  ^  Penniman  v.  Brlggs,  1  Hopk.  Ch.  843. 
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Misnses  of  Corporate  Franchises. 

But  the  well-established  principle  of  law  remains  good  as  a  gen- 
eral rule,  that  a  corporation  is  not  to  be  deemed  dissolved  by  reason 
of  any  misuser  or  nonuser  of  its  franchises,  until  the  default  has 
been  judicially  ascertained  and  declared.  It  was  adjudged  in  South 
Carolina,  that  the  officers  of  a  corporation  could  not  dissolve  it,  with- 
out the  assent  of  the  great  body  of  the  society. 

Dissolution  by  Breach  of  Trust. 

It  was  formerly  doubted,  whether  a  corporation  could  be  dissolved 
for  a  breach  of  trust  It  is  now  well  settled,  that  it  may,  but  then  it 
must  first  be  called  upon  to  answer.  No  advantage  can  be  taken  of 
any  nonuser  or  misuser  of  a  cori>oration,  by  a  defendant,  in  a  col- 
lateral action.  It  has  been  conceded,  that  a  corporation  might  be 
dissolved,  by  refusal  to  act,  so  as  not  to  have  any  members  requisite 
to  preserve  its  being. 

Proceedings  to  Enforce  Forfeiture  of  Charter. 

There  are  two  modes  of  proceeding  judicially  to  ascertain  and  en- 
force the  forfeiture  of  a  charter  for  default  or  abuse  of  power.  The 
one  is  by  scire  facias;  which  process  is  proper,  where  there  Is  a  legal 
existing  body,  capable  of  acting,  but  whose  members  have  abused 
their  power.  The  other  mode  is  by  information  in  the  nature  of  a 
quo  warranto;  which  is  in  form  a  criminal,  and  in  its  nature  a  civil 
remedy.  This  latter  proceeding  applies,  where  there  is  a  body 
corporate  de  facto  only,  but  who  assume  to  act;  though  from  some 
defect  in  their  constitution,  they  cannot  legally  exercise  their  pow- 
ers. These  modes  of  proceeding  against  cori>oratlons  are  at  the 
instance  and  on  behalf  of  the  government  The  state  must  be  a 
party  to  such  prosecution;  for  the  judgment  is  that  the  parties  be 
ousted,  and  the  franchises  seized  into  the  hands  of  the  government 
This  remedy  must  be  pursued  at  law,  for  a  court  of  chancery  never 
deals  with  a  question  of  forfeiture. 

Chancery  Jurisdiction. 

A  court  of  equity  may  hold  trustees  of  a  corporation  accountable 
for  abuse  of  trust,  but  the  court  cannot,  without  special  statute  au- 
thority, divest  corporations  of  their  corporate  character  and  capacity. 
It  has  no  jurisdiction  in  regard  to  the  legality  or  irregularity  of  the 
election  or  amotion  of  corporators.  These  are  subjects  exclusively 
of  common  law  jurisdiction. 

New  York  Law  as  to  Insolvent  Corporations. 

In  New  York,  when  incorporated  companies  have  abused  thdr 
powers,  or  become  insolvent,  the  court  of  chancery  takes  cognizance. 
All  transfers  in  that  state  by  incorporated  companies,  in  contempla- 
tion of  bankruptcy,  have  beeu  declared  void;   and  if  any  incorpo- 
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rated  bank  should  become  insolvent  or  violate  its  charter,  the  chan- 
cellor was  authorized  by  injunction  to  restrain  the  exercise  of  its 
powers,  and  to  appoint  a  receiver,  and  cause  its  effects  to  be  dis- 
tributed among  Its  creditors.  When  any  cori>oration  in  that  state 
shall  have  remained  insolvent  for  a  year,  or  for  that  i)eriod  have  n^- 
lected  or  refused  to  pay  its  debts,  or  suspended  its  ordinary  business, 
it  shall  be  deemed  to  have  surrendered  its  franchises.  If  the  corpo- 
ration proves,  on  investigation,  to  be  insolvent,  its  effects  are  to  be 
distributed  among  its  creditors  ratably,  subject  to  preferred  claims 
of  the  United  States,  and  of  judgments.  After  the  filing  of  an  ap- 
plication by  the  directors  for  a  dissolution  of  a  corporation,  all 
sales,  conveyances,  assignments,  transfers  and  mortgages  of  any 
corporate  estate  or  judgments  thereafter  confessed  are  void  as 
against  oreditCMrs. 
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PART  V. 

PERSONAL  PROPERTY. 


LECTURE  XXXIV. 
HISTOBY,  PBOGBESS  AND  BIGHTS  OF  PBOPEBTY. 

Personal  Property  Defined. 

This  Ifi  the  species  of  property  which  first  arises,  and  is  cnltiyated 
in'  the  rudest  ages.  As  commerce  and  arts  advance,  personal  prop- 
erty maintains  its  level,  if  it  does  not  rise  superior  to  property  in 
land  itself,  in  the  influence  it  exercises  over  the  talents,  the  passions 
and  the  destiny  of  mankind.  It  is  a  dream  of  the  imagination  to 
picture  men  existing  without  notions  of  separate  property,  and 
having  all  things  in  common.  No  such  state  was  intended  for  man 
in  the  benevolent  dispensation  of  Providence.  The  sense  of  prop- 
erty is  inherent  in  the  human  breast,  and  the  gradual  enlargement 
and  cultivation  of  that  sense  from  its  feeble  force  in  the  savage 
state  to  its  full  vigor  and  maturity  among  polished  nations  forms 
an  instructive  part  of  the  history  of  civil  society.  Man  was  in- 
tended for  society  and  government,  and  for  the  acquisition  and 
enjoyment  of  property.  It  is  the  law  of  his  nature,  in  obeying 
which,  he  exercises  his  faculties,  and  displays  the  exalted  powers 
of  the  human  mind. 

Title  by  Occupancy. 

Occupancy  gave  the  first  right  to  property  in  lands  and  movables. 
It  is  the  natural  and  original  method  of  acquiring  it;  the  title  con- 
tinuing so  long  as  the  occupancy  continues.  The  right  of  prop- 
erty, founded  on  occupancy,  is  suggested  to  the  human  mind  by 
feding  and  reason,  prior  to  the  influence  of  positive  institutions. 

Agrarianism. 

Some  modem  theorists  have  considered  separate  and  exclusive 
property,  and  inequalities  of  property  aa  the  cause  of  injustice,  and 
the  unhappy  result  of  government  But  human  society  would  be 
in  a  wretched  condition,  if  it  were  possible  to  be  instituted  or  re- 
organized upon  the  basis  of  such  speculations.  The  sense  of  prop- 
erty stimulates  men  to  action,  and  so  long  as  the  right  of  acquisi- 
tion conforms  with  the  social  relations  in  its  exercise,  and  the  moral 
obligations  which  spring  from  them,  it  ought  to  be  sacredly  pro- 
tected. 
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The  Sense  of  Property. 

The  natural  and  actiye  sense  of  property  peryades  the  founda- 
tions of  social  improYement  It  leads  to  the  cultivation  of  the 
earth,  the  institution  of  goyemment,  the  establishment  of  justice, 
the  acquisition  of  the  comforts  of  life,  the  growth  of  the  useful  arts, 
the  spirit  of  commerce,  the  productions  of  taste,  the  erections  of 
charity,  and  the  display  of  the  beneyolent  affections. 

The  Bight  of  Property. 

The  exclusive  right  of  using  and  transferring  property  follows 
as  a  sequence  from  the  admission  of  the  right  itself.  In  the  earlier 
stages  of  society,  the  right  of  property  depended  almost  entirely 
upon  actual  occupancy,  and  it  is  a  general  law  of  proi)erty,  that 
actual  delivery  of  possession  is  necessary  to  consummate  the  title. 

Property,  without  Possession. 

Property,  without  possession,  is  too  abstract  an  idea  for  savage 
life,  and  society  had  made  some  advances  towards  civilization  be- 
fore the  temporary  right  of  occupancy  was  changed  into  a  perma- 
nent and  solid  title,  under  the  sanction  of  positive  law. 

Original  Property  in  Land. 

Property  in  land  was  first  in  the  nation  or  tribe,  and  the  right 
of  the  individual  occupant  was  merely  usufructuary  and  tempo- 
rary. It  then  went  by  allotment,  partition,  or  grant  from  the  chief 
of  the  tribe  to  individuals;  and  in  point  of  fact,  property  has  always 
been  the  creature  of  civil  institutions. 

Original  Property  in  Goods. 

By  the  ancient  laws  of  Europe,  the  bona  fide  possessor  of  goods 
had  a  good  title  as  against  the  real  owner,  in  whatever  way,  whether 
by  force,  fraud  or  accident,  the  owner  may  have  been  divested  of 
the  possession.  It  was  the  law  in  parts  of  Grermany,  that  if  a 
person  should  lend,  hire  or  deposit  his  goods  with  another,  and 
they  should  come  to  the  possession  of  a  third  person,  he  woidd  be 
entitled  to  hold  them  as  against  the  original  owner. 

Stolen  Property  under  Boman  Iiaw. 

By  the  Boman  law,  in  its  early  state,  property  stolen  and  wAd 
was  lost  to  the  real  owner,  and  the  only  remedy  was  by  an  action 
against  the  thief.  But  when  the  Roman  law  advanced  to  maturity, 
it  was  held  that  theft  did  not  deprive  a  man  of  his  title  to  prop- 
erty,  and  an  action  existed  against  the  bona  fide  purchaser.  The 
law  of  the  Twelve  Tables  rendered  one  year's  possession  of  goods 
a  good  title  by  prescription. 

Confllscation  of  Stolen  Goods. 

The  ancient  laws  of  Europe,  confiscating  stolen  goods  on  convio- 
tion  of  the  thief,  without  regard  to  the  right  of  the  real  owner,  in- 
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dicates  a  blunt  flense  of  the  right  of  property  dlstinot  from  the 
possession. 

Shipwrecks. 

The  English  doctrine  of  wrecks  was  fonnded  on  this  imperfect 
notion  of  the  right  of  property,  when  it  had  lost  the  evidence  of 
possession.  By  the  common  law,  goods  wrecked  were  adjudged  to 
belong  to  the  king,  and  the  property  was  lost  to  the  owner.  This 
doctrine  was  not  consonant  to  reason  and  humanity,  and  its  rigor 
was  softened  by  the  statute  of  Edward  I^  which  declared,  that  if 
anything  alive  escaped  from  the  wreck,  be  it  man  or  animal,  it  was 
DOt  a  legal  wreck,  and  the  owner  was  entitled  to  reclaim  his  prop- 
erty within  a  year  and  a  day.  The  only  rational  ground  of  the 
claim  on  the  part  of  the  crown  was,  that  the  true  owner  could  not 
be  ascertained.  The  imperial  edict  of  the  Emperor  Gonstantine 
was  more  just  than  the  English  statute,  for  it  gave  the  wrecked 
goods,  in  every  event,  to  the  owner. 

Bedaimiiig  Shipwrecked  Goods. 

The  laws  of  the  several  states  of  this  republic  are  similar  to  the 
edict  of  Gonstantine.  They  declare  that  nothing  that  shall  be  cast 
by  the  sea  upon  the  land  shall  be  adjudged  a  wreck,  but  the  goods 
shall  be  kept  safely  for  the  space  of  9,  year  for  the  true  owner,  to 
whom  the  same  is  to  be  delivered,  on  his  paying  reasonable  sal- 
vage. If  the  goods  be  not  reclaimed  within  tliat  time,  they  shall 
be  sold,  and  the  proceeds  accounted  for  to  the  state. 

Title  to  Personal  Property. 

The  title  to  personal  property  gradually  strengthened,  and  ac- 
quired solidity  and  energy,  when  it  became  understood  that  no 
man  could  be  deprived  of  his  property  without  his  consent,  and 
that  even  an  honest  purchaser  was  not  safe  under  a  defective 
title. 

Sales  in  Market  Overt. 

The  exceptions  to  this  rule  grew  out  of  the  necessities  of  ccmi- 
merce,  and  it  became  a  rule,  that  sales  of  personal  property  in 
market  overt  would  bind  the  property,  even  against  the  real  owner. 
The  markets  overt  in  England  depend  upon  special  custom,  except 
that  in  London,  every  shop,  in  which  goods  are  exposed  publicly 
to  sale,  is  market  overt  for  those  things  in  which  the  owner  pro- 
fesses to  trade.  If  goods  be  stolen,  and  sold  openly  in  such  a  shop, 
the  sale  changes  the  property. 

Sales  not  in  Market  Overt. 

But  if  the  goods  be  not  sold  strictly  in  market  overt,  or  If  there  be 
not  good  faith  in  the  buyer,  or  if  there  be  anything  irregular  or 
unusual  in  the  sale,  it  will  not  affect  the  validity  of  it  as  against 
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the  title  of  the  real  owner.  Coke  held  it  to  be  a  point  of  policy  to 
sustain  fairs  and  markets  overt,  and  hence  the  common  law  ordained, 
that  all  sales  and  contracts  of  anything  vendible  in  markets  overt 
should  bind  those  who  had  a  right. 

Goods  Obtained  by  Fraud. 

The  general  rule,  however,  is  that  goods  obtained  by  a  tort  or 
criminal  fraud,  under  color  of  a  contract,  may  be  taken  by  the  ven- 
dor out  of  the  hands  of  the  purchaser,  or  even  of  a  purchaser  from 
the  tortious  vendee.  It  is  understood,  that  the  English  custom  of 
markets  overt  does  not  apply  to  this  country,  and  the  maxim  of  the 
old  law  holds,  that  no  one  can  transfer  to  another  more  property, 
than  he  himsdf  possesses.  The  bona  flde  purchaser  merely  succeeds 
to  the  rights  of  the  vendor;  hence,  as  a  general  rule,  the  title  of  the 
true  owner  cannot  be  lost  without  his  free  act  and  consent. 

Defect  of  Title. 

A  radical  defect  of  title  in  the  possessor  is,  by  the  general  law  of 
Europe,  available  to  the  true  owner  against  purchasers  and  cred- 
itors; and  there  is  such  a  defect,  when  the  person  from  whom  the 
property  was  acquired  was  incapable  of  consent,  or  when  the  thing 
had  been  stolen  or  taken  by  ^orce.  The  true  owner,  in  these  cases, 
may  vindicate  his  title.  If  goods  be  stolen,  no  title  passes  from  the 
felon  to  the  bona  flde  purchaser. 

Blackstone  on  Title  by  Occupancy. 

Title  to  property,  resting  originally  in  occupancy,  ceased,  of  course, 
upon  the  death  of  the  occupant.  Blackstone  considers  the  descent, 
devise,  and  transfer  of  property,  political  institutions  and  creatures 
of  the  municipal  law,  and  not  natural  rights;  and  that  the  law  of 
nature  suggests,  that  on  the  death  of  the  possessor,  the  estate  should 
become  common,  and  be  open  to  the  next  occupant  He  admits, 
however,  for  the  sake  of  order,  the  universal  law  of  almost  every 
nation  gives  to  the  possessor  the  power  to  continue  his  property  by 
will;  otherwise  the  municipal  law  decides,  who  shall  be  the  heir  of 
the  deceased.  It  may  be  doubted  whether  this  is  a  perfectly  correct 
view  of  the  law  of  nature  on  the  subject 

Law  of  Nature  as  to  Transmission  of  Property. 

The  right  to  transmit  property  by  descent  to  one's  own  offspring 
is  dictated  by  the  voice  of  nature.  Its  universality  as  a  rule  or  ob- 
ligation proves  that  it  has  its  foundation  in  natural  law.  Children 
of  the  owner  of  property  acquired  by  his  industry,  and  by  their  as- 
sociation and  labor,  should  have  a  better  title  to  it  at  his  death  than 
a  passing  stranger,  and  the  former  occupancy  should  properly  con- 
tinue in  the  members  of  the  same  family.    Tlie  better  title  of  the 
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children  haB  everywhere  been  recognized,  and  is  founded  in  the 
natural  affections. 

Distributioii  of  Property. 

But  the  particular  distribution  among  the  heirs  of  the  blood,  and 
the  regulation  and  extent  of  the  degrees  of  consanguinity,  depend 
upon  positive  institution;  and  it  is  the  general  doctrine,  that  prop- 
erty in  land  was  originally  vested  in  the  state  or  sovereign,  and 
derived  by  grant  to  individuals. 

Alienation  of  Property. 

The  power  of  alienation  is  a  necessary  incident  to  the  right  of 
property.  It  was  first  applied  to  movables;  and  a  notion  of  sep- 
arate and  permanent  property  in  land  could  not  have  arisen,  until 
men  had  advanced  from  hunters  and  shepherds  to  the  state  of 
farmers.  Property  in  land  would  not  be  susceptible  of  easy  trans- 
fer, nor,  so  soon  as  movable  property,  be  called  into  action  as  an  arti- 
cle of  conunerce. 

Delivery  of  Possession. 

Delivery  of  possession  was  anciently  requisite  to  the  valid  trans- 
fer of  land.  When  actual  delivery  became  inconvenient,  symbolical 
delivery  took  its  place;  and  as  society  advanced,  writing  was  intro- 
duced, and  the  alienation  of  land  was  by  deed. 

Wills,  Disinheriting  Children. 

The  gratuitous  disposition  of  land  by  will  was  of  slower  growth 
than  alienations  in  the  way  of  commerce  for  a  valuable  considera- 
tion, because  the  children  were  supposed  to  have  a  right  to  the  suc- 
cession on  the  death  of  the  parent,  though  Grotius  considered  dis- 
position by  will  to  be  one  of  the  natural  rights  of  alienation.  In 
the  early  periods  of  English  law,  a  man  was  never  permitted  totally 
to  disinherit  his  children,  or  leave  his  widow  without  provision. 

Under  the  Boman  Law. 

The  Boman  law  would  not  allow  a  man  to  disinherit  his  own  issue, 
his  natural  heirs  and  children,  and  their  descendants,  without  as- 
signing some  just  cause  in  his  will.  The  children,  under  the  civil 
law,  were  deemed  to  have  a  property  in  the  effects  of  the  father, 
and  were  entitled  to  the  management  of  his  estate.  An  action 
would  lie  to  rescind  wills  made  to  the  child's  prejudice  without  just 
cause.  But  the  father  could  charge  his  estate  with  his  debt,  and  so 
render  the  succession  unprofitable;  and  the  children  could  in  that 
case  abandon  the  succession,  and  so  escape  the  obligation  of  the 
debts. 

Wills  in  Athens- 
Testaments  were  introduced  by  Solon  into  the  Athenian  common- 
wealth, in  cases  where  the  testators  had  no  issue. 
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England  under  the  Feudal  Sj^Btem. 

In  England  the  right  of  alienation  of  land  was  long  checked  by  the 
oppressive  restraints  of  the  feudal  system,  and  the  doctrine  of  en- 
tailments. 

AcquicdtionB  of  Property  in  America. 

With  us  the  right  to  acquire,  hold,  enjoy,  alien,  devise  and  trans- 
mit property  by  inheritance  to  one's  descendants,  in  regular  order 
and  succession,  is  enjoyed  in  the  perfection  of  the  absolute  right 
Every  individual  has  as  much  freedom  in  the  acquisition,  use  and 
disposition  of  his  property,  as  is  consistent  with  good  order  and  the 
reciprocal  rights  of  others.  The  state  has  set  bounds  1p  the  acqui- 
sition  of  property  by  corporate  bodies,  for  their  creation  rests  in  the 
discretion  of  the  government,  which  has  a  right  to  impose  such  re- 
strictions upon  their  franchises,  as  a  sense  of  the  public  interest  may 
dictate. 

Equality  of  Property. 

A  state  of  equality  as  to  property  is  impossible  to  be  attained,  for 
it  is  against  the  law  of  our  nature;  and  if  it  could  be  reduced  to 
practice  would  produce  senseless  inactivity,  degrading  the  mind, 
and  destroying  the  happiness  of  social  life.  When  property  circu- 
lates freely  by  the  abolition  of  perpetuities,  entailments,  the  claims 
of  primogeniture,  and  all  inequalities  of  descent,  the  operation  of  the 
steady  laws  of  nature  will  preserve  a  proper  equilibrium,  and  dis- 
sipate accumulations  of  property. 

Sumptuary  Laws. 

Civil  government,  as  a  rule,  cannot  regulate  the  use  ot  property 
in  the  hands  of  the  owners  by  sumptuary  laws  or  any  other  visionary 
schemes  of  frugality  and  equality.  The  notion  that  plain,  coarse 
and  abstemious  habits  of  living  are  inseparable  to  heroism  and 
patriotism  existed  among  classical  writers.  The  Bomans  praised 
sumptuary  laws,  and  vehemently  inveighed  against  the  corrupting 
influence  of  the  arts  of  Greece  and  of  the. riches  and  luxury  of  the 
world. 

Free  InstitutionB  of  Britain. 

But  we  need  only  look  to  the  free  Institutions  of  Britain  and  her 
descendants,  with  their  prosperity,  to  be  satisfied  that  the  abundant 
returns  of  industry  and  genius,  boundless  commerce,  great  wealth, 
cultivation  of  the  arts,  with  the  unfettered  use  of  all  these  blessings, 
are  not  incompatible  with  the  full  enjoyment  of  civil  liberty.  No 
fatal  union  exists  between  prosperity  and  tyranny,  or  between 
wealth  and  corruption. 
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Heroiflm  of  France. 

Nor  have  the  polished  manners  and  refined  taste  which  In  modem 
times  have  rendered  France  renowned,  or  even  the  effeminate  luxury 
of  her  higher  classes,  been  found  to  damp  her  heroism  or  enervate 
her  national  spirit. 

ElementB  of  Liberty. 

Liberty  depends  essentially  upon  the  structure  of  the  government, 
the  administration  of  justice,  and  the  intelligence  of  the  people, 
and  has  very  little  concern  with  equality  of  property  and  frugality 
of  living,  or  the  varieties  of  soil  and  climate. 

Principle  of  Taxation. 

Every  person  is  entitled  to  protection  in  the  enjoyment  of  his  prop- 
erty, not  only  from  its  invasion  by  individuals,  but  from  all  unequal 
and  undue  assessments  by  government  It  is  not  sufficient  that  no 
tax  be  imposed  upon  citizens  but  by  their  representatives  in  the 
legislature.  The  citizens  may  require  the  legislature  itself  to  cause 
all  public  taxation  to  be  fair  and  equal  in  proportion  to  the  value  of 
property,  so  that  no  class  of  individuals,  and  no  one  species  of  prop- 
ert  may  be  unequally  or  unduly  assessed. 

Tax  upon  Waste  Lands. 

A  just  and  perfect  system  of  taxation  is  still  a  desideratum  in 
civil  government,  and  well  founded  complaint  exists,  that  one  species 
of  property  is  unequally  burdened.  This  is  in  the  assessment  of 
taxes  upon  waste  and  unproductive  land,  which  often  has  been  so 
oppressive  as  to  greatly  diminish  its  value.  Assessors,  residing  in 
towns,  often  exaggerate  the  value  of  outside  waste  property,  in  order 
to  throw  as  great  a  share  as  possible  of  the  taxes  of  the  township 
upon  the  non-resident  proprietor.  The  unreclaimed  lands,  which 
the  owner  neither  cultivates  nor  can  sell,  without  great  sacrifice, 
and  which  produce  no  revenue,  are  assessed  not  only  for  charges 
which  may  benefit  the  land,  as  repairing  roads,  but  for  all  the  wants 
and  purposes  of  the  inhabitants  of  the  town.  These  lands  aid  in 
the  maintenance  of  the  poor  and  the  killing  of  wild  animals;  and 
the  inhabitants  of  the  town  are  the  judges  of  the  extent  of  their 
wants. 

Abuse  of  Power  of  Taxation. 

Such  a  power  vested  in  the  inhabitants  of  each  town,  of  raising 
money  to  their  own  use,  on  the  property  of  others,  has  often  pro- 
duced great  injustice.  It  has  corrupted  the  morals  of  the  people, 
and  led  to  the  plunder  of  the  property  of  non-resident  landholders^ 
Congress  in  1787,  anticipating  this  abuse  of  power,  passed  an  act  re- 
lating to  the  northwest  territory,  that  in  no  case  should  any  legis- 
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latare  in  that  section  tax  the  lands  of  non-resident  proprietors  higher 
than  those  of  residents. 

Protectioii  of  Property. 

The  duty  of  protecting  every  man's  property  by  means  of  jnst 
laws,  promptly,  uniformly  and  impartially  administered,  is  <me  of 
the  strongest  of  the  obligations  of  government,  and  yet  one  of  the 
most  difficult  to  perform.  Hume  deemed  the  sole  object  of  govern- 
ment to  be  the  distribution  of  justice. 

Aoquisition  of  Property. 

The  appetite  for  property  is  so  keen,  and  the  blessings  of  it  so 
palpable,  that  the  passion  to  acquire  it  is  incessantly  active.  Every 
man  is  striving  to  better  his  condition;  and  in  the  constant  strug- 
gles between  the  rich  and  the  poor,  the  one  to  preserve  and  the  other 
to  acquire^  and  between  debtor  and  creditor,  the  one  to  postpone  or 
evade,  and  the  other  to  exact  payment,  it  is  to  be  expected  under  the 
influence  of  the  sympathy  which  the  poor  naturally  excite,  that  the 
impartial  course  of  justice,  and  the  duties  of  the  lawgiver,  should, 
in  some  degree,  be  disturbed.  The  federal  constitution,  in  its  efforts 
to  establish  justice,  has  placed  checks  on  the  local  legislation  of  the 
states,  which  have  essentially  contributed  to  the  protection  of  the 
rights  of  property. 

Value  of  Improvements  on  Land. 

Government  is  bound  to  assist  the  rightful  owner  of  property  to 
recover  its  possession,  when  it  has  been  unjustly  lost.  But  If  the 
possessor  of  land  took  possession  in  good  faith,  under  a  mistaken 
belief  that  he  had  acquired  title  from  the  rightful  owner,  and  made 
beneficial  improvements  upon  the  land,  it  is  a  point  of  much  discus- 
sion, whether  the  rightful  owner,  on  recovery,  was  bound  to  refund 
th,e  value  of  the  improvements.  By  the  English  law  and  the  com- 
mon law  of  this  country,  the  owner  recovers  his  land  by  ejectment, 
without  being  subjected  to  the  condition  of  paying  for  the  improve- 
ments which  may  have  been  made  upon  the  land.  The  improve- 
ments are  considered  as  annexed  to  the  freehold,  and  i)assed  with 
the  recovery.  Every  possessor  makes  such  improvements  at  his 
periL^ 

Becovery  in  Equity  for  Improvements. 

But  if  the  owner  of  the  land  be  obliged  to  resort  to  chancery  for 
assistance  in  the  recovery  of  the  rents  and  profits.  Lord  Hardwicke 
intimated,  that  the  rule  of  the  civil  law,  which  is  more  equitable  on 
that  point  than  the  English  law,  would  be  adopted;  and  conse- 
quently the  bona  fide  possessor  would  be  entitled  to  deduct  the 

>  Green  v.  Biddle,  8  Wheat  1. 
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amount  of  his  expense  for  lasting  and  valuable  improvementSy  from 
the  amount  to  be  paid  by  way  of  damages  for  the  rents  and  profits. 
Extra-judicial  dicta  in  the  court  of  errors  of  New  York  have  an- 
nounced, that  in  an  equitable  action  for  the  mesne  profits,  the  de- 
fendant might  have  the  value  of  his  improvements  deducted  by  way 
of  set-ofl.» 


Common  Law  Doctrine  as  to  ImprovementB. 

There  is  no  adjudged  case,  grounded  on  common  law  principles, 
which  declares,  that  the  occupant  of  land,  without  special  contract, 
is  entitled  to  payment  for  his  improvements,  as  against  the  true 
owner,  when  the  latter  was  not  chargeable  with  having  intentionally 
laid  by  and  concealed  his  title. 

Civil  Law  Doctrine  as  to  Improvements. 

The  rule  of  the  civil  law  was,  that  the  bona  fide  possessor  was 
entitled  to  be  reimbursed,  by  way  of  indemnity,  the  expenses  of 
beneficial  improvements,  so  far  as  they  augmented  the  property 
in  value.  It  was  not  the  amount  of  expenses,  strictly  so  considered, 
but  only  the  enhanced  value  of  the  property,  as  the  result  of  such 
improvements,  that  was  estimated,  in  the  equitable  order  to  refund. 
Yet  the  expenses  may  have  been  very  costly,  and  beyond  the  ability 
of  the  claimant  to  refund;  and  he  may  have  had  a  just  affection 
for  the  property,  which  answered  his  requirements,  without  adding 
the  improvements.  The  Eoman  law  allowed  the  judge  to  modify  the 
rule,  and  permitted  the  occupant  to  withdraw  from  the  land  the  ma- 
terials by  which  it  was  improved.  In  most  cases,  that  mode  of  re- 
lief would  be  impracticable;  and  Pothier  suggested  that  the  owner 
be  allowed  to  take  possession,  upon  condition  of  repayment  of  these 
expenditures  by  instalments,  a  charge  for  the  same  remaining  on  the 
land. 

State  Statutes  as  to  Improvements  upon  Waste  Lands. 

Several  state  laws  require  the  value  of  the  improvements  to  be 
assessed  and  paid,  and  are  strictly  encroachments  upon  the  rights 
of  property,  as  recognized  by  the  common  law  of  the  land.  Tet 
peculiar  and  pressing  circumstances,  addressed  to  the  equi^  of 
the  lawgiver,  led  to  the  passage  of  those  statutes  in  reference  to 
waste  lands  in  a  new  country,  in  cases  where  the  occupant  was  in- 
nocent of  negligence  or  dishonesty.  The  titles  to  such  lands  had, 
in  many  cases,  become  very  obscure  and  difficult  to  be  ascertained, 
by  reason  of  conflicting  locations,  and  a  course  of  desperate  specu- 
lation. But  in  a  cultivated  country,  such  indulgences  are  unneces- 
sary and  pernicious,  and  invite  to  careless  intrusion  upon  the 
lands  of  others. 

■  Murray  v.  OouT^meor,  2  Johns.  Oas.  441, 
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Bole  of  Oaveat  Emptor. 

There  are  but  few  cases,  in  which  a  person  may  not,  with  reason- 
able diligence  and  cantions  inqoiryy  discover  whether  a  title  be  dear 
or  donded,  and  caveat  emptor  is  a  maxim  of  the  common  law,  con- 
dndve  to  the  security  of  title. 

Moral  Obligation  to  Fay  for  ImproTements. 

No  man  shonld  be  entitled  to  these  extraordinary  benefits  of  a 
bona  fide  possession  of  land,  nnless  he  entered  and  improved,  in  a 
case  which  appeared  to  him  after  diligent  and  faithfol  inquiry, 
free  from  suspicion.  There  is  no  moral  obligation  for  a  man  to  pay 
for  unauthorized  improvements  on  his  own  land,  which  originated  in 
a  tort  The  supreme  court  of  Louisiana  has  decided,  that  a  bona 
fide  possessor  ceases  to  be  one,  as  soon  as  the  defects  in  his  title  are 
made  known  to  him.  Yet  he  may  still  have  confidence  in  the 
goodness  of  his  title^  even  at  the  time  a  suit  has  been  commenced 
against  him. 

Private  Property  Injared  for  the  Public  Good. 

Many  cases  exist,  in  which  the  rights  of  property  are  made  sub- 
servient to  the  public  welfare.  A  private  mischief  is  to  be  en- 
dured, rather  than  a  public  inconvenience.  This  is  public  necessity. 
If  a  highway  be  out  of  repair,  a  passenger  may  lawfully  pass  through 
an  adjacent  private  enclosure.  So  it  is  lawful  to  raze  houses  to 
prevent  the  spreading  of  a  conflagration.  These  are  cases  of  pub- 
lic necessity,  where  private  property  must  yield  to  the  general  inter- 
est 

Sight  of  Eminent  Domain. 

This  right,  which  is  an  inherent  sovereign  power,  gives  to  the 
legislature  the  control  of  private  property  for  public  uses,  and  for 
such  uses  only.  Boads  may  be  cut  through  the  cultivated  lands 
of  individuals  without  their  consent  In  most  of  the  states,  it  must 
be  dene  by  town  officials  of  their  own  appointment,  upon  the  pre- 
vious appUcation  of  twelve  freeholders;  and  the  value  of  the  lands 
and  amount  of  the  damages  must  be  assessed  by  a  jury,  and  be  paid 
to  the  owner.  In  such  cases  the  interest  of  the  public  is  deemed 
paramount  to  that  of  any  private  individual;  and  yet  even  here, 
the  federal  constitution  and  the  state  constitutions  impose  a  check 
upon  this  exercise  of  legislative  power,  by  declaring  that  private 
property  should  not  be  taken  for  public  use  without  just  compensa- 
tion. 

Compensation  for  Property  Taken. 

A  provision  for  compensation  is  a  necessary  attendant  on  the 
due  exercise  of  the  power  of  the  lawgiver  to  deprive  an  individual  of 
his  property  without  his  consent     This  principle  of  American  con- 
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stitutional  juriBprudence  is  founded  in  natural  equity,  and  is  a  prin- 
ciple of  nniversal  law. 

Ijeglslatlve  I>lacretion. 

As  a  rule,  the  legislature  must  determine,  when  public  uses  re- 
quire the  assumption  of  private  property;  but  if  that  body  should 
take  it  for  a  purpose  not  of  a  public  nature,  as  to  seize  the  property 
of  A  and  give  to  B,  or  should  vacate  a  grant  of  property,  or  of  a 
franchise,  under  the  pretext  of  some  public  use  or  service,  such  cases 
would  be  fraudulent  attacks  upon  private  right,  and  the  law  au- 
thorizing the  acts  would  be  clearly  unconstitutionaL  Real  property, 
and  the  rights  and  privileges  of  private  corporate  bodies,  are  all 
held  by  grant  or  charter  from  government,  and  it  would  be  a  viola- 
tion of  contract,  and  repugnant  to  the  constitution  of  the  United 
States,  to  interfere  with  private  property,  except  under  the  above 
mentioned  limitations. 

Legislative  Interdiction  of  Nnisanees. 

The  lawgiver  may  prescribe  the  mode  and  manner  of  using  prop- 
erty, so  far  as  may  be  necessary  to  prevent  the  abuse  of  the  right 
of  use,  to  the  injury  or  annoyance  of  others,  or  of  the  public.  The 
government  may,  by  general  regulations,  interdict  the  uses  of  prop- 
erty whereby  nuisances  would  be  created,  endangering  the  lives, 
health,  peace  or  comfort  of  the  citizens.  Unwholesome  trades, 
slaughter  houses,  operations  offensive  to  the  senses,  the  deposit 
of  powder,  the  application  of  steam  power  to  propel  cars,  the  build- 
ing with  combustible  materials,  and  the  burial  of  the  dead  may  all 
be  interdicted  by  law,  in  the  midst  of  dense  masses  of  population; 
on  the  principle  that  every  person  must  so  use  his  property  as  not  to 
injure  his  neighbors,  and  that  private  interests  must  be  made  sub- 
servient to  the  interests  of  the  public 
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LECTURE  XXXV. 
NATURE  AND  KINDS  OF  FEBSONAL  FBOFSBTY. 

Personal  Property  Defined. 

Pereonal  property  usually  consists  of  things  temporary  and 
movable,  but  includes  all  subjects  of  property  not  of  a  freehold  na- 
ture,  nor  descendible  to  the  heirs  at  law. 

Division  of  Property. 

The  diyision  of  property  into  real  and  personal,  or  movable  and 
immovable,  existed  in  every  system  of  municipal  law.  Except,  how- 
ever, in  the  term  of  prescription,  the  civil  law  scarcely  made  any 
difference  in  the  regulation  of  real  and  personal  property. 

Beal  Property  in  the  Middle  Ages. 

The  jurisprudence  of  the  middle  ages  was  almost  entirely  occupied 
with  the  government  of  real  estates,  which  were  the  great  source 
of  political  power,  and  the  foundation  of  feudal  grandeur.  In  conse- 
quence of  this  i)olicy,  a  technical  and  artificial  system  was  erected, 
apon  which  the  gradations  of  title  to  land  depended. 

Law  of  Chattels. 

Chattels  were  rarely  an  object  of  notice,  either  in  treatises  or 
reports,  prior  to  the  reign  of  Henry  YL  They  continued  in  a  state 
of  insignificance  until  the  revival  of  trade  and  manufactures,  the 
decline  of  the  feudal  tenures,  and  the  increase  of  industry,  wealth 
and  refinement  rendered  the  acquisition  of  personal  property  an 
object  of  solicitude.  It  then  became  a  subject  of  discussion  in 
the  courts  of  justice,  and  being  less  complicated  in  its  tenure  than 
the  law  of  real  estate,  and  rising  under  the  influence  of  a  liberal 
commerce  and  enlightened  maxims,  it  was  regulated  by  principles 
of  greater  simplicity  and  more  active  justice.  Tbe  law  of  chattels, 
once  so  unimportant,  has  grown  into  a  system  of  such  magnitude, 
as  to  overshadow  in  some  degree,  the  learning  of  real  estates. 

Division  of  Chattels. 

Chattds  is  a  very  comprehensive  term  in  our  law,  and  includes 
every  species  of  property,  which  is  not  real  estate  or  a  freehold. 
Personal  property  is  divided  into  chattels  real  and  chattels  personal. 

Chattels  Seal. 

These  are  interests  annexed  to  or  concerning  the  'realty,  as  a 
lease  for  years  of  land.  The  duration  of  the  term  of  the  lease  is 
immaterial,  provided  it  be  fixed  and  determinate,  and  there  be  a  re- 
version or  remainder  in  fee  in  some  other  person.  It  falls  below  the 
dignity  of  a  freehold,  and  is  regarded  as  a  chattel  interest,  as  it 
does  not  attend  the  inheritance. 
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Chattels,  Attached  to  the  Freehold. 

Some  chattels,  being  necessarily  attached  to  the  freehold,  and  con- 
tribnting  to  its  value  and  enjoyment,  accompany  it  in  its  path  of 
descent  or  alienation.  This  is  the  case  with  deeds  and  other  mnni- 
ments  of  title  pertaining  to  the  inheritance;  also  with  shelves  and 
family  pictures  in  a  house,  and  the  posts  and  rails  of  enclosures. 
So,  also,  the  pigeons  in  a  pigeon  house,  deer  in  a  park,  and  fish  in 
an  artificial  pond  go  with  the  inheritance  as  heirlooms  to  the  heir. 

Original  Law  of  Fixtures. 

Heirlooms  are  a  class  of  property  distinct  from  fixtures;  and  in 
modern  times  for  the  encouragement  of  trade,  and  as  between  land- 
lord and  tenant,  many  things  are  now  treated  as  personal  property, 
which  seem  to  be  attached  to  the  freehold.  The  law  of  fixtures  is 
in  derogation  of  the  original  rule  of  the  common  law,  which  sub- 
jected everything  attached  to  the  freehold  to  the  law  governing  the 
freehold. 

BemoTsI  of  Fixtures. 

The  general  rule  is,  that  things  which  the  tenant  has  affixed  to 
the  freehold  for  the  purpose  of  trade  or  manufactures  may  be  re- 
moved, when  the  removal  is  not  contrary  to  any  prevailing  usage, 
or  does  not  cause  any  material  injury  to  the  estate,  and  which  can 
be  removed  without  losing  their  essential  character  or  value  as 
personal  chattels. 

Character  of  the  Fixtures. 

The  character  of  the  property,  whether  personal  or  real,  in  respect 
to  fixtures,  is  governed  greatly  by  the  intention  of  the  owner,  and 
the  purposes  to  which  the  erection  was  to  be  applied.  Thus  things 
set  up  by  a  lessee,  in  relation  to  his  trade,  as  vats  and  coppers  be- 
longing to  a  soap  boiler,  may  be  removed  during  the  term.  The 
tenant  may  take  away  chimney  pieces,  and  even  wainscot,  if  put 
up  by  himself,  or  a  cider  press  or  pump  erected  by  him,  if  removable 
without  material  injury  to  the  freehold.  A  building  resting  on 
blocks,  and  not  let  into  the  soil,  has  been  held  to  be  a  mere  chattel 
Machinery  for  spinning,  though  nailed  to  the  floor,  and  distillery 
apparatus  and  kettles,  though  set  on  arches,  are  held  to  be  personid 
property.  The  tenant  may  also  remove  articles  put  up  at  his  own 
expense  for  ornament  or  domestic  convenience,  unless  they  be  per- 
manent additions  to  the  estate,  and  so  united  to  the  house  as  ma- 
terially to  impair  it,  if  removed,  and  when  the  removal  would  amount 
to  a  waste. 

Claimants  of  Fixtures. 

Questions  respecting  the  right  to  fixtures,  or  articles  of  a  per- 
sonal nature  attached  to  the  freehold,  usuaUy  arise  between  three 
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claMes  of  penons:  (1)  Between  heir  and  executor.  In  tliis 
ease  the  role  obtains  with  the  ntmost  rigor  in  tevor  of  the  inher- 
itance^ and  against  the  rig^t  to  consider  as  a  personal  diattd  any* 
tiling  which  has  been  affixed  to  the  f  reehcAd.  (2)  Between  the  ex- 
ecutor of  the  tenant  for  life,  and  the  remainder  man  or  reversionar. 
Here  the  rig^t  to  fixtures  is  considered  more  favorably  for  the  ex- 
ecutors. (3)  Between  landlord  and  tenant.  Here  the  daim  to 
have  articles  considered  as  personal  property  is  received  with  the 
greatest  latitude  and  indulgence. 

Fixtures  Erected  for  Purposes  of  Trade. 

There  is  a  distinction  between  annexations  to  the  freehold  for 
the  purposes  <rf  trade  or  manufacture,  and  those  made  for  the  pur- 
poses ot  agriculture.  Lord  Ellenborough  held,  that  the  right  of  the 
tenant  to  remove  was  stronger  in  the  former  case,  and  that  an 
agricultural  tenant,  who  had  erected,  for  the  ccmvenient  occupation 
of  his  farm,  several  buildings,  was  not  entitled  to  remove  them. 
But  that  had  the  erections  been  made  for  the  benefit  of  trade  or 
manufacture,  there  would  apparently  be  no  doubt  of  the  existence 
of  the  right  of  removal 

BlRhts  of  a  Vendee  or  Ijessee. 

The  strict  rale  as  to  fixtures,  that  applies  between  heir  and  ex- 
ecutor, applies  equally  as  between  vendor  and  vendee,  and  mortga- 
gor and  mortgagee;  and  growing  crops,  manure  upon  the  land,  and 
fixtures  erected  by  the  vendor  for  trade  and  manufacture  pass  to  the 
vendee  of  the  land.  Fixtures  go  with  the  premises  to  a  lessee  if 
no  reservation  be  made  at  the  time  of  the  contract. 

Bemoval  of  Fixtures  by  Tenant. 

The  tenant  must  remove  fixtures  put  up  by  him  before  he  quits 
the  possession  on  the  expiration  of  his  lease.  If  not  removed  dur- 
ing the  term,  they  become  the  property  of  the  landlord* 

Agrioultural  Fixtures. 

It  has  been  questioned,  whether  erections  for  agricultural  pur- 
poses ought  not|  in  this  country,  to  receive  the  same  protection  in 
favor  of  the  tenant,  as  those  fixtures  made  for  the  purposes  of  trade 
or  manufacture.  They  may  be  necessary  for  the  enjoyment  of  the 
estate,  and  the  protection  of  its  produce,  and  public  policy  and  the 
interests  of  the  owner  of  the  soil  are  promoted  by  encouraging  the 
tenant  to  improve  the  estate.  Some  of  our  American  decisions  have 
been  liberal  to  the  agricultural  tenant  in  the  removal  of  his  fixtures 
In  one  instance  he  was  allowed  to  remove  from  the  frediold  all 
such  improvements,  as  were  made  by  him,  the  removal  of  which 
would  not  in  any  way  injure  the  premises.^    In  another  case  the 

» Whiting  V.  Brastow,  4  Pick.  3ia 
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tenant  was  allowed  to  remoTe  a  cider  press  erected  for  hfa  own 
Qse.^  Bat  in  no  case  will  the  outgoing  tenant  be  permitted  to  re- 
moYe  the  manure,  which  has  accumulated  on  a  farm  during  his 
term* 

DiBtinction  of  Chattels  in  the  Law. 

The  civil  law  was  much  less  complicated  in  the  discrimination  of 
things  than  the  common  law.  It  divided  them  into  movable  and  im- 
movable; tangible  and  intangible.  The  movable  goods  of  the  civil 
law  were  the  chattels  personal  of  the  common  law.  Whatever  was 
attached  to  the  freehold  was  deemed  a  part  of  the  immovable  things 
of  the  civil  law. 

Property  in  Chattels. 

Property  in  chattels  personal  is  either  absolute  or  qualified.  Ab- 
solute property  denotes  a  full  and  complete  title  and  dominion  over 
it;  but  qualified  property  in  chattels  means  a  temporary  or  special 
interest,  liable  to  be  totally  divested  on  the  happening  of  some  par- 
ticular event. 

Qualified  Property. 

A  qualified  property  in  chattels  may  subsist  by  reason  of  the  na- 
ture of  the  thing  or  chattel  possessed.  The  elements  of  air,  light 
and  water  are  the  subjects  of  qualified  property  by  occupancy,  and 
Justinian  terms  them  common  by  the  law  of  nature.  He  who  first 
places  himself  in  the  advantageous  enjoyment  of  a  competent  por- 
tion of  either  of  them,  cannot  lawfully  be  deprived  of  that  enjoy- 
ment. . 

Wild  Animals. 

Animals  ferae  naturae,  so  long  as  they  are  reclaimed  by  the  art 
and  power  of  man,  are  also  the  subject  of  qualified  property;  but 
when  they  are  abandoned  or  escape,  and  return  to  their  natural 
liberty  and  ferocity,  without  the  animus  revertendi,  the  property  in 
them  ceases.  While  this  qualified  property  continues,  it  is  as  much 
under  protection  of  law  as  other  property,  and  every  invasion  of  it 
is  redressed  in  the  same  manner. 

Tame  AnlmalB  Distinguished. 

It  is  sometimes  difQcult  to  determine  when  an  animal  is  ferae  or 
domitae  naturae.  If  it  belongs  to  the  class  of  tame  animals,  as 
of  horses,  sheep  or  cattle,  it  is  then  clearly  a  subject  of  absolute 
property;  but,  if  it  belongs  to  a  class  of  animals  wild  by  nature, 
such  as  deer,  fish  and  several  kinds  of  fowl,  then  the  animal  is  the 
subject  of  qualified  property,  which  continues  while  the  tameness 
and  dominion  remain.    Buflon^s  theory  was  that  all  nTilmfiia  were 
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originally  wild,  and  owe  all  their  docility  and  d^eneracy  to  the 
hand  of  man.  Orotias  suggested  that  savage  animals  owe  their  un- 
tamed ferocity,  not  to  their  own  natures,  but  to  the  yiolence  of 
man.  Puffendorf  refers  the  question,  whether  the  animal  be  wild 
or  tame,  to  our  knowledge  of  his  habits,  derived  from  fact  and  ex- 
perience. 

Pursuit  and  Capture  of  Wild  Animals. 

It  has  been  held,  that  pursuit  alone  gave  no  property  in  wild  ani- 
mals.* The  animal  must  be  brought  within  the  power  of  the  pur- 
suer, before  the  property  in  the  animal  vests.  Actual  taking  may 
not  in  all  cases  be  requisite,  but  the  possession  must  be  so  far  estab- 
lished by  the  aid  of  nets,  snares,  or  other  means,  that  the  animal 
cannot  escape.  The  mere  pursuit,  and  being  in  view  of  the  animal, 
as  in  a  fox  chase,  does  not  create  a  property.^  It  was  a  question  in 
the  Roman  law,  whether  a  wild  beast  belonged  to  him  who  had 
wounded  it,  so  that  it  might  easily  be  taken.  The  civilians  differed 
on  this  question,  but  Justinian  adopted  the  opinion,  that  the  prop- 
erty in  the  wounded  animal  did  not  attach  until  the  beast  was 
actually  taken. 

Ownership  of  Bees. 

If  a  swarm  of  bees  had  flown  from  the  hive  of  A,  they  were  reputed 
his  so  long  as  the  swarm  remained  in  sight,  and  might  easily  be 
pursued;  otherwise  they  became  the  property  of  the  first  occupant 
Merely  finding  a  tree  on  the  land  of  another,  containing  a  swarm  of 
bees,  and  marking  it,  does  not  vest  the  property  of  the  bees  in  the 
finder.  Bees  which  swarm  upon  a  tree  do  not  become  private  prop- 
erty, until  actually  hived. 

Goods  Bailed,  Pledged  or  Distrained. 

A  qualified  property  in  chattels  may  also  subsist,  when  goods  are 
bailed,  pledged,  or  distrained.  In  those  cases  the  right  of  property 
and  the  possession  are  separated,  and  the  owner  has  only  a  prop- 
erty of  a  temporary  or  qualified  nature,  which  is  to  continue  until 
the' trust  be  performed  or  the  goods  redeemed.  He  is  entitled  to 
protect  this  property  while  it  continues,  by  action,  in  like  manner 
as  if  he  were  the  absolute  owner. 

Joint  Ownership  of  Chattels. 

Personal  property  may  be  held  by  two  or  more  persons  in  joint  ten- 
ancy or  in  common.  In  the  former  case,  the  same  principle  of  sur- 
vivorship applies,  which  exists  in  the  case  of  a  joint  tenancy  in 
lands.  But  owing  to  the  effect  of  survivorship,  joint  tenancy  in 
chattels  is  very  much  restricted.  It  does  not  apply  to  stock  used  in 
any  joint  undertaking,  either  in  trade  or  agriculture,  for  it  would 
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check  enterprise.  Where  one  joint  partner  in  agricnlture  dies, 
his  Interest  or  share  in  the  concern  does  not  snryiye,  but  goes  to 
his  personal  representatives.  Subject  to  these  exceptions,  a  gift 
or  grant  of  a  chattel  interest  to  two  or  more  persons  creates  a 
joint  tenancy;  and  a  joint  tenant,  it  is  said,  may  dispose  of  the  en- 
tire property.  It  has  been  held,  that  where  a  legacy  is  given  to  two 
or  more  persons,  they  take  a  joint  tenancy,  unless  the  wiU  shows  the 
testator  intended  a  severance  of  the  interest 

Thing^s  in  Possession,  and  Things  in  Action. 

Another  distinction  is  the  distribution  of  chattels  into  things 
in  possession  and  things  in  action.  The  latter  are  personal  rights 
not  reduced  to  i>os8ession,  but  recoverable  by  suit  at  law.  Money 
due  on  bond,  note  or  other  contract,  damages  due  for  breach  of 
covenant,  for  the  detention  of  goods,  or  for  torts,  are  things  in  ac- 
tion. In  this  commercial  age,  this  subject  embraces  the  most  use- 
ful learning  in  the  law.  Most  of  the  questions  arising  in  the  inter- 
course of  social  life,  or  which  are  litigated  in  the  courts  of  justice, 
refer  to  this  head  of  personal  rights  in  action. 

Chattels  Limited  over  in  Remainder. 

Chattels  may  be  limited  over  by  way  of  remainder,  after  a  life 
in  them  is  created,  though  not  after  a  gift  of  the  absolute  property. 
The  law  was  early  settled,  that  chattels  real  might  be  so  limited 
by  will.  A  chattel  personal  may  also  be  given  by  will,  and  it  is 
said,  that  the  limitation  may  also  be  equaUy  by  deed,  to  A  for  life, 
with  the  remainder  over  to  B.  At  common  law  there  could  be  no 
limitation  over  of  a  chattel,  but  a  gift  for  life  carried  the  absolute 
interest  It  was  finally  settled,  that  a  gift  for  life  of  a  chattel  was 
a  gift  of  the  use  only,  and  the  remainder  over  was  good  as  an  ex- 
ecutory, devise.  The  limitation  over  in  remainder  is  good  as  to 
every  species  of  chattel  of  a  durable  nature;  and  there  is  no  dijffer- 
ence  in  that  respect  between  money  and  any  other  chattel  interest. 

Bequest  of  Spedflc  Articles. 

There  is  an  exception  to  the  rule  in  the  case  of  a  bequest  of  spe- 
cific things^  as  com,  hay,  and  fruits,  of  which  the  use  consists  in 
the  consumption.  The  gift  of  such  articles  for  life  is  usually,  of 
necessity,  a  gift  of  the  absolute  property;  for  the  use  and  the 
property  cannot  exist  separately.  If  not  specifically  given,  but 
generally  as  goods  with  remainder  over,  the  tenant  for  life  is  bound 
to  convert  them  into  money,  and  save  the  principal  for  the  remainder 
man. 

Perishable  Chattels. 

It  is  a  general  principle,  that  where  any  interest  short  of  abso- 
lute ownership  is  given  in  the  residue  of  personal  estate,  terms  for 
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years  and  other  perishable  funds  of  property  which  may  be  con- 
sumed in  the  use,  are  to  be  concerted  or  invested,  so  as  to  produce 
a  permanent  capital,  and  the  income  thereof  only  is  to  go  to  the  re- 
siduary legatee. 

Estate  Tail  in  Chattels. 

There  cannot  be  an  estate  tail  in  a  chattel  interest,  unless  in 
very  special  cases,  for  that  would  lead  to  a  perpetuity,  and  no  re- 
mainder over  can  be  permitted  on  such  a  limitation.  The  same 
words,  which  under  the  English  law  would  create  an  estate  tail 
as  to  freeholds,  give  the  absolute  interest  as  to  chattels. 

Sectirity  from.  Party  in  Possession. 

The  interest  of  a  party  in  remainder  in  chattels  is  precarious, 
because  another  has  an  interest  in  possession;  and  chattels,  by 
their  very  nature,  are  exposed  to  abuse,  loss  and  destruction.  A 
former  rule  in  chancery  entitled  the  remainder  man  to  demand 
security  from  the  tenant  for  life,  that  the  property  should  be  forth- 
coming at  his  decease,  for  equity  regarded  the  tenant  for  life  as 
a  trustee,  but  that  practice  has  been  overruled.  Lord  Thurlow 
asserted,  that  the  party  entitled  in  remainder  could  demand  the 
exhibition  of  an  inventory  of  the  proi)erty  to  be  signed  by  the  legatee 
for  life,  and  deposited  in  court.  It  is  admitted,  that  security  may 
still  be  required  in  a  case  of  real  danger  of  waste,  secretion  or  re- 
moval of  the  property. 

Property  Sold,  and  Proceeds  InTested. 

Where  there  is  a  general  bequest  of  a  residue  for  life,  with  re- 
mainder over,  the  practice  now  is  to  have  the  property  sold  and 
converted  into  money  by  the  executor,  the  proceeds  safdy  invested^ 
and  the  interest  thereof  paid  to  the  legatee  for  life. 
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LECTURE  XXXVL 

TITLE  TO  FEBSONAL  FBOFEBTY  BY  OBIQINAL  AC- 
QUISITION. 

Title  to  Personal  Property. 

Title  to  personal  property  may  accrue  in  three  different  ways: 

First  By  original  acquisition,  as  by  occupancy,  accession,  and  In- 
tellectual labor. 

Second.  By  transfer,  by  act  of  law. 

Third.  By  transfer,  by  act  of  the  parties. 

I.  Original  Acquisition  by  Occupancy. 

The  means  of  acquiring  personal  property  by  occupancy  are  very 
limited.  Though  priority  of  occupancy  was  the  foundation  of  the 
earliest  right  of  property,  yet  in  the  progress  of  society,  this  original 
right  yielded  to  the  stronger  claims  of  order  and  tranquillity.  Title 
by  occupancy  has  become  almost  extinct,  under  ciyilized  govem- 
ments.  ! 

Gk>ods  Taken  in  War. 

Ckx>d8  taken  by  capture  In  war  were,  by  the  common  law,  ad- 
judged to  belong  to  the  captor.  But  now,  by  the  law  of  nations  and 
the  admiralty  jurisprudence  of  the  United  States,  goods  taken  from 
enemies  in  time  of  war,  vest  primarily  in  the  sovereign,  and  belong 
to  the  individual  captors  only  to  the  extent  and  under  such  regula- 
tions as  positive  law  may  prescribe. 

Goods  liost  or  Abandoned. 

Another  instance  of  acquisition  by  occupancy,  which  still  exists 
under  limitations,  is  that  of  goods  casually  lost  by  the  owner,  and 
unreclaimed,  or  designedly  abandoned  by  him.  In  both  these  cases, 
they  belong  to  the  fortunate  finder.  But  it  is  requisite  that  the  for* 
mer  owner  should  have  completely  relinquished  the  chattel,  before  a 
perfect  title  will  accrue  to  the  finder;  but  meanwhile  the  latter  has 
a  special  property  sufficient  to  maintain  trover  against  every  person 
but  the  true  owner. 

Question  of  Seward. 

The  finder  of  a  chattel  is  not  entitled  to  reward  from  the  owner 
of  the  lost  article,  if  none  had  been  promised.  He  has  no  lien  on  the 
article  found  for  his  trouble  and  expense,  and  he  is  only  entitled  to 
indemnity  against  his  necessary  and  reasonable  expenses  incurred 
on  account  of  the  chattel  The  Boman  law  denied  to  the  finder  of 
lost  property  a  reward  for  the  finding,  and  it  was  deemed  theft  to 
convert  to  one's  own  use  property  found,  when  the  finder  had  no 
reason  to  believe  the  property  had  been  abandoned. 
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Treasnre-TroTe. 

The  right  of  acqnisltloii  bj  finding  Is  confined  to  goods  fonnd  npon 
the  surface  of  the  earth,  and  does  not  extend  to  goods  fonnd  derelict 
at  sea,  though  abandoned  without  hope  of  recoyery.  Kor  does  it 
extend  to  goods  found  hidden  in  the  earth  which  are  termed  treas- 
ure-trove. Such  goods  in  England  belong  to  the  king,  and  in  New 
York  go  into  the  public  treasury.  The  common  law  originally  left 
treasure-trove  to  the  person  who  deposited  it;  or  upon  his  omission 
to  claim  it,  to  the  finder.  Such  treasures,  says  Grotius,  naturally  be> 
long  to  the  finder,  but  the  laws  of  the  middle  ages  ordained  other* 
wise.  The  Hebrews  gave  them  to  the  owner  of  the  ground,  wherein 
they  were  found,  but  the  present  law  of  nations  gives  lost  treasure 
to  the  prince  or  his  grantee.  The  rule  of  the  Emperor  Hadrian  gave 
treasure-troye  to  the  finder,  if  it  was  found  in  his  own  lands,  but  if  he 
found  it  in  the  lands  of  another,  a  moiety  of  the  treasure  went  to 
the  proprietor  of  the  soil,  and  the  remaining  half  to  the  finder,  which 
rule  has  been  adopted  by  the  French. 

Goods  Thrown  Away  by  Thieves. 

Goods  waived  or  scattered  by  a  thief  in  his  fiight,  belong,  at  com< 
mon  law,  to  the  king;  for  default  was  presumed  in  the  party  robbed, 
in  not  making  fresh  pursuit  of  the  thief,  and  at  once  reclaiming  the 
goods.  This  prerogative  of  the  crown  has  never  been  adopted  In  this 
country,  as  against  the  real  owner,  and  never  put  in  practice  as 
against  the  finder;  though  as  against  him,  the  title  of  the  state 
would  presumably  be  deemed  i>aramount. 

Estrays. 

These  also  must  be  excluded  from  title  by  occupancy,  being  cattle 
whose  owner  is  unknown;  for  they  are  usually  disposed  of  by  the 
officers  of  the  town  for  the  use  of  the  poor,  or  other  public  purposes. 

Wrecks. 

All  wrecks  are  likewise  excluded  from  this  right  of  acquisition  by 
occupancy;  for  if  they  be  unreclaimed  for  a  year,  they  are  liable  to 
be  sold,  and  the  net  proceeds,  after  deductions  for  salvage,  paid  into 
the  public  treasury.  The  statutes  on  this  subject  have  been  ex* 
tended  in  practice  to  all  goods  and  moneys  lost,  hidden,  waived  or 
designedly  abandoned,  when  no  owner  appears. 

n.  Original  Acquisition  by  Aocession. 

Property  in  chattels  may  be  acquired  by  accession.  It  may  also 
be  acquired  from  the  admixture  resulting  from  confusion  of  goods. 

Bight  of  Aocession  Defined. 

The  French  code  defines  this  to  be  the  right  to  all  which  one's 
property  produces,  whether  that  property  be  movable  or  immovable^ 
and  the  right  to  that  which  is  united  to  it  by  accession,  either 
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naturaUy  or  artificially.  The  fmits  of  the  earth,  prodaced  naturally 
or  by  human  Industry,  the  increase  of  animals,  and  the  new  species 
of  articles  made  by  one  person  out  of  the  materials  of  another  are 
embraced  by  this  definition.  General  rules  on  this  subject  were 
formed,  digested  and  refined  by  the  sagacity  of  Boman  lawyers,  and 
transferred  from  the  civil  law  into  the  municipal  institutions  of  the 
principal  nations  of  Europe.  By  means  of  Bracton,  they  were  intro- 
duced into  the  common,  law  of  England,  and  now  pervade  our  own 
jurisprudence. 

Examples  of  Acquisition  by  Accession. 

If  a  person  hires,  for  a  limited  period,  a  flock  of  sheep  or  cattle  of 
the  owner,  the  increase  of  the  flock  during  the  term  belongs  to  the 
usufructuary,  who  is  regarded  as  the  temporary  proprietor.^  This 
rule  does  not  apply  to  the  offspring  of  a  female  slave  born  during  the 
hiring  of  the  mother.  The  permanent  owner  of  the  slave  owns  her 
offspring. 

Accession  by  Use  of  New  Materials. 

If  the  materials  of  one  person  are  united  to  the  materials  be- 
longing to  another,  by  the  labor  of  the  latter,  who  furnishes  the  prin- 
cipal materials,  the  property  in  the  joint  produce  is  in  the  latter 
by  right  of  accession.^  According  to  the  doctrine  of  the  Pandects, 
if  one  repairs  his  vessel  with  the  materials  of  another,  the  property 
of  the  vessel  remains  in  him;  but  if  he  builds  the  vessel  from  the 
very  keel  with  the  materials  of  another,  the  vessd  belongs  to  the 
owner  of  the  materials.  The  properly  is  supposed  to  follow  the 
keel. 

Building  Erected  on  Another's  Land. 

If  A  builds  a  house  with  his  own  materials  upon  the  land  of  B, 
the  land,  said  Pothier,  is  the  principal  subject,  and  the  building 
is  but  accessory;  for  the  land  can  subsist  without  the  building, 
but  the  structure  cannot  exist  without  the  ground  on  which  it 
stands;  and  therefore  the  owner  of  the  land  acquired,  by  right  of 
accession,  the  proi)erty  in  the  building.  It  is  the  same  thing  if  A 
builds  a  house  on  his  own  land  with  the  materials  of  another;  for 
the  property  in  the  land  vests  the  property  in  the  building  by  right 
of  accession,  and  the  owner  of  the  land  would  only  be  obliged,  if 
bound  to  answer  at  all,  to  answer  to  the  owner  of  the  materials 
for  the  value  of  them. 

Orain,  Trees  or  Vines. 

The  same  distinctions  apply  to  trees  or  vines  planted  or  seed 
sowed  by  A  in  the  land  of  B.    When  they  take  root  and  grow,  they 

*  Putnam  v.  Wyley,  8  Johns.  432.  *  Merritt  v.  Johnson,  7  Johns.  #71. 
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belong  to  the  owner  of  the  soil,  and  the  other  can  only  claim,  upon 
equitable  principles,  a  recompense  in  damages. 

Soman  Law  as  to  Pictures. 

But  the  Boman  law  held,  that  if  A  painted  a  fine  picture  on 
the  canvas  of  B,  the  rule  would  be  reversed;  for  though  the  paint- 
ing could  not  subsist  without  the  canvas,  and  the  canvas  could  sub- 
sist without  the  painting,  yet  on  account  of  the  excellency  of  art, 
the  canvas  was  deemed  the  accessory  and  went  as  the  property  of 
the  painter  by  right  of  accession. 

Soman  Law  as  to  Poems  or  Histories. 

The  Boman  law  was  quite  inconsistent  on  this  subject;  for  if  a 
fine  poem  or  history  was  written  by  A  on  the  parchment  of  B, 
the  parchment  or  paper  was  deemed  the  principal,  and  drew  to  the 
owner  of  it,  by  right  of  accession,  the  ownership  of  the  poem  or 
history,  however  excellent  it  might  be.  The  French  law  does  not 
follow  this  absurd  decision  of  the  Boman  law,  and  holds  that  the 
paper  is  a  thing  of  no  consideration  in  comparison  with  the  com- 
position, and  the  author  need  only  pay  for  the  value  of  the  paper. 

Title  of  a  Trespasser  by  Accession. 

The  English  law  will  not  allow  one  man  to  gain  a  title  to  the 
property  of  another  upon  the  principle  of  accession,  if  he  took  the 
other's  property  wilfully  as  a  trespasser.  No  matter  what  altera- 
tion of  form  any  property  has  undergone^  the  owner  may  seize  it 
in  its  new  shape  and  be  entitled  to  ownership  in  its  state  of  im- 
provement, if  he  can  prove  the  identily  of  the  original  materials; 
as  if  leather  be  made  into  shoes,  cloth  into  a  coat,  or  a  tree  cut  into 
timber. 

Civil  Law,  as  to  Trespassers. 

The  civil  law,  in  order  to  avoid  encouragement  to  trespassers, 
would  not  allow  a  party  to  acquire  title  by  accession,  founded  on 
his  own  act,  unless  he  had  taken  the  materials  in  ignorance  of  the 
true  owner,  and  the  materials  were  incapable  of  being  restored  to 
their  original  form. 

Change  of  Form  of  Property. 

It  was  held  in  New  York,  that  where  a  trespasser  had  en- 
tered upon  the  land  of  another  and  cut  down  trees,  and  sawed 
and  split  them  into  shingles,  the  conversion  of  the  timber  into 
shingles  did  not  change  the  right  of  property.'  But  if  grain 
be  taken  and  made  into  malt,  or  money  made  into  a  cup,  or 
timber  taken  and  made  into  a  house,  it  is  held,  in  the  old  English 
law,  that  the  property  is  so  altered  as  to  change  the  title.    In  the 

*  Betta  V.  Lee,  5  Johns.  348. 
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civil  law  there  was  much  discussion  as  to  how  far  a  change  of  the 
form  and  character  of  the  materials  would  change  the  title  to  the 
property,  and  transfer  it  from  the  original  owner  of  the  materials 
to  the  person  who  had  effected  the  change. 

Views  of  Justinian. 

If  A  should  make  wine  out  of  the  grapes,  or  meal  out  of  the  com 
of  B,  or  make  cloth  out  of  the  wool  of  G,  or  a  ship  out  of  his  timber; 
if  the  species,  according  to  the  Institutes  of  Justinian,  can  be  re- 
duced to  its  former  rude  materials,  the  owner  of  the  materials  is 
to  be  deemed  the  owner  of  the  new  species;  but  if  the  species 
cannot  be  so  reduced,  as  neither  wine  nor  flour  can  be  reduced  to 
grapes  or  com,  then  the  manufacturer  is  deemed  the  owner,  and 
is  only  to  make  satisfaction  to  the  former  proprietor  for  the  mate- 
rials which  he  had  so  converted. 

Intermiztare  of  Goods. 

In  a  state  of  confusion  of  goods,  where  those  of  two  persons  are 
so  intermixed  that  they  can  no  longer  be  distinguished,  each  of 
them  has  an  equal  interest  in  the  subject,  as  tenant  in  common, 
if  the  intermixture  was  by  consent  But  if  it  was  wilfully 
made  without  mutual  consent,  the  civil  law  gave  the  whole  to  him 
who  made  the  intermixture,  and  compelled  him  to  make  satisfac- 
tion in  damages  to  the  other  party  for  what  he  had  lost  The 
conmion  law  gave  the  entire  property,  without  any  account,  to  him 
whose  property  was  originally  invaded,  and  its  distinct  character 
destroyed.  But  this  rule  is  carried  no  further  than  necessity  re- 
quires; and  if  the  goods  can  be  easily  distinguished  and  separated, 
as  articles  of  furniture  for  instance,  then  no  change  of  property 
takes  place.  So  if  the  articles  mixed  were  of  equal  value,  then  the 
injured  party  takes  his  given  quantity  and  not  the  whole.  But  if 
the  articles  were  of  different  value  or  quality,  and  the  original 
value  not  to  be  distinguished,  the  party  injured  takes  the  whole. 
The  party  guilty  of  the  fraud  must  distinguish  his  own  property 
satisfactorily,  or  lose  it  No  court  of  justice  is  bound  to  make  the 
discrimination  for  him. 

m.  Original  Acquisition  by  Intellectual  Labor. 

Another  property  acquired  by  one's  act  or  power  is  that  of  liter- 
ary property,  embracing  maps,  charts,  writings  and  books,  and  also 
mechanical  inventions,  consisting  of  useful  machines  or  discov- 
eries, produced  by  the  joint  result  of  inteUectual  and  manual  labor. 
As  long  as  these  are  kept  within  the  possession  of  the  author,  he 
has  the  right  of  the  exclusive  enjoyment  of  them  as  of  other  prop^ 
erty,  for  they  have  proprietary  marks. 
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Pabllcation  of  Books. 

Bat  when  they  are  circulated  abroad,  and  published  wltb  the 
author's  consent,  they  become  common  property.  It  has  been  found 
necessary,  however,  for  the  promotion  of  the  useful  arts,  and  the 
encouragement  of  learning,  that  ingenious  men  should  be  stimulated 
to  exertion  in  the  production  of  works  useful  to  mankind  by  the 
hope  of  profit,  as  well  as  by  the  love  of  fame  or  a  sense  of  duty. 
It  is  just  that  they  should  enjoy  the  pecuniary  profits  resulting  from 
mental  as  well  as  bodily  labor. 

Copyrights  and  Patents. 

In  imitation  of  foreign  jurisprudence,  we  have  secured  by  law 
to  authors  and  inventors,  for  a  limited  time,  the  right  to  the  exclu- 
sive use  and  profit  of  their  productions  and  discoveries.  The  juris- 
diction of  this  subject  is  vested  in  the  federal  government,  under 
the  clause  in  the  constitution  that  congress  shall  have  power  to 
promote  the  progress  of  science  and  useful  arts,  by  securing  for  a 
limited  time  to  authors  and  inventors,  the  exclusive  right  to  their 
respective  writings  and  discoveries.  This  power  was  very  prop- 
erly confided  to  congress. 

1.  Patent  Bights  for  Inventions. 

A  patent  Is  a  grant  by  the  state  of  the  exclusive  privilege  of  mak- 
ing, using  and  vending,  and  authorizing  others  to  make,  use  and 
vend,  an  invention. 

Applieation  for  a  Patent. 

A  patent  office  is  attached  to  the  department  at  state,  and  a  com- 
missioner of  patents  appointed.  Applications  for  patents  are  to  be 
made  in  writing  to  the  commissioner  by  any  person  who  has  discov- 
ered or  invented  any  new  and  useful  art,  machine,  manufacture,  or 
composition  of  matter,  or  any  new  and  useful  improvement  on  the 
same,  not  known  or  used  by  others  before  his  discovery  or  inven- 
tion, and  not  in  public  use  or  on  sale  at  the  time,  with  his  consent 
or  allowance,  as  the  inventor  or  discoverer. 

Terms  of  the  Application. 

The  application  must  contain  a  written  description  of  the  inven- 
tion or  discovery,  and  of  the  manner  and  process  of  nmlHng^  con- 
structing, uering  and  compounding  the  same  in  full,  clear  and  exact 
terms,  avoiding  unnecessary  prolixity,  so  as  to  enable  any  person 
skilled  in  the  art  or  science  to  which  it  appertains,  or  is  most  nearly 
connected,  to  make,  construct,  compound,  and  use  the  samew 

Deserlptions  of  Machines. 

In  the  case  of  a  machine,  the  applicant  for  a  patent  mnst  fully  ex- 
plain the  principle  and  the  application  of  it,  by  which  it  may  be  dis* 
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tinguished  from  other  Inventions;  and  he  must  particularly  specify 
the  part,  improTement  or  combination,  which  he  claims  as  his  own  in- 
vention or  discovery.  He  must  accompany  the  same  with  drawings 
and  written  references,  where  the  nature  of  the  invention  admits  of 
such,  and  of  the  compoisition  of  matter  sufficient  to  make  an  experi- 
ment, where  the  invention  or  discovery  is  of  a  composition  of  matter. 
He  must  likewise  furnish  a  model  of  his  invention,  in  cases  admit* 
ting  of  such  representation. 

Affidavit  of  Inventor  or  Discoverer. 

The  applicant  must  make  affidavit,  that  he  believes  he  Is  the  orig- 
inal and  first  inventor  or  discoverer  of  the  art,  machine,  composition 
or  improvement  for  which  he  solicits  a  patent,  and  that  he  does  not 
know  or  believe  that  the  same  was  ever  before  known  or  used.  He 
must  further  state  of  what  country  he  is  a  citizen. 

Examination  by  the  Commissioner. 

On  filing  the  application,  description  and  specification,  the  com- 
missioner of  patents  shall  examine  the  alleged  new  invention  or 
discovery,  and  if  he  finds  that  the  applicant  was  not  the  original  and 
first  inventor  or  discoverer,  or  that  any  part  of  what  he  claims  as 
such  had  been  previously  invented  or  discovered,  or  patented,  or 
described  in  any  printed  foreign  publication,  or  that  the  desoription 
is  defective  and  insufficient,  he  is  to  notify  the  applicant  to  remove 
the  objections,  if  he  is  able. 

Granting  of  Patent. 

But  if  the  commissioner  find  that  the  article  has  not  been  in  prevl- 
ous  public  use,  or  on  sale  with  the  applicant's  consent,  and  that  the 
allegations  in  his  application  are  true,  and  shall  deem  the  invention 
or  discovery  sufficiently  useful  and  important,  he  is  then  to  issue  a 
patent  in  the  name  of  the  United  States  to  the  applicant,  his  heirs, 
executors,  administrators  or  assigns,  for  the  exclusive  right  of  mak- 
ing, using  and  vending  the  same  fbr  a  term  of  years.^ 

Bene-wal  of  Bejected  Application. 

If  the  application  be  rejected,  and  the  applicant  persists  in  his 
claim,  he  is  to  make  his  afQdavit  anew;  and  if  the  specification  and 
claim  be  not  so  modified  as  to  remove  the  objection,  the  applicant 
may  appeal.^ 

Previous  Foreign  Patent. 

The  original  and  true  Inventor  is  not  to  be  deprived  of  the  right 
to  a  patent  for  his  invention,  by  reason  of  his  having  obtained  let- 
ter8-i>atent  therefor  in  a  foreign  country. 

*  Seventeen  years. 

*  The  appeal  is  to  the  court  of  the  District  of  0(dtunbia» 

BROWNS  ke:«t — 22 
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Other  Froviaioxui. 

The  executors  and  administratoiB  of  persons  dying  before  a  patent 
is  issued  may  apply  for  it  in  trust  for  the  heirs  or  devisees.  Patents 
are  assignable,  by  writing  to  be  recorded  in  the  patent  office.  If 
invalid,  by  reason  of  defective  spedflcations,  or  by  claiming  too 
much,  the  patent  may  be  surrendered,  and  a  new  patent  taken  out 
for  the  unexpired  period,  provided  the  error  did  not  arise  from  fraud- 
ulent intent  If  the  i>atentee  be  an  alien,  he  forfeits  his  exclusive 
right,  if  he  fails,  for  eighteen  months  from  the  date  of  the  patent, 
to  continue  the  sale  to  the  public,  on  reasonable  terms,  of  the  inven- 
tion  or  discovery. 

Previous  Foreign  Patent. 

The  patentee  does  not  lose  his  patent,  if  it  satisfactorily  appear, 
that  at  the  time  of  his  application  he  believed  himself  to  be  the  first 
inventor  or  discoverer  of  the  thing  patented,  though  the  invention 
or  discovery,  or  any  part  thereof,  had  been  before  known  or  used  in 
a  foreign  country;  provided  it  does  not  appear  that  the  same,  or 
any  substantial  part  thereof,  had  before  been  patented  or  described 
in  any  printed  publication.^ 

Patent  for  Bnprovements. 

The  act  of  1793  declared,  that  simply  changing  the  form  or  propor- 
tions of  a  machine  or  composition  of  matter  was  not  a  discovery. 
And  also  that  the  person  who  had  discovered  an  improvement  in 
the  principle  of  any  machine,  or  in  the  process  of  any  composition 
of  matter,  might  obtain  a  patent  for  such  improvement,  but  he  could 
not  use  or  vend  the  original  discovery,  nor  could  the  first  inventor 
use  the  improvement. 

Jurisdiction  of  Courts. 

The  circuit  courts  of  the  United  States  have  exclusive  jurisdiction 
over  the  question  of  damages  tot  the  infringement  of  patent  rights, 
and  exclusive  authority  to  declare  a  patent  void. 

Bights  of  the  First  Inventor. 

It  has  been  held,  that  the  inventor  who  has  reduced  his  in- 
vention first  to  practice,  and  put  it  to  some  real  and  beneficial  use, 
however  limited  in  extent,  is  entitled  to  a  priority  of  the  patent 
right;  and  a  subsequent  inventor  cannot  sustain  his  claim,  although 
he  be  an  original  inventor,  and  has  obtained  the  first  patent  If  the 
patentee  be  not  the  first  or  original  inventor,  in  reference  to  all  the 
world,  he  is  not  entitled  to  a  patent,  even  though  he  had  no  knowl- 
edge of  the  previous  use  or  description  of  the  invention,  in  any 
printed  publication,  for  the  law  presumes  he  may  have  known  it. 

*  If  an  inyentor  has  previously  taken  out  a  patent  on  the  article  in  a  foreign 
country,  his  patent  here  wiU  expire  when  the  foreign  patent  expires. 
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Previous  Use  of  Patented  Article. 

If  the  first  inventor  has  suffered  his  invention  to  go  into  public 
use,  or  to  be  publicly  sold  for  use,  before  taking  out  a  patent^  the 
better  opinion  is,  that  he  cannot  afterwards  resume  the  invention, 
and  hold  the  patent  This  voluntary  acquiescence  in  the  public 
sale  or  use  is  an  abandonment  of  his  right,  for  it  creates  a  disability 
to  comply  with  the  terms  of  the  patent  law.  It  would  be  unjust  for 
a  person  to  remain  inactive,  and  suffer  his  invention  to  go  into  use, 
and  expensive  projects  be  undertaken,  and  machinery  constructed  for 
the  application  of  such  invention,  and  then  obtain  a  patent,  with  a 
view  to  arrest  such  proceedings.  The  just  inference  is,  that  he 
has  abandoned  his  discovery  to  the  public. 

Premature  Azmoiincement  of  the  Inventiozu 

The  use  or  knowledge  of  the  invention,  prior  to  the  application 
for  a  patent,  will  not  affect  the  right  of  the  inventor;  provided  such 
knowledge  was  surreptitiously  obtained,  and  communicated  to  the 
public,  and  there  has  been  no  acquiescence  in  the  public  use  by  the 
inventor,  who  immediately  asserts  his  right. 

Disuse  of  the  Patent. 

After  the  patent  has  been  obtained,  any  disuse  of  it  by  the  pat- 
entee, unless  he  be  an  alien,  within  the  time  limited,  is  not,  of  it- 
self, an  abandonment  of  his  right  It  is  difficult  to  determine  to 
what  extent  an  invention  may  be  made  useful,  to  render  it  the 
subject  of  a  patent  This  must  depend  upon  the  circumstances  of 
each  case.  It  must  be  to  a  certain  degree  beneficial  to  the  c<Hn- 
munity,  and  not  injurious,  or  frivolous,  or  insignificant 

Clear  Specifications  Required. 

The  act  of  congress  has  described,  in  substance,  the  requisite 
parts  of  a  valid  specification  of  the  discovery,  and  yet  the  defects 
of  the  specification  are  a  great  source  of  perplexing  litigation  in  our 
own,  as  well  as  in  the  English  courts. 

Drawings  of  the  Invention. 

The  act  requires  drawings,  with  written  references,  to  be  annexed 
to  the  specification,  when  the  nature  of  the  case  admits  of  them; 
and  when  so  annexed,  they  become  part  of  the  specification,  and 
give  certainty  to  the  description,  and  make  good  a  specification, 
which  would  be  otherwise  defective. 

Improvements  in  Machinery. 

It  is  often  a  question  of  difficulty  In  cases  of  the  invention  of 
minute  additions  to  complicated  machinery,  to  decide  whether  one 
machine  operates  upon  the  same  principle  as  another,  and  whether 
that  which  is  stated  to  be  an  improvement  be  reaUy  new  and  use 
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fuL  The  material  point  of  inquiry  is,  not  whether  the  same  ele- 
ments of  motion,  and  in  some  particnlars  the  same  manner  of  opera- 
tion, and  the  same  component  parts  are  used,  but  whether  the  giv^i 
effect  be  produced  substantially  by  the  same  mode  of  operation, 
and  the  same  combination  of  powers  in  both  machines.  Mere 
colorable  differences,  or  slight  improvements,  cannot  shake  the 
right  of  the  original  inventor. 

Patent  liimited  to  the  Improvement  in  Machinery. 

If  a  machine  produces  several  effects  by  a  particular  construction 
of  machinery,  and  those  effects  are  produced  in  the  same  way  in  an- 
other machine,  and  a  new  effect  is  added,  the  inventor  of  the  latter 
cannot  obtain  a  patent  for  the  whole  machine,  but  only  for  his  im- 
provement If  by  any  means  he  does  obtain  a  patent  for  the  entire 
machine,  or  mix  up  tiie  new  and  old  discoveries,  or  incorporate  in 
his  specifications  inventions  neither  novel  nor  his  own,  the  patent, 
being  broader  than  the  invention,  is  totally  void.  The  invention 
must  be  substantially  new  in  its  structure  and  mode  of  operation, 
and  the  specification  must  show  in  what  the  improvement  con- 
sists. 

Invention  of  a  Combination. 

If  the  patentee  has  made  a  combination  which  is  new  and  useful, 
though  the  parts  of  the  machine,  when  separate,  and  not  in  com- 
bination, were  in  common  use  before,  he  is  entitled  to  his  patent. 
The  law  has  no  regard  to  the  process  of  mind  by  which  the  invention 
was  accomplished,  whether  the  discovery  be  by  accident,  or  by  la- 
borious thought 

English  Decisions  under  Patent  Law. 

The  English  decisions  on  this  subject  are  essentially  the  same  as 
ours.  The  privilege  of  obtaining  a  patent  is  not  confined  to  English 
subjects.  It  applies  to  the  true  and  first  inventor  of  any  new  manu- 
factures within  the  realm,  which  others  at  the  time  of  granting 
the  patent  did  not  use.  It  has  been  decided,  that  an  importer  is 
within  the  clause.  The  invention  must  be  new  in  England,  and  it 
is  inmiaterial,  whether  the  patentee  acquired  the  discovery  by 
study,  or  travel,  or  only  introduced  what  was  invented  abroad. 

English  Law  as  to  Improvements. 

It  is  allowed  in  England,  as  with  us,  to  take  out  a  patent  for  an 
addition  or  improvement  in  any  former  invention  or  machine.  But 
the  invention  must  be  new  and  useful,  and  the  specification  intel- 
ligible. If  the  specification  cover  more  than  is  new  and  useful,  it 
destroys  the  patent  The  holder  of  a  defective  patent  may  surren- 
der it  to  the  department  of  state,  and  obtain  a  new  one,  which  be- 
ing a  continuation  of  the  first,  the  rights  of  the  patentee  shall  be 
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ascertained  hj  the  law  under  which  the  original  application  was 
made. 

EztenBion  of  fhe  Patent. 

In  no  case  can  a  patentee,  by  taJ^ing  ont  a  new  patent  for  the 
same  invention ,  or  by  any  other  means,  prolong  his  exclusiye  right 
beyond  the  limitation  annexed  to  the  first  patent 

Sale  of  Patent-Bights. 

A  patent-right  is  personal  property,  and  is  assignable;  and  the 
patented  article  may  be  sold  on  execntion. 

Bemedy  for  Violation  of  Patent-Bight. 

In  addition  to  the  ordinary  remedies  by  action,  for  violation  of  a 
patent-right,  the  party  in  possession  will  be  protected  in  the  enjoy- 
ment of  his  right  by  injunction,  provided  his  exclusive  possession  has 
been  of  some  duration.  If  the  right  be  doubtful,  and  the  patent  be 
recent,  courts  of  equity  will  not  interfere  by  injunction,  until  the 
patentee  has  first  established  the  validity  of  his  patent  in  a  court 
of  law.  Courts  may  award  treble  the  actual  damages  found  by  a 
jury,  for  making,  using  or  selling  the  article  secured  to  another  by 
patent;  and  all  cases  arising  under  the  patent  laws  are  made  orig- 
inally cognizable,  as  well  in  equity  as  at  law,  in  the  circuit  court  of 
the  United  States,  and  in  the  district  courts  having  the  jurisdiction 
of  circuit  courts,  with  the  right  of  a  writ  of  error  or  appeal  to  the 
supreme  court  of  the  United  States. 

2.  Copyrights  of  Authors. 

The  authors  of  books,  maps,  charts  and  musical  compositions,  and 
the  inventors  and  designers  of  prints,  cuts  and  engravings,  being 
citizens  of  the  United  States,  or  residents  therein,  are  entitled  to 
the  exclusive  right  of  printing,  reprinting,  publishing  and  vending 
them  for  the  term  of  twenty  eight  years  from  the  time  of  recording 
the  title  thereof. 

Benewal  of  Copyright. 

If  the  author,  inventor  or  designer,  or  any  of  them,  If  the  work 
was  originally  composed  and  made  by  more  than  one  person,  be 
living,  and  a  citizen  of  the  United  States,  or  resident  therein,  or, 
being  dead,  shall  have  left  a  widow  or  child,  either  of  whom  still 
lives,  she  or  they  are  entitled  to  the  same  exclusive  right  for  the 
further  term  of  fourteen  years,  on  complying  with  the  terms  pre- 
scribed by  the  act  of  congress. 

Duties  of  the  Author. 

The  author,  or  proprietor,  before  publication,  shall  deposit  a 
printed  copy  of  the  title  of  the  work  or  engraving  in  the  official 
office,  which  copy  is  to  be  recorded.  He  must  insert  on  the  title 
page  or  on  the  page  next  following,  of  each  and  every  edition  of  the 
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book,  and  caivae  to  l)e  imiiaTessed  on  the  face  of  the  map,  chart, 
masical  composition,  print,  cut  or  ^engraving,  or  npon  the  title  or 
frontispiece  of  a  yolume  of  the  same  the  following  words:    ^^n- 

tered  according  to  the  act  of  congress  in  the  year by  A.  B."  ^ 

Within  three  months  after  publishing  the  work,  he  is  to  cause  to 
be  delivered  a  copy  ®  of  the  same  to  the  proper  ofBcial.  The  viola- 
tion of  the  copyright  thus  duly  secured  is  guarded  against  by  ade- 
quate penalties  and  forfeitures. 

Benewal  of  the  Oopyright. 

On  the  renewal  of  the  copyright,  the  title  of  the  work  must  be 
again  recorded,  and  a  copy  of  the  work  delivered  to  the  proper  offi- 
cial, and  the  entry  of  the  record  noticed  as  aforesaid  at  the  be- 
ginning of  the  work.  Also,  the  author  or  proprietor  must  within 
two  months  from  the  date  of  the  renewal  cause  a  copy  of  the  record 
thereof  to  be  published  in  one  or  more  newspapers  for  four  weeks. 

English  Statutes  as  to  Copyrights. 

It  was  for  some  time  the  prevailing  and  better  opinion  in  Eng- 
land, that  authors  had  an  exclusive  copyri^t  at  common  law,  as 
permanent  as  the  property  of  an  estate,  but  it  has  been  decided, 
that  the  common  law  right  of  action,  if  any  existed,  could  not  be 
exercised  beyond  the  time  limited  by  the  statute.  The  statute  of 
Anne  had  a  provision  against  the  scarcity  of  editions  and  exor- 
bitancy of  price,  which  our  act  of  congress,  though  taken  generally 
from  the  provisions  of  that  statute,  does  not  contain.  The  statute 
of  Anne  did  not  discriminate,  as  our  act  does,  between  natives  and 
foreigners,  or  require  any  previous  residence  of  the  latter,  but 
granted  the  privilege  of  copyright  to  every  author  of  any  book. 
The  statute  of  Anne  renewed  the  copyright  at  the  expiration  of 
fourteen  years;  and  if  the  author  wad  then  living,  for  another  term 
of  fourteen  years,  without  any  re-entry  and  republication,  as  is  re- 
quired with  us.  The  statute  of  G^eorge  ILL  gave  to  the  author  at 
once  the  full  term  of  twenty  eight  years,  and  if  he  be  living  at  the 
end  of  that  period,  then  for  the  residue  of  his  life.^ 

Foreign  Compositions  under  our  Law. 

The  act  of  congress  is  declared  not  to  extend  to  prohibit  the  im- 
portation, or  vending,  printing  or  publidiing,  within  the  United 
States,  any  map,  chart,  or  book,  musical  composition,  print  or  en- 
graving, written,  composed  or  made  by  any  person  not  a  citizen  of 
the  United  States,  nor  resident  within  the  jurisdiction  thereof. 

*  Add  the  words:  "In  the  ofQce  of  the  Ubrarian  of  congress  at  Washington.** 

*  Two  bound  copies  of  the  work  must  be  sent  to  the  Ubrarian  at  Washington. 
'  The  statute  of  Victoria  gave  a  copyright  tor  the  author's  Uf e  and  seven 

years  longer. 


LECT.  86]  TULB  BY  ACQUISITION.  843 

Price  and  Number  of  Copies  of  Books. 

The  act  of  congress  allows  authors  to  r^ulate,  in  their  discretion, 
the  number  and  price  of  their  books,  presuming  the  interest  an 
author  has  in  an  extensive  sale  of  his  work  will  suffice  to  keep  the 
price  reasonable,  and  the  market  well  supplied. 

Cognizance  of  Causes. 

The  cognizances  of  causes  arising  under  the  act  of  congress,  secur- 
ing to  authors  the  copyright  of  their  productions,  belongs  to  the 
fedei'al  courts,  and  in  the  absence  of  decisions  on  this  point,  we  must 
adopt  the  principles  settled  by  the  English  decisions  under  the  stat- 
ute of  Anne,  as  to  the  rights  of  authors. 

Dramatio  Compositions.    Lectures. 

Injunctions  have  been  granted  in  chancery  against  the  acting  of 
a  dramatic  work,  without  the  consent  of  the  owner.  In  England, 
there  may  be  relief  granted  against  the  piratical  publication,  for 
profit,  of  lectures  delivered  orally,  and  taken  down  in  short  hand 
by  the  pupils.  But  relief  for  such  an  injury  does  not  seem  to  come 
within  any  of  the  provisions  of  the  act  of  congress  on  the  subject 
of  copyrights;  and  if  it  can  be  afforded,  it  must  be  under  the  prin- 
ciples of  the  common  law,  under  the  state  jurisdictions. 

Publications  Elsewhere. 

If  an  author  first  publishes  abroad,  and  does  not  use  due  dili- 
gence to  publish  in  England,  and  another  fairly  publishes  his  work 
in  England,  it  is  held,  that  he  cannot  sue  for  a  breach  of  copy- 
right. Whether  the  act  of  printing  and  publidiing  abroad  makes 
the  work  publici  juris,  is  not  decided.  It  becomes  so,  if  the  author 
does  not  promptly  print  and  publish  in  England,  and  the  statute 
of  Anne  was  only  intended  to  protect  publications  in  that  country. 

Injunction  to  Bestrain  Publication. 

An  injunction  to  restrain  the  publication  of  manuscripts  has  been 
frequency  granted  in  England,  on  the  ground  that  the  author  has 
a  property  in  an  unpublished  work  independent  of  the  statute. 

Title  of  an  Author  in  his  Work. 

Literary  property  is  the  ownership  to  which  an  author  is  entitled 
in  the  original  manuscript  of  his  literary  work;  and  the  identity  of 
the  work  consists  in  the  sentiment  and  language.  It  is  clearly  his 
exclusive  right. 

Suits  for  Damages. 

The  act  of  congress  declares,  that  if  any  person  shall  print  or  pub- 
lish any  manuscript,  without  the  consent  of  the  author  or  proprie- 
tor, who  is  a  citizen  or  a  resident,  he  shall  be  responsible  in  dam- 
ages by  a  special  action  on  the  case. 
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Proceedings  in  Equity. 

The  federal  courts  may  grant  injunctions  to  protect  the  rights 
of  authors,  and  to  check  piratical  publication  of  manuscripts.  Ko 
length  of  time  will  authorize  the  publication  of  an  author's  original 
inanuscript  without  his  consent.  In  England,  the  publication  of 
private  letters,  forming  a  literary  composition,  has  been  restrained, 
on  the  ground  of  a  joint  property  in  the  writer  and  the  receiver. 
The  letters  of  Pope,  Swift  and  Chesterfield  were  prevented  from 
an  unauthorized  publication  by  the  process  of  injunction. 

Private  Letters. 

Lord  Hardwicke  declared,  that  the  receiver  of  a  private  letter 
only  acquires  a  qualified  interest  in  it  The  paper  on  which  it  is 
written  may  belong  to  him,  but  the  composition  does  not;  and  he 
cannot  publish  it  without  the  consent  of  the  writer.  By  sending 
a  letter,  the  writer  does  not  give  the  receiver  the  right  to  publish 
it,  although  the  court  wiU  not  restrain  the  publication  of  com- 
mercial or  friendly  letters,  except  under  circumstances.  The  pro- 
duction or  publication  of  business  letters  may  often  be  necessary 
in  one's  defence.  If  their  publication  would  be  a  breach  of  trust, 
the  publication  of  private  letters  may  be  restrained.  This  would 
be  the  case  in  letters  of  courtship,  or  when  the  language  used  is 
injurious  to  the  character  and  happiness  of  others.  But  the  courts 
will  not  protect  written  communications  which  are  clearly  injurious 
to  the  public  peace  or  morals,  or  an  offence  against  decency,  or  are 
libels  upon  individuals. 

Translations. 

A  copyright  may  exist  in  a  translation,  as  much  as  in  an  original 
composition,  and  whether  it  be  the  result  of  personal  application  and 
expense,  or  a  gift 

Additions  to  Copyrighted  Works. 

A  copyright  may  exist  in  part  of  a  work,  without  having  an 
exclusive  right  to  the  whole.  Lord  Bathurst  prohibited  by  in- 
junction additional  pieces  by  Mason  to  an  edition  of  Gray's  poems, 
about  to  be  published.  A  publisher  was  restrained  from  printing 
Milton's  Paradise  Lost,  with  Dr.  Newton's  notes. 

Abridgments  of  Books. 

A  mere  colorable  abridgment  of  a  book  is  an  evasion  of  the  stat- 
ute, and  will  be  restrained;  but  this  rule  will  not  apply  to  a  real 
and  fair  abridgment,  which  may  be  called  a  new  book.  It  is  oftem 
extremely  useful,  and  displays  the  invention,  learning  and  judg* 
ment  of  the  author.  A  bona  fide  abridgment  of  Hawkesworth's 
Voyages  was  held  to  be  no  violation  of  the  original  copyright 
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Quotations  and  Extracts. 

A  person  cannot,  under  the  pretence  of  quotation,  publish  either 
the  whole  or  any  material  part  of  another's  work,  but  he  may  use, 
what  in  all  cases  is  difficult  to  define,  fair  quotation.  A  man  may 
adopt  part  of  the  work  of  another.  The  quo  animo  is  the  inquiry 
in  these  cases.  The  question  is,  whether  it  be  a  legitimate  use  of 
another's  publication,  in  the  exercise  of  a  mental  operation,  de- 
serving the  character  of  an  original  work.  If  an  encyclopaedia 
or  review  shpuld  copy  so  much  of  a  book  as  to  serve  as  a  substi- 
tute for  it,  it  becomes  an  actionable  violation  of  literary  property, 
even  without  the  animus  furandi.  If  so  much  is  extracted,  as  to 
communicate  the  same  knowledge  as  the  original  book,  it  is  a 
violation  of  copyright.  It  must  not  be,  in  substance,  a  copy.  An 
encyclopaedia  must  not  be  allowed,  by  its  transcripts,  to  sweep  up 
all  modem  works. 

Assignment  of  Oopyright. 

Under  the  English  law,  if  the  author  assigned  away  his  right  gen- 
erally, and  outlived  the  period  of  twenty  eight  years,  his  assignee 
would  have  the  benefit  of  the  resulting  term  of  fourteen  years  ad- 
ditionaL  Such  contingent  right  of  the  author  passed  with  the  as« 
signment.  But  if  the  author  died  before  the  expiration  of  the 
period  entitling  him  to  a  renewal,  his  personal  representatives,  and 
not  the  assignee,  were  entitled  to  the  renewal.  The  act  of  congress, 
giving  the  right  of  renewal,  in  the  event  of  the  author's  death,  to 
his  widow  and  children,  would  seem  to  require  the  same  construc- 
tion, and  to  be  a  personal  benefit  for  such  parties. 

Bewards  of  Authors. 

The  constitution  and  laws  of  the  United  States  proclaim  the  jus- 
tice and  policy  of  securing  to  ingenious  and  learned  men  the  profit 
of  their  discoveries  and  intellectual  labor.  Lord  Camden  once  de- 
claimed against  literary  property:  ^'Glory,''  said  he,  "is  the  reward 
of  science,  and  those  who  deserve  it  scorn  all  meaner  views.  It  was 
not  for  gain  that  Bacon,  Newton,  Milton  and  Locke  instructed  and 
delighted  the  world."  In  answer  to  this,  the  most  illustrious  writers, 
within  the  last  half  century,  have  reaped  a  comfortable  support 
as  well  as  immortal  fame  by  the  fruits  of  their  pen ;  and  it  has  not 
been  foxmd,  in  the  case  of  such  men  as  Bobertson,  Gibbon  or  Scott, 
that  the  prospect  of  gain  has  tended  to  extinguish  the  ardor  of 
genius  or  abate  the  lore  of  true  glory. 
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LBOTUBE   XXXVn. 
TITLE  BY  TBANSFEB,  BY  ACT  OF  LAW. 

Modes  of  Transfer. 

Goods  and  chattels  may  change  owners  by  act  of  law  in  the  fol- 
lowing cases: 

1.  Forfeiture.  4.  Judgment. 

2.  Succession.  6.  Insolvency. 
8.  Marriage.  6.  Intestacy. 

L    TITLE  BY  FORFEITURE. 

Treason. 

The  title  of  government  to  goods  by  forfeiture,  as  a  punishment 
for  crimes,  is  confined,  in  New  York,  to  the  case  of  treason.  The 
right,  so  far  as  it  exists  in  this  country,  depends,  probably,  upon 
local  statute  law;  and  public  opinion  condemns  forfeiture  of  prop- 
erty, as  being  harsh  punishment  of  the  felon's  posterity.  Every 
person  convicted  of  treason  in  New  York,  forfeits  his  personal  prop- 
erty, and  also  his  lands  and  tenements,  during  his  lifetime,  but  the 
existing  rights  of  third  persons  are  saved.  Forfeiture  of  property 
for  all  other  crimes  is  abolished.  Even  the  attainder  of  treason 
does  not  extend  to  corrupt  the  blood  of  the  offender,  or  to  forfeit  the 
dower  of  the  wife. 

Date  of  Forfeiture. 

At  common  law,  forfeiture  in  treason  as  to  real  estate,  related  to 
the  time  of  the  treason  conmiitted,  hence  all  alienations  and  en- 
cumbrances by  the  traitor,  between  the  time  of  the  offence  and  con- 
viction, were  avoided;  but  the  forfeiture  of  his  goods  related  only  to 
the  time  of  the  conviction,  and  all  sales  made  in  good  faith  and  with- 
out fraud,  before  conviction,  were  good. 

Under  United  States  Law. 

Forfeiture  of  estate  and  corruption  of  blood,  under  the  laws  of 
the  United  States,  even  in  cases  of  treason,  are  abolished. 

Under  State  Laws. 

Forfeiture  of  property,  in  cases  of  treason  and  felony,  was  a  part 
of  the  common  law,  and  must  exist  at  this  day  in  the  jurisprudence 
of  those  states,  where  it  has  not  been  abolished  by  their  constitu- 
tions, or  by  statute.  Some  state  constitutions  impliedly  admit  the 
existence  of  the  power  of  forfeiture,  by  taking  away  such  right  ex- 
pressly in  cases  of  suicide,  and  in  the  case  of  deodand,  and  preserv* 
ing  silence  as  to  other  cases. 
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Oovemment  siiecee^  to  the  permmal  and  real  estate  of  an  intes- 
tate, who  has  no  heirs  or  next  of  kin  to  appear  and  claim  it.  This 
is  for  the  sake  of  order  and  good  policy. 

n.    TITLE  BT  JUDGMENT. 

Becovery  of  Value  of  a  Spedflc  Chattel. 

On  a  recovery  by  law  in  an  action  of  trespass  or  trover  of  the 
value  of  a  specific  chattel,  of  which  the  possession  has  been  ac- 
quired by  tort,  the  title  of  the  goods  is  altered  by  the  recovery,  and 
is  transferred  to  the  defendant;  and  the  damages  recovered  are  the 
price  of  the  chattel  so  transferred  by  operation  of  law. 

Transfer  of  the  Title  to  the  Chattel. 

The  books  to  not  agree,  whether  the  transfer  takes  place  in  con- 
templation of  law  upon  the  final  judgment  merely,  or  whether  the 
amount  of  the  judgment  must  first  be  actually  paid  or  recovered  by 
execution.  Some  decisions  hold,  that  in  case  of  tresx>ass,  after  the 
judgment  given,  the  property  of  the  goods  is  changed,  so  that  the 
former  proprietor  may  not  seize  them  again;  that  if  one  recovers 
damages  of  a  trespasser  for  taking  his  goods,  the  law  gives  him  the 
property  of  the  goods,  because  he  has  paid  for  them.  But  Lord  El- 
lenborough  held,  that  a  judgment  recovered  in  any  form  of  action, 
was  still  but  a  security  for  the  original  cause  of  action,  until  it  was 
made  productive  in  satisfaction  to  the  party;  and  until  then  it 
would  not  operate  to  change  any  other  collateral  concurrent  rem* 
edy,  which  the  party  might  have. 

IIL    TITLE   BY  INSOLVENCY. 

Belief  of  Debtor. 

It  has  been  found  necessary,  where  personal  arrest  and  imprison- 
ment for  debt  are  allowed,  to  interpose  and  provide  relief  for  the 
debtor  in  cases  of  inevitable  misfortune.  This  has  been  particularly 
the  case  in  respect  to  insolvent  merchants,  who  are  obliged  by  the 
habits,  the  pursuit  and  the  enterprising  nature  of  trade,  to  give  and 
receive  credit,  and  encounter  extraordinary  hazards. 

Object  of  Insolvent  Laws. 

Bankrupt  and  insolvent  laws  are  intended  to  secure  the  applica- 
tion of  the  effects  of  the  debtor  to  the  payment  of  his  debtSi  and 
then  to  relieve  him  from  the  weight  of  them. 

Bankruptcy  Defined, 

The  constitution  gave  to  congress  the  power  to  establish  uniform 
laws  on  the  subject  of  bankruptcy  throughout  the  United  States. 
Bankruptcy,  in  the  English  law,  applies  only  to  unfortunate  traders, 
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or  persons  who  obtain  their  liyelihood  by  buying  and  selling  for  gain, 
and  who  do  certain  acts  indicating  their  intent  to  avoid  payment  of 
their  debts. 

Equality  among  Creditors. 

The  general  principle  of  the  English  bankmpt  system  is  to  effect 
equality  among  creditors  who  have  not  previously  procured  some 
legal  lien  upon  the  estate  of  the  bankrupt  To  attain  this  result,  the 
bankrupt's  estate,  as  soon  as  an  act  of  bankruptcy  is  committed, 
becomes  a  common  fund  for  the  payment  of  his  debts,  and  he  loses 
the  character  and  power  of  a  proprietor  over  it.  He  can  no  long^ 
give  any  preferences  among  his  creditors. 

Distinction  between  Bankrupt  and  Insolvent  Laws. 

A  distinction  exists  between  these  laws,  for  while  the  bankrupt 
may  be  discharged  from  his  debts,  the  insolvent  debtor  is  usually 
only  discharged  from  imprisonment  It  is  difficult  to  discriminate, 
with  accuracy,  between  bankrupt  and  insolvent  laws,  and  they  con- 
tain many  regulations  in  common.  The  federal  legislature  has  the 
power  to  enact  bankrupt  laws,  as  has  also  the  state  government, 
which  latter  tribunal  may  also  enact  insolvent  laws.  But  no  state 
bankrupt  or  insolvent  law  can  be  permitted  to  impair  the  obligation 
of  contracts,  nor  shall  an  act  of  congress  conflict  with  such  law. 
A  further  limitation  on  the  power  of  the  separate  states  to  pass 
bankrupt  or  insolvent  laws  precludes  the  exercise  of  such  power 
upon  the  rights  of  citizens  of  other  states. 

National  Bankrupt  System. 

At  periods,  when  there  is  no  bankmpt  system  in  exercise  under 
the  government  of  the  United  States,  the  several  states  are  left  free 
to  institute  their  own  bankrupt  systems,  subject  to  the  above  limita- 
tions. The  objections  to  a  national  bankrupt  system  are  the  diffi- 
culty  of  satisfactorily  defining  the  precise  class  of  debtors,  who  can, 
consistently  with  the  constitutional  jurisdiction  of  congress  over  the 
subject,  be  made  the  objects  of  It;  also  the  expense,  delay,  and  liti- 
gation incident  to  proceedings  in  bankruptcy;  and  abuses  and  fraud 
to  which  the  system  leads,  notwithstanding  the  vigilance  and  Integ- 
rity of  those  to  whom  the  administration  of  the  law  may  be  com- 
mitted. 

Subtlety  of  the  English  Bankrupt  Law. 

While,  under  the  statute  of  George  n.  English  farmers  cannot, 
from  their  occupations,  be  bankrupts,  yet  if  a  farmer  buys  and  sells 
potatoes,  or  other  produce  of  a  farm,  for  gain,  and  becomes  a  dealer 
in  such  articles,  he  becomes,  like  any  other  trader,  subject  to  the 
English  bankrupt  laws.  So,  also,  if  the  farmer  deals  in  horses,  for 
the  sake  of  gain.     The  question  turns  upon  the  person's  ordinary 
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dealing  in  the  case,  and  whether  there  be  any  trading  carried  on  be- 
yond his  particular  calling  as  a  farmer.  If  a  man  exercises  a  mann- 
factnre  from  the  prodnce  of  his  own  land,  as  a  nsual  mode  of  enjoy- 
ing that  produce,  he  is  not  a  trader;  but  if  the  produce  of  his  farm 
be  merely  the  raw  material  of  a  manufacture,  and  that  manufacture 
is  not  the  necessary  mode  of  enjoying  his  land,  he  is  a  trader. 

State  Bankrupt  Laws. 

The  respective  states  may  pass  bankrupt  and  insolvent  laws.  The 
power  given  to  the  United  States  to  pass  bankrupt  laws  is  not  ex- 
dusiye.  The  exercise  of  such  power  by  the  states  does  not  impair 
the  obligation  of  antecedent  contracts.  The  discharge,  under  a 
state  law,  is  no  bar  to  a  suit  on  a  contract  existing  when  the  law  was 
passed,  nor  to  an  action  by  a  citizen  of  another  state  in  the  courts 
of  the  United  States,  or  of  any  other  state,  than  the  one  where  the 
discharge  was  obtained. 

Discharge  under  a  State  Law. 

The  discharge  under  a  state  law  will  not  discharge  a  debt  due 
to  a  citizen  of  another  state,  who  does  not  make  himself  a  party  to  a 
proceeding  under  the  law.  It  will  only  operate  upon  contracts 
made  within  the  state  between  its  own  citizens  or  suitors,  subject 
to  state  power.  The  doctrine  of  the  supreme  court  is,  that  a  dis- 
charge under  the  bankrupt  law  of  one  country  does  not  affect  con- 
tracts made  or  to  be  executed  in  another.^  The  municipal  law  of 
the  state  is  the  law  of  the  contract  made  and  to  be  executed  within 
the  state,  and  accompanies  it  where  the  parties  may  be  found; 
unless  it  refers  to  the  law  of  another  country,  or  be  immoral,  or 
contrary  to  the  policy  of  the  country  where  it  is  sought  to  be  en- 
forced. Hence,  the  discharge  of  the  contract,  or  of  the  party,  by  the 
bankrupt  law  of  the  country,  where  the  contract  was  made,  is  a  dis- 
charge everywhere. 

State  Insolvent  Laws. 

Insolvent  laws  prevail  throughout  the  Union,  and  constitute  an 
important  system  for  the  relief  of  the  debtor.  In  a  few  states,  they 
are  confined  to  the  relief  of  debtors  charged  in  execution.  In  many 
states,  the  insolvent  laws  extend  to  debtors  in  prison  on  mesne  or 
final  process.  In  other  jurisdictions,  these  laws  are  still  more  exten- 
sive in  their  objects,  and  reach  the  debtor,  whether  in  or  out  of 
prison. 

Insolvent  Laws  of  New  Tork. 

These  laws  enable  the  debtor,  with  the  assent  of  two  thirds  in 
value  of  his  creditors,  and  on  the  due  disclosure  and  surrender  of  his 

*  Ogden  V.  Sau^derB,  12  Wheat.  213. 
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property,  to  be  discharged  f  torn  all  his  debts  contracted  within  the 
state,  since  the  passage  of  the  insolvent  act,  and  dne  at  the  time  of 
the  assignment  of  his  property,  or  contracted  before  that  period, 
and  payable  afterwards.  The  creditor  who  raises  objections  to 
the  insolvent's  discharge,  may  hare  his  allegations  determined  by 
a  jury.  The  insolvent  is  barred  from  a  discharge,  if  knowing  or  in 
contemplation  of  his  insolvency,  he  has  made  a  sale  or  assignment, 
either  absolute  or  conditional,  of  aiiy  part  of  his  estate,  or  has  con- 
fessed judgment,  or  given  any  security,  with  a  view  to  give  a  prefer- 
ence for  an  antecedent  debt  to  any  creditor.  The  discharge  ap- 
plies to  all  debts  founded  upon  contracts  made  within  the  state, 
or  to  be  executed  within  it;  and  to  debts  due  to  persons  resi- 
dent within  the  state  at  the  time  of  the  publication  of  notice  of  the 
application  for  a  discharge;  or  to  persons  not  residing  in  the  state, 
who  united  in  the  petition  for  his  discharge,  or  who  accept  a  divi- 
dend from  his  estate. 

Effect  of  Discharge  of  Insolvent. 

The  discharge  exonerates  the  insolvent  from  arrest  and  impris- 
onment thereafter,  upon  all  debts  existing  previous  to  the  assign- 
ment Any  fraud,  in  relation  to  the  proceedings,  or  the  requisitions 
of  the  statute,  renders  the  discharge  null  and  void. 

Imprisonment  for  Debt. 

Imprisoned  debtors  may  in  all  cases  free  from  fraud,  be  discharged 
from  prison,  and  be  exempted  from  future  arrest.  Imprisonment, 
however,  is  no  part  of  the  contract,  and  simply  to  release  the  pris- 
oner does  not  impair  the  obligation,  but  leaves  it  in  full  force  against 
his  property.  The  English  process  of  execution  against  the  body 
was  intended  to  confine  the  debtor,  until  he  satisfied  the  debt.  It 
was  not  a  satisfaction  strictly,  but  a  means  to  procure  it,  though  the 
writ  directs  the  defendant  to  be  imprisoned  to  satisfy  the  plaintiff 
for  his  debt  In  Scotland,  the  imprisonment  on  execution  is  avowed- 
ly to  enforce  payment  and  the  discovery  of  funds;  and  it  does 
not,  like  the  English  imprisonment,  preclude  an  execution  concur- 
rently against  the  property.  In  this  country,  public  opinion  is  rap- 
idly tending  to  abolish  imprisonment  for  debt,  except  where  the 
judgment  is  founded  upon  tort  or  fraud. 

Assignment  by  the  Insolvent. 

The  assignment  of  the  insolvent  passes  all  his  interest,  legal  and 
equitable,  existing  at  its  date,  in  any  estate,  real  or  personal;  but  no 
contingent  interest  passes,  unless  it  shall  become  vested  within 
three  years  after  the  making  of  the  assignment  Possibilities, 
coupled  with  an  interest,  are  assignable,  but  not  bare  possibilities, 
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such  as  the  expectancy  of  an  heir.  The  assignment  does  not  affect 
property  held  by  the  debtor  in  tmsty  nor  property  settled  to  the 
separate  nse  of  the  wife  of  an  insolvent. 

Date  of  Debts  Contracted. 

The  insolvent's  discharge  applies  only  to  debts  existing  when  the 
petition^  inventory  and  schedule  of  debts  were  presented,  and  does 
not  discovier  debts  contracted  between  that  time  and  the  date  of  the 
discharge.  The  computation  of  debts  and  number  of  creditors  is 
founded  upon  the  inventory  and  schedule  accompanying  the  peti- 
tion, and  the  assignment  and  discharge  relate  to  them. 

Distribution  of  the  Insolvent's  Property. 

It  is  the  general  policy  of  all  insolvent  laws  to  distribute  the  prop- 
erty assigned  ratably  among  all  the  creditors,  subject  to  existing 
liens  and  priorities^  which  obtained  before  the  assignment.  Under 
the  New  York  law,  a  creditor  cannot  become  a  petitioning  creditor, 
in  respect  to  any  debt  secured  by  a  legal  lien,  unless  he  previously 
relinquishes  such  lien  for  the  general  benefit  of  creditors. 

Absconding  and  Absent  Debtors. 

The  attachment  law  of  New  York  is  a  legal  mode,  by  which  a 
title  to  property  may  be  acquired  by  law.  When  the  debtor,  who 
is  an  inhabitant  of  that  state,  absconds,  or  is  concealed,  a  creditor, 
no  matter  where  resident,  to  whom  he  owes  at  least  one  hundred  dol- 
lars, may  on  application  to  a  judge  or  commissioner,  and  on  due 
proof  of  the  debt,  and  of  the  departure  or  concealment  of  the  debtor, 
procure  his  real  and  personal  estate  to  be  attached;  and  on  due 
public  notice  of  the  proceeding,  if  the  debtor  does  not,  within  three 
months,  return  and  satisfy  the  creditor,  or  appear  and  offer  to  con- 
test the  allegation  of  his  having  absconded,  or  of  the  validity  of  the 
demand,  and  give  the  requisite  security,  then  trustees  are  to  be  ap- 
pointed, who  become  vested  with  the  debtor's  estate.  These  trustees 
shall  collect  and  sell  the  property,  settle  controversies,  and  make 
dividends  among  the  creditors.  From  the  time  of  notice,  all  sales 
and  assignments  by  the  debtor  are  declared  void. 

Attachment  against  Non-Besident  Debtors. 

If  the  debtor  resides  out  of  the  state,  and  is  indebted  on  a  con- 
tract made  within  the  state,  or  to  a  creditor  residing  within  the 
state,  though  in  such  case  the  contract  be  made  elsewhere,  his  prop- 
erty is  liable  to  be  attached  and  sold  in  like  manner;  but  in  New 
York  the  trustees  are  not  to  be  appointed  until  nine  months  after 
public  notice  of  the  proceeding. 
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FeriBhable  Qoods. 

Perishable  goods,  other  than  yessels,  when  attached  under  the  ab- 
sconding debtor  law,  may  be  immediately  sold  and  converted  into 
money. 

Goods  Claimed  by  Third  Persons. 

If  the  sherijBF,  under  the  attachment,  seizes  property  claimed  by 
third  persons,  he  is  to  summon  a  jury,  and  to  take  their  inquisition 
as  to  the  title  ta  the  property  claimed. 

Attachment  of  Vessels. 

If  any  American  vessel,  belonging  to  the  debtor,  be  attached, 
it  may  be  released  on  the  claimant  of  the  vessel  giving  security  to 
pay  the  amount  of  the  valuation  of  the  sliip  to  the  trustees  or  the 
debtor,  as  the  case  may  be.  If  it  be  a  foreign  vessel,  claimed  by  a 
third  person,  the  attaching  creditor  must  give  security  to  prosecute 
the  attachment,  and  pay  the  damages,  if  it  should  appear  that  the 
vessel  belonged  to  the  daimant. 

XTnliqiiidated  Demand. 

It  has  been  decided,  that  a  creditor,  having  an  unliquidated  de- 
mand resting  in  contract,  is  a  creditor  within  this  act,  and  compe- 
tent to  apply  for  the  attachment 

Non-Besident  Creditor. 

The  New  York  statute  formerly  granted  the  privileges  of  this  net 
only  to  resident  creditors,  but  a  later  act  declares,  that  any  creditor, 
whether  resident  in  or  out  of  the  state,  is  within  the  act,  and  may 
proceed  by  attorney.  But  the  process  by  attachment  does  not  ap- 
ply in  the  case  of  a  foreign  creditor  against  a  debtor  residing 
abroad,  and  whose  debt  was  not  contracted  within  the  state.  Any 
creditor  may  proceed  against  an  absconding  or  concealed  debtor 
being  an  inhabitant  of  the  state,  or  against  any  non-resident  debtor, 
if  the  contract  was  made  in  New  York;  but  if  the  contract  was  made 
elsewhere,  then  the  creditor  must  be  a  resident  of  the  state. 

Estates  of  Imprisoned  Debtors. 

Debtors  imprisoned  in  New  York  in  a  state  prison,  with  less  than 
a  sentence  for  life,  or  in  any  penitentiary  or  county  jail  for  a  crim- 
inal offence  for  a  term  exceeding  one  year,  are  liable  to  the  like  pro- 
ceedings against  their  estates  as  in  the  case  of  absconding  debtors. 

Duties  of  Assignees  and  Trustees. 

The  court,  in  which  the  proceedings  are  pending,  has  an  equitable 
jurisdiction  over  all  claims  between  the  trustees  and  the  creditors. 
The  trustees  are  liable  to  be  called  to  account  at  the  instance  of  ei- 
ther the  debtor  or  creditor.    The  assignees,  under  the  Insolvent  Act, 
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are  dedared  to  be  trustees;  and  where  there  are  two  tmstees,  either 
of  them  may  collect  the  debts;  and  where  there  are  more  than  two, 
the  powers  of  the  tmst  may  be  exercised  by  any  two  of  them. 

Powers  of  Afisignees. 

No  suits  in  equity  can  be  brought  by  the  assignees  of  insolvent 
debtors,  without  the  consent  of  the  majority  of  the  creditors  in  in- 
terest, unless  the  sum  in  controversy  exceed  five  hundred  doUars. 
They  are  to  sell  the  assets  at  auction,  and  may  allow  a  reasonable 
credit  on  good  security.  They  are  to  redeem  mortgages  and 
pledges  and  conditional  contracts,  and  settle  accounts,  and  com- 
pound with  debtors  under  the  authority  of  the  oflftcer  appointing 
them.  They  are  to  call  a  general  meeting  of  creditors;  and  the 
mode  of  distribution  is  specially  declared.  They  are  to  declare 
dividends;  and  dividends  unclaimed  for  a  year  are  to  be  deemed  re- 
linquished. They  are  to  account  upon  oath,  and  are  allowed  a 
conmiission  of  five  per  cent,  on  all  moneys  received. 

Suits  against  Assignees. 

Assignees  of  an  insolvent  may  be  discharged  from  their  tmst 
by  the  proper  authority  on  their  own  application,  and  new  assignees 
appointed  in  their  stead.  The  remedy  against  them  is,  either  by  a 
bill  in  chancery,  or  an  application  to  the  equitable  powers  of  the 
court,  in  which  the  proceedings  are  pending,  to  compel  an  account 
and  an  adjustment.  It  was  held,  that  the  creditor  could  not  main- 
tain a  suit  at  law  against  the  trustees  of  an  absconding  debtor 
before  the  demand  had  been  adjusted  and  a  dividend  declared.'  In 
England,  a  suit  cannot  be  sustained  for  a  dividend  on  a  bankrupt's 
estate,  except  through  the  assistance  of  a  court  of  chancery. 

Oonflict  between  Foreign  and  Domestio  Assignees. 

A  difficult  question  has  been  discussed  in  our  courts,  as  to  the  con- 
flicting claims  arising  under  our  attachment  laws,  and  under  a  for- 
eign bankrupt  assignment  If  a  debtor  in  England,  having  cred« 
iters  there  as  well  as  in  New  York,  be  declared  a  bankrupt  in 
England,  and  his  estate  duly  assigned;  and  if  his  creditors  here 
afterwards  attach  the  estate  of  the  same  debtor,  and  trustees  are 
appointed  accordingly,  the  question  arises,  which  class  of  trustees 
are  entitled  to  distribute  the  fund,  and  to  whom  can  the  debtors  of 
the  absent  party  safely  pay  the  respective  amounts  due?  The  as- 
signees in  England  claim  the  entire  estate  and  assets  of  the  bank- 
rupt, while  the  New  York  trustees  make  a  similar  daiuL  It  was 
decided  in  the  New  Yoi^  court  of  chancery,  that  the  proceeding 
which  was  prior  in  point  of  time  was  prior  in  point  of  right,  and  at- 
taches to  itself  the  right  to  take  and  distribute  the  estate.    Hence, 

'  Peck  V.  RandaU'g  Trustees,  1  Tobns.  160w 
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In  tfab  eawe,  m  the  EngUah  aMlgneei  were  ftnrt  aiipoiiited,  and  the 
aeeigiiment  of  the  bankrapt's  estate  flnt  made  to  them,  that  aa- 
aignment  carried  the  bankmpt'a  property,  wherever  aitoated.* 

Peraonal  Property  of  a  Bankrupt. 

Personal  property  ia  deemed,  by  fiction  of  law,  to  be  aitnated  in 
the  comitiy  in  which  the  bankrupt  has  liia  domicil,  and  to  follow 
the  person  of  the  owner;  and  it  ia  to  be  administered  in  bankruptcy, 
according  to  the  rule  of  the  law  of  that  country,  as  if  it  were  locally 
placed  within  it  The  weight  of  American  authority  is,  howeyer, 
decidedly  opposed  to  this  general  principle,  and  it  may  now  be  con* 
sidered  as  part  of  the  settled  jurisprudence  of  this  country,  that 
personal  property,  as  against  creditors,  has  locality,  and  the  lex 
loci  rei  sitae  prevails  over  the  law  of  the  domicil  with  regard  to  the 
rule  of  preferences  in  tlie  case  of  insolvent  estates.  The  laws  of 
other  governments  have  no  force  beyond  their  territorial  limits; 
and  if  permitted  to  operate  in  other  states,  it  is  upon  a  principle 
of  comity,  and  only  when  neither  the  state  nor  its  citizens  would 
suffer  inconvenience  from  the  application  of  the  foreign  law. 

Prior  Foreigii  Assig^nment. 

A  prior  assignment  in  bankruptcy,  under  a  foreign  law,  will  not 
be  permitted  to  prevail  against  a  subsequent  attachment  by  an 
American  creditor  of  the  bankrupt's  effects  found  here;  and  our 
courts  will  not  subject  our  citizens  to  the  inconvenience  of  seeking 
their  dividends  abroad,  when  they  have  the  means  to  satisfy  them 
under  their  own  control.^  It  has  been  held,  that  property  of  the 
bankrupt  may  be  attached  here,  notwithstanding  a  prior  assign- 
ment in  bankruptcy  in  England.  But  the  foreign  assignee  in  bank- 
ruptcy may  sue  in  Pennsylvania,  in  the  name  of  the  bankrupt,  for 
the  assets  of  the  estate,  and  recover  them,  except  as  against  the 
rights  of  the  American  creditor.  In  Virginia  and  Kentucky,  all 
real  and  personal  property  within  the  state,  even  debts  and  choses 
in  action,  are  held  to  be  bound  by  the  attachment  laws  of  the  state, 
though  the  owner  should  execute  an  instrument  in  control  of  the 
property  at  his  domicil  abroad.  The  rule  of  courtesy  is  held  to  be 
overruled  by  positive  law. 

Absolute  Sales  of  Choses  in  Action. 

But  the  rule  is  not  carried  so  far  as  to  apply  to  absolute  sales,  bona 
fide,  for  a  valuable  consideration,  of  choses  in  action,  accompanied 
with  assignment  and  delivery  of  the  evidences  of  the  debt  In 
Massachusetts,  the  supreme  court  would  not  allow  even  a  voluntary 

*  Holmes  y.  Remsen,  4  Johns.  Gh.  460. 

« Burk  y.  McCIain,  1  Har.  &  McH.  236;  Wallace  y.  Patterson,  2  Har.  St  McH. 
463;  Milne  y.  Moreton,  6  Bin.  353. 
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assignment  by  an  insolyent  debtor  in  another  state,  to  control  an 
attachment  in  that  state,  of  the  property  of  the  ins<rilyent  made  sub- 
sequently to  the  assignment,  and  before  payment  to  the  assignees.^ 
And  more  recently,  in  the  supreme  court  of  the  United  States,  the 
English  doctrine,  as  it  was  called,  was  peremptorily  disclaimed  by 
the  majority  of  the  court^ 

IV.     TITLE  BY  INTESTAOY, 
Defined. 

Intestacy  occurs,  when  a  person  dies,  leaving  personal  property 

undisposed  of  by  will;  and  in  such  case,  the  personal  estate,  after 

the  debts  are  paid,  is  distributed  to  the  widow,  and  among  the  next 

of  kin. 

1.  Appointment  of  Administrator. 

In  the  early  periods  of  English  history,  when  ai  person  died  intes- 
tate, his  goods  went  to  the  king  as  the  general  trustee  or  guardian 
of  the  state.  This  right  was  afterwards  transferred  by  the  crown 
to  the  clergy,  and  was  so  flagrantly  abused,  that  parliament  inter- 
posed, and  conferred  the  power  upon  those  who  were  disposed  to 
faithfully  execute  it  By  the  statutes  of  Edw.  IIL,  and  of  Henry 
vni.,  the  power  of  granting  and  of  superintending  the  conduct  of 
the  administration  was  still  left  in  the  hands  of  the  bishop  or  ordi- 
nary of  the  diocese. 

Under  Early  New  York  Law. 

Before  the  Bevolution,  the  power  of  granting  letters  testamentary 
and  of  administration  resided  in  New  York  in  the  colonial  goyemor, 
as  judge  of  the  prerogative  court,  or  court  of  probates  of  the  colony. 
It  was  afterwards  vested  in  the  court  of  probates,  until  1787,  when 
surrogates  were  authorized  to  grant  letters  on  the  estates  of  per- 
sons dying  within  their  respective  counties.  If  a  person  died  with- 
out the  state,  or  within  the  state^  not  being  an  inhabitant  thereof, 
the  granting  of  administration  was  still  reserved  to  the  court  of 
probates.  In  1828,  the  court  of  probates  was  abolished,  and  all  the 
original  powers  of  that  court  were  transferred  to  the  surrogates. 

Duties  of  Surrogates  in  New  York. 

Each  surrogate  has  jurisdiction  within  his  county;  when  the 
decedent  was  at  his  death  an  inhabitant  of  the  county,  no  matter 
in  what  locality  he  may  have  died ;  or  not  being  an  inhabitant  of  the 
state,  died  in  the  county,  leaving  assets  therein;  or  not  being  an  in- 
liabitant  of  the  state,  and  dying  out  of  it,  assets  of  such  decedent 
should  thereafter  come  into  the  county;  or  when  real  estate  de- 

■  Ingraliam  v.  Greyer,  13  Mass.  146. 
*  Ogden  V.  Saunders,  12  Wheat  213. 
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Tised  by  the  testator  Is  situate  in  the  county.  The  Judge  of  the 
county  acts  when  the  surrogate  is  disqualified,  and  the  county  treas- 
urer in  special  cases  acts  as  public  administrator.  In  the  city  of 
New  York  there  is  a  public  administrator,  in  cases  where  there  are 
effects  in  the  city  of  an  intestate,  who  has  left  no  widow  or  next  of 
kin  competent  and  willing  to  administer. 

Who  is  Entitled  to  Administer. 

Under  the  New  York  statutes,  administration  is  granted  to  the 
husband  on  the  wife's  personal  estate;  and  in  other  cases  to  the 
widow  and  next  of  kin,  or  to  some  one  of  them,  in  the  following 
order:  (1)  To  the  widow.  (2)  To  the  children.  (3)  To  the  father. 
(4)  To  the  brothers.  (5)  To  the  sisters.  (6)  To  the  grandchildren.  (7) 
To  any  other  of  the  next  of  kin,  who  would  be  entitled  to  a  share 
in  the  distribution  of  the  estate.  The  surrogate,  under  the  English 
law,  as  well  as  our  own,  has  the  discretion  to  elect  among  the  next 
of  kin,  any  one  in  equal  degree,  in  exclusion  of  the  rest,  and  to 
grant  to  such  party  sole  administration.  So,  under  the  English  law, 
he  may  grant  administration  to  the  widow  or  next  of  kin,  or  to  both 
jointly,  at  his  discretion.  To  guard  against  imposition  in  issuing 
letters  of  administration,  the  surrogate  is  required  to  have  satisfac- 
tory proof  of  the  death  of  the  alleged  party,  and  that  he  died  in- 
testate. 

Beniinciation  of  Party  Entitled. 

When  application  is  made  to  administer,  by  any  person  not  first 
entitled,  there  must  be  a  written  renunciation  of  the  party  haying 
the  prior  right  to  administer,  or  a  citation  to  show  cause  to  be  first 
issued  to  all  such  persons  and  duly  served  or  published. 

Bight  of  Creditors  to  Administer. 

In  New  York,  if  none  of  the  relatives,  or  guardians  of  infant  rela- 
tives, will  accept  the  administration,  then  it  is  to  be  given  to  the 
creditors  of  the  deceased;  and  the  creditor  first  applying,  if  other- 
wise competent,  is  to  be  preferred.  If  no  creditor  applies,  then  to 
any  other  person  legally  competent  In  the  city  of  New  York,  the 
public  administrator  has  preference  after  the  next  of  kin,  and  in 
the  other  counties,  the  county  treasurer  has  preference  next  after 
creditors. 

The  Husband,  as  Administrator. 

In  the  case  of  a  married  woman  dying  Intestate,  the  husband  is 
entitled  to  administration,  in  preference  to  any  other  person;  and 
he  is  liable,  as  administrator,  for  the  debts  of  his  wife,  only  to  the 
extent  of  the  assets  received  by  him.  If  he  does  not  administer  on 
her  estate,  he  is  presumed  to  have  assets,  and  is  liable  for  the  debts. 
Under  the  English  law,  at  least  until  lately,  if  the  husband  dies. 
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leaving  the  goods  of  his  former  wife  unadministered,  the  right  of 
administration  de  bonis  non  belongs  to  the  next  of  kin  of  the  wife, 
though  the  right  of  property  belongs  to  the  representatives  of  the 
hnsband. 

Preference  in  Granting  Letters. 

Where  there  are  several  persons  of  the  same  degree  of  kindred  to 
the  intestate  entitled  to  administration,  they  are  preferred  in  the 
following  order:  Males  to  females;  relatives  of  the  whole  blood  to 
those  of  the  half  blood;  unmarried  to  married  women.  When 
there  are  several  persons  equally  entitled,  the  surrogate  may  grant 
letters  to  one  or  more  in  his  discretion. 

Persons  Incompetent  to  Administer. 

No  person  convicted  of  an  infamous  crime,  or  incapable  by  law 
of  making  a  contract,  nor  a  non-resident  alien,  or  minor,  or  feme 
covert,  in  New  York,  or  person  deemed  incompetent  by  the  surro- 
gate by  reason  of  drunkenness,  improvidence,  or  want  of  under- 
standing, is  entitled  to  administer. 

Husband's  Sight  to  Administer. 

The  husband  may  administer  in  the  right  and  behalf  of  his  wife. 
When  administering  on  her  estate,  he  is  bound,  though  contrary 
tx)  the  English  law,  to  give  a  similar  bond  to  that  required  from 
other  administrators,  yet  is  not  bound  to  distribute  the  estate  after 
.  the  debts  are  paid,  but  is  entitled  to  enjoy  it  according  to  the  rules 
of  the  common  law.  With  the  consent  of  the  party  entitled,  in 
writing,  the  surrogate  may  associate  one  or  more  competent  per- 
sons with  the  administrator. 

Effect  of  the  Bevocation  of  Lietters. 

If  letters  of  administration  have  been  unduly  granted,  they  may 
be  revoked,  and  administration  may  be  granted  upon  condition, 
or  for  a  limited  time,  or  special  purpose.  'All  sales  made  in  good 
faith,  and  all  lawful  acts  of  administrators  done  before  notice  of  the 
existence  of  a  will,  or  by  executors  or  administrators,  who  may  be 
removed  or  superseded,  or  become  incapable,  shall  remain  valid,  and 
not  be  impeached  on  any  will  appearing,  or  by  any  subsequent  rev- 
ocation of  their  authority. 

Next  of  Kin. 

The  nearness  of  kin  under  the  English  law  is  computed  according 
to  the  civil  law,  which  makes  the  intestate  himself  the  terminus  a 
quo,  or  point  whence  the  degrees  are  numbered.  Hence  the  chil- 
'  dren  and  parents  of  the  intestate  are  equally  near,  being  all  related 
to  him  in  the  first  degree,  but  the  surrogate  must  prefer  the  chil- 
dren in  this  instance.  The  next  degree  embraces  the  brothers  and 
grandparents,  and  so  on  in  the  same  order. 
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Order  Observed  in  Granting  Administration. 

In  states  following  the  English,  law,  the  course  i^  to  grant  admin- 
istration, first,  to  the  husband  or  wife;  second,  to  the  children,  sons 
or  daughters;  third,  to  the  parents,  father  or  mother;  fourth,  to  the 
brothers  or  sisters  of  the  whole  blood;  fifth,  to  the  brothers  or  sis- 
ters of  the  half  blood;  sixth,  to  the  grandparents;  seventh,  to  the 
uncles,  aunts,  nephews  and  nieces,  who  stand  in  equal  degree; 
eighth,  to  cousins.  Grandmothers  are  preferred  to  aunts,  as  nearer 
of  kin;  for  the  grandmother  stands  in  the  second  degree  to  the  in- 
testate, and  the  aunt  in  the  third. 

Appointment  of  Stranger  by  the  Surrogate. 

If  none  of  the  next  of  kin  will  accept,  the  surrogate  may  exercise 
his  discretion  whom  to  appoint,  and  he  usually  decrees  it  to  the 
claimant,  who  has  the  greatest  interest  in  the  effects  of  the  in- 
testate. If  no  one  offers,  he  must  then  appoint  a  mere  trustee  ad 
colligendum  to  collect  and  keep  safe  the  effects  of  the  intestate; 
and  this  last  appointment  gives  no  power  to  sell  even  perishable 
goods,  except  under  special  direction. 

2.  Powers  and  Duties  of  an  Administrator. 

The  administrator  must  enter  into  a  bond  with  sureties  for  the 
faithful  execution  of  his  trust 

The  Inventory. 

He  must  make  an  inventory  of  the  goods  of  the  intestate,  in  the 
presence  and  with  the  assistance  of  appraisers,  who,  under  the  Eng- 
lish law,  are  selected  by  the  administrator.  Two  copies  of  the 
inventory  are  to  be  made  and  indented,  one  copy  of  which  is  to  be 
filed  with  the  surrogate,  under  oath,  and  the  other  is  to  be  retained. 
This  document  is  intended  for  the  benefit  of  creditors  and  next 
of  kin,  and  the  administrator  must  account  for  the  property  men- 
tioned in  it  Desperate  debts  should  be  noted  as  such  in  the  in- 
ventory, otherwise  the  administrator  will  be  obliged  to  show  good 
cause  for  not  collecting  them.  He  is  liable  to  have  the  letters  of 
administration  revoked,  if  an  inventory  be  not  duly  made  and  re- 
turned. If  one  of  the  administrators  returns  the  inventory,  those 
who  neglect  it  cannot  afterwards  interfere,  until  they  redeem  the 
default 

Collection  of  Debts,  and  Sale  of  Property. 

After  completing  the  inventory,  the  administrator  should  col- 
lect the  outstanding  debts,  convert  the  property  into  money  and  i)ay 
the  debts  due  from  the  intestate.  He  must  sell  the  personal  prop- 
erty, so  far  as  may  be  necessary  for  the  payment  of  the  debts  and 
legacies,  beginning  with  articles  not  required  for  immediate  family 
use,  not  specifically  bequeathed. 
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Order  of  Payment  of  Debts. 

In  paying  tlie  debts,  the  order  prescribed  by  the  rales  of  common 
law  is,  to  pay,  first,  fnneral  charges  and  expenses  of  probate;  sec* 
ond,  debts  due  to  the  state;  third,  debts  of  record,  as  judgments, 
recognizances,  and  final  decrees;  fourth,  debts  due  for  rent  and 
debts  by  specialty,  as  bonds  and  sealed  notes;  fifth,  debts  by  simple 
contract 

Actions  for  Personal  Injuries. 

Causes  of  action,  arising  ex  delicto,  for  wrongs  for  personal  in- 
juries, die  with  the  person,  and  do  not  survive  against  his  repre- 
sentatives. Executors  and  administrators  are  representatives  of  the 
personal  property  of  the  deceased,  and  not  of  his  wrongs,  except 
so  far  as  the  tortious  act  complained  of  was  beneficial  to  his  es- 
tate. 

Preference  to  Creditors. 

The  civil  law  gave  no  preference  to  creditors,  except  for  funeral 
expenses,  and  costs  of  administration,  and  debts  by  mortgage.  The 
heir  paid  himself  first,  and  he  might  pay  the  first  creditor  who 
came.  All  the  assets  were  considered  as  equitable.  When  debts 
are  in  equal  degree,  the  administrator  may  pay  which  he  pleases 
first,  and  may  always  prefer  himself  to  creditors  of  equal  degree. 
If  a  creditor  commences  suit,  he  obtains  priority  over  creditors  in 
equal  degree,  but  an  administrator  may  defeat  such  purpose  by  con- 
fessing judgment  to  another  creditor  in  equal  degree. 

New  York  Law  as  to  Preferred  Claims. 

The  order  now  established  in  New  York  is  as  follows:  (1)  Debts 
under  the  law  of  the  United  States.  (2)  Taxes  assessed.  (3)  Judg- 
ments and  decrees  according  to  priority.  (4)  Recognizances,  bonds, 
sealed  instruments,  notes,  bills,  and  unliquidated  demands  and  ac- 
counts, without  any  preference  between  debts  of  such  fourth  class. 
Nor  is  a  debt  due  and  payable  entitled  to  preference  over  debts  not 
due,  nor  does  the  commencing  of  a  suit  or  the  obtaining  of  judgment 
therein  against  the  executor  or  administrator  entitle  such  debt,  to 
preference  over  others  of  the  same  class.  Debts  not  due  mav  be 
paid,  according  to  the  class  to  which  they  belong,  after  deducting 
a  rebate  of  interest  upon  the  sum  paid  for  the  unexpired  time.  The 
surrogate,  at  his  discretion,  may  prefer  rents  due  and  accruing  upon 
leases  held  by  the  decedent  at  his  death,  over  debts  of  the  fourth 
class,  if  he  deem  it  beneficial  to  the  estate.  The  judgment,  in  suits 
against  the  administrator,  if  there  be  a  proper  plea,  is  to  be  entered 
only  for  such  part  of  the  assets,  as  shall  be  a  just  proportion  to  other 
debts  of  the  same  class,  and  the  execution  is  to  issue  until  an  ac« 
count  has  been  rendered  and  settled,  or  the  surrogate  shall  other- 
wise order. 
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Duties  of  Administrators  as  to  Claims. 

No  administrator  in  New  York  can  retain  for  his  own  debt,  ontil 
it  has  been  proved  and  allowed  by  the  surrogate,  nor  is  it  entitled  to 
preference  over  debts  of  the  same  class.  The  executor  or  adminis- 
trator may,  by  public  notice,  call  upon  any  creditors  to  exhibit,  within 
six  months,  their  accounts  and  vouchers,  verified  by  affidavit  He 
may  close  the  trust  as  to  claims  not  exhibited  within  that  time,  and 
will  not  be  chargeable  for  any  due  disposition  of  the  assets  prior  to 
a  suit  on  such  claims,  though  the  next  of  kin  or  legatees  may  be 
liable  to  refund  to  such  creditors.  If  claims  be  exhibited  and  dis- 
puted, they  may  be  referred  to  referees  by  consent ;  if  not,  the  cred- 
itor must  sue  thereon  within  six  months  or  be  barred  forever.  Sur- 
rogates have  enlarged  powers  by  statute  in  this  state. 

In  Other  States. 

In  a  few  of  the  states  the  English  order  of  preference  is  preserved, 
but  in  most  of  them  a  more  just  and  equitable  rule  of  distribution  is 
adopted  Expenses  of  the  last  sickness,  including  the  physician's 
bill,  also  funeral  and  probate  charges,  have  everywhere  the  prefer- 
ence. Generally  debts  due  to  the  United  States  and  the  state  are 
next  preferred,  and  then  all  other  debts  are  placed  on  an  equality, 
and  paid  ratably  in  the  case  of  a  deficiency  of  assets,  excepting  no 
doubt  legal  liens.  In  Maryland,  judgments  and  decrees  have  prefer- 
ence, and  all  other  debts  are  equaL  In  Missouri,  expenses  of  the 
last  sickness,  debts  due  to  the  state,  and  judgments  have  preference, 
and  all  other  debts  are  placed  on  an  equality. 

Preferences  in  Pennsylvania. 

(1)  Physicians,  funeral  expenses  and  servants'  wages.  (2)  Bents, 
not  exceeding  one  year.  (3)  Judgments.  (4)  Eecognizances.  (5) 
Bonds  and  specialties.  (6)  All  other  debts  equally,  except  debts  due 
to  the  state,  which  are  to  be  last  paid.'' 

3.  Distribution  of  the  Personal  Estate  of  a  Decedent. 

When  the  debts  are  paid,  the  administrator,  unless  he  be  the  hus- 
band of  the  decedent,  is  bound  under  the  English  statute  of  distribu- 
tions of  Charles  IL,  after  the  expiration  of  a  year  from  the  granting 
of  administration,  to  distribute  the  surplus  property  among  the  next 
of  kin. 

Account  of  the  Administrator. 

He  is  first  to  account  to  the  orphans'  or  surrogate's  court  or  the 
court  of  probates,  which  tribunal  should  decree  distribution. 

*By  statate  of  1S34,  in  Pennsylyania,  no  preference  is  now  glyen  to  Judg- 
ment and  bond  creditors  over  simple  contract  creditors  in  distributing  the 
personal  property  of  decedents. 
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Distribution  among  Heirs- 
After  the  debts,  charges  and  expenses  are  deducted,  a  Just  and 
eqnal  distribution  of  what  remains  of  the  goods  and  personal  estate 
of  the  intestate  shall  be  made  among  the  widow  and  children,  or  the 
grandchildren,  if  any  such  there  be ;  or  otherwise,  to  the  next  of  kin 
to  the  intestate  in  eqnal  degree,  or  legaDy  representing  their  stocks. 
That  is  to  say,  one  third  of  the  surplusage  to  the  widow  of  the  intes- 
tate, and  all  the  residue,  by  equal  portions,  among  his  children  and 
their  representatives,  if  any  of  the  children  be  dead,  except  such  child 
or  children  who  shall  have  any  estate  by  settlement,  or  shall  be  ad- 
vanced by  the  intestate  in  his  life-time  by  portion  equal  to  the  share, 
which  shall  be  allotted  to  the  other  children.  If  the  sum  advanced 
to  or  settled  upon  such  child  or  children  be  less  than  the  sum  due 
the  other  children  by  the  distribution,  the  child  so  advanced  is  to  be 
made  equal  with  the  rest. 

Where  no  Children  of  the  Intestate. 

If  there  be  no  children  or  their  representatives,  one  moiety  of  the 
personal  estate  goes  to  the  widow,  and  the  residue  is  to  be  dis- 
tributed equally  among  the  next  of  kin,  who  are  in  equal  degree, 
and  those  who  represent  them;  but  no  representation  is  admitted 
among  collaterals,  after  brothers'  and  sisters'  children. 

Where  no  Surviving  Wife. 

If  there  be  no  surviving  wife,  the  estate  is  to  be  distributed  equally 
among  the  children;  and  if  no  child,  then  to  the  next  of  kin  and 
their  representatives. 

Death  of  Child. 

If  any  child  shall  die  intestate  after  the  death  of  the  father,  and 
without  wife  or  children,  and  in  the  lifetime  of  the  mother,  every 
brother  and  sister  and  their  representatives  shall  have  an  equal 
share  with  the  mother. 

Next  of  Kin,  How  Determined. 

The  next  of  kin  is  clearly  to  be  determined  by  the  rule  of 
the  civil  law.  The  father  stands  in  the  first  degree,  the  grand- 
father and  grandson  in  the  second.  In  the  collateral  line,  the  com- 
putation is  from  the  intestate  up  to  the  common  ancestor  of  the 
intestate,  and  the  person  whose  relationship  is  sought  after,  and 
then  down  to  that  person.  The  intestate  and  his  brother  are  hence 
related  in  the  second  degree;  the  intestate  and  his  uncle  in  the 
third  degree.  The  half  blood  are  admitted  equally  with  the  whole 
blood,  for  they  are  equally  as  near  of  kin.  The  father  succeeds  to 
the  whole  personal  estate  of  a  child  who  dies  intestate,  and  without 
wife  or  issue,  in  exclusion  of  the  brothers  and  sistera 
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The  Mother  of  the  Intestate. 

The  mother  would  have  equally  so  sncceeded,  as  against  the  col- 
laterals, had  it  not  been  for  a  saying  clause  in  the  act,  which  ex- 
cludes her  from  all  but  a  ratable  share.  She  is  excluded,  lest  by 
remarrying,  she  should  carry  all  the  personal  estate  to  another  hus- 
band, in  exclusion  of  the  brothers  and  sisters;  but  still  she  takes 
the  entire  personal  estate,  as  against  more  remote  relations  of  the 
intestate. 

The  Grandmother  of  the  Intestate. 

As  being  nearer  of  kin,  the  grandmother  is  preferred  to  the  aunt, 
not  because  she  is  simply  in  the  ascending  line,  for  under  the 
statute  a  nearer  collateral  will  be  preferred  to  a  more  remote  lineal, 
but  because  she  is  nearer  of  kin  by  one  degree.  The  grandfather 
on  the  father's  side  and  the  grandmother  on  the  mother's  side  take 
in  equal  moieties,  as  being  the  next  of  kin  in  equal  degree,  and  the 
half  blood  take  equally  with  the  whole  blood.  It  has  been  decided 
in  England,  however,  that  the  brother  of  the  intestate  will  exclude 
the  grandmother  of  the  intestate,  which  question  was  much  debated 
among  the  ciyiUans. 

Half  Blood  of  the  Intestate. 

The  question,  whether  the  half  blood  took  equally  with  the  whole 
blood  under  the  statute  of  distributions,  was  determined  afflrmatiyely 
in  chanceiy,  and  upon  appeal  to  the  house  of  lords.  Posthumous 
children,  whether  of  the  whole  or  half  blood,  take  equally  as  other 
children. 

Bepresentation  among  Collaterals. 

The  statute  says^  that  no  representation  shall  be  admitted  among 
collaterals  after  brothers^  and  sisters'  children.  Hence  it  has  been 
held,  that  a  brother's  grandchildren  could  not  share  with  another 
brother's  children.  Hence,  if  the  intestate's  brother  A  be  dead,  leav- 
ing only  grandchildren,  and  his  brother  B  be  dead,  leaving  children, 
and  bis  brother  G  be  living,  the  grandchildren  of  A  will  have  no 
share,  and  cannot  take.  One  half  of  the  personal  estate  will  go 
to  0,  and  the  remaining  moiety  to  the  children  of  B.  But  if 
all  the  brothers  and  sisters  be  dead,  and  their  children  also, 
the  latter  leaving  children,  these  last  mentioned  cannot  take  by 
representation,  for  it  does  not  extend  so  far;  but  they  are  all 
next  of  kin,  and  in  that  character  take  per  capita.  Bepresen- 
tation  in  the  descending  lineal  line  proceeds  on  ad  infinitum,  re- 
strained by  no  limits.  If  the  intestate  leaves  no  wife  or  child, 
brother  or  sister,  but  his  next  of  kin  are  an  uncle  by  his  mother's 
side,  and  the  son  of  a  deceased  aunt,  the  uncle  takes  the  whole. 
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Bepresentatfon  per  StlrpM  and  per  Capita. 

The  claimants  take  per  stirpes  only  when  they  stand  In  unequal 
degrees,  or  claim  by  representation,  and  then  the  doctrine  of  repre- 
sentation is  necessary.  But  when  they  all  stand  in  equal  degree,  as 
three  brothers,  three  grandchildren,  or  three  nephews,  they  take  per 
capita,  or  each  an  equal  share;  because  in  such  case,  representa- 
tion, or  taking  per  stirpes,  is  not  necessary  to  prevent  the  exclusion 
of  those  in  a  more  remote  degree. 

Nephews  and  Nieces  of  the  Intestate. 

•Uncles  and  aunts,  and  nephews  and  nieces,  stand  In  the  third  de- 
gree, and  take  equally  per  capita.  If  a  person  dies  without  children, 
leaving  a  widow  and  mother,  brother  and  sister,  and  two  nieces  by 
a  deceased  brother,  then  the  widow  would  take  a  moiety,  and  the 
mother,  brother  and  sister  would  each  take  one  fourth,  and  .the  two 
nieces  the  other  one  fourth  of  the  remaining  moiely. 

American  Law  of  Distribution. 

The  English  statute  of  distributions  of  Charles  11.,  being  founded 
in  justice  and  on  the  wisdom  of  ages,  as  to  personal  property,  has 
been  pretty  closely  followed  in  many  of  the  United  States,  though  in 
some  states  it  has  undergone  considerable  modification.  In  a  ma- 
jority, the  descent  of  real  and  personal  property  is  to  the  same  per- 
sons and  in  the  same  proportions,  and  the  regulation  is  the  same  in 
substance  as  the  English  statute  of  distributions,  with  the  exception 
of  the  widow,  as  to  the  real  estate,  who  takes  one  third  for  life  only, 
as  dower.  The  half  blood,  as  in  England,  take  equally  with  the 
whole  blood. 

Domidl  in  the  Distribution  of  Decedent's  Property. 

The  disposition,  succession  to,  and  distribution  of  personal  prop* 
erty,  wherever  situated,  is  governed  by  the  law  of  the  country  of  the 
owner's  or  intestate's  domicil  at  the  time  of  his  death,  and  not  by 
the  conflicting  laws  of  the  various  places,  where  the  goods  happen  to 
be  located.  The  principle  applies  equally  to  cases  of  voluntary 
transfer,  of  intestacy,  and  of  testaments.  On  the  other  hand,  it 
is  equally  settled  by  the  law  of  all  civilized  countries,  that  real  prop- 
erty, as  to  its  tenure,  mode  of  enjoyment,  transfer,  and  descent  is  to 
be  regulated  by  the  lex  loci  rei  sitae.  Personal  property  is  subject 
to  the  law  which  governs  the  person  of  the  owner.  Debts  and  per- 
sonal contracts  have  no  locality,  debita  sequntur  personam  debi- 
toris.  This  is  the  acknowledged  law  in  Germany  and  France,  as 
well  as  England,  and  Yattel  considers  the  rule  to  be  one  dictated  by 
the  law  of  nations. 
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Ancillary  Administration. 

The  above  mley  as  settled  in  Eng^d,  as  to  the  saccession  and  dis- 
tribntlon  of  personal  property,  constitutes  a  part  of  the  mmucipal 
jnrispmdence  of  this  country.  The  difficulty  is  not  in  the  role  itself^ 
but  in  Its  application  and  execution.  In  one  case,  it  was  held,  that 
though  the  distribution  was  to  be  according  to  the  laws  of  the  coun- 
try of  the  domicil  of  the  intestate,  yet  that  his  debts  in  a  foreign  land 
must  be  coUected  and  i^aid  according  to  the  law  of  that  country. 
Administration  must  be  granted  where  the  debts  were,  and  the 
home  creditors  must  first  be  paid  before  the  administrator  could 
send  the  surplus  fund  to  the  country  of  the  proper  domicil  of  the  in- 
testate. The  situs  rei,  as  well  as  the  presence  of  the  parties,  con- 
ferred, the  court  declared,  a  competent  jurisdiction  to  decree  distri- 
bution according  to  the  rule  of  the  lex  domicilii  The  court  was 
not  bound,  at  all  events,  to  have  the  assets  remitted  to  the  foreign 
administrator,  and  send  the  i^arties  entitled  to  the  estate  abroad,  at 
great  expense  and  delay,  to  seek  their  rights  in  a  foreign  tribunal 
Whether  the  court  here  ought  to  decree  distribution  or  remit  the 
property  abroad,  was  held  to  be  a  matter  of  judicial  discretion. 

Foreign  Creditor. 

It  has  been  decided  in  Massachusetts,  that  where  ancillary  letters 
of  administration  were  granted  in  that  state  on  the  probate  of  a 
will  of  a  party  domiciled  in  Calcutta,  the  claim  of  a  judgment  debt 
due  a  Biltish  subject  in  England,  and  transferred  here,  would  not 
be  acted  upon  by  our  courts.  A  British  creditor  cannot  come  here 
and  disturb  the  legal  course  of  settlement  of  the  estate  in  India. 

Assets  Bemitted  to  Home  Forum* 

If  there  are  no  legal  claimants  with  us,  as  creditors,  legatees,  or 
next  of  kin,  the  administrator  would  be  bound  to  remit  the  assets  to 
the  foreign  executor,  to  be  by  him  administered  according  to  the 
law  of  the  testator's  domiciL  If  any  part  of  the  assets  should  be  re- 
tained, it  forms  an  exception  to  the  general  rule,  growing  out  of  the 
duty  of  a  government  to  protect  its  own  citizens  in  the  recovery  of 
their  debts.  The  intimation  has  been  strong,  that  an  auxiliary  ad- 
ministrator, in  the  case  of  a  solvent  estate,  is  bound  to  apply  the 
assets  found  here,  to  pay  the  debts  here,  and  that  it  would  be  an 
unreasonable  courtecy  to  send  the  assets  abroad,  and  the  resident 
claimant  after  them. 

Foreign  Creditors  of  an  Insolvent's  Estate. 

If  the  estate  was  insolvent,  the  question  becomes  more  difficult. 
The  assets  ought  not  to  be  sequestered  for  the  exclusive  benefit  of 
our  own  citizens.    Foreigners,  in  such  case,  are  entitled  to  prove 
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their  debts,  and  share  in  the  distribution.  The  court  held,  that  the 
proper  course  in  such  a  case  would  be  tb  retain  the  funds,  cause 
them  to  be  distributed  pro  rata,  according  to  our  own  laws,  among 
our  own  citizens,  having  regard  to  all  the  assets,  and  the  whole  ag- 
gregate debt  here  and  abroad,  and  then  to  remit  the  surplus  abroad 
to  the  principal  administrator. 

Contemporaneous  Deaths  of  Intestates. 

A  difficult  question  arises  under  the  statute  of  distribution,  when 
two  parties,  having  the  right  of  succession,  peilsh  apparently  simul- 
taneously in  a  catastrophe  at  sea.  The  right  to  succeed  depended 
upon  the  fact  which  person  died  first,  which  fact,  in  cases  of  ship- 
wrecks, cannot  frequently  be  known.  The  rule  of  the  civil  law 
founded  its  presumptions  on  the  relative  strength,  arising  from  the 
difference  of  age  and  sex  of  two  persons,  but  such  presumptions  are 
shifting  and  unstable.  Lord  Mansfield  recommended  a  compromise 
in  a  case  of  this  nature^  while  Sir  Wm.  Wynne  held  it  to  be  a  rational 
presumption,  that  the  parties  in  the  shipwreck  died  together,  and 
that  none  could  transmit  rights  to  another. 
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LECTURB  XXXYJJL 
TITLE  TO  PERSONAL  PBOPSBTY  BY  GIFT. 

Definition  of  Gift. 

Title  to  personal  property,  arising  from  transfer  by  act  of  the 
party,  may  be  acquired  by  gift  and  by  contract  Some  writers  on 
civil  law  have  argued  that  a  gift  is  a  contract,  inasmuch  as  it  is  not 
perfect  without  delivery  and  acceptance,  which  imply  a  convention 
between  the  parties.  Toullier  says  every  gift  is  a  contract,  for  it  is 
founded  on  agreement,  while  Puftendorf  adopts  the  views  of  the 
Boman  lawyers,  who  restrained  the  definition  of  a  contract  to  en- 
gagements resulting  from  negotiation.  Barbeyrac  insists,  that  a 
gift  inter  vivos,  is  a  true  contract,  for  one  party  makes  an  irrevocable 
transfer  gratuitously  to  another,  who  accepts  the  gift,  which  accept- 
ance is  necessary  to  the  validity  of  the  transfer.  The  English  law 
does  not  deem  a  gift  a  contract,  because  it  is  without  consideration, 
while  a  contract  is  an  agreement  upon  sufficient  consideration  to  do 
or  not  to  do  a  particular  thing.  And  yet  every  gift,  which  is  made 
perfect  by  delivery,  and  every  grant,  are  executed  contracts;  for 
they  are  founded  on  the  mutual  consent  of  the  parties,  in  reference 
to  a  right  or  interest  passing  between  them. 

Two  Kinds  of  Gifts. 

Gifts  inter  vivos,  and  gifts  causa  mortis,  or  in  apprehension  of 
death.    The  rules  governing  these  are  quite  distinct 

1.  Gifts  inter  Vivos. 

Gifts  Inter  vivos,  between  the  living,  have  no  reference  to  the 
future,  and  go  immediately  into  effect  Delivery  is  essential,  both  at 
law  and  in  equity,  to  the  validity  of  a  parol  gift  of  a  chattel  or  chose 
in  action.  A  mere  intention,  or  naked  promise  to  give,  without  some 
act  to  pass  the  proi)erty,  is  not  a  gift  A  court  of  equity  will  not 
interfere  and  give  effect  to  a  gift  left  inchoate  and  imperfect  There 
is  a  necessity  of  delivery.  The  subject  of  the  gift  must  be  certain, 
and  there  must  be  the  mutual  consent  and  concurrent  will  of  both 
parties. 

Delivery  is  Essential. 

It  is  nevertheless  assumed  that  a  gift  in  writing  of  a  chattel  may 
answer  without  delivery,  for  an  assignment  in  writing  may  be  tan- 
tamount to  a  delivery.  It  was  held,  that  money  paid  to  one  per- 
son, for  the  benefit  of  a  third  party  was  countermandable,  so  long  as 
it  remained  in  the  hands  of  the  former.  A  parol  promise  to  pay 
money  as  a  gift  is  not  binding,  and  the  party  may  revoke  his  prom- 


.^ 
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ise;  and  the  parol  gift  of  a  note  from  a  father  to  his  son  was  held 
not  to  be  recoverable  from  the  execntors  of  the  father. 

The  Delivery  most  be  Actual. 

It  mnst  be  according  to  the  nature  of  the  thing,  and  be  actual,  so 
far  as  the  subject  is  capable  of  deliyery,  or  there  must  be  some  act 
equiyalent  to  it  The  donor  must  part  not  only  with  the  possession, 
but  with  the  dominion  of  the  property.  If  the  thing  given  be  a 
chose  in  action,  the  law  requires  an  assignment,  or  some  equivalent 
instrument,  and  the  transfer  must  be  actually  executed.  There- 
fore, when  a  donor  wrote  a  letter,  directing  the  preparation  of  a  re- 
lease of  the  personal  estate,  and  died  before  it  was  executed,  it  was 
held,  that  his  intention,  not  being  perfected,  did  not  amount  to  a  gift 

Irrevocability  of  the  Gift. 

When  the  gift  is  perfect,  by  delivery  and  acceptance.  It  is  then 
irrevocable,  unless  it  be  prejudicial  to  creditors,  or  the  donor  was 
under  a  legal  incapacity,  or  was  circumvented  by  fraud.  The  Roman 
law,  while  maintaining  such  gift  to  be  irrevocable  as  a  rule,  excepted 
cases  of  extreme  ingratitude  in  the  donee,  or  the  unexpected  birth  of 
a  child  to  the  donor,  or  when  sufficient  property  was  not  left  with 
the  donor  to  satisfy  prior  legal  demands.  The  English  law  merely 
controls  gifts,  when  made  to  the  prejudice  of  existing  creditors. 

Gifts  with  Intent  to  Defi^aud  Creditors. 

By  statute  of  Elizabeth,  aU  gifts  of  goods,  as  well  as  of  lands,  by 
writing  or  otherwise,  made  with  intent  to  delay,  hinder  and  defraud 
creditors  were  rendered  void,  as  against  the  person  to  whom  such 
fraud  would  be  prejudicial.  The  statute  excepted  estates  or  inter- 
ests in  lands  and  chattels  conveyed  bona  fide  upon  good  considera- 
tion, without  notice  of  any  fraud  or  collusion.  The  statute  applies  in 
favor  of  subsequent  purchasers  for  a  valuable  con&dderation,  even  in 
cases  of  fair  voluntary  conveyances,  provided  they  were  purchasers 
without  notice  of  such  prior  conveyance.  The  principle  of  this  stat- 
ute prevails  throughout  the  United  States.  The  doctrines  concern- 
ing voluntary  settlements  of  real  estates,  and  the  presumptions  of 
fraud  arising  from  them,  are  applicable  to  chattels;  and  a  gift  of 
them  may  be  equally  void  against  creditors. 

Voluntary  Settlements,  when  Void. 

Voluntary  settlements,  whether  of  lands  or  chattels,  even  upon 
the  wife  and  children,  are  void  in  these  cases,  and  the  claims  of  jus- 
tice precede  those  of  affection.  Such  settlement  by  a  person  in- 
debted at  the  time  has  been  held  to  be  fraudulent  and  void  as  to  ex- 
isting creditors.^  If  the  party  be  indebted  at  the  time  of  the  volun- 
tary settlement,  it  is  presumed  to  be  fraudulent  In  respect  to  such 

*  Reade  v.  Livingston,  3  Johns.  Gh.  481. 
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antecedent  debts;  and  the  presumption  does  not  depend  npon  the 
amount  of  the  debts,  nor  the  extent  of  the  property  in  settlement, 
nor  the  circumstances  of  the  party.  The  attempt  to  draw  a  line  of 
distinction  in  such  cases  would  be  dangerous  to  the  rights  of  cred- 
itors, and  prove  an  inlet  to  fraud.  A  voluntary  conveyance,  if  made 
with  fraudulent  views,  would  seem  to  be  void  even  as  to  subsequent 
creditors ;  but  not  to  be  so,  if  there  was  no  fraud  in  fact. 

Gifts  of  Choses  in  Action. 

Some  elementary  writers  have  held,  that  the  statute  of  Elizabeth 
does  not  extend  to  voluntary  settlements  of  property  which  a  cred- 
itor could  not  reach  by  legal  process,  in  case  no  settlement  had  been 
made,  and  hence  a  settlement  of  that  species  of  property  would  be 
good  against  creditors,  even  if  made  by  an  insolvent  debtor.  It  is 
brfieved,  however,  that  personal  proi)erty,  not  tangible  by  execution 
at  law,  may  be  reached  by  the  assistance  of  a  court  of  equity.  With- 
out such  assistance,  there  would  be  great  temptations  to  fraudulent 
alienations;  and  a  debtor  might  convert  all  his  property  into  stock, 
and  settle  it  upon  his  family,  in  defiance  of  his  creditors.'  In  one 
case,  the  court  of  chancery  assisted  a  creditor  at  law  to  reach  per- 
sonal property,  which  the  debtor  had  previously  conveyed  in  trust,* 
and  decided,  that  such  assistance  would  be  rendered,  whether  such 
property  consisted  of  choses  in  action,  or  money,  or  stock.  A  later 
case  held,  that  the  doctrine  of  equitable  assistance  to  a  judgment 
creditor  at  law,  to  enable  him  to  reach  choses  in  action  of  his  debtor, 
was  to  be  restricted  to  special  cases  of  fraud  or  trust^ 

2.  Gifts,  Causa  Mortis. 

Such  gifts,  are  conditional,  like  legacies,  and  are  made  by  the 
donor  in  his  last  illness,  or  in  contemplation  and  expectation  of 
death.  If  he  die,  they  are  good,  notwithstanding  a  previous  will; 
but  if  he  recovers,  they  are  void«  The  apprehension  of  death  may 
arise  from  infirmity,  or  old  age,  or  from  external  and  anticipated 
danger. 

Under  the  Civil  Law. 

The  English  law  on  this  subject  is  derived  wholly  from  the  dvil 
law.  Justinian  was  apprehensive  of  fraud  in  these  gifts,  and  re- 
quired them  to  be  executed  in  the  presence  of  five  witnesses.  We 
do  not  adopt  such  precautions^  although  such  donations  amount  to  a 
revocation  pro  tanto  of  written  wills.  By  the  dvil  law,  they  were 
reduced  to  the  similitude  of  legades,  and  made  liable  to  debts,  and 
to  be  returned,  if  the  donor  recovered,  or  revoked  his  gift,  or  it  the 

*  Bayard  v.  Hoffman,  4  Johns.  Ch.  4S0. 

'  Spader  v.  Davis,  5  Johns.  Ch.  280, 20  Johns.  66i. 

*  Donovan  v.  Finn,  1  Hopk.  Gh.  60. 
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donee  died  first    It  was  a  disputed  point,  whether  donations  causa 
mortis  resembled  a  proper  gift  or  a  legacy. 

Bevocability  of  GlftB. 

The  final  opinion  was  established,  that  a  gift  inter  vivos  was 
irrevocable,  but  that  a  gift  causa  mortis  was  conditional  and  revoca- 
ble, and  of  a  testamentary  character,  and  made  in  apprehension 
of  death.  The  delivery  of  bank  notes,  as  cash,  was  held  to  be  a  valid 
donation,  but  a  note  of  hand,  not  payable  to  bearer,  being  a  mere 
chose  in  action,  to  be  sued  in  the  name  of  the  executor,  did  not  jMiss 
by  delivery,  or  take  effect  as  a  gift  causa  mortis. 

Actual  Delivery  Necessary. 

In  England,  actual  delivery  has  been  held  to  be  indispensable  to 
the  validity  of  a  gift  causa  mortis;  the  delivery  of  receipts  for  an  ar* 
tide  was  deemed  not  to  be  the  delivery  of  the  thing  itself.  Though 
the  civil  law  did  not  require  absolute  delivery  of  possession  In  every 
kind  of  donation  causa  mortis,  the  English  law  requires  delivery  in 
every  case.  DeKvery  of  a  symbol  in  the  name  of  the  article  will  not 
suflftce,  unless  tantamount  to  an  actual  delivery,  as  the  delivery  of 
the  key  to  the  door  of  the  room,  containing  the  furniture  given. 

Delivery  of  a  Written  Instnunent. 

It  has  been  held  in  England,  that  where  a  person  in  his  last  sick- 
ness, gave  the  donee  a  check  on  his  banker  for  a  sum  of  money,  paya- 
ble to  bearer,  and  he  died  before  it  was  realized,  it  was  not  good  as 
a  donatio  causa  mortis,  for  it  was  to  take  effect  presently,  and  the 
authority  was  revoked  by  the  donor's  death.  So,  also,  if  he  gave  a 
promissory  note,  is  was  not  a  transfer  of  property,  it  being  a  mere 
chose  in  action.  And  yet,  the  gift  of  a  bond,  causa  mortis,  was  held 
good,  and  passed  an  equitable  interest.  In  this  country,  these  dis- 
tinctions have  been  exploded  between  bonds  and  promissory  notes, 
and  they  are  both  considered  proper  subjects  of  a  valid  donation, 
causa  mortis,  as  well  as  inter  vivos. 

Claims  of  Creditors. 

By  the  admirable  equity  of  the  civil  law,  donations  causa  mortis 
were  not  allowed  to  defeat  the  just  claims  of  creditors,  and  were 
void  as  against  them,  even  without  a  fraudulent  intent.  The  same 
principle  exists  in  the  English  law,  that  donations  cannot  be  sus- 
tained to  the  prejudice  of  existing  creditors. 

BROWNE  KENT— 24 
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L    THE  PABTIES  TO  THE  GONTBAGT. 

OontractB  Defined. 

An  executory  contract  is  an  agreement  of  two  or  more  perBons, 
npon  sufficient  consideration,  to  do,  or  not  to  do,  a  particular  thing. 
If  the  agreement  is  nnder  seal,  it  is  termed  a  specialty;  if  not  under 
seal,  an  agreement  by  paroL  The  word  "Spared"  indudes  equally 
verbal  and  written  contracts  not  under  seal 

Division  of  Contracts. 

The  agreement  conveys  an  interest  either  in  possession  or  in 
action.  An  executed  contract  is  one,  for  instance,  where  one  per- 
son sells  and  delivers  goods  to  another  for  a  price  paid.  The  agree- 
ment then  is  executed,  and  is  complete  and  absolute.  But  if  the 
vendor  agrees  to  sell  and  ddiver  at  a  future  time,  and  for  a  stipu* 
lated  price,  and  the  other  party  agrees  to  accept  and  pay,  the  con- 
tract is  executory,  and  rests  in  action  merely.  13iere  are  also 
express  and  implied  contracts.  The  former  exist,  when  the  parties 
contract  in  express  words  or  by  writing;  and  the  latter  are  those 
contracts  which  the  law  raises  or  presumes,  by  reason  of  some  value 
or  service  rendered,  and  because  justice  requires  them. 

Contracts  of  Lunatics. 

Every  contract,  valid  in  law,  is  made  between  parttes  having 
sufficient  understanding,  and  age,  and  freedom  of  will,  and  the 
exercise  of  it,  for  the  given  case.  The  contracts  of  lunatics  are 
generally  void  from  the  period  at  which  the  inquisition  finds  the 
lunacy  to  have  commenced.  But  the  inquisition  is  not  conclusive 
evidence  of  the  fact,  and  the  party  affected  by  the  all^ation  of 
lunacy  may  gainsay  it  by  proof,  without  first  traversing  the  inquisi- 
tion. One  English  decision  held,  that  the  inquisition  of  lunacy 
would  not  form  a  defence  in  a  case  where  the  goods  furnished  by  a 
tradesman  were  suitable  to  the  condition  of  the  defendant,  and  the 
plaintiff  had  no  reason  to  suppose  the  party  was  a  lunatic  The 
general  rule  is,  that  sanity  is  to  be  presumed  until  the  contrary  be 
proved,  and,  by  the  common  law,  a  deed  made  by  a  person  non  com- 
pos, is  voidable  only,  and  not  void.  Hence,  when  an  act  is  sought 
to  be  avoided,  on  tiiie  ground  of  mental  imbecility,  the  proof  of  the 
fact  Ues  upon  the  person  who  aUeges  it.  On  the  other  hand,  if  a 
general  mental  derangement  be  once  established  or  conceded,  the 
presumption  is  shifted  to  the  other  side,  and  sanity  is  th^i  to  be 
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dhown.  The  party  himself  may  set  up  as  a  defensei  and  in  avoid- 
ance of  the  contract,  that  he  was  non  compos  mentis  when  the  con- 
tract was  alleged  to  haye  been  made. 

Incompetency  through  Intoxication. 

The  rule  formerly  was,  that  intoxication  was  no  excuse,  and  created 
no  privilege  or  plea  in  avoidance  of  a  contract;  but  it  is  now  settled 
that  a  contract  made  by  a  person  so  destitute  of  reason  as. not  to 
know  the  consequences  of  his  contract,  though  his  incompetency  be 
produced  by  intoxication,  is  void.  This  too,  though  the  intoxication 
was  voluntary,  and  not  procured  through  the  circumvention  of  the 
other  party.i 

Mere  Weakness  of  Understanding, 

Imbecility  of  mind  is  not  sufficient  to  set  aside  a  contract  when 
there  is  not  an  essential  privation  of  the  reasoning  faculties,  or 
an  incapacity  of  understanding  and  acting  with  discretion  in  the 
ordinary  affairs  of  life.  This  incapacity  is  the  test  of  that  unsound- 
ness of  mind  which  will  avoid  a  deed  at  law.  The  law  cannot 
undertake  to  measure  the  validity  of  contracts  by  the  greater  or 
less  strength  of  the  understanding;  and  if  the  party  be  compos 
mentis,  the  mere  weakness  of  his  mental  powers  does  not  incapaci- 
tate him.  Weakness  of  understanding  may,  however,  be  a  material 
circumstance  in  establishing  an  inference  of  unfair  practice  or  im- 
position. 

Deaf  and  Dumb  Parties. 

Nor  is  a  person  bom  deaf  and  dumb  to  be  deemed  absolutely  non 
compos  mentis,  though  he  may  be  looked  upon  as  prima  facie  incom- 
petent, the  range  of  his  mind  being  necessarily  limited.  Yet  numer- 
ous examples  exist  of  persons  deprived  of  the  faculty  of  speech  and 
the  sense  of  hearing,  possessing  sharp  and  strong  intellects,  sus- 
ceptible of  extensive  acquirements  in  morals  and  science. 

Contract  Made  under  Duress. 

If  the  contract  be  entered  into  by  means  of  violence  offered  to  the 
will,  or  under  the  influence  of  undue  constraint,  the  party  may  avoid 
it  by  the  plea  of  duress;  for  it  is  requisite  to  the  validity  of  every 
agreement,  that  it  be  the  result  of  a  free  and  bona  fide  exercise  of 
the  wilL  If  a  person  be  under  arrest  for  improper  purposes,  with- 
out a  just  cause;  or  where  there  is  an  arrest  for  a  just  cause,  but 
without  lawful  authority,  he  may  be  considered  as  under  duress. 
Either  the  imprisonment  or  the  duress  must  be  tortious  and  without 
lawful  authority,  or  by  an  abuse  of  the  lawful  authority  to  arrest,  to 
constitute  duress  by  imprisonment. 

^  Barratt  t.  Buxton,  2  Aikens,  167. 
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Contract  Made  under  Misrepresentation. 

Nor  will  a  contract  be  yalid,  if  obtained  by  misrepresentation  or 
concealment,  or  if  it  be  founded  in  mistake  as  to  the  subject  matter 
of  the  contract 

n.    THE  PLACE  OP  THE  CONTRACT. 

ConfUct  of  liaws. 

Questions  frequently  arise  on  the  effect  to  be  given  to  foreign  laws 
in  their  relation  to  personal  rights  and  contracts.  How  are  con- 
tracts made  abroad  to  be  construed,  and  how  enforced  and  dis- 
charged, when  the  law  of  the  country  in  which  they  were  made,  and 
the  law  of  the  country  in  which  performance  is  sought,  are  in  col- 
lision? This  subject  is  a  branch  of  the  law  of  nations,  and  the  rules 
governing  it  are  founded  on  the  principles  of  general  jurisprudence, 
incorporated  in  the  code  of  national  law  in  all  civilized  countries. 
It  is  sometimes  called  private  international  law,  and  exists  not 
strictly  ex  jure  gentium,  but  rests  on  the  comitas  gentium.  The 
principal  events  which  produce  a  conflict  in  respect  to  personal 
rights  and  the  distribution  of  property  between  the  laws  of  the 
country  where  the  judicial  discussions  arise,  and  the  laws  of  the 
place  of  the  party's  domicil,  are  marriage,  death,  bankruptcy,  and  the 
application  of  remedies. 

Validity  of  Contracts. 

A  contract,  valid  by  the  law  of  the  place  where  it  is  made,  is,  gen- 
erally speaking,  valid  everywhere  by  the  law  of  nations,  and  by  tacit 
assent  The  lex  loci  contractus  controls  the  nature,  construction 
and  validity  of  the  contract;  otherwise  the  citizens  of  one  country 
could  not  safely  contract,  or  carry  on  commerce,  in  the  territories 
of  another.  The  necessary  intercourse  of  mankind  requires,  that 
the  acts  of  parties  where  made,  should  be  recognized  in  other  coun- 
tries, unless  contrary  to  good  morals,  or  repugnant  to  the  policy  and 
positive  institutions  of  the  state. 

Doctrine  of  the  Lex  Loci  Contractus. 

The  doctrine  of  the  lex  loci  is  replete  with  subtle  distinctions  and 
embarrassing  questions,  which  were  discussed  by  the  earlier  civil- 
ians in  the  continental  schools  of  international  law.  English  law- 
yers generally  were  strangers  to  these  discussions  on  foreign  law. 
The  application  by  the  civilians  of  the  law  of  domicil  or  the  lex  loci 
on  the  one  hand,  and  the  lex  fori  or  rei  sitae  on  the  other  is  made 
to  depend  on  the  distinction  between  real  and  personal  statutes. 

Statute,  Defined. 

With  us,  a  statute  means  an  express  act  of  the  legislature  of  the 
country;  but  jurists,  educated  in  the  schools  of  the  civil  law,  apply 
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the  term  "statute^'  to  any  particnlar  municipal  law  or  usage,  though 
resting  for  its  authority  on  judicial  decisions,  or  the  practice  of 
nations. 

Personal  Statute. 

This  is  a  law,  ordinance,  regulation,  or  custom,  the  disposition  of 
which  affects  the  person,  and  clothes  him  with  a  capacity  or  in- 
capacity, which  he  does  not  change  with  his  abode,  but  which  he  is 
assumed  to  carry  with  him  wherever  he  goes. 

Seal  Statute. 

A  real  statute  affects  things  in  contradistinction  to  persons;  and 
their  operation  is  necessarily  confined  within  territorial  limits,  or  ad 
locum  rei  sitae. 

Distinction  between  Statutes. 

Laws  regulating  the  marriage  contract,  divorce,  infancy,  and  the 
disposition  of  personal  property  are  personal  statutes;  while  laws 
regulating  the  descent,  transmission  and  disposition  of  real  property, 
and  the  nature,  extent  and  limitation  of  civil  remedies,  are  real 
statutes.  The  civilians  found  it  difficult  to  draw  a  dear  and 
practical  line  of  distinction  between  the  real  and  personal  statutes, 
and  many  of  their  discussions  are  perplexing. 

Views  of  Merlin  as  to  this  Distinction. 

Merlin  arrives  at  the  most  intelligible  result  on  this  subject. 
The  laws  which  regulate  the  condition,  capacity  or  incapacity  of  per- 
sons, are  personal  statutes;  and  those  which  regulate  the  quality, 
transmission  and  disposition  of  property,  are  real  statutes.  If  the 
principal,  direct  and  immediate  object  of  the  law  be  to  regulate  the 
condition  of  the  persons,  the  statute  is  personal,  whatever  be  the 
remote  consequences  of  that  condition  upon  property.  But  if  the 
direct  object  of  the  law  be  to  regulate  the  quality,  nature  and  dis- 
position of  property,  the  statute  is  real,  whatever  may  be  its  ulterior 
effect  upon  the  person. 

Force  of  Foreign  Laws. 

It  is  a  general  proposition,  that  the  laws  of  a  country  have  no 
binding  force  beyond  its  territorial  limits;  and  their  authority  is 
admitted  in  other  states,  not  ex  proprio  vigore,  but  ex  comitate. 
Every  independent  community  will  judge  for  itself  how  far  the 
comitas  is  to  be  permitted  to  interfere  with  its  domestic  interests 
and  policy. 

Validity  of  Foreig^n  Contracts. 

It  is  a  settled  doctrine  of  public  law,  that  personal  contracts  are 
to  have  the  same  validity,  interpretation,  and  obligatory  force  in 
every  other  country,  which  they  have  in  the  country  where  they  were 
made.     This  rule  is  requisite  to  the  safe  intercourse  of  the  com- 
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mercial  world,  and  to  preserve  confidence.  Parties  are  presumed 
to  contract  with  reference  to  the  laws  of  the  country  in  which  the 
contract  is  made,  and  where  it  is  to  be  paid,  unless  otherwise  ex- 
pressed. Locns  contractus  regit  actum.  The  interpretation  of  the 
contract  is  to  be  governed  by  the  law  of  the  country  where  the  con- 
tract was  made ;  but  the  mode  of  suing  and  the  time  of  suing  must 
be  governed  by  the  law  of  the  country  where  the  action  is  brought. 

Void  Oontracta. 

But  no  contract  should  be  enforced  in  courts  of  justice,  which  is 
injurious  to  public  right,  or  contravenes  public  policy,  or  violates  a 
public  law;  or  a  contract  which  is  offensive  to  the  morals  of  a  people. 
Contracts  void  by  the  law  of  the  land  where  they  are  made,  are  void 
everywhere. 

Incapacity  to  Contract. 

The  personal  Incompetency  of  individuals  to  contract,  as  in  the 
case  of  infancy,  and  the  general  capacity  of  parties  to  contract,  de- 
pend, as  a  rule,  upon  the  law  of  the  place  of  the  contract  The  in- 
competency of  a  married  woman  to  contract  Is  held  by  the  civilians 
to  depend  upon  the  law  of  the  place  of  the  marriage.  Nuptial  con- 
tracts, valid  by  the  law  of  the  place  where  made,  will  be  recog- 
nized and  enforced  by  the  courts  of  other  countries,  in  proper  cases; 
and  as  personal  qualities  and  civil  relations,  such  as  infancy  and 
coverture,  are  fixed  by  the  law  of  the  domicil,  it  becomes  the  interest 
of  all  nations  mutually  to  respect  and  sustain  that  law. 

Discharge  of  a  Contract. 

The  lex  loci  operates  also  as  to  the  discharge  of  a  contract.  It  is 
a  general  rule,  that  whatever  constitutes  a  good  defence,  by  the  law 
of  the  place  where  the  contract  was  made  or  is  to  be  performed,  is 
equally  good  in  every  other  place  where  the  question  may  be  litigated. 
Hence  the  legal  discharge  of  a  debtor  under  the  bankrupt  or  in- 
solvent laws  of  the  country  where  the  contract  was  made,  in  cases 
free  from  partiality  and  injustice,  is  a  good  discharge  in  every  other 
country,  and  is  pleadable  in  bar. 

Place  of  the  Execution  of  a  Contract. 

But  if  a  contract  be  made  under  one  government,  and  is  to  be 
performed  under  another,  and  the  parties  had  in  view  the  laws  of 
the  second  country  in  reference  to  its  execution,  the  general  rule  is, 
that  the  contract,  in  respect  to  its  construction  and  force,  is  to  be 
governed  by  the  law  of  the  country  or  state  in  which  it  Is  to  be  ex- 
ecuted, and  the  foreign  law  is  in  such  cases  adopted,  and  effect  given 
to  it  Thus,  the  days  of  grace  allowed  upon  bills  of  exchange,  are 
to  be  computed  according  to  the  usage  of  the  place  in  which  they 
are  to  be  paid,  and  not  of  the  place  in  which  they  were  drawn,  for 
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that  is  presumed  to  have  been  the  intent  of  the  parties;  whereas, 
in  practice,  the  drawer  or  indorser,  npon  the  return  of  a  foreign  bill 
under  protest,  pays  the  damages  allowed  by  the  law  of  the  place 
where  the  bill  was  drawn  or  endorsed. 

Bate  of  Interest. 

If  interest  be  not  stipulated  in  the  contract,  and  the  money  be 
payable  at  a  given  time  in  a  different  territory,  and  there  be  default 
in  payment,  the  law  of  the  place  of  payment  regulates  Its  allowance. 
The  drawer,  hence,  may  be  liable  to  one  rate,  and  the  endorser  to 
another,  if  he  endorses  at  a  different  place,  for  every  endorsement 
is  a  new  contract.  When  the  contract  specifically  gives  interest, 
the  rate  is  determined  by  the  law  of  the  place  where  the  contract 
is  made,  even  if  such  allowance  be  greater  than  the  law  gives  in  the 
place  of  payment  This  is  the  case,  though  the  loan  be  secured  by 
a  mortgage  on  land  in  another  state,  unless  there  be  circumstances 
to  show  that 'the  parties  intended  to  be  governed  by  the  laws  of  the 
other  place  in  respect  to  interest 

Present  Bule  as  to  Bate  of  Interest. 

It  is  now  the  received  doctrine  at  Westminster  Hall,  that  the  rate 
of  Interest  on  loans  is  to  be  governed  by  the  law  of  the  place  where 
the  money  is  to  be  used  or  paid,  or  to  which  the  loan  has  reference. 
Hence,  a  contract  made  in  England  to  pay  in  America,  at  a  rate  of 
interest  exceeding  the  lawful  interest  in  England  is  not  a  usurious 
contract;  for  the  stipulated  interest  was  part  of  the  contract  This 
is  also  the  law  in  this  country,  and  is  a  relaxation  of  the  rigor  of  the 
former  rule.  But  if  the  bond,  or  other  security,  be  taken  in  England, 
no  higher  rate  of  interest  than  English  interest  will  be  allowed, 
though  the  debt  be  secured  by  a  mortgage  executed  abroad,  upon 
real  property  abroad,  which  mortgage  specifies  the  foreign  rate  of 
interest  But  where  conflicting  rights  come  in  coUision,  the  comity 
of  nations  must  yield  to  the  positive  law  of  the  land. 

Bemedies  upon  Contracts. 

These  are  regulated  and  pursued  according  to  the  law  of  the  place 
where  the  action  is  instituted,  and  the  lex  loci  has  no  application. 
"Actor  sequitur  forum  rei.**  The  lex  loci  acts  upon  the  right;  the 
lex  fori  upon  the  remedy.  The  comity  of  nations  is  satisfied  in  al- 
lowing to  foreigners  the  use  of  the  same  remedies  and  to  the  same 
extent  that  are  afforded  to  citizens  of  the  state. 

Imprisonment  for  Debt. 

Though  the  person  of  the  debtor  should  be  exempted  from  redress 
by  the  lex  loci,  yet  personal  arrest  will  be  permitted,  if  it  be  the 
practice  according  to  the  lex  fori.  If  a  party  be  discharged  from  im« 
prisonment  only,  he  remains  liable  to  arrest  for  the  same  debt  in 
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another  state;  for  imprisonment  relates  only  to  the  r^uedy,  which 
fonns  no  part  of  the  contract. 

Bar  of  the  Statute  of  liimitations. 

A  plea  of  the  statute  of  limitations  of  the  state  where  the  contract 
is  made  is  no  bar  to  a  suit  brought  in  a  foreign  court  to  enforce  the 
contract  But  a  plea  of  the  statute  of  the  state  where  the  suit  is 
brought  is  a  yalid  bar,  even  though  brought  upon  a  foreign  judg- 
ment, provided  the  time  of  the  residence  of  the  party  brings  him 
within  the  time  prescribed  by  the  statute.  The  period  sufficient  to 
constitute  a  bar  to  litigation  is  a  question  of  municipal  policy  and 
regulation.  Though  the  foreign  statute  of  limitations  may  have 
closed  upon  the  demand  before  the  removal  of  the  party  to  the  new 
jurisdiction,  yet  it  will  be  unavailing.  The  statute  of  limitations 
of  the  state  in  whose  courts  a  suit  is  prosecuted,  must  prevail  in  all 
actions.  To  guard,  however,  against  enforcing  stale  demands,  not 
yet  barred  as  the  result  of  a  change  of  domicU,  a  presumption  of 
payment  will  be  indulged,  and  may  destroy  the  right  of  recovery. 

Places  of  Jurisdictioii  for  Bemedies. 

Three  in  number.  (1)  The  place  of  domicil  of  the  defendant, 
termed  the  "forum  domicilii."  (2)  The  place  where  the  thing  in  con- 
troversy is  situate,  termed  the  "forum  rei  sitae."  (3)  The  place 
where  the  contract  is  made,  or  the  act  done,  called  the  "forum  rei 
gestae,"  or  **forum  contractus."  Not  only  real  but  mixed  actions, 
such  as  trespasses  upon  real  property,  are  properly  referable  to  the 
forum  rei  sitae.  But  the  court  of  chancery,  having  authority  to  act 
in  personam,  will  act  indirectly,  and  under  qualifications,  upon  real 
estate  situate  in  a  foreign  country,  and  compel  a  man  to  convey,  re- 
lease, or  do  some  other  act,  respecting  such  property, 

III.     CONSIDERATION. 

Must  be  SttfDlcient. 

It  is  essential  to  the  validity  of  a  contract,  that  it  be  founded  upon 
a  sufficient  consideration.  The  common  law  held,  that  a  mere  volun- 
tary act  of  courtesy  would  not  uphold  an  assumpsit,  but  a  courtesy 
shown  by  a  previous  request  would  support  it  There  must  be  some- 
thing given  in  exchange,  something  that  is  mutual  which  is  the  in- 
ducement to  the  contract;  and  it  must  be  a  thing  which  is  lawful 
and  competent  in  value  to  sustain  the  assumption. 

Nudiun  Pactum. 

A  contract  without  a  consideration  is  nudum  pactum,  and  not 
binding  in  law,  though  it  may  be  in  conscience.  Whether  the  agree- 
ment be  verbal  or  written,  it  will  not  support  an  action,  if  a  consid- 
eration be  wanting. 
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Consideration  of  Negotiable  Paper. 

The  rule,  that  a  consideration  is  requisite  to  the  validity  of  a  con- 
tracty  applies  to  all  contracts  and  agreements  not  under  seal,  with 
the  exception  of  bills  of  exchange  and  negotiable  notes  after  they 
have  been  negotiated,  and  passed  Into  the  hands  of  an  Innocent  en- 
dorsee. The  immediate  parties  to  a  bill  or  note,  equally  with  parties 
to  other  contracts,  are  affected  by  the  want  of  consideration;  and  it 
is  only  as  to  third  persons,  who  come  into  the  possession  of  the  pa- 
per in  the  usual  course  of  trade,  without  notice  of  the  original  defect, 
that  the  want  of  consideration  cannot  be  alleged.  This  rule  is  well 
settled  in  English  and  American  law. 

Consideration  in  Contracts  under  Seal. 

In  contracts  under  seal,  a  consideration  is  necessarily  Implied  in 
the  solemnity  of  the  instrument;  and  fraud  in  relation  to  part  of 
the  consideration  is  held  to  be  no  defence  at  law;  though  fraud  in 
respect  to  the  execution  of  the  specialty,  and  going  to  render  it  void, 
is  a  good  defence. 

Valuable  Consideration  Defined. 

This  is  one  that  is  either  a  benefit  to  the  party  promising,  or  some 
trouble  or  prejudice  to  the  party  to  whom  the  proinise  is  made.  Any 
damage  or  suspension,  or  forbearance  of  a  right,  will  suffice  to  sus- 
tain a  promise. 

Mutual  Promises. 

A  mutual  promise  amounts  to  a  sufficient  consideration,  proyided 
the  mutual  promises  be  concurrent  in  point  of  time;  and  in  that  case 
the  one  promise  is  a  good  consideration  for  the  other.  But  if  two 
concurrent  acts  are  stipulated,  as  delivery  by  the  one  party,  and  pay- 
ment by  the  other,  no  action  can  be  maintained  by  either,  without 
showing  a  performance,  or  its  equivalent,  of  his  part  of  the  agree- 
ment 

Past  Consideration. 

If  the  consideration  be  past  and  executed  before  the  promise  be 
made,  it  is  not  sufficient,  unless  the  congdderation  arose  at  the  in- 
stance or  request  of  the  party  promising;  and  that  request  must 
have  been  expressly  made,  or  be  necessarily  implied,  from  the  moral 
obligation  under  which  the  party  was  placed;  and  the  considera- 
tion must  have  been  beneficial  to  the  one  party,  or  onerous  to  the 
other. 

Moral  Obligation. 

A  subsisting  legal  obligation  to  do  a  thing  is  a  sufficient  consider- 
ation for  a  promise  to  do  it,  but  the  weight  of  authority  holds,  that 
a  mere  moral  obligation  is  not,  of  itself,  a  sufficient  consideration  for 
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a  promise,  except  in  those  cases,  in  which  a  prior  legal  obligation  or 
consideration  had  once  existed. 

Consideration  of  Love  and  Affection. 

Though  a  consideration  of  natural  loTe  and  affection  suffices  in  a 
deed,  yet  it  will  not  support  an  executory  contract,  and  give  it 
validity,  either  in  law  or  in  equity. 

Gratuitous  Promise. 

Such  promise  is  not  binding,  yet  if  the  person,  gratuitously  promis- 
ing, enters  upon  the  execution  of  the  business,  and  does  it  negligent- 
ly or  amiss,  producing  injury  to  the  other  party,  an  action  will  lie 
for  this  misfeasance. 

Oonsideration  must  be  Lawful. 

The  consideration  must  not  only  be  valuable,  but  It  must  be  a  law- 
ful one,  and  not  repugnant  to  law,  or  sound  policy,  or  good  morals. 
'^Ex  turpi  contractu  actio  non  oritur;"  and  no  person  can  stipulate 
for  iniquity.. 

Illegal  Oonsideration. 

Illegal  contracts  are  such  when  founded  on  a  consideration,  contra 
bonos  mores,  or  against  the  principles  of  sound  policy,  or  founded 
in  fraud,  or  in  contravention  of  the  positive  provisions  of  a  statute. 
If  the  contract  grows  immediately  out  of,  or  is  connected  with  an 
illegal  or  inmioral  act,  a  court  of  justice  will  not  enforce  it  But 
if  it  be  unconnected  with  the  illegal  act,  and  founded  on  a  new  con- 
sideration, it  may  be  enforced,  although  the  illegal  act  was  known 
to  the  party  to  whom  the  promise  was  made,  and  he  was  the  con- 
triver of  the  illegal  act 

Parties  to  the  Illegal  Act. 

Courts  will  allow  even  the  guilty  party  to  the  contract  himself  to 
object,  that  the  consideration  of  the  contract  was  unmoral  or  illegal; 
for  the  allowance  is  net  for  the  sake  of  the  i>arty  raising  the  objec- 
tion, but  founded  on  principles  of  policy.  A  particeps  criminis  has 
been  held  entitled,  in  equity,  on  his  own  application,  to  relief 
against  his  own  contract,  when  the  contract  was  illegal,  or  against 
the  policy  of  the  law,  and  relief  became  necessary  to  prevent  injury 
to  others.  It  is  no  objection,  that  the  plaintiff  himself  was  a  party 
to  the  illegal  transaction. 

Waiver  of  the  Illegality. 

If  a  party,  entitled  to  resist  a  claim  on  account  of  Its  illegality, 
waives  that  privilege,  and  fulfils  the  contract,  he  cannot  be  per^ 
mitted  to  recover  the  money  paid,  and  the  rule  that  "potior  est 
conditio  defendentis"  applies.  If,  however,  the  money  be  not  paid 
over,  but  remains,  in  its  transit,  in  the  hands  of  intermediate  stake- 
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holders,  the  law  will  not  permit  a  third  person,  thns  Incidentally 
connected,  to  set  np  the  claim  of  Illegality  in  the  contract  between 
the  principal  parties.  An  agent  cannot  shelter  himself  from  pay- 
ing over  the  money  by  snch  a  plea,  and  the  money  advanced  may 
be  reclaimed. 

Consideration,  Gtood  in  Part. 

When  the  good  part  of  a  consideration  can  be  separated  from  the 
bad,  the  courts  will  make  the  distinction,  making  that  Toid,  which 
is  against  law,  and  letting  the  rest  stand.  The  rule  is,  that  where 
any  matter,  Toid  even  by  statute,  be  mixed  with  good  matter,  which 
is  entirely  independent  of  it,  the  good  part  shall  stand,  and  the 
rest  be  held  void;  though  if  the  part  which  is  good  depends  upon 
that  which  is  bad,  the  whole  instrument  is  void. 

IV.     CONTRACT  OF  SALE. 

Beqnlflites  to  Validity  of  Sale. 

A  sale  is  a  contract  for  the  transfer  of  property  from  one  x>erson  to 
another,  for  a  valuable  consideration.  Three  things  are  requisite 
to  its  validity:  the  thing  sold,  which  is  the  object  of  the  contract, 
the  price,  and  the  consent  of  the  contracting  parties. 

1.  The  Thlni?  Sold. 

The  thing  sold  must  have  an  actual  or  potential  existence,  and 
be  specific  or  identified,  and  capable  of  delivery;  otherwise  it  is  not 
strictly  a  contract  of  sale,  but  a  special  or  executory  agreement 
If  the  subject  matter  of  the  sale  be  in  existence,  and  only  con- 
structively in  the  possession  of  the  seller,  as  where  entrusted  to  his 
agent  or  carrier  abroad,  it  is  nevertheless  a  sale,  though  a  condi- 
tional or  imperfect  one,  depending  on  the  future  actual  delivery. 
But  if  the  article  to  be  sold  has  no  existence,  there  can  be  no  con- 
tract of  sale. 

Destruction  of  the  Article. 

Thus  if  A  sells  his  horse  to  B,  and  it  turns  out  that  the  horse  was 
dead  at  the  time,  though  the  fact  was  unknown  to  the  parties,  the 
contract  is  necessarily  void.  So  if  A  at  New  York  sells  to  B  his 
house  and  lot  in  Albany,  and  the  house  should  happen  to  have 
been  destroyed  by  fire  at  the  time,  the  parties  being  equally  ignorant 
of  the  fact,  the  foundation  of  the  contract  faUs,  provided  the  house, 
and  not  the  ground  on  which  it  stood,  was  the  essential  inducement 
to  the  purchase. 

Destructiony  in  Put. 

But  if  the  house  was  only  destroyed  in  part,  to  the  value  of  one 
half  or  less,  the  civil  law  held,  that  the  sale  would  remain  good,  and 
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the  seUer  must  allow  a  ratable  dimiimtion  of  the  price.  Pothier 
thinks,  however,  that  in  eqnity  the  buyer  onght  not  to  be  bound  to 
any  part  or  modification  of  the  contract,  when  the  inducement  of 
it  had  thus  failed,  which  is  the  more  just  and  reasonable  doctrine. 
The  Ck>de  Napoleon  declares^  that  if  part  of  the  thing  sold  be  de- 
stroyed at  the  time,  it  is  at  the  option  of  the  buyer  to  abandon  the 
sale,  or  to  take  the  part  preserved,  on  a  reasonable  abatement  of  the 
price;  and  our  decisions  tend  to  the  same  conclusion,  provided  the 
inducement  to  the  purchase  be  thereby  materially  affected. 

Partial  Failure  of  Oonsideratioii. 

Where  parties  entered  into  an  agreement  for  the  sale  and  pur- 
chase of  an  interest  in  a  public  house,  on  the  basis  of  the  lease  hav- 
ing nine  years  to  run,  and  it  turned  out  that  six  years  would  ter- 
minate the  tenancy.  Lord  Kenyon  ruled,  that  the  buyer  had  the 
right  to  consider  the  contract  at  an  end,  and  could  recover  the 
money  he  had  advanced  to  bind  the  bargain.  The  buyer  had  the 
right  to  say  it  was  not  the  interest  he  had  agreed  to  purchase. 

Action  on  a  Warranty. 

Lord  Eldon  held,  that  if  A  purchased  a  horse  of  B,  which  was 
warranted  sound,  but  was  found  to  be  unsound,  the  buyer  might 
keep  the  horse,  and  bring  his  action  on  his  warranty  for  the  differ- 
ence of  value;  or  he  might  return  the  horse,  and  recover  the  money 
paid,  but  he  must  act  promptly. 

Defective  Goods. 

It  has  been  held,  however,  that  it  is  no  defence  at  law  to  a  suit  on 
a  note  or  bill,  that  the  consideration  partly  failed,  by  reason  that 
the  goods  sold  were  of  an  inferior  quality,  unless  clear  fraud  in  the 
sale  be  made  out    The  aggrieved  party  has  an  independent  ronedy. 

Failure  of  Title. 

But  if  title  to  a  part  of  the  chattels  sold  had  totally  failed,  so  as 
to  defeat  the  object  of  the  purchase;  as  if  A  sold  to  B  a  pair  of 
horses  for  carriage  use,  and  the  title  to  one  of  them  should  fail, 
the  whole  purchase  might  be  held  void  even  in  a  court  of  law. 
Where  three  lots  of  real  property  were  sold  at  auction  to  one  pur- 
chaser, who  paid  the  deposit  money,  but  the  title  to  two  of  the  lots 
failed,  Lord  Kenyon  ruled,  that  it  was  one  entire  contract;  and  if  the 
seller  omitted  to  make  title  to  any  one  of  the  lots,  the  purchaser 
might  rescind  the  contract,  and  refuse  to  take  the  other  lots.  In 
a  New  York  case,  the  purchaser  of  several  lots  was  held  to  be  enti- 
tled to  have  a  perfect  title  according  to  contract,  without  any  en- 
cumbrance, or  he  might  disaffirm  the  sale,  and  recover  his  deposit^ 

'  Judson  V.  Wass,  11  Johns.  525. 
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Error  in  Subject  Matter  of  the  Contract. 

The  law  is  not  clearly  settled  on  the  subject  of  the  daun  to  the 
completion  of  the  purchase,  or  to  the  payment  or  return  of  the  con- 
sideration money,  in  a  case  where  the  title  of  the  essential  quali- 
ties of  part  of  the  subject  fail,  and  there  is  no  charge  of  fraud. 
It  seems  sound  doctrine,  that  a  substantial  error  between  the  parties 
concerning  the  subject  matter  of  the  contract,  either  as  to  the  nature 
of  the  article,  or  as  to  the  consideration,  or  as  to  the  security  in- 
tended, would  destroy  the  consent  requisite  to  its  validity. 

2.  Betum  of  Purchase  Money  of  Land. 

In  the  case  of  a  purchase  of  land,  where  the  title  in  part  fails,  the 
court  of  chancery  will  decree  a  return  of  the  purchase  money,  even 
after  the  execution  of  the  purchase  by  the  delivery  of  the  deed,  and 
payment  of  the  money,  provided  there  has  been  a  fraudulent  mis- 
representation as  to  the  title.  But  if  there  be  no  ingredient  of 
fraud,  and  the  purchaser  is  not  evicted,  the  insufficiency  of  title  is 
no  ground  for  relief  against  a  security  given  for  the  purchase 
money,  or  for  rescinding  the  purchase,  and  claiming  restitution  of 
the  money.  The  party  is  remitted  to  his  remedies  at  law  on  his 
covenants  to  insure  the  title. 

Failure  of  Title  to  Land. 

The  cases  are  in  opposition  to  each  other  on  this  subject,  and 
leave  the  question,  how  far  and  to  what  extent  a  failure  of  title  will 
be  a  good  defence,  and  between  the  original  parties,  to  an  action  for 
the  consideration  money  on  a  contract  of  sale,  in  a  state  of  great 
uncertainty.'  In  sales  of  land,  the  technical  rule  probably  remits 
the  party  to  his  covenants  in  the  deed,  and  if  there  be  no  ingredient 
of  fraud  in  the  case,  and  the  party  has  failed  to  secure  himself  by 
covenants,  he  has  no  remedy,  even  on  a  failure  of  title.  This  is 
the  strict  English  rule,  both  at  law  and  in  equity;  and  it  applies 
equally  to  chattels,  when  the  vendor  sells  without  any  averment  of 
title,  and  without  possession.  In  sales  of  chattels,  the  purchaser 
cannot  resist  payment,  in  cases  free  from  fraud,  while  the  contract 
continues  open,  and  he  has  possession.  But  in  this  countiy  the  rule 
has  been  relaxed.  In  respect  to  lands,  the  same  rule  holds  in  New 
York;  but  in  South  Carolina,  equity  will  restore  the  purchase  money 
to  a  party  suffering  by  the  failure  of  title,  even  in  a  case  without 
warranty. 

Total  Failure  of  Consideration. 

In  cases  where  the  consideration  had  totally  failed,  the  English 
courts  admit  such  fact  as  a  good  defence  between  the  parties  to  a 

'Frlsbee  v.  HolTnagle,  11  Johns.  50;  Knapp  v.  Lee,  8  Pick.  452;  Green- 
leaf  V.  Ck)ok,  2  Wheat  13. 
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bill  of  exchange;  though  a  partial  failure  of  the  consideration  is  no 
defence.  But  with  us  a  partial  as  well  as  total  failure  of  the  con- 
sideration may  be  giyen  in  evidence  by  the  maker  of  a  note  to  de- 
feat or  mitigate  a  recovery.  In  Indiana,  in  actions  upon  specialty 
or  other  contract,  excepting  conveyances  of  real  estate,  and  negotia- 
ble paper,  the  defendant  may  allege  the  want  or  failure  of  consider- 
ation, in  whole  or  in  part  In  North  Carolina,  a  total,  but  not  a 
partial,  failure  of  consideration,  may  be  given  in  evidence  in  a  suit 
on  a  promissory  note.  Belief  in  such  latter  case  is  by  a  distinct  suit. 
In  Illinois,  a  want  of  title  in  the  vendor  of  lands  may  be  set  up  by 
the  vendee  on  the  note  given  for  the  purchase  money,  as  a  failure  of 
the  consideration.  So  the  true  value  of  articles  sold  may  be  shown 
in  reduction  of  the  price,  even  on  a  note  given,  as  between  the  orig- 
inal parties,  in  cases  of  sales  with  warranty  or  fraudulent  represen- 
tation. In  Louisiana,  the  failure  of  consideration,  either  in  whole 
or  in  part,  in  a  contract  of  sale,  is  a  defence,  as  far  as  it  goes.  In 
Pennsylvania,  the  discovery  by  the  vendee,  before  payment,  of  en- 
cumbrances, is  held  to  be  a  valid  defence  for  the  purchase  money  to 
the  amount  of  the  encumbrance,  whether  there  existed  a  general 
or  special  warranty.  In  Virginia,  a  defendant  may  allege  fraud 
or  failure  of  consideration  or  breach  of  warranty.  In  Ohio  and 
Kentucky,  the  fraud  must  go  to  the  whole  consideration,  or  the  pay- 
ment of  a  note  cannot  be  avoided  at  law,  upon  the  ground  of  fraud. 

Specific  Performance  of  Contracts. 

There  has  been  much  discussion  on  the  subject  of  rescinding  and 
of  enforcing  the  specific  performance  of  contracts,  in  the  cases  of 
partial  failure  of  the  consideration.  There  have  been  a  number 
of  hard  cases  in  chancery,  where  the  court  has  gone  great  lengths 
in  compeUing  parties  to  go  on  with  purchases,  contrary  to  their 
original  agreement  and  intention.  Lord  Erskine  declared  he  would 
not  follow  them,  nor  decree  specific  performance,  when  the  main 
inducement  to  the  purchase  had  failed.  In  many  cases,  however, 
where  the  title  proves  defective  in  part,  or  to  an  extent  not  very 
essential,  specific  performance  will  be  decreed,  with  a  ratable  de- 
duction of  the  purchase  money,  by  way  of  compensation  for  the 
deficiency. 

Gtoneral  Principle  as  to  the  Bescinding  of  Contracts. 

The  equity  of  the  law  on  this  subject  is,  that  if  the  defect  of  title, 
whether  of  lands  or  chattels,  be  so  great,  as  to  render  the  thing 
sold  unfit  for  the  use  intended,  and  not  within  the  inducement  to 
the  purchase,  the  purchaser  ought  not  to  be  held  to  the  contract, 
but  be  left  at  liberty  to  rescind  it  altogether.^    If  there  be  a  failure 

*  Stoddart  V.  Smith,  6  Bin.  355. 


LKCT.  39]  OOKTBACTB.  883 

of  title  to  part  of  a  tract  of  land,  which  part  is  so  eflsential  to  the 
residne  that  probably  the  purchase  would  not  have  been  made 
without  it;  as  in  the  case  of  the  loss  of  a  mine,  or  of  water  necessary 
to  a  mill,  or  of  a  valuable  fishery  attached  to  a  tract  of  poor  land, 
by  the  loss  of  which,  the  residue  of  the  land  became  of  little  value, 
the  contract  may  be  dissolved  in  toto.  It  is  to  be  regretted  that 
the  English  and  American  cases  on  this  subject  are  so  contradic- 
tory, and  not  controlled  by  a  definite  rule,  like  that  declared  in 
France. 

3.  The  Price. 

The  price  is  an  essential  ingredient  in  the  contract  of  sale.  It 
must  be  real,  and  not  merely  nominal  and  fixed,  or  be  susceptible  of 
being  ascertained  in  the  mode  prescribed  by  the  contract,  without 
further  negotiation  between  the  parties. 

4.  Mutual  Consent  of  the  Parties. 

This  is  requisite  to  the  creation  of  the  contract;  and  it  becomes 
binding,  when  a  proposition  is  made  on  one  side,  and  accepted -on 
the^ther.  It  is  no  contract,  if  there  be  an  error  or  mistake  of  a  fact, 
or  in  circumstances  going  to  the  essence  of  it 

Contract  by  Letters. 

The  negotiation  may  be  conducted  by  letter,  as  is  very  common 
in  mercantile  transactions;  and  the  contract  is  complete,  when  the 
answer  containing  the  acceptance  of  a  distinct  proposition  is 
despatched  by  mail  or  otherwise;  provided,  it  be  done  with  dil- 
igence, after  the  receipt  of  the  letter  containing  the  proposal,  and 
before  any  intimation  is  received,  that  the  offer  is  withdrawn. 
Putting  the  answer  by.  letter  in  the  mail  containing  the  acceptance, 
and  thus  placing  it  beyond  the  control  of  the  party,  is  valid  as  a 
constructive  notice  of  acceptance. 

Revocation  of  an  Otter. 

An  offer  by  letter,  or  by  a  special  agent,  cannot  be  revoked  with- 
out notice  to  the  party  receiving  it,  and  never  after  it  has  been  ex- 
ecuted by  an  acceptance.  There  would  be  no  certainty  in  making 
contracts  through  the  mail,  if  this  rule  were  otherwise.  On  the 
other  hand,  it  is  held,  that  if  A  makes  an  offer  to  B,  and  gives  him 
a  special  time  for  an  answer,  A  may  retract  before  the  offer  is  ac- 
cepted, on  the  ground,  that  until  both  parties  are  agreed,  it  is  no 
contract, 

V.    IMPLIED  WABKAirrY  OP  GOODS. 

Rule  of  Caveat  Emptor. 

In  every  sale  of  a  chattel,  if  the  possession  be  at  the  time  in  an- 
other, and  there  be  no  covenant  or  warranty  of  title,  the  rule  of 
caveat  emptor  applies,  and  the  party  buys  at  his  peril.  • 
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Warranty  of  Title. 

But  if  the  seller  has  possession  of  the  article,  and  he  sells  It  as 
his  own,  and  not  as  agent  for  another,  and  for  a  fair  price,  he  is 
understood  to  warrant  the  title.  A  fair  price  implies  a  warranty 
of  title;  and  the  purchaser  may  have  satisfaction  from  the  seller, 
if  he  seUs  the  goods  as  his  own,  and  the  title  proves  defective.  This 
was  also  the  rule  of  the  civil  law  in  all  cases,  whether  the  title  wholly 
or  partially  failed. 

Quality  of  the  Article  Sold. 

With  regard  to  the  quality  of  the  article,  the  seller  is  not  bound 
to  answer,  except  under  special  circumstances,  unless  he  expressly 
warranted  the  goods  to  be  sound,  or  unless  he  had  made  a  fraud- 
ulent representation  or  concealment,  which  amounts  to  a  warranty 
in  law.  The  common  law  requires  the  purchaser  to  attend,  when  he 
maJ^es  the  contract,  to  those  qualities  of  the  article  bought,  which 
are  presumably  within  his  observation  and  judgment,  and  which 
it  is  his  interest  and  duty  to  exert  The  distinction  between  the 
responsibility  of  the  seller  as  to  the  title,  and  as  to  the  quality  of 
the  goods  sold,  is  well  established  in  the  English  and  American 
law. 

Iiatent  Defects  in  the  Qoods. 

It  is  held,  that  if  there  be  no  express  warranty  by  the  seller,  or 
fraud  on  his  part,  the  buyer,  who  examines  the  article,  must  abide  by 
all  losses  arising  from  latent  defects,  equally  unknown  to  both  pai* 
ties.*  The  purchaser  in  the  case,  where  the  article  is  open  to  the 
inspection  and  examination  of  both  parties,  relies  on  his  own  infor- 
mation and  judgment,  without  requiring  any  warranty  of  the  qual- 
ity. This  rule  does  not  apply  to  those  cases^  where  the  purchaser 
has  ordered  goods  of  a  certain  character,  and  relies  on  the  judgment 
of  the  seller;  or  to  cases,  where  goods  of  a  certain  described  quality 
are  offered  for  sale,  and  when  delivered,  they  do  not  answer  the  de- 
scription mentioned  in  the  contract  They  are  not  the  articles  the 
vendee  agreed  to  purchase;  and  there  is  an  implied  warranty,  that 
the  article  shall  answer  the  character  called  for,  or  be  of  the  quality 
described,  and  salable  in  the  market  under  that  denomination. 

Return  of  the  Unsound  Ooods. 

When  goods  are  discovered  to  be  not  as  described  in  the  order,  or 
to  be  unsound,  the  purchaser  ought  immediately  to  return  them  to 
the  vendor,  or  give  him  notice  to  take  them  back,  and  thereby  re- 
scind the  contract;  or  he  will  be  presumed  to  acquiesce  in  the  qual* 

*  Selzas  V.  Woods,  2  Gaines,  48;  Swett  v.  Colgate,  20  Johns.  196;  Dean  t. 
Mason,  4  Conn.  428. 
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ity  of  the  goods.  In  the  case  of  a  breach  of  warranty,  he  may  sue 
upon  it  without  returning  the  articles,  but  he  must  do  so  and  rescind 
the  contract  in  a  reasonable  time,  before  he  can  maintain  an  action 
to  recover  the  goods.  He  cannot  deal  with  the  article  purchased 
after  discovery  of  a  fraud  in  a  sale,  without  losing  his  right  of  action. 

Besdnding  of  the  Contract  of  Sale. 

An  offer  to  return  the  chattel  in  a  reasonable  time,  on  breach  of 
warranty,  i6  equivalent  in  its  effect  upon  the  remedy,  to  an  offer  ac- 
cepted by  the  seller,  and  the  contract  is  rescinded,  and  the  vendee 
can  sue  for  any  purchase  money  paid.  But  a  contract  cannot  be 
rescinded  without  mutual  consent,  if  circumstances  be  so  altered 
by  a  part  execution,  that  the  parties  cannot  be  placed  in  statu  quo; 
for  if  it  be  rescinded  at  all,  it  must  be  rescinded  in  toto.  The  par- 
ties to  a  contract  may  rescind  it  at  any  time  before  the  rights  of 
third  persons  have  inten-ened;  but  a  resale  of  the  disputed  articles 
does  not  of  itself  rescind  the  contract,  or  destroy  the  right  to  dam- 
ages for  non-performance  of  the  contract,  to  the  extent  of  a  loss  in 
the  resale,  provided  the  same  be  made  after  default  and  due  notice. 
If  the  sale  be  absolute,  and  there  be  no  agreement  to  rescind,  the 
vendee  of  the  unsound  article  must  resort  to  his  warranty,  unless 
it  be  proved  that  the  vendor  knew  of  the  unsoundness,  and  the  ven- 
dee tendered  a  return  of  the  article  within  a  reasonable  time. 

Sale  by  Sample. 

If  the  article  be  sold  by  the  sample,  and  it  be  a  fair  specimen  of  the 
thing  sold,  and  there  be  no  deception  or  warranty  on  the  part  of  the 
vendor,  the  vendee  cannot  rescind  the  sale.  But  such  a  sale 
amounts  to  an  implied  warranty  that  the  article  is  in  bulk  of  the 
same  kind,  and  equal  in  quali^  with  the  sample.  If  the  article 
should  turn  out  not  to  be  merchantable,  from  some  latent  principle 
of  infirmity  in  the  sample,  as  wdl  as  in  the  bulk  of  the  commodity, 
the  seller  is  not  answerable.  He  only  warrantSi  that  the  whole 
quantity  answers  the  sample. 

VL     DUTY  OP  MUTUAL  DISGLOSUBB. 

Snppressioii  of  Material  Facts. 

If  there  be  an  intended  concealment  or  suppression  of  material 
facts  In  the  making  of  a  contract,  in  cases  in  which  both  parties 
have  not  equal  access  to  the  means  of  information,  it  will  be  deemed 
unfair  dealing,  and  will  vitiate  and  avoid  the  contract  As  a  gen- 
eral rule,  each  party  is  bound  to  communicate  to  the  other  his  knowL 
edge  of  the  material  facts,  provided  he  knows  the  other  to  be  igno- 
rant of  them,  and  they  be  not  open  and  equally  within  the  reach  of 
Ms  observation. 

BROWNE  KENT— 25 
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Examples  of  Fraudulent  Ooncealment. 

In  the  sale  of  a  ship,  which  had  a  latent  defect  known  to  the  seller, 
and  which  the  buyer  conld  not  by  any  attention  possibly  discover, 
the  seller  was  bound  to  disclose  it,  his  concealment  being  deemed 
a  breach  of  good  faith.  So  if  one  party  suffers  the  other  to  buy 
an  article  under  a  delusion  created  by  his  own  conduct,  it  will  be 
deemed  fraudulent,  and  fatal  to  the  contract  One  party  must  not 
practice  any  artifice  to  conceal  defects,  or  make  any  representa- 
tions for  the  purpose  of  throwing  the  buyer  off  his  guard.  Thus 
if  a  vendor,  knowing  of  an  encumbrance  upon  an  estate,  sells,  with- 
out disclosing  the  fact,  and  with  knowledge  that  the  purchaser  is 
unacquainted  with  it,  and  under  representations  inducing  him  to 
buy,  he  acts  fraudulently. 

Inference  of  Fraud. 

The  Inference  of  fraud  is  readily  drawn,  when  there  Is  a  suppres- 
sion or  concealment  of  material  circumstances,  and  one  of  the  con- 
tracting parties  is  knowingly  suffered  to  deal  under  a  delusion. 
Lord  Mansfield  held,  that  selling  an  unsound  article,  knowing  it  to 
be  unsound,  for  a  sound  price  was  actionable.  It  is  equivalent  to 
the  concealment  of  a  latent  defect;  and  the  ground  of  action  is  the 
deceit  practiced  on  the  buyer.  So,  where  a  party  pays  money  in 
ignorance  of  circumstances  with  which  the  receiver  is  acquainted, 
and  does  not  disclose,  and  which,  if  disclosed,  would  have  prevented 
the  payment  In  such  case,  the  parties  do  not  deal  on  equal  terms, 
and  the  money  may  be  recovered.  It  applies,  also,  to  the  case  where 
a  person  takes  a  guaranty  from  a  surety,  and  conceals  from  him  facts 
which  tend  to  increase  his  risk,  and  suffers  him  to  contract  under 
false  impressions.  Such  concealment  is  held  to  be  fraud,  and  viti- 
ates the  contract 

Apparent  Defects. 

The  writers  of  the  moral  law  hold  it  the  duty  of  the  seller  to  dis- 
close the  defects  within  his  knowledge,  but  the  common  law  is  not 
so  strict  If  the  defects  in  the  article  sold  be  open  equally  to  the  ob- 
servation of  both  parties,  the  law  does  not  require  the  vendor  to  aid 
the  observation  of  the  vendee.  Even  a  warranty  will  not  cover  de- 
fects that  are  plainly  the  objects  of  the  senses ;  though,  if  the  ven- 
dor says  or  does  anything  with  intent  to  divert  the  attention  of  the 
buyer,  even  in  relation  to  open  defects,  he  would  be  guilty  of  f raud- 
A  deduction  of  fraud  may  be  made,  not  only  from  deceptive  and  false 
assertions,  but  from  facts  and  incidents  trivial  in  themselves,  but 
which  are  evidence  of  a  fraudulent  design. 

Equal  Means  of  Information. 

When,  however,  the  means  of  information,  as  to  facts  respecting 
the  value  of  the  commodity,  be  equally  accessible  to  both  parties,  and 
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neither  of  them  does  or  gays  anything  tending  to  impose  upon  the 
other,  the  disclosnre  of  any  superior  knowledge  which  one  party 
may  have  over  the  other,  as  to  facts,  is  not  requisite  to  the  validity 
of  a  contract  There  is  no  breach  of  implied  confidence  in  such  case, 
because  neither  party  reposes  in  such  confidence,  unless  it  be  spe- 
cially tendered  or  required.  Each  one,  in  ordinary  cases,  judges  for 
liimself,  and  relies  confidently  on  his  own  knowledge  and  diligence. 
The  common  law  protects  against  fraud  in  dealing,  but  does  not  in- 
demnify against  the  consequences  of  indolence  and  folly,  or  a  careless 
indifference  to  accessible  means  of  information.  It  requires  the  pur- 
chaser to  notice  those  particulars  which  presumably  are  within  the 
reach  of  his  observation  and  judgment;  and  the  vendor  to  communi- 
cate those  facts  and  defects,  which  cannot  be  supposed  to  be  imme- 
diately withip  the  reach  of  the  purchaser.  If  the  latter  fail  to  at- 
tend to  those  points  which  would  have  suflBlced  to  protect  him  from 
surprise  and  impoefltion,  th^  maxim  "caveat  emptor*'  ought  to  apply. 

Mere  False  Assertion  of  Value. 

A  mere  false  assertion  of  value,  when  no  warranty  is  intended,  is 
no  ground  of  relief  to  a  purchaser;  because  the  assertion  is  a  matter 
of  opinion,  which  does  not  imply  knowledge,  and  in  which  men  may 
differ.  Mere  expression  of  judgment  or  opinion  does  not  amount 
to  a  warranty.  Every  person  reposes  at  his  peril  on  the  opinion 
of  others,  when  he  has  equal  opportunity  to  form  and  exercise  his 
own  judgment  If  the  seller  represents  what  he  himself  believes 
as  to  the  qualities  or  value  of  an  article,  and  leaves  the  determina- 
tion to  the  judgment  of  the  buyer,  there  is  neither  fraud  nor  war- 
ranty. 

What  Assertions  Amount  to  a  Warranty. 

An  assertion  respecting  the  article  sold  must  be  positive  and  un- 
equivocal, and  one  on  which  the  buyer  places  reliance,  in  order  to 
amount  to  a  warranty.  If  the  vendee  has  an  opportunity  of  examin- 
ing the  article,  the  vendor  is  not  answerable  for  any  latent  defect, 
unless  there  be  fraud,  or  an  express  warranty,  or  a  direct  represen- 
tation tantamount  to  it 

False  AfBirmation  of  a  Previous  OSer. 

Even  if  the  seller  should  falsely  affirm  that  a  particular  sum  had 
been  offered  by  others  for  the  property,  by  which  means  the  pur- 
chaser was  induced  to  buy,  and  was  deceived  as  to  the  value,  it  is 
held,  that  no  relief  will  be  afforded;  for  the  buyer  should  have 
informed  himself  from  proper  sources  of  the  value,  and  not  foolishly 
relied  on  assertions  made  by  a  person  whose  interest  might  readily 
prompt  him  to  invest  the  property  with  exaggerated  vaiue. 
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False  Bepresentatlons  by  the  Buyer. 

It  was  held,  in  a  recent  English  case,  that  a  false  representation 
by  the  buyer,  in  a  matter  merely  gratis  dictum,  where  the  buyer 
was  under  no  legal  obligation  to  the  seller  for  the  precise  accuracy 
of  his  statement,  which  the  seller  indiscreetly  relied  upon,  was  no 
ground  of  action.  The  buyer  was  not  legally  bound  to  allege  truly 
the  motives  which  prompted  him  to  the  purchase,  or  the  chances 
of  sale  to  the  seller. 

Deceit  of  the  Seller. 

The  true  rule  laid  down  Is,  that  the  seller  is  liable  to  an  action  of 
deceit,  if  he  fraudulently  misrepresent  the  quality  of  the  thing 
sold,  in  some  particulars  which  the  buyer  has  not  equal  means  of 
knowledge  with  himself;  or  if  he  do  so  in  such  a  manner  as  to  in- 
duce the  buyer  to  forbear  making  the  inquiries,  which  for  his 
own  security  and  advantage,  he  would  otherwise  have  made. 

Belief  in  Equity — Specific  Performance. 

The  rule  in  equity  is  more  rigid  on  this  subject  than  it  is  at  law. 
Lord  Hardwicke  held,  that  where  the  seller  had  falsely  affirmed  a 
farm  had  been  valued  by  two  persons  at  a  certain  price,  and  the 
assertion  had  induced  the  purchaser  to  contract,  it  was  such  a  mis- 
representation as  would  induce  a  court  of  equity  to  withhold  a  de- 
cree for  a  Bi)ecific  performance.  But  there  is  a  distinction  in 
equity  between  enforcing  specifically  and  rescinding  a  contract; 
and  an  agreement  may  not  be  entitled  to  be  enforced,  and  yet  not 
be  sufficiently  objectionable  to  be  compulsorily  rescinded.  It  does 
not  follow,  that  a  sale  is  void  in  law,  merely  because  equily  will 
not  decree  a  specific  performance. 

Action  against  Third  Parties  for  False  Bepresentatlons. 

An  action  will  lie  against  a  person  not  interested  tn  the  property 
for  making  a  false  and  fraudulent  representation  to  the  seller, 
whereby  he  sustained  damage  by  trusting  the  purchaser  on  the 
credit  of  such  statements.  This  doctrine  is  now  well  settled  both 
here  and  in  England.  The  principle  is  that  fraud,  accompanied 
with  damage,  is  a  good  cause  of  action.  Misrepresentation,  without 
a  design,  will  not  sustain  an  action.  But  if  recommendation  of  a 
purchaser,  as  of  good  credit,  to  the  seller,  be  made  in  bad  faith,  and 
with  knowledge,  and  the  seller  sustains  damage  thereby,  the  person 
who  made  the  representations  is  bound  to  indemnify  the  seller. 

Concealment  of  Facts  by  the  Purchaser. 

Lord  Thurlow  allowed  much  latitude  of  concealment  on  the  part 
of  the  buyer.  He  deemed  him  not  bound,  in  negotiating  for  the 
purchase  of  an  estate,  to  disclose  to  the  seller  his  knowledge  of  the 
existence  of  a  mine  on  the  land,  of  which  he  knew  the  seller  was 
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ignorant  If  the  estate  was  purchased  for  a  price  of  which  the  mine 
formed  no  ingredient,  he  held,  that  a  court  of  equity  could  not  set 
aside  the  sale,  because  there  was  no  fraud  in  the  case,  and  rules  of 
nice  honor  must  not  be  drawn  too  strictly  in  business  transac- 
tions. 

From  a  Moral  Standpoint. 

From  such  a  decision,  it  would  appear  that  human  laws  are  not  so 
perfect  as  the  dictates  of  conscience;  and  the  sphere  of  morality 
is  more  enlarged  than  the  limits  of  civil  jurisdiction.  There  are 
many  duties,  that  belong  to  this  class  of  imperfect  obligations,  which 
are  binding  on  conscience,  but  which  human  laws  do  not  and  cannot 
undertake  directly  to  enforce. 

Ethics  in  Courts  of  Equity. 

But  when  the  aid  of  a  court  of  equity  is  sought  to  carry  into  ex- 
ecution such  a  contract,  then  the  principles  of  ethics  have  a  more 
extensive  sway;  and  a  purchase  made  with  such  a  reservation  of 
superior  knowledge,  would  be  of  too  sharp  a  character  to  be  aided 
in  its  execution  by  the  powers  of  the  court  of  chancery.  While  it 
is  admitted  to  be  the  general  rule,  that  the  purchaser  is  not  bound 
to  give  the  vendor  information  as  to  the  value  of  the  property,  yet 
very  little  will  affect  the  application  of  the  principle,  as  if  a  single 
word  be  dropped  tending  to  mislead  the  vendor. 

Contracts  by  Trustees. 

If  a  person  stands  in  the  relation  of  trustee,  or  quasi  trustee  to 
another,  as  agent,  factor,  steward,  attorney  or  the  like;  if  he  would 
purchase  of  his  principal  or  employer  any  property  committed  to  his 
care,  he  must  deal  with  the  utmost  fairness,  and  conceal  nothing 
within  his  knowledge  which  may  affect  the  price  or  value;  and  if 
he  does,  the  bargain  may  be  set  aside.  Bargains  between  trustees 
and  cestui  que  trust  are  viewed  with  great  jealousy,  and  will  not 
be  sustained,  unless  under  very  unexceptional  circumstances. 

Equitable  Rule  in  Contracts. 

It  is  a  rule  in  equity,  that  all  the  material  facts  must  be  known 
to  botb  parties,  to  render  the  agreement  fair  and  just;  and  it  is 
against  the  principles  of  equity,  that  one  party,  knowing  a  material 
ingredient  in  an  agreement,  should  be  permitted  to  suppress  it,  and 
still  call  for  a  specific  performance. 

Views  of  Fothier  as  to  Concealment  of  Facts. 

Pothier  contends,  that  good  faith  and  justice  require  that  neither 
party  to  a  contract  of  sale  should  conceal  facts  within  his  own 
knowledge,  which  the  other  has  no  means  at  the  time  of  knowing, 
if  the  facts  would  materially  affect  the  value  of  the  conmiodity.  But 
with  Lord  Thurlow  he  concludes,  that  though  misrepresentation  and 
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fraad  will  invalidate  the  contract  of  sale,  the  mere  concealment 
of  material  knowledge  which  the  one  party  has,  tonching  the  things 
sold,  and  which  the  other  does  not  possess,  may  affect  the  con- 
science, bnt  will  not  destroy  the  contract;  for  that  would  nnduly 
restrict  the  freedom  of  commerce;  and  parties  must,  at  their  own 
risk,  inform  themselves  of  the  value  of  the  commodities  they  deal 
in.  He  refers  to  the  rules  of  morality  laid  down  by  Cicero,  and 
deems  them  too  severe  for  practical  application,  or  the  cognizance 
of  hxmian  tribunals. 

Ignorance  of  Law. 

The  general  rule  on  this  subject  is,  that  ignorance  of  the  law,  with 
full  knowledge  of  the  facts,  and  under  circumstances  repelling  all 
presumption  of  fraud  and  imposition,  furnishes  no  ground,  either  in 
law  or  equity,  to  rescind  agreements,  or  reclaim  money  paid  volun- 
tarily under  a  claim  of  right,  or  to  set  aside  solemn  acts  of  the  par- 
ties. 

Ignorance  of  Facts. 

Another  rule  of  equal  validity  is,  that  acts  done  and  contracts 
made,  under  mistake  or  ignorance  of  a  material  fact,  are  voidable 
and  relievable  in  law  and  in  equity.  It  has  been  held,  that  even 
when  a  i>arty  contracted  under  a  clear  mistake  of  his  legal  rights^ 
and  such  rights  were  of  a  doubtful  character,  he  might  be  relieved  in 
equity.  Ignorance  of  law  is  one  thing;  a  mistake  of  the  law  an- 
other. Equity  will  rectify  a  mistake  and  give  relief,  and  decree 
specific  performance  in  cases  of  written  contracts,  where  a  plain 
mistake  is  shown  by  satisfactory  -porol  proof,  or  even  necessarily  im- 
plied. 

Vn.    TITLE  BY  DEMVEBY  OP  GOODa 

Tender  of  the  Price. 

Where  the  terms  of  sale  are  agreed  upon,  and  the  bargain  struck, 
and  the  seller  has  complied  with  his  agreement,  the  contract  of  sale 
becomes  absolute  between  the  parties,  without  actual  payment  or  de- 
livery, and  the  property  and  the  risk  of  accident  to  the  goods  rest  in 
the  buyer.  He  is  entitled  to  the  goods  on  payment  or  tender  of  the 
price,  and  not  otherwise,  when  nothing  is  said  at  the  sale  as  to  the 
time  of  delivery,  or  the  time  of  payment.  The  payment  or  tender  of 
the  price,  is,  in  such  cases,  a  condition  precedent,  implied  in  the  con- 
tract of  sale,  and  the  buyer  cannot  take  the  goods  or  sue  for  them, 
without  payment  Though  prior  to  a  tender  of  the  price,  the  vendee 
has  the  right  of  property,  he  has  not  the  right  of  possession. 

Goods  Sold  upon  Credit. 

But  if  the  goods  are  sold  upon  credit,  with  no  agreement  as  to  the 
time  of  delivery,  the  vendee  is  immediately  entitled  to  the  posses- 
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sion,  and  the  right  of  property  with  the  right  of  possession  vests  at 
once  in  him ;  though  the  right  of  possession  is  liable  to  be  defeated, 
if  he  becomes  insolvent  before  he  obtains  possession. 

Stoppage  of  Gk>ods  in  Transitu. 

If  the  seller  has  even  despatched  the  goods  to  the  buyer,  and  in- 
solvency occurs,  he  has  a  right  to  stop  them  in  transitu ;  for  though 
the  property  is  vested  in  the  buyer,  so  as  to  subject  him  to  the  risk 
of  any  accident,  he  has  not  an  indefeasible  right  to  the  possession, 
and  his  insolvency,  without  payment  of  the  price,  defeats  that  right 
whether  the  goods  be  still  in  the  hands  of  the  seller  or  in  transitu 
to  the  buyer.  Whether  default  in  payment,  when  the  credit  ex- 
pires, will  destroy  the  right  of  possession,  if  the  vendee  before  that 
time  has  not  obtained  actual  possession,  is  undecided,  though  as  be- 
tween the  original  parties  that  consequence  would  follow. 

Payment  of  Earnest  Money. 

To  make  the  contract  valid,  there  must  be  a  delivery  or  tender  of 
it,  or  payment,  or  tender  of  payment,  or  earnest  money  given,  or  a 
memorandum  in  writing  signed  by  the  party  to  be  charged;  other- 
wise the  owner  may  dispose  of  the  goods  as  he  pleases.  The  Eng- 
lish statute  of  frauds  of  Chas.  n.,  the  provisions  of  which  have  been 
generally  adopted  in  this  country,  declares  that  no  contract  for  the 
sale  of  goods  for  the  price  of  ten  pounds  or  upwards,  shall  be  good, 
except  the  buyer  shall  accept  and  receive  i)art  of  the  goods  so  sold, 
or  give  something  in  earnest  to  bind  the  bargain,  or  In  part  pay- 
ment; or  unless  some  note  or  memorandum  in  writing  of  the  bar- 
gain be  made  and  signed  by  the  parties  to  be  charged,  or  by  their 
agents. 

Delivery  of  a  Fart  of  Qoods  Only. 

Whether  a  delivery  of  a  part  of  an  entire  stock,  lot  or  parcel  of 
goods  be  a  virtual  delivery  of  the  whole,  so  as  to  vest  in  the  vendee 
the  entire  property  in  the  whole  without  payment,  has  been  unde- 
cided by  the  courts.  To  constitute  a  part  acceptance,  so  as  to  take 
the  case  out  of  the  statute,  there  must  have  been  such  a  dealing  on 
the  part  of  the  purchaser,  as  to  deprive  him  of  any  right  to  object  to 
the  quantity  of  goods,  or  to  deprive  the  seller  of  his  right  of  lien  But 
the  facts  which  may  amount  to  an  acceptance  of  part  of  the  goods 
sold,  has  been  a  fruitful  source  of  discussion,  and  subtle  distinctions 
have  been  raised. 

Payment  within  a  Reasonable  Time. 

The  vendee  cannot  take  the  goods,  notwithstanding  earnest  money 
be  given,  without  payment.  Earnest  money  merely  binds  the  bar- 
gain, giving  the  buyer  a  right  to  the  goods,  if  he  comes  for  them  with 
the  price  within  a  reasonable  time  after  request;   otherwise,  the  con- 
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tract  may  be  dissolved,  and  the  Tender  is  at  liberty  to  sell  the  goods 
to  another  person. 

Additional  Acts  to  be  Done  before  Delivery. 

If  anything  remains  to  be  done,  as  between  the  seller  and  the 
buyer,  before  the  goods  are  to  be  delivered,  a  present  right  of  prop- 
erty does  not  attach  in  the  buyer.  But  when  everything  is  done 
by  the  seller,  as  to  a  parcel  of  the  quantity  sold,  to  put  the  goods  in 
a  deliverable  state,  the  property,  and  consequently  the  risk  of  that 
parcel  passes  to  the  buyer;  and  as  to  so  much  of  the  entire  quantity, 
as  requires  further  acts  to  be  done  on  the  port  of  the  seller,  the  prop- 
erty and  the  risk  remain  with  the  seller. 

Ooods  Separated  and  Identified. 

The  goods  sold  must  be  ascertained,  designated,  and  separated 
from  the  stock  or  quantity  with  which  they  are  mixed,  before  the 
property  can  pass.  In  the  sales  of  chattels,  if  the  goods  of  different 
value  be  sold  in  bulk,  and  not  separately,  and  for  a  single  price,  the 
sale  is  perfect,  and  the  risk  is  with  the  buyer;  but  if  they  be  sold 
by  number,  weight,  or  measure,  the  sale  is  incomplete,  and  the  risk 
continues  with  the  seller,  until  the  specific  property  be  separated 
and  identified. 

Cash  Sales. 

Where  no  time  is  agreed  upon  for  payment,  it  Is  deemed  a  cash 
sale,  and  the  payment  and  delivery  are  concurrent  acts.  The  ven- 
dor may  refuse  to  deliver  without  payment,  and  if  not  at  once  made, 
the  contract  becomes  void.  If  he  does  deliver  freely  and  absolutely, 
and  without  fraud  on  the  part  of  the  vendee  to  obtain  possession, 
and  without  exacting  or  expecting  simultaneous  payment,  a  credit 
is  bestowed,  the  precedent  condition  of  payment  is  waived,  and  the 
right  of  property  passes.  This  rule  does  not  apply,  where  payment 
is  expected  simultaneously  with  delivery,  and  is  omitted,  evaded  or 
refused  by  the  vendee,  on  obtaining  the  goods;  for  the  delrrery  in 
such  case  is  merely  conditional,  and  the  non-payment  would  be  an 
act  of  fraud,  rendering  the  contract  void,  and  giving  the  seller  the 
right  to  reclaim  his  goods. 

Conditional  Sale. 

The  obtaining  goods  upon  false  pretences,  under  color  of  pur* 
chasing  them,  does  not  change  the  property.  If  it  was  a  condition 
of  the  contract,  that  the  seller  was  to  receive,  upon  delivery,  a  note 
or  other  security,  the  sale  is  conditional,  and  the  property  does  not 
pass  by  the  mere  delivery,  as  between  the  original  parties,  unless 
the  seller  dispense  with  the  condition;  which  will  be  deemed  waived 
by  a  voluntary  and  absolute  delivery,  without  a  concurrent  demand 
of  the  security.  As  to  subsequent  bona  fide  purchasers  or  creditors 
of  the  vendee,  the  conclu^on  may  be  different 
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Vesting  of  Property  in  the  Vendee. 

Where  a  condition  precedent  is  attached  to  a  contract  of  sale  and 
delivery,  the  property  does  not  vest  in  the  vendee  on  delivery,  until 
he  performs  the  condition,  or  the  seller  waives  it;  and  the  right  con- 
tinues in  the  vendor,  even  against  the  creditors  of  the  vendee.  If 
special  usage  permits  the  delivery  of  the  goods  for  a  short  time  be- 
fore the  delivery  of  the  note  to  be  given  for  the  price,  which  usage 
is  known  to  the  buyer,  the  delivery  is  conditional.  The  condition  is 
not  to  be  deemed  waived,  and  the  seller  may  in  equity  confidder  the 
goods  as  held  in  trust  for  him,  until  the  vendee  performs  his  condi- 
tion, and  gives  the  note  with  the  promised  security;  and  his  right 
to  the  goods  will  be  valid,  as  against  the  buyer  and  his  voluntary 
assignee,  though  not  as  against  a  bona  fide  purchaser  from  the 
vendee. 

Parol  Agreement  to  Deliver  Ooods. 

It  is ,  established  doctrine,  that  a  written  agreement  to  deliver 
by  a  certain  time  goods  sold,  cannot  be  enlarged  as  to  the  time  by 
a  subsequent  parol  agreement;  for  that  would  contravene  the 
statute  of  frauds  by  making  the  right  of  action  to  rest  partly  in 
writing  and  partly  in  parol. 

Title  to  the  Ooods  Sold. 

By  the  civil  law,  the  title  to  property  was  not  vested  in  the  pur 
chaser  without  delivery;  nor  even  by  delivery,  without  payment  of 
the  price,  unless  the  goods  were  sold  on  a  credit  The  risk  of  the 
goods  was,  nevertheless,  thrown  on  the  buyer  before  delivery,  and  as 
soon  as  the  contract  of  sale  was  completed,  even  though  the  title 
was  still  in  the  vendor.  The  common  law  reasonably  fixes  the  risk 
where  the  title  resides,  and  when  the  bargain  is  made  and  rendered 
binding  by  earnest  money,  or  by  part  payment  or  part  delivery,  or 
by  a  compliance  with  the  requisitions  of  the  statute  of  frauds,  the 
property,  and  with  it  the  risk,  attach  to  the  purchaser. 

Betention  of  Possession  by  Vendor. 

But  though  the  seller  has  parted  with  the  title,  he  may  retain 
possession  until  payment;  and  he  has  even  the  equitable  right  of 
stoppage  in  transitu,  in  the  case  of  the  insolvency  of  the  purchaser. 
In  such  case,  the  vendor-  has  divested  himself  of  the  legal  title,  the 
property  has  passed  to  the  vendee,  while  the  actual  possession  is  in 
some  third  person  in  its  transit  to  the  vendee. 

Delivery  of  Gh>ods  to  an  Agent. 

Delivery  to  a  servant  or  agent  of  the  purchaser,  or  to  the  carrier 
or  master  of  a  vessel,  when  they  are  to  be  sent  by  water,  is  equiva- 
lent to  a  delivery  to  the  purchaser;  and  the  property  and  risk  at 
once  vest  in  the  purchaser,  subject  to  the  vendor's  right  of  stoppage 
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in  transitu.  A  delivery  by  the  consignor  of  goods  to  a  general 
ship  for  the  consignee,  is  a  delivery  to  the  consignee.  The  effect 
of  a  consignment  of  goods  by  a  bill  of  lading  is  to  vest  the  property 
ip  the  consignee. 

Delivery  to  a  Carrier. 

A  delivery  to  a  general  carrier,  where  there  are  no  unusual  specific 
directions,  is  a  constructive  delivery  to  the  vendee,  whether  the 
goods  be  sent  to  another  inland  place,  or  beyond  sea.  But  if 
there  be  no  particular  mode  of  carriage  specified,  and  no  particular 
course  of  dealing  between  the  parties,  the  property  and  the  risk 
remain  with  the  vendor,  while  in  the  hands  of  the  common  carrier. 
The  delivery  to  the  agent  should  be  so  perfect  as  to  create  a  re- 
sponsibility on  the  part  of  the  agent  to  the  buyer.  If  the  goods 
be  forwarded  by  water,  the  vendor  should  have  them  insured,  if 
such  be  the  usage;  and  he  ought,  in  all  cases,  to  inform  the  buyer, 
with  due  diligence,  of  the  consignment  and  delivery. 

Consignor's  Bisk. 

Until  the  party,  receiving  a  consignment  or  remittance^  has  rec- 
ognized the  appropriation  of  it  to  a  specified  purpose,  and  the  party 
claiming  under  the  appropriation  has  accepted  it,  so  as  to  create  a 
priority,  the  property  and  its  proceeds  remain  at  the  risk,  and  on 
the  account  of  the  remitter. 

Symbolical  Delivery. 

This,  in  many  cases,  is  equivalent  in  its  legal  effects,  to  actual 
delivery.  The  delivery  of  the  key  of  a  warehouse  in  which  goods 
sold  are  deposited,  or  transferring  them  on  the  warehouseman's  book 
to  the  name  of  the  buyer,  is  a  delivery  sufficient  to  transfer  the  prop- 
erty. So,  the  delivery  of  the  receipt  of  the  storekeeper  for  the  goods, 
being  the  documentary  evidence  of  the  title,  has  been  held  to  be  a 
constructive  delivery  of  the  goods.  There  may  be  a  symbolical  de- 
livery, when  the  thing  does  not  admit  of  actual  delivery.  The 
delivery  must  be  such  as  the  nature  of  the  case  admits. 

Examples  of  Symbolical  Delivery. 

The  delivery  of  the  keys  of  a  wine  cellar  has  been  held  to  be  a 
delivery  of  the  wine  stored  within,  and  the  consent  of  the  parly 
upon  the  spot  is  sufficient  possession  of  a  column  of  granite,  which 
by  its  weight  is  not  susceptible  *of  other  delivery.  In  the  sale  of  a 
ship,  or  cargo  at  sea,  the  delivery  must  be  symbolical,  by  the  de- 
livery of  the  documentary  proofs  of  title;  and  the  delivery  of  the 
bni  of  sale  is  the  delivery  of  the  ship.  A  bill  of  sale  of  timber, 
or  marking  the  cut  timber,  has  been  held  sufficient  delivery  to  make 
the  possession  follow  the  rights.  Taking  an  itemised  order  from 
the  vendor  on  the  storekeeper  for  goods,  and  marking  them  with 
personal  initials  has  been  held  to  be  a  delivery.     The  mere  com- 
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mnnication  of  the  vendor's  order  on  a  warehouseman  for  deliyery, 
and  assented  to  by  him,  passes  the  property  to  the  vendee.  Even 
the  change  of  mark  on  bales  of  goods  in  a  warehouse,  by  direction  of 
the  parties,  has  been  held  to  operate  as  an  actual  delivery  of  the 
goods. 

Delivery  of  Part  of  the  Qoods. 

A  delivery  of  part  of  the  articles  selected  and  purchased,  with- 
out any  objection  at  the  time  as  to  the  non-delivery  of  the  residue, 
takes  the  case  out  of  the  statute  of  frauds.  The  case  would  be 
different,  if  the  purchaser  paid  for  the  articles  delivered,  and  left 
the  balance  unpaid  for.  If  the  vendor  takes  the  vendee  within 
sight  of  ponderous  articles,  such  as  logs  in  a  boom,  and  shows  them 
to  him  as  the  objects  sold,  it  amounts  to  a  delivery.  Delivery  of 
a  sample  has  sufficed  to  transfer  the  property,  when  the  goods 
could  not  actually  be  delivered,  untO  the  duties  were  paid,  which 
fact  was  known  to  and  acquiesced  in  by  the  buyer.  The  property 
must  be  placed  under  the  power  and  control  of  the  vendee. 

Marking  the  Goods  Sold. 

Cutting  off  the  spiles  of  wine  casks,  and  marking  the  initials  of 
the  purchaser's  name  on  them,  has  been  held  to  be  an  incipient 
delivery.  So,  If  the  purchaser  deal  with  the  commodity,  as  if  it 
were  in  his  actual  possession,  it  supersedes  the  necessity  of  proof 
of  actual  delivery.  Probity  in  dealing,  the  interests  of  commerce, 
and  the  circulation  of  property,  require  that  delivery  should  fre- 
quently be  presumed  from  circumstances;  and  a  destination  of  the 
goods  by  the  vendor  to  the  use  of  the  vendee,  the  marking  them, 
or  making  them  up  to  be  delivered,  or  the  removing  them  for  the 
purpose  of  being  delivered,  may  all  entitle  the  vendee  to  act  as 
owner. 

Fresiiinption  of  Delivery. 

But  the  presumption  fails  when  positive  evidence  contradicts  it; 
as  in  the  case  of  the  vendor's  refusal  to  part  with  the  goods  until  he 
is  paid,  or  of  the  refusal  of  the  vendee  to  take  the  goods  when  in- 
spected, or  the  delivery  of  a  sample,  which  is  not  part  of  the  bulk  of 
the  commodity  sold. 

Qeneral  Bule. 

In  order  to  satisfy  the  statute,  there  must  be  a  delivery  of  the 
goods  by  the  vendor,  with  an  intention  of  vesting  the  right  in  the 
vendee,  and  an  actual  acceptance  by  the  vendee,  with  an  intention 
of  taking  possession  as  owner. 

Qoods  to  be  Manufactured. 

If  the  subject  matter  of  the  contract  does  not  exist  at  the  time  of 
the  contract,  but  was  fabricated  out  of  raw  materials^  or  material '^ 
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not  put  together,  it  is  Incapable  of  dellveiy,  and  not  within  the 
statute  of  f  raudSy  and  the  contract  is  valid* 

Ghoods  Sold  at  Auction. 

If  the  buyer  unreasonably  refuses  to  accept  of  the  article  sold, 
the  seller  is  not  obliged  to  let  it  perish  on  his  hands,  and  run  the 
risk  of  the  solvency  of  the  buyer.  The  usage,  on  the  neglect  or 
refusal  of  the  buyer  to  come  in  a  reasonable  time,  after  notice,  and 
to  pay  for  and  teike  the  goods,  is  for  the  vendor  to  sell  the  same  at 
auction,  and  hold  the  buyer  responsible  for  the  deficiency  in  the 
amount  of  sales. 

Place  of  Delivery. 

This  is  often  a  point  of  consequence  in  the  construction  of  a  con- 
tract of  sale.  If  no  place  be  designated  by  the  contract,  the 
general  rule  is  that  the  articles  sold  are  to  be  delivered  at  the  place 
where  they  are  at  the  time  of  sale.  The  store  of  the  merchant, 
the  shop  of  the  mechanic  or  manufacturer,  and  the  farm  or  granary 
of  the  farmer,  where  the  commodities  sold  are  kept,  must  be  the 
place  where  the  demand  and  delivery  are  to  be  made,  when  the 
contract  is  to  pay  upon  demand,  and  is  silent  as  to  the  place. 

Delivery  at  the  Debtor's  Besidence. 

Pothier  distinguishes  between  contracts  for  a  thing  certain,  as 
for  wine  of  the  vintage  of  the  vendor,  and  a  contract  for  anything 
intermediate,  as  a  pair  of  gloves  or  a  certain  quantity  of  wine.  In 
the  former  case,  the  delivery  is  to  be  at  the  repository  where  the 
wine  was  at  the  time  of  the  contract,  that  the  purchaser  might  see 
that  he  had  the  entire  quantity.  In  the  latter  case,  the  property 
is  to  be  delivered  at  the  debtor's  place  of  residence,  unless  the  par- 
ties lived  near  each  other,  and  the  thing  be  portable;  in  which  case 
the  place  of  payment  would  be  the  creditor's  residence.  In  a  con- 
tract of  sale,  the  common  law  locates  the  delivery  at  the  place  where 
the  vendor  has  the  article;  but  in  a  contract  to  pay  a  debt  at  a 
future  time  in  certain  articles,  the  rule  seems  to  compel  the  de- 
livery at  the  creditor's  place  of  residence. 

Duty  of  the  Vendor  as  to  Delivery. 

Lord  Coke  asserts,  that  if  the  contract  be  to  deliver  specific  arti- 
cles, as  wheat  or  timber,  the  obligor  is  not  bound  to  carry  the  same 
to  the  obligee,  as  in  the  case  of  the  payment  of  money;  but  should 
call  upon  the  obligee  to  find  where  he  wishes  the  articles  delivered, 
and  then  should  deliver  them  at  the  place  designated,  unless  it  be 
an  unreasonable  locality,  and  so  remote,  as  to  occasion  expense  equal 
to  the  price  of  the  goods.  If  no  place  be  mentioned  in  the  contract 
to  deliver  si)ecific  articles,  it  has  been  held,  that  the  creditor  has 
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the  right  to  name  the  place.*  If  the  place  intended  by  the  parties 
can  be  inferred,  the  creditor  has  no  right  to  appoint  a  different  one. 
If  the  article  be  notj  portable,  but  ponderous,  then  Lord  Coke's  mle 
prevails,  and  the  debtor  must  seek  the  creditor,  or  get  him  to  name 
a  place;  and  if  no  place  or  an  unreasonable  one  be  named,  the 
debtor  may  deliver  the  articles  at  a  place  suitable  for  the  purpose 
intended,  and  presumptively  contemplated  by  the  parties  at  the 
date  of  the  contract 

Note,  Payable  in  Farm  Produce. 

In  the  case  of  a  note,  payable  in  farm  produce,  without  mention 
of  place,  the  locality  of  demand  and  delivery  is  held  to  be  at  the 
debtor's  farm. 


of  Ooods  by  a  Bailee. 

It  is  held,  that  where  one  in  the  character  of  a  bailee,  promises  to 
deliver  specific  goods  on  demand,  though  the  demand  may  be  made 
wherever  he  may  be  at  the  time,  his  offer  to  deliver  at  the  place 
where  the  property  is,  or  at  his  dwelling  or  pla^e  of  business,  will  be 
sufficient. 

Tender  and  Beftisal. 

If  the  debtor  be  present,  or  by  his  agent,  and  makes  a  tender  of 
specific  articles  at  the  proper  time  and  place,  according  to  contract, 
and  the  creditor  does  not  come  to  receive  them,  or  refuses  to  accept 
them,  the  better  opinion  is,  that  if  properly  designated  and  set 
apart,  the  debt  is  thereby  discharged.  If  the  debtor  be  sued,  he 
may  plead  the  tender  and  refusal,  without  bringing  the  cumbersome 
articles  into  court,  as  he  would  have  to  do  in  the  case  of  a  tender 
of  money.  On  a  valid  tender  of  specific  articles,  the  debtor  is  not 
only  discharged  from  his  contract,  but  the  right  of  property  in  the 
articles  tendered  passes  to  the  creditor.  The  debtor  may  abandon 
the  goods  so  tendered;  but  if  he  elects  to  retain  possession  of  the 
goods,  it  is  in  the  character  of  baOee  to  the  creditor,  and  at  his  risk 
and  expense. 

Part  Performance  of  Contract. 

With  respect  to  part  performance  of  an  entire  contract  for  the  sale 
and  delivery  of  goods  of  a  given  quantity,  at  a  specified  price  and 
time,  or  for  the  performance  of  certain  labor  and  service,  a  delivery 
of  a  less  quantity,  or  a  refusal  or  omission  to  perform  the  entire 
service,  without  any  act  or  consent  of  the  other  party,  will  not  en- 
title the  party  who  has  delivered  in  part  or  performed  in  part  to 
recover  any  compensation  for  the  goods  or  services.    The  entire 

*  Aldrich  V.  Alhee,  1  Greenl.  12a 
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performance  Is  a  condition  precedent  to  the  payment  of  the  pricey 
and  the  courts  cannot  absolve  men  from  their  legal  engagements^ 
or  make  contracts  for  them. 


VUL     MEMORANDUM  REQUIRED  BY  STATUTE  OP  FRAUDS. 

Statute  of  Frauds. 

The  statnte  of  Charles  n.  declared,  that  no  action  shonld  be 
brought  to  charge  any  executor  or  administrator,  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate,  or  to  charge  the 
defendant,  upon  any  special  promise^  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person;  or  to  charge  any  person,  upon 
any  agreement  made  upon  consideration  of  marriage,  or  upon  any 
agreement  that  was  not  to  be  performed  within  a  year,  unless  there 
was  some  memorandum  or  note  in  writing  of  the  agreement,  signed 
by  the  party  to  be  charged,  or  by  his  agent  This  applies  also  to 
contracts  for  the  sale  of  goods,  in  cases  where  there  was  no  delivery 
and  acceptance  of  part,  or  payment  in  part,  or  an  earnest  given. 
This  statute  is  the  basis  of  the  statute  laws  of  the  several  states  on 
the  subject 

Signature  to  the  Memorandum, 

The  signing  of  the  agreement  by  one  party  only  is  sufficient,  pro- 
vided it  be  the  party  sought  to  be  charged,  for  such  party  is  estopped 
by  his  signature  from  denying  that  the  contract  was  validly  ex- 
ecuted, though  the  paper  was  not  signed  by  the  party  who  sues  for 
a  performance.  It  suffices,  if  the  note  or  memorandum  be  made  by 
a  broker  employed  to  effect  the  purchase,  and  if  he  settles  the 
bargain,  he  is  deemed  agent  for  both  parties,  and  the  instrument 
is  liberally  construed  without  a  scrupulous  regard  to  forms.  The 
signature  may  be  with  a  lead  pencil.  The  mark  of  one  unable  to 
write,  or  even  a  printed  name,  under  certain  circumstances,  is  a  suffi- 
cient signature,  and  if  the  name  be  inserted  in  a  manner  that  will 
authenticate  the  instrument,  it  is  immaterial  in  what  part  the  name 
is  found. 

Parol  Proof  of  Contents  of  Contract. 

The  contract  must  be  stated  with  reasonable  certainty,  so  that  it 
can  be  understood  from  the  writing  itself,  without  having  recourse 
to  parol  proof.  Unless  the  essential  terms  of  the  sale  be  ascertained 
from  the  writing  itself,  or  by  a  reference  contained  in  it  to  something 
else,  the  writing  is  not  a  compliance  with  the  statute.  It  cannot 
be  supplied  by  parol  proof,  for  that  would  introduce  all  the  mis- 
chiefs which  the  statute  of  frauds  and  perjuries  was  intended  to 
prevent 
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IX.     SAXES  OP  GOODS,  AS  AFFECTED  BY  FEAUD. 

Effort  to  Defeat  an  Execution. 

The  fact  that  a  judgment  exists  against  the  vendor  of  goods,  and 
the  purchaser  has  notice  of  it,  will  not  affect  the  sale  of  personal 
property.  But  if  such  purchaser  buys  with  intent  to  defeat  the 
creditor's  execution,  it  is  fraudulent,  even  though  he  has  paid  a  full 
price.  The  question  of  fraud  depends  upon  the  motive.  The  pur- 
chase must  be  bona  fide,  as  well  as  upon  a  valuable  consideration. 

Insolvent  Purchaser. 

It  has  been  decided,  that  the  mere  insolvency  of  the  vendee,  and 
the  liability  of  the  goods  to  immediate  attachment  by  his  creditors, 
though  well  known  to  himself,  and  not  disclosed  to  the  vendor,  would 
not,  of  itself,  avoid  the  sale.  This  decision  was  based  upon  the 
ground,  that  the  credit  was,  in  fact,  obtained  without  any  fraudu- 
lent intent,  and  the  validity  of  the  sale  might  be  impeached,  if  there 
was  fraud  in  fact.  If  the  vendee  discovers  that  he  is  insolvent,  and 
cannot  pay  for  the  goods,  he  may  rescind  the  contract,  and  return 
the  goods  to  the  assenting  creditor,  provided  it  was  done  before  the 
contract  was  consummated  by  an  absolute  delivery  and  acceptance, 
in  good  faith,  and  not  with  the  colorable  design  to  favor  a  particular 
creditor.  He  cannot  rescind  the  contract,  after  the  transit  has 
ceased,  and  the  goods  actually  received  into  possession,  and  the 
rights  of  other  creditors  attached. 

Agreement  as  to  Possession  of  Qoods  Sold. 

On  the  subject  of  fraudulent  sales,  a  vexatious  question  has  arisen, 
as  to  the  legal  effect  of  an  agreement  between  the  parties  at  the 
time  of  sale,  that  possession  was  not  to  accompany  and  follow  the 
bill  of  sale  of  the  goods.  There  is  no  doubt  of  its  being  evidence 
of  fraud,  but  the  great  point  is,  whether  the  fraud  was  an  inference 
of  law  to  be  drawn  by  the  court,  and  resulting  inevitably  from  the 
fact,  or  whether  the  fact  was  only  evidence  of  fraud  to  be  drawn 
by  the  jury,  and  susceptible  of  explanation. 

English  Law  as  to  Fraudulent  Transfers  of  Qoods. 

By  the  English  statutes  of  Henry  Vn.  and  Elizabeth,  the  essential 
provisions  of  which  have  been  adopted  generally  throughout  the 
United  States,  all  conveyances  of  goods  not  made  bona  fide  and 
upon  good  consideration,  but  in  trust  for  the  use  of  the  person  con- 
veying them,  or  made  to  delay,  hinder  or  defraud  creditors,  are  de- 
clared to  be  void.  These  statutes  are  declaratory  of  the  principles 
of  the  common  law,  and  the  decisions  of  the  English  courts  are, 
therefore,  applicable  to  questions  of  constructive  fraud  arising  in 
this  country. 
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English  Decisions  on  this  Subjeot. 

It  was  held,  as  far  back  as  the  reign  of  James  L,  that  if  a  debtor 
secretly  made  a  general  deed  of  his  goods  to  one  creditor,  and  con- 
tinued the  use  and  occupation  of  the  goods  as  liis  own,  the  deed  was 
fraudulent,  and  void  against  a  subsequent  judgm^it  and  execution 
creditor,  notwithstanding  the  deed  was  made  upon  good  considera- 
tion. In  the  case  of  a  mortgage  of  goods,  it  was  held,  that  the 
mortgagee  should  take  possession,  and,  except  in  special  cases^  there 
existed  no  reason,  why  an  absolute  or  conditional  vendee  of  goods 
should  leave  them  with  the  vendor,  unless  to  procure  a  collusive 
credit  CJontinuance  in  possession  by  the  mortgagor  was  deemed 
fraudulent  at  common  law,  and  void  by  the  statute  of  Elizabeth. 

Qoods  of  the  Wife. 

The  wife^s  goods  may,  before  mariiage,  be  conveyed  to  trustees 
with  her  husband's  assent,  for  her  use  during  coverture^  and  such 
property  will  not  be  liable  for  his  debts. 

English  BtQe,  as  to  Change  of  Possession. 

The  English  rule  is,  that  an  absolute  bill  of  sale  of  chattels,  unac- 
companied with  possession,  is  fraudulent  in  law,  and  void  as  agains 
creditors.  The  change  of  possession  is  required  to  be  substantial 
and  exclusive.  But,  on  the  other  hand,  there  have  been  many  ex- 
ceptions taken,  and  qualifications  annexed  to  this  general  rule,  and 
it  is  difficult  to  determine  when  the  circumstances  of  possession,  not 
accompanying  and  following  the  deed,  are  per  se  a  fraud  in  the  Eng- 
lish law,  or  only  presumptive  evidence  of  fraud,  resting  upon  the 
facts  to  be  disclosed  at  the  triaL 

Qoods  Sold  under  an  Execution. 

The  purchaser,  at  public  sale,  of  goods  sold  under  an  execution 
will  be  protected  from  subsequent  executions,  though  the  goods  were 
suffered  to  continue  in  the  possession  of  the  defendant  on  th«* 
ground,  that  the  transaction  was  necessarily  notorious,  and  the  exe- 
cution notice  to  the  world.  The  question  of  fraud  in  such  cases  has 
been  declared  to  be  a  question  of  fact  for  the  jury. 

Qoods  Sold  at  Auction. 

The  purchaser  of  goods  sold  at  auction,  by  trustees^  under  an  as- 
signment by  an  insolvent  debtor,  is  also  protected,  though  he  leave 
the  goods  in  possession  of  the  prior  owner,  provided  the  jury  find 
the  assignment  was  not  made  with  fraudulent  intent,  and  that  the 
sale  was  notorious. 

Goods  Loaned. 

So,  a  person  may  lend  his  goods  for  another's  use,  and  except  in 
cases  of  bankruptcy,  under  the  statute  of  James  L,  they  will  be 
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protected  from  the  creditors  of  the  person  for  whose  use  they  were 
supplied. 

Presumption  of  Fraud. 

The  conclusion  from  the  more  recent  English  cases  would  seem 
to  be,  that  though  a  continuance  in  jKwsesgfion  by  the  vendor  or  mort- 
gagor be  prima  facie  a  badge  of  fraud,  if  the  chattel,  sold  or  mort- 
gaged, be  transferable  from  hand  to  hand,  yet  the  presumption  of 
fraud  from  that  circumstance  may  be  rebutted,  by  explanations  show- 
ing the  transaction  to  be  fair  and  honest,  and  reasonably  account- 
ing for  the  retention  of  possession.  The  question  of  fraud,  arising 
in  such  cases,  is  not  an  absolute  inference  of  law,  but  one  of  fact  for 
a  jury. 

Delivery  of  Fixtures. 

If  the  personal  chattels  savor  of  the  realty,  as  engines  and  ma- 
chinery belonging  to  a  manufacturing  establishment,  no  presump- 
tion of  fraud  will  arise  from  the  want  of  deliyery. 

Validity  of  a  Bill  of  Sale. 

A  bill  of  sale  of  goods  is  valid  as  between  the  parties,  though  no 
possession  be  given  at  the  time,  when  the  interests  of  third  persons 
are  not  concerned. 

Federal  Decisions  as  to  Change  of  Fossession. 

The  law  on  this  subject  is  still  more  unsettled  in  this  country,  than 
it  is  in  England.  In  the  supreme  court  of  the  United  States,  it  was 
held,  that  an  absolute  bill  of  sale  is  itself  a  fraud  in  law,  unless  pos- 
session accompanies  and  follows  the  deed.  This  decision  leaves 
open  the  distinction  between  a  bill  of  sale  absolute,  and  one  condi- 
tional upon  its  face.  This  may  now  be  deemed  a  settled  principle 
in  federal  jurisprudence,  and  has  been  adopted  by  the  federal  circuit 
courts. 

Gk)ods  Located  Abroad. 

In  pursuance  of  this  rule,  if  property  be  abroad,  and  Incapable 
of  present  actual  delivery,  as  in  the  case  of  a  ship  at  sea,  the  posses- 
sion must  be  assumed  as  soon  as  possible  on  the  arrival  of  the  vessel 
in  port 

Decisions  of  State  Courts  on  this  Subject. 

The  English  doctrine,  that  an  absolute  sale  of  personal  property, 
with  possession  continuing  in  the  vendor,  is  fraudulent  per  se  as  to 
creditors,  without  other  evidence  of  fraud,  has  been  adopted  in  Vir- 
ginia, South  Carolina,  Tennessee,  Illinois,  New  Jersey,  Connecticut, 
Vermont,  and  Pennsylvania.  The  general  principle  is  recognized, 
that  on  an  absolute  sale  or  assignment  of  chattels,  possession  must 
accompany  and  follow  the  deed,  and  vest  exclusively  in  the  vendee, 
or  it  Is  fraudulent  in  law,  though  there  be  no  fraud  in  fact     As  be* 
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tween  the  vendor  and  vendee^  the  property  will  belong  to  the  latter; 
but  the  sale  without  delivery  is  void  as  to  creditors.  If  the  vendor 
sells  and  delivers  it  to  a  bona  fide  purchaser,  without  notice,  the  pur- 
chaser will  hold  against  the  original  vendee. 

Pennsylvania  Doctrine. 

In  Pennsylvania,  the  English  doctrine  is  followed  to  its  fullest  ex- 
tent. As  an  exception  to  the  general  rule,  it  is  admitted  that  goods 
after  they  have  been  levied  upon,  or  after  a  fair  purchase  of  them  at 
a  sale  on  execution,  may  be  safely  left  in  possession  of  the  defend- 
ant, without  a  necessary  inference  of  fraud ;  though  the  exception  in 
the  case  of  a  levy  merely,  is  restricted  to  household  furniture,  which 
exception  is  regretted  by  the  supreme  court  of  that  state,  as  occasion- 
ing collusion. and  fraud,  and  productive  of  gross  abuser 

Mortg^age  of  Qoods. 

In  Pennsylvania,  delivery  of  the  goods  is  hdd  to  be  as  requisite  in 
the  case  of  a  mortgage  of  goods,  as  of  an  absolute  sale  of  goods  under 
the  statutes  of  Elizabeth,  even  though  the  deed  stated  that  possession 
was  to  be  retained.  Where  the  motive  of  the  sale  is  the  security 
of  the  vendee,  and  the  vendor  is  permitted  to  retain  the  visible  own- 
ership for  the  convenience  of  the  parties,  it  is  a  fraud,  though  the 
arrangement  be  inserted  in  the  deed  or  mortgaga  The  law  will 
not  stop  to  inquire  whether  or  not  there  was  actual  fraud,  but  will 
infer  It 

Secret  Encumbrances  on  Personal  Property. 

The  vendor  or  mortgagor,  by  such  act,  practices  deceit  upon  man- 
kind, when  he  appears  to  be  the  owner,  and  obtains  credit  as  such. 
If  the  possesion  be  withheld,  pursuant  to  agreement,  some  good 
reason  for  it,  beyond  the  convenience  of  the  parties,  must  appear, 
and  the  parties  must  leave  nothing  unperformed  within  their  power, 
to  secure  third  persons  from  the  consequences  of  the  apparent  own- 
ership of  the  vendor. 

Articles  Undergoing  Manufacture. 

If  It  be  the  sale  or  mortgage  of  such  articles,  to  be  delivered  when 
finished,  there  ought  to  be  a  specific  inventory  of  the  articles,  so  as 
to  apprise  creditors  of  what  the  conveyance  included,  and  thus  pre- 
vent a  change  of  proi)erty  by  the  vendor. 

Beasons  for  Retention  of  Possession. 

The  retention  of  possession  must  not  only  be  a  part  of  the  contract, 
but  it  must  appear  to  be  for  a  fair,  honest  and  necessary  object.  To 
permit  the  goods  to  remain  in  the  hands  6t  the  vendor  is  declared  to 
be  an  extraordinary  exception  to  the  usual  course  of  dealing,  and  re- 
quires a  satisfactory  explanation.  There  must  be  an  actual  and  not 
a  colorable  change  of  possession. 
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Belaxatlon  of  the  Bule  in  Certain  States. 

In  North  Carolina,  it  ib  held,  that  whether  a  deed  be  fraudulent 
or  otherwise  from  the  want  of  possession  in  the  vendee,  or  within 
the  oi>eration  of  the  statute  of  Elizabeth,  was  a  question  of  fact,  and 
not  of  law.  In  New  York,  the  language  of  the  court  originally  was, 
that  the  nondelivery  of  goods,  at  the  time  of  the  sale  or  mortgage, 
was  only  prima  facie  evidence  of  fraud,  and  a  circumstance  which 
admitted  of  explanation.  A  later  decision  in  that  state  held,  that 
if  the  vendor  be  permitted  to  retain  possesisAon  in  the  case  of  an  ab- 
solute bill  of  chattels,  it  was  an  act  of  fraud  in  law,  as  against  cred- 
itors; and  though  the  agreement  appear  on  the  face  of  the  deed,  it 
would  be  equally  so,  unless  some  good  motive  was  at  the  time  shown.'' 
Ck)nflicting  decisions  on  this  point  exist  In  New  York.^  The  su- 
preme courts  of  Massachusetts,  New  Hampshire  and  Maine  have 
laid  down  the  doctrine,  that  possession  of  chattels,  after  a  sale  or 
mortgage  of  the  same,  is  not,  as  it  regards  creditors,  fraud  per  se, 
but  only  prima  facie  evidence  of  fraud,  which  may  be  explained  by 
proof.* 

Beasons  for  Stringent  Law  on  this  Subjeot. 

It  is  to  be  regretted  that  the  rules  of  law  on  this  material  point, 
are  so  various  and  fluctuating  in  this  country.  Imprisonment  for 
debt  being  abolished,  the  creditor's  claim  against  the  property  should 
receive  the  most  effective  support,  and  every  rule  to  prevent  the 
debtor  from  secreting  property,  should  be  sustained  with  vigor.  There 
is  the  same  reason  for  the  stability  of  the  rule  of  law,  that  a  vendor 
of  chattels  should  not,  at  the  expense  of  his  creditors,  sell  them,  and 
yet  retain  the  use  of  them,  as  there  is  for  the  rule  of  equity  that  a 
trustee  may  not  buy  or  speculate  in  the  trust  fund  on  his  own  ac- 
count, or  the  principle,  that  the  voluntary  settlement  of  property 
shall  be  void  against  existing  creditors.  Such  rules  are  made  to 
destroy  the  temptation  to  fraud. 

Proof  before  a  Jury. 

Fraud,  in  fact,  is  reluctantly  admitted  by  a  jury,  and  their  symx)a- 
thies  must  be  overcome  by  strong  and  ];x>sitive  proof,  before  they  will 
readily  assent  to  the  existence  of  a  fraudulent  intent,  which  is  so 
difflcrdt  to  ascertain,  and  frequently  so  painful  to  infer. 

Voluntary  Assignments. 

The  validity  of  voluntary  assignmentij  of  their  property  by  in- 
solvent traders  and  others  has  provoked  much  discussion.  Under 
a  code  of  bankrupt  law,  such  assignments  giving  preferences  are 

*  Stnrtevant  v.  Ballard;  9  Johns.  337. 

■  Ludlow  V.  Hnrd,  19  Johns.  221:  Bissell  v.  Hopkins,  8  Cow.  166;  Dlwer  v. 
McLaughlin,  2  Wend.  596. 

*  Cobam  v.  Pickering,  3  N.  H.  415. 
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held  to  be  fraudulent,  for  they  Interfere  with  its  regulations  and 
policy.  But  where  there  is  no  bankrupt  system,  these  assignments 
are  a  substitute,  and  become  like  a  commission  in  bankruptcy,  a 
species  of  execution  for  creditors.  A  conveyance  in  trust  to  pay 
debts  is  valid,  and  founded  on  a  valuable  consideration.  A  debtor, 
pending  a  suit,  may  asfiiign  to  trustees  all  his  effects  for  the  benefit 
of  all  his  creditors,  and  deliver  possession.  A  debtor,  in  failing  cir- 
cumstances, by  a  bona  fide  assignment  of  his  estate  in  trust,  may 
prefer  one  creditor  to  another,  when  no  bankrupt  or  other  law  pro- 
hibits such  preference,  and  no  legal  lien  on  the  property  assigned 
exists. 

Assent  of  the  Creditors. 

The  assent  of  the  creditors  to  be  benefited  by  the  assignment, 
has  been  held  in  New  England  to  be  essential  to  its  validity,  so  far 
that  the  intervening  attachment  of  an  outside  creditor,  issued  before 
such  assent  be  given,  has  been  preferred.  But,  subject  to  this 
qualification,  the  assent  of  the  creditors  need  not  be  given  at  the 
time  of  the  assignment,  and  a  subsequent  assent  in  terms,  or  by 
actually  receiving  the  benefit  of  the  assignment,  will  suffice.  The 
assignment  is  good  against  a  subsequent  attachment,  if  the  creditors 
had  previously  assented  to  It,  and  the  assignment  is  presumably 
valid,  even  without  such  intervening  assent,  in  the  case  of  an  assign- 
ment to  trustees  for  the  benefit  of  preferred  creditors.  The  legal 
estate  vests  in  the  trustee,  and  a  court  of  equity  wDl  compel  the  exe- 
cution of  the  trust  for  the  benefit  of  the  creditors,  though  they  be 
not  at  the  time  assenting,  and  parties  to  the  conveyance.  The  as- 
sent of  absent  parties  to  an  assignment  will  be  presumed,  unless 
their  dissent  be  expressed,  if  it  be  for  a  valuable  consideration,  and 
beneficial  to  them. 

Conditions  in  the  Assignment. 

The  debtor  may  deprive  the  creditor,  who  refuses  to  accede  to  his 
terms,  of  his  jwreference,  and  postpone  him  to  all  other  creditors; 
but  then  he  will  be  entitled  to  be  paid  out  of  the  reeddue  of  the  prop- 
erty, if  there  should  be  any,  after  all  the  other  creditors  who  re- 
leased and  complied  with  the  condition  of  the  assignment  are  satis- 
fied. If,  however,  the  condition  be,  that  the  share  belonging  to  the 
creditor  if  he  should  accede  to  the  terms  and  release,  shall,  on  his 
refusal  or  default,  be  paid  back  to  the  debtor,  or  placed  at  his  dis- 
posal by  the  trustees,  it  destroys  the  validity  of  the  assignment,  at 
least  against  the  dissenting  creditors. 

Beservations  of  Debtor  in  the  Assignment. 

Nor  can  the  debtor  in  such  an  assignment  make  a  reservation, 
at  the  expense  of  his  creditors,  of  any  part  of  his  property  or  in- 
come, for  his  benefit     Such  reservations  render  void  the  whole  as- 
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signmenty  and  no  favored  creditor  or  grantee  can  receiye  advantage 
over  other  creditors,  nnder  an  assignment,  which,  by  such  reserva- 
tion, is  fraudulent  on  its  face.  If  an  insolvent  debtor  could  dispose 
of  his  property  to  favored  creditors,  yet  clothed  with  beneficial  pro- 
vidons  for  himself,  and  burdened  with  arbitrary  provisions  and  pen- 
alties, it  would  be  im];x>ssible  for  courts  of  justice  to  uphold  credit, 
or  exact  the  punctual  performance  of  contracts.^^^ 

X.    SAIiES  AT  AUCTION. 

liability  of  Auctioneer. 

An  auctioneer  has  both  the  possession,  and  an  interest  coupled 
with  the  possession,  in  the  goods  he  is  employed  to  sell.  He  has  a 
special  property  in  them,  and  a  lien  upon  them  for  the  charges  of 
the  sale  and  his  commission.  He  may  sue  the  buyer  for  the  pur- 
chase money;  and  if  he  gives  credit  to  the  vendee,  and  makes  de- 
livery without  payment,  it  is  at  his  own  risk.  If  he  has  notice  that 
the  property  he  is  about  to  sell  does  not  belong  to  his  principal,  he 
will  be  held  responsible  to  the  owner  for  the  amount  of  the  sale. 
If  he  does  not  disclose  the  name  of  Ms  principal  at  the  time  of  the 
sale,  the  purchaser  may  hold  him  for  the  completion  of  the  contract, 
and  for  damages  on  its  non-performance. 

Misdescription  of  Beal  Estate  Sold. 

In  the  sale  of  real  property  at  auction,  the  description  should  be 
accurate,  or  the  purchaser  will  not  be  held  to  a  performance  of  the 
contract.  But  if  the  description  be  substantially  true,  and  be  de 
fective  in  a  slight  degree  only,  the  purchaser  must  perform  the  con- 
tract, if  the  sale  be  fair,  and  the  title  good.  Some  care  and  dili- 
gence must  be  exacted  of  the  purchaser.  If  every  critical  objection 
sufficed  to  defeat  a  sale,  it  would  greatly  impair  the  efficacy  and 
value  of  public  judicial  sales;  and  hence  if  the  purchaser  gets  sub- 
stantially the  thing  for  which  he  bargained,  he  may  generally  be  held 
to  abide  by  the  purchase,  with  the  allowance  of  some  deduction  from 
the  price  by  way  of  compensation  for  any  small  deficiency  in  the 
value,  by  reason  of  the  variation. 

Withdrawal  of  the  Bid. 

A  bidding  at  an  auction  may  be  withdrawn  before  the  hammer  is 
down.  It  is  nothing  more  than  an  offer,  which  is  not  binding  on 
either  side,  until  it  is  assented  to  by  the  seller,  as  signified  by  letting 
fall  the  hammer. 

Unfair  Bidding. 

If  the  owner  employs  puffers  to  bid  for  him  at  an  auction,  it  is  held 
to  be  a  fraud  upon  real  bidders.     He  must  not  enhance  the  price 

^Rlgga  V.  Murray,  2  Johns.  Ch.  582. 
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by  a  person  priyatelj  employed  by  him  for  that  purpose;  as  such 
act  is  contrary  to  good  faith.  It  is  not  fair  dealing,  and  is  a  f rand 
upon  the  public;  nor  can  the  owner  privately  bid  upon  his  own 
goods.  All  secret  dealing  on  the  part  of  the  seller  is  deemed 
fraudulent.  If  he  be  unwilling  that  his  goods  shall  be  sold  at  an 
under  price,  he  may  order  them  to  be  set  up  at  his  own  price,  and 
not  lower;  or  he  may  previously  declare  as  a  condition  of  the  sale, 
that  he  reserves  a  bid  for  himself.  The  governing  principle  is, 
that  the  buyer  should  not  be  deceived  by  any  secret  manoeuvre  of 
the  seUer. 

Employing  Bidders. 

The  rule  on  this  subject  has  been  somewhat  relaxed.  It  is  held 
in  a  later  case,  that  if  bidders  were  employed  by  the  owner  merely 
to  take  advantage  of  the  eagerness  of  others  in  order  to  enhance 
the  price,  it  would  be  a  fraud;  but  he  might  lawfully,  though 
secretly,  employ  a  person  to  bid  for  defensive  precaution  to  prevent 
a  sale  at  an  under  value.  Also  it  was  held,  that  the  owner  might 
lawfully  instruct  the  auctioneer  to  bid  in  the  goods  for  him  at  a 
limited  price,  to  prevent  a  sacrifice.**  It  was  further  held,  that 
a  sale  was  not  fraudulent  because  a  puffer  had  been  employed,  if 
there  were  real  bidders  who  bid  after  the  puffers  had  ceased. 
From  these  later  cases,  the  law  seems  to  be,  that  the  employment  of 
a  bidder  by  the  owner  would  not  be  a  fraud,  if  there  be  shown  to  be 
innocence  of  fraudulent  design. 

Pretended  Competition. 

If  a  bidder  was  employed  bona  fide  to  prevent  a  sacrifice  of  the 
property  under  a  given  price,  the  latter  cases  term  it  a  lawful  trans- 
action, which  will  not  vitiate  the  sale.  But  if  several  bidders  were 
employed  by  the  owner  to  enhance  the  price  by  a  pretended  compe- 
tition, and  their  bidding  was  not  real  and  sincere,  but  a  mere 
artifice  in  combination  with  the  owner  to  mislead  the  judgment  of 
others,  it  would  be  a  fraudulent  and  void  sale. 

Appeal  to  Sympathy. 

It  will  be  a  void  sale,  if  the  purchaser  prevails  on  the  persons 
attending  the  sale  to  desist  from  bidding,  by  reason  of  suggestions 
and  appeal  to  the  sympathies  of  those  present. 

Views  of  the  Author< 

The  original  English  doctrine  is  the  more  just  In  sound  policy, 
no  person  ought,  in  any  case,  to  be  employed  secretly  to  bid  for  the 
owner  against  the  bona  fide  bidder  at  a  public  auction.  It  is  a 
fraud  in  law  on  the  very  face  of  the  transaction;  and  the  owner's 

^  Steele  v.  EUmaker,  11  Serg.  &  R.  86. 
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interference  and  right  to  bid,  to  be  admissible,  ought  to  be  intimated 
in  the  conditions  of  sale. 

Power  of  the  Auctioneer  to  Sign  the  Contract  of  Sale. 

It  is  now  settled,  that  auction  sales  are  within  the  statute  of 
frauds,  and  that  the  auctioneer  is  the  agent  of  both  parties,  and 
authorized  by  the  purchaser,  either  of  lands  or  goods,  to  sign  the 
contract  of  sale  for  him  as  the  highest  bidder.  The  writing  his 
name  as  the  highest  bidder  in  the  memorandum  of  sale  by  the 
auctioneer,  immediately  on  receiTing  his  bid,  and  knocking  down 
the  hammer,  is  a  sufficient  signing  of  the  contract,  within  the 
statute  of  frauds,  so  as  to  bind  the  purchaser.  Entering  the  name 
of  the  buyer  by  the  auctioneer,  in  his  book,  is  the  same,  as  if  the 
buyer  had  written  his  own  name;  for  in  bidding,  the  purchaser 
gives  the  auctioneer,  by  such  act,  authority  to  write  his  name,  and 
the  authority  to  the  agent  need  not  be  in  writing. 

XL     STOPPAGE  IN  TRANSITU. 
Defined. 

This  is  a  right  which  the  vendor,  when  he  sells  goods  on  credit 
to  another,  has  of  resuming  the  possession  of  the  goods,  while  they 
are  in  the  hands  of  a  carrier  or  middle-man  in  their  transit  to  the 
consignee  or  vendee,  and  before  they  arrive  into  his  actual  posses- 
sion, or  to  the  destination  he  has  appointed  for  them,  on  his  becom- 
ing bankrupt  or  insolvent.  The  right  exists  only  as  between  the 
vendor  and  vendee. 

Analogous  to  the  Sight  of  Lien. 

The  right  is  analogous  to  the  common  law  right  of  lien,  which 
enables  the  vendor  to  detain  the  goods  before  he  has  relinquished 
possession;  and  this  right  of  stoppage  enables  him  to  resume  them 
before  the  vendee  has  acquired  possession,  and  to  retain  them  until 
the  price  be  paid  or  tendered.  If  the  money  be  paid  or  tendered, 
he  cannot  stop  or  retain  the  goods  for  money  due  on  other  accounts. 

Theory  of  the  Bight  of  Stoppage. 

The  right  of  stoppage  does  not  proceed  upon  the  ground  of  re- 
scinding the  contract,  but  as  a  case  of  equitable  lien.  It  assumes 
its  existence  and  continuance;  hence,  the  vendee  may  recover  the 
goods,  on  payment  of  the  price,  and  the  vendor  may  sue  for  the 
price,  though  he  stopped  the  goods  in  transitu,  provided  he  be  ready 
to  deliver  them  upon  payment.  If  he  has  been  paid  in  part,  he 
may  stop  the  goods  for  the  balance  due  him,  and  the  part  payment 
only  diminishes  the  lien  pro  tanto  on  the  goods  detained.  Though 
a  bill  of  exchange  has  been  received  by  the  vendor  for  the  price, 
and  endorsed  over  by  him  to  a  third  person,  even  that  wlQ  not  take 
away  the  right;  and  if  the  bill  be  proved  imder  a  commission  of 
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bankruptcy  against  the  vendee,  it  will  only  be  considered  a  payment 
to  the  extent  of  the  dividend. 

Iden  of  a  Carrier. 

The  right  to  stop  in  transitu  is  paramount  to  any  lien  of  the 
carrier  for  a  general  balance  between  him  and  the  consignee,  but 
the  lien  of  the  carrier  or  wharfinger  in  the  particular  case  is  pre- 
ferred. Ir.  would  be  unreasonable  to  allow  the  goods  of  the  vendor  to 
be  appropriated  to  the  payment  of  other  creditors  of  the  vendee, 
who  fails  before  payment  and  before  the  goods  have  actually 
reached  him. 

No  Equity  Jurisdiction. 

Lord  Eldon  asserts,  that  no  instance  exists  of  stoppage  in  transitu 
by  a  bill  in  equity,  the  chancery  court  having  no  jurisdiction  to 
proceed  in  such  case  by  injimction. 

Who  may  Exercise  this  Right. 

The  right  extends  to  every  case  where  the  consignor  is  substan- 
tially the  vendor,  but  not  to  a  mere  surety  for  the  price.  The  right 
must  be  that  of  a  proprietor.  As  between  principal  and  factor  the 
right  does  not  exist;  but  a  factor  or  agent  who  purchases  goods  for 
his  principal,  and  makes  himself  liable  to  the  original  vendor,  may 
stop  the  goods.  So,  a  principal  who  consigns  goods  to  his  factor 
upon  credit,  is  entitled  to  stop  them,  if  the  factor  becomes  insolvent; 
and  a  person  who  consigns  goods  to  another,  to  be  sold  on  joint 
account,  is  deemed  a  vendor,  entitled  to  exercise  this  right. 

Insolvency  of  the  Vendee. 

While  the  goods  are  on  the  transit,  and  the  insolvency  of  the 
vendee  occurs,  the  vendor  may  take  them  by  any  means  not  criminaL 
The  validity  of  the  right  depends  entirely  upon  the  bankruptcy  or 
insolvency  of  the  vendee.  It  is  not  requisite  that  he  should  obtain 
actual  possession  of  the  goods  before  they  come  into  the  hands  of 
the  vendee;  nor  is  there  any  specific  form  requisite  for  the  stoppage 
of  goods  in  transitu;  though  it  is  settled  that  the  bankruptcy  of 
the  buyer  is  not  of  itself  tantamount  to  a  stoppage  in  transitu. 

Demand  of  the  Qoods. 

But  a  demand  of  the  goods  of  a  carrier,  or  notice  to  him  to  stop 
the  goods,  or  an  assertion  of  the  vendor's  right  by  an  entry  of  the 
goods  at  the  custom  house,  or  a  claim  and  endeavor  to  get  posses- 
sion, is  equivalent  to  an  actual  stoppage  of  the  goods. 

Actual  Delivery  of  Qoods  to  the  Vendee. 

The  transitus  of  the  goods,  and  hence  the  right  of  stoppage,  is  end- 
ed by  actual  delivery  to  the  vendee,  or  by  circumstances  equivalent 
to  actual  delivery. 
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Oonstruotive  Delivery. 

There  are  some  cases,  in.  which  constmctive  delivery  wUl  destroy 
the  rl^t  The  delivery  to  a  carrier  or  packer,  for  tiie  nse  of  the 
vendee,  is  a  constructive  delivery  to  the  vendee;  but  such  act  is  not 
sufficient  to  defeat  this  right,  even  though  the  carrier  be  appointed 
by  the  vendee. 

Arrival  at  their  Place  of  Destination. 

It  will  continue  until  the  place  of  destination  or  end  of  the  journey 
of  the  goods  be  reached,  and  they  arrive  in  the  possession,  or  under 
the  direction  of  the  vendee.  If  Uiey  have  arrived  at  the  warehouse 
of  the  packer,  used  by  the  buyer  as  his  own,  or  landed  at  the  wharf 
where  the  goods  of  the  vendee  are  usually  landed  and  kept,  the 
transitus  is  at  an  end,  and  the  right  of  the  vendor  extinguished. 

Delivery  to  a  Ship. 

The  delivery  to  the  master  of  a  general  ship,  or  one  chartered  by 
the  consignee,  is  a  delivery  to  such  vendee,  but  stiU  subject  to  this 
right  of  stoppage.  And  yet,  if  the  consignee  had  hired  the  ship 
for  a  term  of  years,  and  the  goods  were  placed  on  it  to  be  sent  by  him 
on  a  mercantile  adventure,  the  delivery  would  be  absolute,  and 
would  bar  the  right  of  stoppage. 

End  of  the  Transitus. 

The  idea  that  the  goods  must  come  to  the  corporal  touch  of  the 
vendee  is  exploded.  The  transitus  is  at  an  end,  if  the  goods  have 
arrived  at  an  intermediate  place,  where  they  are  placed  under  the 
orders  of  the  vendee,  and  are  to  remain  stationary  until  again  put 
in  motion  by  his  directions.  The  point  for  inquiry  is,  whether  the 
property  is  to  be  deemed  still  in  transit,  for  If  it  once  has  fairly 
arrived  at  its  destination,  so  as  to  give  the  vendee  actual  exercise 
of  ownership  over  it,  the  right  is  gone. 

Distinction  in  Cases  of  Constructive  Delivery. 

If  the  delivery  to  a  carrier  or  agent  of  the  vendee  be  for  the 
purpose  of  conveyance  to  the  vendee,  the  right  of  stoppage  continues, 
notwithstanding  such  a  constructive  delivery  to  the  vendee;  but 
if  the  goods  be  delivered  to  the  carrier  or  agent  for  safe  custody, 
or  for  disx)osal  on  the  part  of  the  vendee,  and  the  middle-man  is  by 
the  agreement  converted  into  a  special  agent  for  the  buyer,  the 
transit  or  passage  of  the  goods  terminates,  and  with  it  the  right  of 
stoppage.  So,  a  complete  delivery  of  part  of  the  entire  parcel  or 
cargo,  with  intention  to  take  the  whole,  terminates  the  transitus, 
and  the  vendor  cannot  stop  the  remainder. 

Examples  of  Acts  of  Delivery. 

A  delivery  of  the  key  of  the  vendor's  warehouse  to  the  purchaser; 
or  paying  the  vendor  rent  for  the  goods  left  in  his  warehouse;   or 
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lodging  as  order  from  the  vendor  for  deliyery  with  the  keeper  of  the 
warehouse;  or  the  delivery  to  the  vendee  of  a  bill  of  parcels,  with  an 
order  on  the  storekeeper  for  the  delivery  of  the  goods;  or  demand- 
ing and  marking  the  goods  by  an  agent  of  the  vendee  at  the  inn 
where  they  had  arrived  at  the  end  of  the  journey;  or  suffering  the 
goods  to  be  marked  and  resold,  and  marked  again  by  the  new  pur- 
chaser, have  all  been  held  to  amount  to  acts  of  ddivery,  sufficient  to 
take  away  the  vendor's  lien,  or  right  of  stoppage  in  transitu.  If 
the  vendee  intercepts  the  goods  on  their  passage  to  him,  and  takes 
possession  as  owner,  the  delivery  is  complete,  and  the  right  to  stop- 
page is  gone. 

Goods  Detained  for  Duties. 

But  if  the  goods  have  arrived  at  the  port  of  delivery,  and  are 
lodged  in  a  public  warehouse,  for  default  of  payment  of  duties,  they 
are  not  deemed  to  have  come  into  possession  of  the  vendee,  so  as  to 
deprive  the  consignor  of  his  right. 

Acts  of  the  Vendee  Affecting  the  Bight. 

A  resale  of  the  goods  by  the  vendee  does  not,  of  itself,  destroy 
the  vendor's  right  of  stoppage.  But  if  the  vendor  has  given  the 
vendee  documents  sufficient  to  transfer  the  property,  and  the  ven- 
dee, upon  the  strength  of  them  sells  the  goods  to  a  bona  fide  pur- 
chaser without  notice,  the  vendor  would  be  divested  of  his  right 

Bills  of  Lading. 

A  bill  of  lading  usually  has  the  word,  assigns;  the  goods  are 
to  be  delivered  to  the  consignee  or  his  assigns.  Hence,  a  question 
has  arisen,  and  been  litigated,  whether  the  bill  of  lading  could  be 
negotiated  like  a  bill  of  exchange,  and  what  legal  rights  were  vested 
in  the  assignee.  There  is  no  case  in  mercantile  law  which  has 
afforded  a  greater  display  of  acute  investigation,  with  conflicting 
decisions;  though  it  now  appears  to  be  the  law  at  Westminster  Hall, 
that  if  a  bill  of  lading  be  assigned,  bona  fide,  and  for  a  valuable 
consideration,  it  is  a  transfer  of  the  property;  and  in  the  case  of  the 
consignee,  if  it  be  made  without  notice  of  his  insolvency,  the  prop- 
erty is  absolutely  vested  in  his  assignee,  and  the  consignor  has,  in 
that  case,  lost  his  right  to  stop  the  goods.  The  law  in  this  country 
likewise  is,  that  the  delivery  of  the  bill  of  lading  transfers  the  prop- 
erty to  the  consignee;  and  it  seems  to  be  conceded,  that  the  assign- 
ment of  it  by  the  consignee,  by  way  of  sale  or  mortgage,  will  pass 
the  property,  though  no  actual  delivery  of  the  goods  be  made^  pro- 
vided they  were  then  at  sea.  This  rule  is  founded  on  sound  prin- 
ciples of  mercantile  policy  to  render  the  consignee  safe  in  the  ac- 
ceptance of  drafts  of  his  foreign  correspondent,  and  to  afford  him 
the  means  of  prompt  reimbursement  or  indemnity. 
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Indorsement  of  Bill  of  Tjadtng, 

Bat  the  coiiBigiiee  cannot,  in  all  caflea,  Ify  Ills  endorsement  of  the 
bill  of  lading  to  a  third  person,  even  for  a  valnable  consideration, 
and  without  collusion,  defeat  the  right  of  the  consignor  to  stop  the 
goods.  It  will  dep^id  upon  the  nature  and  object  of  the  consign- 
ment, and  the  character  of  the  consignee.  As  a  general  rule,  no 
agreement  between  the  consignee  and  his  assignee  can  defeat  or 
affect  the  right  of  the  consignor;  and  his  right  to  stop  in  transitu 
is  prior  and  paramount  to  the  carrier's  right  to  retain  as  against  the 
consignee. 

Delivery  as  a  Pledge. 

A  factor,  having  only  authority  to  sell,  cannot  divest  the  consignor 
of  his  right  to  stop  the  goods  in  transitu  by  delivering  over  the  bill 
of  lading  as  a  pledge,  any  more  than  he  could  deliver  the  goods  by 
way  of  pledge;  and  it  is  the  same  thing,  whether  the  endorsee  was 
or  was  not  ignorant  that  he  acted  as  factor. 

Knowledge  of  the  Assignee  of  a  Bill  of  Lading. 

If  the  assignee  had  notice  of  circumstances  which  prevented  the 
bill  of  lading  from  being  assignable,  the  right  of  stoppage  as  against 
the  assignee  is  not  gone;  and  any  collusion  or  fraud  between  the 
consignee  and  his  assignee  will  enable  the  consignor  to  assert  his 
right  But  the  mere  fact  that  the  assignee  has  notice  that  the  con- 
signor is  not  paid,  does  not  seem  to  absolutely  suffice  to  render  the 
assignment  defeasible  by  the  stopping  of  the  cargo  in  its  transit, 
if  the  case  be  otherwise  dear  of  circumstances  of  fraud;  though  if 
the  assignee  be  aware  that  the  consignee  is  unable  to  pay,  then 
the  assignment  will  be  deemed  fraudulent,  as  against  the  rights  of 
the  consignor. 

Bejection  of  the  Goods  by  the  Buyer. 

The  buyer,  if  he  finds  himself  unable  to  pay  for  the  goods,  may, 
before  delivery,  rescind  the  contract,  with  the  assent  of  the  seller. 
But  this  right  of  the  buyer  of  rejecting  the  goods  subsists  only  while 
the  goods  are  in  transitu.  After  actual  delivery,  the  goods  become 
identified  with  his  property,  and  cannot,  in  contemplation  of  bank- 
ruptcy, be  restored  to  the  seller;  nor  can  he  reject  the  goods,  even 
in  their  transit,  after  an  act  of  bankruptcy  committed;  for  this 
would  be  to  give  a  preference  to  creditors. 

French  Law  of  Stoppage. 

The  privilege  of  stoppage  is  recognized  by  the  general  mercantile 
law  of  Europe.  The  French  law  allows  the  vendor  to  stop  the  goods 
in  their  transit  to  the  consignee,  in  case  of  his  non-payment  or  fail- 
ure, provided  the  goods  have  not  in  the  meantime  been  sold  bona 
fide,  according  to  the  invoices  and  bills  of  lading,  or  altered  in  their 
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nature  or  quality,  and  the  estate  of  the  insolvent  vendee  be  indem- 
nified against  necessary  expenses  and  advances;  and  the  assignees 
of  the  vendee  will  be  entitled  to  the  goods  on  payment  of  the  price. 

Bills  of  Lading  under  the  Oivil  Law. 

The  civil  law  contains  an  impediment  to  the  absolute  negotiability 
of  bills  of  lading;  for  it  does  not  consider  the  transfer  of  property 
complete,  even  by  sale  and  delivery,  without  payment  of  security 
for  the  price,  unless  credit  be  given.  In  case  of  insolvency,  the  seller 
may  reclaim  the  goods,  even  from  the  buyer's  possession,  as  being 
his  own  property,  provided  they  remain  unchanged  in  form,  and 
distinguishable  from  his  other  goods. 

XIL  mTERPRETATION  OP  CONTRACTa 

Bnles  for  Quidance. 

The  rules  for  the  interpretation  of  contracts  are  the  conclusions  of 
good  sense  and  sound  logic,  applied  to  the  agreement  of  the  parties. 
Their  object  is  to  ascertain  with  precision,  the  mutual  understand- 
ing of  the  contract  in  the  given  case;  and  they  have  been  quite  uni- 
form in  every  cultivated  age.  There  are  scarcely  any  maxims  in 
the  English  law  but  what  were  derived  from  the  Romans,  and  the 
regulae  juris  of  the  Pandects  furnish  a  code  of  proverbial  wisdom. 

CompilationB  of  Lord  Bacon. 

Among  the  common  law  writers  who  have  made  compilations  of 
this  Mud,  Bacon  stands  pre-eminent.  One  of  his  treatises  embraces 
one  hundred  aphorisms,  containing  principles  which  lie  at  the  foun- 
dation of  universal  justice,  and  the  sources  of  municipal  law.  It  is 
adapted  to  the  study  of  statesmen,  as  well  as  of  lawyers,  for  it 
abounds  in  principles  of  legislation,  as  well  as  of  distributive  justice. 
His  Legum  Leges  consist  of  the  maxims  or  elements  of  the  common 
law,  being  conclusions  of  reason  or  condensations  of  truth,  dis- 
persed throughout  the  body  of  the  law.  Ancient  wisdom  and  sci- 
ence were  frequently  embodied  in  this  form.  Bacon  accompanied 
each  of  his  maxims  with  a  dear  exposition,  breaking  them  into 
cases,  and  disclosing  distinctions,  with  the  reasons  ofttimes  whereon 
they  depend,  and  their  connection  with  other  rules.  The  later  works 
of  Noy  and  of  Branch  on  this  subject  are  also  of  much  value. 

Uniformity  of  the  Bules. 

The  rules  of  construction  of  contracts  are  the  same  in  courts  of  law 
and  of  equity,  and  whether  the  contract  be  under  seal  or  not  under 
seal. 

Intention  of  the  Contracting  FartieB. 
The  mutual  intention  of  the  parties  to  the  instrument  is  the  great 
I  object  of  inquiry,  which  sometimes  is  difficult  to  discover,  when  the 
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terms  are  ambignons.  To  carry  that  intention  into  effect,  the  law, 
when  it  becomes  necessary,  will  control  even  the  literal  terms  of  the 
contract,  If  they  manifestly  contravene  the  purpose;  and  many 
cases  eidst,  in  which  the  plain  intent  has  prevailed  over  the  strict 
letter  of  the  contract 

Words  Interpreted  in  their  Popular  Meaning. 

Plain,  nnambiguons  words  need  no  interpretation,  and  snbtlety 
and  refinement  upon  terms  would  defeat  the  sense.  The  bulk  of 
mankind  act  and  deal  with  great  simplicity.  Words  are  to  be  taken 
in  their  popular  and  ordinary  meaning,  unless  some  good  reason  be 
assigned  to  the  contrary. 

Beference  to  the  Context. 

But  if  the  intention  be  doubtful,  it  is  to  be  sought  after  by  a  ref- 
erence to  the  context,  and  to  the  nature  of  the  contract.  It  must  be 
a  reasonable  construction,  and  according  to  the  subject  matter  and 
motive.  The  whole  instrument  is  to  be  viewed  and  compared  in  all 
its  parts,  so  that  every  portion  of  it  may  be  made  consistent  and 
effectuaL  The  relative  **same"  refers  to  the  next  antecedent,  though 
the  word  "said"  does  so  only  when  the  plain  meaning  of  the  writing 
requires  it  The  sense  of  the  instrument  is  also  to  be  sought  by  a 
reference  to  the  usage  of  the  plac^  or  the  lex  loci.  If  it  be  a  mercan- 
tile case,  evidence  of  the  usage  or  course  of  trade  at  the  place  where 
the  contract  is  to  be  carried  into  effect,  is  admissible  to  explain  the 
meaning,  and  remove  the  doubt 

Parol  Evidence. 

The  law  places  more  reliance  upon  written  than  oral  testimony, 
and  it  is  an  inflexible  rule,  that  parol  evidence  is  not  admissible 
to  supply  or  contradict,  enlarge  or  vary,  the  words  of  a  contract  in 
writing.  It  would  lead  to  uncertainty,  error  and  fraud.  Parol  evi- 
dence is  received,  when  it  goes,  not  to  contradict  the  terms  of  the 
writing,  but  to  overthrow  the  entire  contract,  as  being  fraudulent 
or  illegal;  for  it  then  shows  the  instrument  never  had  any  valid 
operation.  This  rule  is  supported  on  the  grounds  of  policy  and  ne- 
cessity. When  a  contract  is  reduced  to  writing,  all  matters  of 
negotiation  to,  and  dehors  the  writing,  are  excluded,  as  being 
merged  in  the  instrument 

Ambiguity  of  Terms. 

The  rule  that  the  language  of  a  deed  or  contract  is  to  be  taken 
most  strongly  against  the  person  using  it,  drawn,  according  to 
Lord  Bacon,  out  of  the  depth  of  reason,  applies  only  to  cases  of  am- 
biguities in  the  words,  or  where  the  exposition  is  requisite  to  give 
them  lawful  effect  It  is  a  rule  of  rigor,  not  to  be  resorted  to  but 
where  other  rules  of  exposition  fail.    We  should  give  to  the  language 
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its  just  sense,  and  search  for  the  precise  meaning,  and  one  requisite 
to  give  fair  effect  to  the  contract,  without  adopting  either  the  role 
of  a  rigid  or  of  an  indulgent  construction.  The  true  principle  of 
sound  etliics  is,  to  give  the  contract  the  sense  in  which  the  i>er8on 
making  the  promise  believed  the  other  party  to  have  accepted  it; 
if  he,  in  fact,  did  so  understand  and  accept  it 

Error  in  the  Name  or  Seference. 

If  the  object  of  the  contract  be  present,  an  error  in  the  names  does 
not  vitiate  it.  So,  if  the  error  consists  in  the  demonstration  or 
reference,  and  not  in  the  name  of  the  thing,  as  if  A  grant  to  B,  his 
lot  of  land,  called  Dale  in  the  parish  of  B,  in  the  county  of  D,  and 
the  lot  lies  in  the  county  of  H,  yet  the  f  alsi^  of  the  addition  does  not 
affect  the  efficacy  of  the  contract. 
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LECTURE 
BAILMENT. 

Bailment  Defined. 

Bailtkient  is  a  deUvery  of  goods  in  trust,  upon  a  contract,  ex- 
pressed or  implied,  that  the  trust  shall  be  duly  executed,  and  the 
goods  restored  by  the  bailee,  as  soon  as  the  purpose  of  the  bailment 
shall  be  answered. 

Five  Species  of  Bailment. 

1.  Depositum,  or  a  naked  deposit  without  reward. 

2.  Mandatum,  or  commis^on,  which  is  gratuitous,  and  by  which 
the  mandatary  undertakes  to  do  some  act  about  the  thing  bailed. 

3.  Commodatum,  or  loan  for  use  without  pay;  and  when  the  thing 
is  to  be  restored  in  specie. 

4.  Pledge,  as  when  a  thing  is  bailed  to  a  creditor  as  security  for 
a  debt 

5.  Location  or  hiring  for  a  reward. 

L    DEPOSITUM. 
Defined. 

This  is  a  bailment  of  goods  to  be  kept  for  the  bailor,  and  returned 
upon  demand  without  a  recompense.  As  the  bailee  or  depositary 
derives  no  benefit  from  the  bailment,  he  is  to  keep  them  with  rea- 
sonable care;  and  he  is  responsible,  in  the  absence  of  a  special 
agreement  to  the  contrary,  only  for  gross  neglect,  or  a  violation  of 
good  faith. 

Besponedbility  for  Neglect. 

As  a  general  rule,  he  is  not  answerable  for  mere  neglect,  if  the 
goods  be  injured  or  destroyed  while  in  his  custody,  if  he  takes  no 
better  care  of  his  own  goods  of  the  like  value,  and  under  the  like 
circumstances,  and  they  be  also  injured  or  destroyed. 

Qross  Neglect. 

"Miere  neglect,  in  such  case,  is  not  gross  neglect,  since  the  latter 
implies  a  breach  of  good  faith ;  but  whether  fraud  does  or  does  not, 
in  point  of  fact,  accompany  gross  neglect  in  a  depositary,  he  is  stlQ 
responsible  for  it  in  law.  Gross  neglect  bears  so  close  a  resem- 
blance to  fraud,  as  to  be  equivalent  to  it  in  its  effects  upon  con- 
tracts. G-ross  neglect  is  the  want  of  that  care  which  every  man  of 
common  sense,  under  the  circumstances,  takes  of  his  own  property. 

Measure  of  Diligence  Bequired. 

The  main  inquiiy  is  what  is  the  duty,  and  what  the  responsibility 
of  the  bailee.  The  measure  of  diligence  requisite  in  every  species 
of  bailment  is  regulated  by  the  nature  and  quality  of  the  thing 


416  FEBSOKAL  PBOPEBTT.  [PART  V 

bailed,  and  by  the  nnderstandliig  and  practice  of  the  city  or  country 
where  the  parties  happen  to  be.  Diligence  is  a  rdatlve  term;  and 
what  would  amount  to  the  requisite  diligence  at  one  time,  in  one 
situation,  and  under  one  set  of  circmnstances,  might  not  amount  to 
it  in  another.  The  deport  is  to  be  kept  with  ordinary  care,  and  the 
bailee  cannot  make  use  of  the  thing  deposited  without  the  consent 
of  the  bailor  expressly  given  or  reasonably  implied. 

Theft  of  the  Gtoods  Deposited. 

In  an  English  case,  the  depositary  had  a  chest  containing  plate 
and  jewels  deposited  with  him.  The  chest  was  locked,  and  he  was 
not  apprised  of  the  contents.  In  the  night,  his  house  was  entered 
and  plundered,  as  well  of  the  chest  with  its  contents,  as  of  his  own 
goods.  The  bailee  was  held  not  accountable,  for  he  had  used  ordi- 
nary diligence,  and  the  loss  was  by  a  burglary. 

Extent  of  Kesponsibility. 

Such  a  bailee,  who  receives  goods  to  keep  gratis,  is  under  the 
least  responsibility  of  any  species  of  trustee.  If  he  keeps  the  goods 
as  he  keeps  his  own,  though  he  keeps  his  own  negligently,  he  is  not 
answerable  for  them;  for  the  keeping  them  as  he  keeps  his  own 
is  an  argument  of  his  honesty.  *1f,"  says  Lord  Holt,  "the  bailee 
be  an  idle,  careless,  drunken  fellow,  and  comes  home  drunk,  leaving 
his  doors  open,  by  reason  whereof  the  goods  deposited  are  stolen, 
together  with  his  own,  he  shall  not  be  charged,  because  it  is  the 
bailor's  own  folly  to  trust  such  an  idle  fellow."  He  is  only  an- 
swerable for  fraud,  or  for  that  gross  neglect  which  is  evidence  of 
fraud.  As  he  receives  nothing  for  keeping  the  goods,  he  is  not  re- 
sponsible for  the  loss  of  them  by  violence. 

Boman  Law  on  the  Subject. 

The  Boman  law  was  the  same  as  to  his  responsibility.  He  was 
only  answerable  for  fraud,  and  not  for  negligence.  The  bailee  was 
not  answerable  if  the  thing  had  been  stolen  from  him,  even  though 
it  had  been  carelessly  kept.  He  who  commits  his  goods  to  the  care 
of  a  negligent  friend,  must  impute  the  loss,  not  to  his  friend,  but  to 
his  own  want  of  prudence^  or  as  Bracton  observes,  to  the  account 
of  his  own  folly. 

Special  Acceptance  to  Keep  Safely. 

Lord  Coke  said  there  was  no  difference  between  a  general  ac- 
ceptance to  keep,  and  a  special  acceptance  to  keep  safely.  But  the 
English  judges  have  drawn  a  material  distinction  between  such  ac- 
ceptances. They  held,  that  where  a  person  received  goods  to  keep 
safely,  and  they  were  stolen  by  one  of  his  servants,  he  was  responsi- 
ble to  the  bailor  for  the  loss,  as  he  had  not  used  that  ordinary  dili- 
gence, which  such  a  special  acceptance  required. 
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Character  and  Acts  of  the  Bailee. 

If  the  depositary  be  an  intelligent,  careful  man  In  respect  to  his 
own  affairs,  and  the  thing  entrusted  to  him  be  lost  by  a  slight  neg- 
lect on  his  part,  the  better  opinion  seems  to  render  him  responsible. 
Pothier  says  that  the  depositary  is  bound  to  the  same  kind  of  dili- 
gence he  uses  in  his  own  affairs,  and  an  omission  to  bestow  it  is  a 
breach  of  fidelity.  If  the  bailee's  house  be  on  fire,  and  he  removes 
his  own  goods,  while  those  of  the  bailor  are  burned,  he  is  responsi- 
ble, if  he  had  time  to  remove  both.  If  he  had  not  time,  a  breach  of 
faith  cannot  be  imputed  to  him  for  having  saved  his  own  effects  in 
preference  to  those  of  another  entrusted  to  his  keepSng.  But  if  the 
goods  left  with  him  much  exceeded  his  own  in  value,  and  were  as 
easily  removable,  he  ought  to  rescue  the  deposited  goods,  and  look  to 
them  for  an  average  indemnity  for  the  loss  of  his  own. 

Special  BeepoxiBibility  Assumed. 

There  are  several  cases  in  which  a  naked  depositary  is  answerable 
beyond  the  case  of  gross  neglect  (1)  When  he  makes  a  special  ac- 
ceptance to  keep  the  goods  safely.  (2)  When  he  spontaneously  and 
officially  proposes  to  keep  the  goods  of  another.  He  Is  reliponsible 
in  such  case  for  ordinary  neglect,  for  he  may  have  prevented  the 
owner  from  entrusting  the  goods  with  a  person  of  more  approved 
vigilance.  (3)  When  the  depositary  is  to  receive  a  compensation 
for  the  deposit  It  then  becomes  a  lucrative  contract,  and  not  a 
gratuitous  deposit,  and  the  depositary  is  held  to  ordinary  care,  and 
answerable  for  ordinary  neglect;  and  the  same  conclusion  follows, 
when  the  deposit  is  made  for  the  special  accommodation  of  the  de- 
positary. 

Liability  of  Warehousemen. 

A  warehouseman  or  depositary  of  goods  for  hire,  being  bound 
only  for  ordinary  care,  is  not  liable  for  loss  by  accident,  where  he  is 
not  in  default;  and  he  is  not  in  default,  when  he  exercises  due  and 
common  diligence.  But  he  is  bound  to  see  that  the  place  where 
the  articles  are  deposited  is  properly  secured  for  their  reception 
and  safety.  If  the  hire  be  intended  as  a  compensation  for  house- 
room,  and  not  for  diligence  and  care,  the  bailee  is  only  bound  to  take 
the  same  care  of  the  goods  as  of  his  own;  and  If  they  be  stolen  by 
his  servants,  without  gross  negligence  on  his  part,  he  is  not  liable. 

Disputed  Claim  to  the  Goods. 

The  person  who  has  only  a  special  property  in  or  a  mere  naked 
possession  of  a  personal  chattel,  may  deposit  it,  and  hold  the 
bailee  responsible.  But  the  rightful  owner  may  follow  the  prop- 
erty in  the  hands  of  a  bailee  or  of  a  third  person;  and  in  a 
case  of  a  disputed  claim  upon  goods  in  the  hands  of  a  depositary, 
he  must,  for  his  own  indemnity,  compel  the  claimants  to  interplead. 

BROWNE  KENT — 27 
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The  possession  of  the  depositary  is,  for  many  purposes,  deemed  in 
law  the  possession  of  the  depositor  for  the  better  security  of  his 
right 

Bestoratlon  of  the  Qoods  Deposited. 

The  depositary  is  bound  to  restore  the  deposit,  upon  demand,  to 
the  bailor,  from  whom  he  received  it,  unless  another  person  appears 
to  be  the  right  owner.  Delivery  to  the  rightful  owner  by  the  bailee 
of  the  goods  bailed,  is  a  good  defense  against  a  bailor  without  a  valid 
title.  He  is  to  deliver  it  in  the  state  in  which  he  received  it,  and 
with  the  profits  or  increase  which  it  has  produced;  otherwise  he  ia 
responsible.  He  is  equally  responsible,  if  he  has  been  lacking  in 
fidelity,  or  ordinary  care  applicable  to  his  situation,  character  and 
circumstances. 

Delivery  to  One  Joint  Owner. 

It  is  a  question,  whether  the  depositary  could  lawfully  restore  the 
article  deposited  to  one  out  of  two  or  more  joint  owners,  and  when 
the  thing  was  incapable  of  partition.  In  an  ancient  English  case, 
it  was  held  that  one  joint  owner  could  not  alone  bring  an  action  of 
detinue  against  the  bailee;  for  if  they  were  to  sue  separately,  the 
court  could  not  know  to  which  of  them  to  deliver  the  chattel  The 
Roman  law  held  that  in  the  case  of  joint  ownership,  if  the  thing  de- 
posited could  not  be  divided,  the  depositary  might  deliver  the  en- 
tire article  to  the  one  who  demanded  it,  on  taking  security  from  him 
for  that  proportion  of  the  interest  in  the  arijcle,  which  does  not  be- 
long to  him;  and  if  he  refuses  to  give  the  security,  the  depositary 
is  to  bring  the  article  into  court  This  implies,  that  it  would  not 
be  safe  to  deliver  the  thing  to  one  alone. 

Adverse  Interests  of  Depositors. 

If  the  persons  claiming  as  depositors  have  adverse  interests,  the 
deposit  is  to  be  delivered  to  him  who  is  adjudged  to  have  the  right; 
and  it  cannot  safely  be  given  up  until  the  adverse  interests  are  set- 
tled. The  claim  may  be  settled  at  law  in  an  action  of  detinue,  in 
which,  by  the  process  of  garnishment,  the  rival  claimant  is  brought 
into  the  suit  But  a  more  convenient  remedy  is  afforded  in  equity, 
by  a  bill  of  interpleader,  applicable  to  all  cases  in  which  conflicting 
claimants  have  apprised  the  depositary  of  their  demand  upon  him 

Joint  Bailments. 

In  the  case  of  a  joint  bailment,  the  deposit  cannot  safely  be  re- 
stored by  the  bailee,  unless  all  the  proprietors  are  ready  to  receive 
it,  or  one  of  them  demands  it  with  the  consent  of  the  rest 

Position  of  the  Bailee. 

The  depositary,  strictly  speaking,  has  no  property,  general  or 
special,  in  the  article  deposited.    He  has  only  the  naked  custody 
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or  possession ;  and  he  cannot  use,  and  much  less  dispose  of ,  the  sub- 
ject without  the  express  or  presumed  permission  of  the  depositor. 
But  his  ri^tt  of  possession  gives  him  a  right  of  action,  If  his  posses- 
sion be  unlawfully  disturbed,  or  the  property  Injured.  If  he  sells 
the  goods  deposited  for  a  particular  purpose,  in  breach  of  his  trust, 
the  bona  fide  purchaser,  without  notice,  is  not  protected  against  the 
real  owner. 

Care  of  Gtoods  Found. 

The  same  reasonable  oare  is  requisite  In  the  case  of  goods  coming 
to  one's  possession  by  finding,  as  in  the  case  of  a  gratuitous  deposit 

n.    MAIsT)ATUM. 
DeflnecL 

Mandate  Is  when  one  undertakes,  without  recompense,  to  do  some 
act  for  another  in  respect  to  the  thing  bailed.  In  the  case  of  a' de- 
posit, the  principal  object  of  the  parties  is  the  custody  of  the  article, 
and  the  accompanying  service  and  labor  are  merely  accessorial  In 
the  case  of  a  mandate,  the  labor  and  service  are  the  principal  ob- 
jects of  the  parties,  and  the  thing  is  merely  accessorial. 

Besponslbllity  of  the  Mandatary. 

If  the  mandatary  agrees  to  carry  the  article  from  one  place  to 
another,  he  is  responsible  only  for  gross  neglect,  or  a  breach  of 
good  faith.  A  bailee,  who  acts  gratuitously,  in  a  case  in  which 
neither  his  situation  nor  employment  necessarily  Implied  any  particu- 
lar knowledge  or  professional  skill,  is  held  to  be  responsible  only  for 
bad  faith  or  g^ss  negligence. 

Nonfeasance  and  Misfeasance. 

A  distinction  exists  between  a  total  omission  to  do  an  act  which 
one  gratuitously  promised  to  do,  and  a  culpable  negligence  in  the 
execution  of  it  If  a  party  makes  a  gratuitous  engagement,  and  at- 
tempts to  execute  a  transaction,  and  does  It  amiss,  through  the 
want  of  due  care,  by  which  damage  ensues  to  the  other  party,  an 
action  will  lie  for  this  misfeasance.  But  such  party,  undertaking 
to  do  an  act  without  reward,  Is  not  answerable  for  omitting  to  do 
the  act;  and  is  only  responsible  when  he  attempts  to  do  it,  and 
does  It  amiss.  In  other  words,  he  is  responsible  for  a  misfeasance, 
but  not  for  a  nonfeasance,  even  though  special  damages  be  averred.^ 

Example  of  Misfeasance. 

In  an  English  case,  the  defendant  undertook,  gratis,  to  carry  sev- 
eral hogsheads  of  brandy  from  one  cellar  to  another;  and  he  did 
it  so  negligently,  that  one  of  the  casks  was  staved  and  the  brandy 
lost    The  court  held  that  the  defendant  was  answerable  for  the 

^  Thorne  v.  Deas,  4  Johns.  84. 
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damage,  on  the  ground  of  his  carelessness,  thoagb.  he  was  not  a  com- 
mon carrier,  and  acted  without  reward.  If  the  mischief  had  hap- 
pened by  any  person  who  had  met  the  cart  in  the  street,  the  bailee 
would  not  have  been  chargeable;  but  the  neglect  or  want  of  care 
in  the  above  case  was  a  breach  of  trust,  and  as  such  trust  was  under- 
taken voluntarily,  its  breach  was  a  good  ground  of  action.  If  the 
agreement  had  been  executory,  or  to  carry  the  brandy  at  a  future 
time,  the  defendant  would  not  have  been  bound  to  carry  it;  but 
having  entered  upon  the  execution  of  the  trust,  he  was  bound  to 
use  adequate  diligence  and  attention. 

Omission  of  the  Mandatary  to  Act. 

The  distinction  is  this,  that  if  a  party  undertakes  to  perform  a 
work,  and  proceeds  with  it,  he  becomes  liable  for  any  misfeasance 
in  the  course  of  such  work.  But  if  he  undertakes,  without  consider- 
ation, and  does  not  proceed  with  the  work,  no  action  will  lie  against 
him  for  the  nonfeasance,  unless  it  be  in  special  cases,  as  in  the  case 
of  a  common  carrier,  porter,  ferryman,  farrier  or  innkeei>er,  who 
are  bound  from  their  situations  in  life,  to  perform  the  work  tendered 
them,  or  the  employment  assumed  by  them. 

OratuitouB  Acts  outside  One's  Business. 

Where  a  general  merchant  undertook,  voluntarily  and  without 
reward,  and  upon  request,  to  enter  a  parcel  of  goods  of  another 
with  a  parcel  of  his  own  of  the  same  sort  at  the  custom  house,  for 
exportation,  and  he  made  an  erroneous  entry  whereby  both  parcels 
were  seized,  he  was  held  not  liable  for  the  loss,  inasmuch  as  he 
took  the  same  care  of  his  friend's  goods  as  of  his  own,  and  had  no 
reward  for  his  undertaking,  nor  was  he  in  a  profession  or  calling 
that  necessarily  implied  skill  in  the  matter.  That  he  acted  in 
good  faith  was  all  that  could  be  required.  The  case  would  have 
been  different  if  a  ship  broker,  or  a  clerk  in  the  custom  house  had 
undertaken  to  enter  the  goods,  because  their  employment  would 
imply  competent  knowledge  in  making  such  entries.  So  if  a  sur- 
geon should  undertake,  gratis,  to  attend  a  wounded  person,  and 
should  treat  him  improperly,  he  would  be  liable^  beoaose  his  pro- 
fession implied  skill  in  surgery. 

Ignorance  of  the  Mandatary. 

If,  however,  the  business  presupposes  the  exercise  of  a  particular 
kind  of  knowledge,  a  mandatary  accepting  the  position,  while  totally 
ignorant  of  the  subject,  cannot  excuse  himself  on  the  ground  that  he 
discharged  his  trust  with  fidelity  and  care.  A  lawyer  who  would 
undertake  the  duties  of  a  physician,  a  bricklayer  who  would  pro- 
pose to  repair  a  ship,  or  a  landsman  to  navigate  a  vessel  are  ex- 
amples to  illustrate  this  distinction.     But  if  the  agent  has  the 
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qualifications  requisite  for  the  discharge  ot  the  ordinary  duties  of 
the  trust  imposed,  it  suilices  to  exempt  him  from  responsibility  for 
errors  into  which  a  man  of  ordinary  prudence  might  have  fallen. 

His  Negligence. 

There  are  instances  in  which  a  mandatary  becomes  liable  for 
want  of  due  care  and  attention.  Thus  a  gi*atuitous  bailee  may  be 
liable  for  turning  a  horse,  after  dark,  into  a  dangerous  pasture,  to 
which  he  was  unaccustomed,  whereby  the  animal  was  killed.  So, 
if  a  mandatary  undertakes  specially  to  do  the  work,  he  may,  like  a 
depositary,  be  answerable  for  casualties;  and  if  he  officloudy  offers 
to  do  the  act,  he  may  be  responsible  beyond  the  case  of  gross  negli- 
gence, and  be  held  to  answer  for  slight  neglect 

English  Law  as  to  Mandataries. 

The  English  law,  unlike  the  civil  law,  does  not  hold  the  mandatary 
responsible  for  mere  omission  to  -act  It  holds  him  to  account  for 
the  due  performance  of  the  trust  he  assumes,  and  makes  him  liable 
for  damages  sustained  by  his  fraud,  or  gross  negligence  or  misuser. 
If  he  bestow  proper  care  and  diligence,  he  is  entitled  to  indemnity 
against  his  necessary  expenses  and  incidental  contracts,  as  also  for 
loss  or  injury  sustained  by  him  in  the  execution  of  the  trust,  and  of 
which  the  service  was  the  cause. 

m.     COMMODATUM. 
Defined. 

This  is  the  bailment  or  loan  of  an  article  for  a  certain  time,  to 
be  used  by  the  borrower  without  paying  for  the  use.  It  is  distinct 
from  a  loan  for  consumption,  as  of  corn,  wine,  oil,  or  other  things, 
that  might  be  valued  by  weight  or  measure,  the  property  in  which 
was  transferred.  In  such  case,  the  value  only  was  to  be  returned 
in  property  of  the  same  kind,  and  the  borrower  was  to  bear  the 
loss,  even  if  destroyed  by  inevitable  accident 

Identical  Article  must  be  Betumed. 

In  the  case  of  a  commodatum,  or  loan  for  use,  as  a  horse,  earrtage 
or  book,  the  identical  thing  is  to  be  returned,  in  as  good  condition  as 
when  loaned,  subject  to  ordinary  deterioration  from  reasonable 
use,  and  which  deterioration  the  lender  is  to  bear. 

Troperty  of  the  Borrower  in  the  Thing  Loaned. 

The  borrower  has  no  special  property  in  the  thing  loaned,  though 
his  possession  suffices  for  him  to  protect  it  by  an  action  of  trespass 
against  a  wrong  doer. 

Bestrictions  upon  the  Borrower. 

The  borrower  can  only  apply  the  article  for  the  purpose  for  which 
it  was  borrowed.     He  cannot  permit  any  other  person  to  use  the 
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thing  borrowed,  for  mtdh  gratnitous  loan  is  a  personal  favor;  nor 
can  he  retain  it  beyond  the  time  limited;  nor  detain  it  as  a  pledge 
for  any  demand  he  may  otherwise  have  against  the  bailor. 

lioss  or  Injury. 

If  the  article  perish,  or  be  lost,  or  Injured  by  theft,  accident  or  un- 
foreseen casualty,  which  could  not  be  guarded  against,  or  by  the 
wear  and  tear  of  the  article,  in  the  reasonable  use  of  it,  without  any 
blame  or  neglect  imputable  to  the  borrower,  the  owner  must  abide 
the  loss.  The  owner  cannot  require  greater  care  on  the  part  of  the 
borrower,  than  he  had  a  right  to  presume  the  borrower  was  capable 
of  bestowing.  If  a  spirited  horse  be  loaned  to  a  raw  youth,  and 
the  owner  knew  liim  to  be  such,  the  circumspection  of  an  expe- 
rienced rider  cannot  be  required. 

Liability  of  the  Borrower. 

Pothier  demands  of  the  borrower  the  greatest  care,  and  deems 
him  responsible  for  even  the  slightest  neglect  This  was  the  doc- 
trine of  the  civil  law.  The  law  was  so  declared  by  Lord  Holt,  be- 
cause the  loan  was  made  gratuitously  for  the  sole  benefit  of  the  bor- 
rower. He  is  not  liable  for  the  loss  of  the  thing  from  the  wrongful 
act  of  a  third  person,  which  he  could  not  foresee  or  prevent,  nor 
from  external  and  irresistible  violence;  as  if  he  hires  a  horse  for 
a  journey,  and  is  robbed  of  the  animal  without  any  neglect  or  im- 
prudence on  his  part. 

Preference  of  his  Own  Gtoods. 

If,  however,  his  house  should  be  destroyed  by  fire,  and  he  saved 
his  own  goods,  and  was  not  able  to  save  the  goods  borrowed  with- 
out abandoning  his  own  goods;  in  that  case  he  must  pay  the  loss, 
because  he  displayed  less  care  of  the  article  borrowed  than  for  his 
own  property,  and  gave  the  preference  to  his  own.  Nothing  will 
excuse  the  borrower  but  vis  major  or  inevitable  accident 

Liability  of  the  Borrower  for  Accident. 

The  borrower  is  liable  for  loss  by  accident,  if  It  result  from  his 
own  imprudence;  as  if  he  borrows  a  horse  to  ride,  and  quits  the 
ordinary  and  safe  road,  or  goes  at  a  dangerous  hour  of  the  night,  and 
is  beset  by  robbers,  and  loses  the  horse.  He  is  liable  also,  if  he  bor- 
row a  horse  to  save  his  own,  and  conceal  from  his  friend  his  owner- 
ship of  a  horse  equally  capable  for  the  occasion ;  as  if  he  borrowed 
a  cavalry  horse  to  use  in  battle,  and  concealed  from  the  lender 
the  fact  that  he  had  one  of  his  own,  and  the  borrowed  horse  be 
killed.  This  was  a  deceit  practiced  upon  the  lender,  from  whom  he 
bad  concealed  his  disinclination  to  use  his  own  horse.  He  is  also 
responsible  for  inevitable  accident  to  the  article,  where  he  detained 
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it  beyond  the  time  he  ought  to  have  retamed  it;  for  the  loss  is  then 
presumed  to  haye  arisen  from  his  breach  of  duty. 

Liability  of  the  Borrower  for  Expenses. 

If,  in  the  meantime,  the  lender  has  been  put  to  expense  from  the 
want  of  the  article  borrowed,  the  better  opinion  is  that  the  borrower 
is  not  liable  therefor,  if  he  is  not  in  default  in  retaining  it  The  or- 
dinary expenses  attendant  on  the  thing  loaned  gratuitously  are 
borne  by  the  borrower;  but  if  the  expenses  were  extraordinary,  and 
arose  from  the  inherent  infirmity  of  the  thing,  or  were  requisite  for 
its  preservation,  without  any  neglect  by  the  borrower,  the  lender 
must  bear  them,  and  the  borrower  has  a  lien  on  the  article  to  reim- 
burse him  for  such  extraordinary  expenses. 

IV.     PLEDGING. 
Defined. 

Pledging  is  a  bailment  or  delivery  of  goods  by  a  debtor  to  his 
creditor,  to  be  kept  till  the  debt  be  discharged.  It  is  security  for 
some  debt  or  engagement.  All  kinds  of  personal  property  that  are 
vested  and  tangible,  and  also  negotiable  paper  may  be  the  subject  of 
pledge;  and  choses  in  action,  resting  on  written  contract,  may  be 
assigned  in  pledge.  According  to  the  civil  law,  the  pledge,  plgnus, 
passed  to  the  creditor,  but  the  possession  of  the  thing  hyiwthecated 
did  not  The  pawnee  is  secure  in  the  payment  of  his  debt;  and  the 
pawnor  is  entitled  thereby  to  procure  credit 

Liability  of  the  Pawnee. 

The  pawnee  is  bound  to  take  ordinary  care,  and  is  answerable 
only  for  ordinary  neglect;  for  the  bailment  is  beneficial  to  both 
debtor  and  creditor.  This  is  a  rule  of  universal  European  and  civil 
law. 

TTse  of  the  Goods  by  the  Pawnee. 

The  pawnee,  upon  delivery,  has  a  special  property  In  the  goods 
pawned.  If  they  be  such  as  may  be  injured  by  use,  as  clothes  or 
linen,  the  pawnee  cannot  use  them.  If  not  liable  to  be  injured  by 
use,  as  jewels,  the  pawnee  may  use  them,  though  the  use  is  at  his 
peril,  and  he  is  responsible  for  any  loss  or  damage  which  may  hap- 
pen while  he  is  using  them.  If  the  pawn  be  a  charge  upon  the 
pawnee,  as  a  horse  or  cow,  he  may  use  it  in  a  reasonable  manner. 
He  may  ride  the  horse  moderately,  and  milk  the  cow  regularly,  as 
if  he  were  the  owner;  and  if  he  derives  any  profit  from  the  pledge, 
he  must  apply  those  profits  towards  the  debt 

Deduction  of  Necessary  Expenses. 

The  common  law  requires  the  pledgee  to  account  for  all  the  in- 
come, increase  and  profits  derived  by  him  from  the  pledge,  after  de* 
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ducting  his  necessary  charges  and  expenses.  It  is  reasonable  that 
these  be  so  deducted;  and  even  extraordinary  expenses  necessarily 
incurred  by -the  pawnee  for  the  preservation  of  the  pledge,  and  with- 
out his  default,  ought  to  be  borne  by  the  pledgor.  Pothier  deems 
this  obligation  to  be  implied  in  the  contract  of  bailment 

What  is  Kequired  of  the  Pawnee. 

In  general,  the  law  merely  requires  the  pawnee  to  take  ordinary 
care  of  the  goods.  If  he  refuses  to  deliver  the  pawn  on  tender  of 
the  debt,  his  sx)eclal  property  then  ceases,  and  he  becomes  a  wrong 
doer,  and  will  be  answerable  for  any  subsequent  loss  or  damage 
which  may  happen  to  the  goods. 

Assignment  of  the  Pawn. 

The  pawnee  may  assign  over  the  pawn,  and  the  assignee  takes  It 
under  all  the  responsibility  of  the  original  pawnee.  So  the  pawnor 
may  sell  or  assign  his  qualified  proi>erty  in  the  pawn,  subject  to  the 
rights  of  the  pawnee. 

lioss  of  the  Thing  Pawned. 

If  the  pawn  be  lost  by  inevitable  accident,  or  by  superior  forces 
or  perishes  from  intrinsic  defect  or  infirmity,  the  pawnee  is  not  an- 
swerable, if  it  be  shown,  that  no  act  was  done,  or  omitted  to  be  done^ 
inconsistent  with  the  pawnee's  duty;  for  he  was  only  bound  to  be^ 
stow  ordinary  care  and  diligence.  Eminent  writers  differ  as  to 
whether  the  pawnee  is  responsible,  if  the  pawn  be  stolen  from  him 
clandestinely,  as  he  certainly  cannot  be  held,  if  it  be  taken  from  him 
by  violence.  Sir  Wm.  Jones  takes  the  ground,  that  the  loss  of  the 
pawn  by  theft  is  evidence  of  ordinary  neglect  by  the  pawnee.  Ck)ke 
and  Bracton  hold  the  opinion,  that  if  the  goods  were  delivered  to  one 
in  pledge,  and  they  were  stolen,  he  should  not  be  answerable  for 
them;  for  he  only  undertook  to  keep  them  as  his  own.  If  he  uses 
ordinary  care,  and  the  thing  was  lost  or  stolen,  he  is  not  responsible. 
Pothier,  in  endorsing  the  civil  law,  holds  the  same  view,  and  that 
the  party  is  not  bound  to  use  the  most  exact  diligence,  as  in  the  case 
of  a  loan  to  use,  which  is  benefidal  to  the  bailee  only.  He  says  he 
is  responsible  for  slight,  but  not  the  slightest  neglect. 

Qeneral  Bnle  as  to  Lost  or  Stolen  Pawns. 

The  rule  would  appear  to  be,  that  the  pawnee  was  neither  abso- 
lutely liable  nor  absolutely  excusable,  if  the  pledge  be  stolen.  It 
.  would  depend  upon  the  circumstances  of  the  case.  A  theft  may  hap- 
pen without  even  a  slight  neglect  on  the  part  of  the  possessor  of  the 
chattel  The  pawnee,  however,  must  show  that  it  was  not  lost  or 
stolen  through  his  neglect  He  must  show  how  it  was  lost,  and  that 
it  was  not  in  his  power  to  prevent  it 
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Delivery  of  the  Pledge. 

It  was  ancient  and  settled  English.  laWy  that  ddivery  was  essen- 
tial to  a  pledge,  and  that  the  general  property  did  not  pass,  as  in  the 
case  of  a  mortgage,  but  remained  with  the  pawnor.  The  pledge  of 
movables  without  delivery  is  void,  as  against  creditors.  The  Roman 
law  allowed  the  creditor,  after  delivery  of  the  pledge,  to  return  it  to 
the  debtor  on  the  footing  of  location;  but  this  rule  has  been  con- 
demned by  later  writers,  as  leading  to  fraud  and  the  Insecurity  of 
property. 

Bedemptlon  of  the  Thing  Fawned. 

At  common  law,  if  the  pledge  was  not  redeemed  by  the  stipulated 
time,  it  did  not  then  become  the  absolute  property  of  the  pawnee, 
but  he  was  obliged  to  have  recourse  to  law  to  sell  the  pledge,  and 
until  this  was  done,  the  pawnor  was  entitled  to  redeem.  If  the 
pledge  was  for  an  indefinite  time,  the  creditor  might,  at  any  time, 
call  upon  the  debtor  to  redeem  by  the  same  process  of  demand.  If 
he  did  not  do  so,  the  pawnor  had  his  own  lifetime  to  redeem,  and  on 
his  death  the  right  to  redeem  descended  to  his  personal  representa- 
tives. 

Bemedies  of  the  Pawnee.     Sale  of  the  Pawn. 

After  the  debt  is  due,  the  pawnee  may  not  only  proceed  personally 
against  the  pawnor  for  his  debt  without  selling  his  i)awn,  for  it  is 
only  a  collateral  security,  but  he  has  the  election  of  two  remedies 
upon  the  pledge  itself.  He  may  file  a  bill  in  chancery,  and  have  a 
judicial  sale,  under  a  regular  decree  of  foreclosure  of  the  stock, 
bonds,  plate  or  other  chattels  pawned.  Or  he  may  sell  without  ju- 
dicial process,  upon  giving  reasonable  notice  to  the  debtor  to  redeem. 
Such  notice  is  indispensable.  The  rule  on  the  continent  requires  a 
judicial  sentence  to  warrant  the  sale.  The  civil  law  allowed  the 
pawnee  to  sell,  in  case  of  default  of  payment,  and  after  due  notice., 
on  his  own  authority;  but  if  there  was  no  special  agreement,  it  re- 
quired a  two  years'  notice  to  the  debtor.  The  English  and  American 
law,  with  the  exception  of  Louisiana,  agree  in  the  prompt  and  easy 
remedy  given  the  creditor,  when  there  is  no  special  agreement;  and 
there  is  no  distinction  as  to  the  right  to  sell  between  the  case  of 
a  pledge,  and  of  a  mortgage  of  chattels.  But  the  creditor  will  be 
held  at  his  peril  to  deal  fairly  and  justly  with  the  pledge^  both  as 
to  the  time  of  the  notice  and  the  manner  of  the  sale. 

Bight  of  Bedemptlon. 

Under  the  Roman  law,  the  debtor  and  creditor  might  agree,  that 
if  the  debtor  did  not  pay  at  the  day,  the  pledge  should  become  the 
absolute  property  of  the  creditor.  A  law  of  Constantine  abolished 
this  power  as  unjust  and  oppressive.    Every  agreement  preventing 
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the  right  of  redemption,  in  mortgages  of  chattelB,  as  of  lands,  is  con- 
demned  in  the  English  law. 

Interest  and  Expenses. 

The  pledge  covers  not  only  the  debt,  but  the  interest  upon  it,  and 
all  necessary  expenses  that  may  have  attended  the  possesion  of  the 
pledge;  and  the  lien  may,  by  agreement,  be  created  to  extend  to 
cover  subsequent  advances. 

Lien,  by  Agreement,  to  Cover  Subsequent  Advances. 

Such  lien  is  valid  as  against  a  subsequent  mortgagee,  who  had 
notice  of  the  agreement  appearing  on  the  face  of  the  first  mort- 
gage. It  has  been  justly  held  in  a  case  in  Connecticut,  that  the 
mortgage  must  contain  reasonable  notice  of  the  encumbrances, 
by  stating  the  nature  of  those  thereafter  to  arise,  and  the  manner 
in  which  they  may  be  created,  so  that  collusion  and  fraud  may  be 
avoided,  and  the  extent  of  the  encumbrances  readily  ascertained. 
Though  there  be  no  express  agreement  that  a  pledge  for  a  debt 
shall  be  held  as  security  for  future  loans,  yet  if  a  presumption  is 
warranted  that  a  further  loan  was  made  upon  the  credit  of  a  pledge, 
a  court  of  equity  will  not  suffer  the  debtor  to  redeem  the  pledge 
without  payment  of  the  further  loan.  If  there  is  no  reasonable 
ground  for  such  a  presumption,  the  better  opinion  is,  that  the 
pawnee  will  not  be  allowed  to  retain  the  pledge  for  any  other  debt 
than  that  for  which  it  was  made;  and  in  the  absence  of  a  special 
agreement,  good  faith  would  require  the  restoration  of  the  pawn, 
without  deduction,  on  account  of  any  cross  demand.^ 

Betention  of  the  Pledge. 

It  is  stated,  that,  by  the  civil  law,  the  pawnee  might  retain  the 
pledge,  not  only  for  the  sum  for  which  the  pledge  was  taken,  but 
for  the  general  balance  of  accounts,  unless  there  were  circumstances 
to  show  that  the  parties  did  not  so  intend.  If  the  pawnor  has  only 
a  limited  interest  in  the  articles  pawned,  the  pawnee  cannot  hold 
them  against  the  person  entitled  in  remainder,  after  the  particular 
interest  has  expired ;  and  if  a  factor  pledges  the  goods  of  his  prin- 
cipal, the  pawnee  cannot  detain  them,  not  even  to  the  extent  of 
the  loan.  And  if  there  be  various  claims  upon  the  fund,  after  the 
pledge  has  been  duly  sold,  the  party  who  is  in  possession  of  the 
pledge  is  to  be  first  satisified  his  debt 

Action  for  an  Injury  to  the  Pawn. 

As  every  bailee  in  possession  may  be  considered  as  having  a  spe- 
cial or  qualified  property  in  the  article  for  the  protection  of  that 
possession;  and  as  he  is  responsible  to  the  bailor  in  some  degree 

'  Jarvis  v.  Rogers,  15  Mass.  889. 
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for  the  custody  of  it,  he,  as  well  as  the  bailor,  may  have  an  action 
against  a  third  party  for  an  injury  to  the  article;  and  he  that  be- 
gins the  action  has  the  preference;  and  a  judgment  obtained  by 
one  of  them  is  a  good  bar  to  the  action  of  the  other. 

V.     LOCATDM,  OB  HIRmO  FOB  A  BEWABD. 

Defined. 

This  is  a  contract,  by  which  the  use  of  a  thing,  or  labor  or  serv- 
ices about  it  are  stipulated  to  be  given  for  a  reasonable  compensa- 
tion, express  or  implied.  It  includes  the  thing  let,  the  price  or 
recompense,  and  a  valid  contract  between  the  parties  to  the  letting. 

Three  Kinds. 

This  bailment,  or  letting  for  hire,  is  of  three  kinds:  locatiio  rei, 
by  which  the  hirer,  for  a  compensation,  gains  the  temporary  use 
of  the  thing;  locatio  operis  faciendi,  or  letting  out  of  work  to  be 
done,  or  care  and  attention  to  be  bestowed  by  the  bailee  on  goods 
bailed  for  a  recompense;  locatio  operis  mereium  vehendarum,  as 
when  goods  are  bailed  to  a  public  carrier  or  private  person,  for  the 
purpose  of  being  carried  from  one  place  to  another  for  a  stipulated 
or  implied  reward. 

1.  Locatio  Bel. 

In  this  case,  the  hirer  gains  a  special  property  in  the  thing  hired, 
while  the  other  i)arty  gains  an  absolute  property  in  the  price,  and 
retains  a  general  property  as  owner  in  the  chattel.  This  is  a  con- 
tract in  daily  use,  and  its  rules  should  be  clearly  settled.  The 
person  letting,  according  to  the  civil  law,  is  bound  not  to  disturb 
the  hirer  in  the  use  of  thing  duriag  the  period  for  which  it  was 
hired,  and  to  keep  it  in  suitable  order  and  repair,  and  to  pay  for 
extraordinary  expenses  necessarily  incurred  upon  it. 

DutieB  of  the  Hirer. 

The  hirer  is  bound  to  care  and  diligence,  and  is  answerable  for 
only  ordinary  neglect;  for  this  species  of  bailment  is  one  of  mutual 
benefit  He  is  bound  to  use  the  article  with  moderation,  and  not 
apply  it  to  any  other  use,  or  detain  it  for  a  longer  period  than 
that  for  which  it  was  hired.  The  hirer,  says  Pothier,  is  only  held 
to  a  common  diligence,  and  answerable  only  for  slight  neglect  He 
is  bound  to  bestow  the  same  degree  of  diligence  that  all  prudent 
men  use  in  keeping  their  own  goods,  and  to  restore  the  article  in 
as  good  condition  as  he  received  it,  unless  it  be  deteriorated  by 
internal  decay  or  by  external  means,  without  his  default  If  the 
article  be  Injured  or  destroyed  without  any  fault  or  neglect  of  the 
hirer,  the  loss  falls  upon  the  owner,  for  the  risk  is  with  him* 
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Negligrence  6t  the  Hirer. 

But  if  the  thing  hired  be  lost  or  damaged  by  the  hirer,  or  by  his 
servants  acting  under  him,  for  want  of  ordinaiy  care  and  dUigence, 
he  is  responsible.  When  called  upon  for  the  article  deposited,  he 
must  deliver  it,  or  account  for  its  default,  by  showing  a  loss  of  it 
by  some  violence,  theft  or  accident  When  loss  is  shown,  the  proof 
of  negligence  is  thrown  upon  the  bailor,  and  the  bailee  is  not  bound 
to  prove  affirmatively  that  he  used  reasonable  care.  The  care  mpst 
be  proportioned  to  the  need  for  it;  and  things  that  readily  dete- 
riorate require  an  increase  of  care  in  their  use.  Negligence  is  a 
relative  term;  and  the  value  of  the  article  and  the  means  of  se- 
curity possessed  by  the  bailee  are  material  circumstances  in  es- 
timating, the  requisite  care  and  diligence.  There  may  be  gross 
negligence  in  the  case  of  a  parcel  of  articles  of  extraordinary  value, 
which,  in  the  case  of  another  parcel,  would  not  be  so;  for  the  tempta- 
tion to  theft,  and  the  necessity  for  care,  are  in  proportion  to  the 
value. 

2.  liOcatlo  OperlB  Fadendi. 

This  is  where  work  or  care  is  to  be  bestowed  on  the  thing  de> 
livered,  for  a  pecuniary  recompense;  and  the  workman  for  hire 
must  answer  for  ordinary  neglect  of  the  goods  bailed,  and  apply 
a  degree  of  skill  equal  to  his  undertaking.  Every  man  is  supposed 
to  possess  the  ordinary  skill  requisite  to  the  due  exercise  of  the 
art  or  trade  which  he  assumes.  If  he  performs  the  work  un- 
skilfully, he  becomes  responsible  in  damages. 

Must  Perform  in  a  Workmanlike  Manner. 

Every  mechanic  who  takes  up  any  materials  to  work  up  for  an- 
other in  the  course  of  his  trade,  is  bound  to  perform  it  in  a  work- 
manlike manner.  He  must  bestow  ordinary  diligence,  and  that 
care  and  fidelity,  which  every  man  of  common  prudence,  and  capa- 
ble of  governing  a  family,  takes  of  his  own  concerns.  As  this 
contract  is  of  mutual  benefit,  the  bailee  is  not  answerable  for 
slight  neglect,  nor  for  a  loss  by  inevitable  accident  or  irresistible 
force,  or  from  the  inherent  defect  of  the  thing  itself;  he  is  only 
answerable  for  ordinary  neglect 

Transfer  of  the  Property  itself. 

But  though  he  must  exercise  care,  diligence  and  skill,  adequate 
to  the  business;  and  if  he  fail  to  do  so,  and  the  bailor  sustains  dam* 
age,  he  must  answer  for  that  damage;  yet  If  the  delivery  was  of  a 
nature  to  transfer  the  property,  a  different  result  would  follow. 
In  the  case  of  a  delivery  to  a  goldsmith  of  a  bar  of  silver,  to  be 
made  into  vases^  or  an  ingot  of  gold  to  be  made  into  rings,  by  the 
civil  law  the  whole  property  passed  to  the  smith,  and  the  employer 
was  merely  entitled,  as  a  creditor,  to  have  metal  equally  valuable 
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returned  in  a  certain  shape.  If  the  metal  in  that  ease  shotQd  be 
lost,  even  by  irresistible  force,  the  smith,  as  the  owner  of  it,  would 
be  held  to  bear  the  loss,  and  the  creditor  to  be  entitled  to  his  vase 
or  ring;  though  it  would  be  otherwise  if  the  same  metal  was  to 
be  returned  in  its  new  form. 

Work  not  Performed  According  to  Ck)ntract. 

There  are  embarrassing  questions  arising  in  cased  where  the  labor 
bestowed  has  not  been  properly  applied,  or  not  according  to  con- 
tract, or  left  incomplete,  or  the  subject  has  perished  before  it  was 
finished.  In  one  case  it  was  held,  that  if  a  person  undertakes  to 
build  a  house  on  a  specified  plan,  and  with  certain  materials,  and 
he  departs,  without  leave,  from  the  terms  of  the  contract,  he  is 
not  entitled  to  any  compensation  for  his  labor.  But  the  civil  law 
is  more  lenient,  and  gives  the  builder,  acting  in  good  faith,  and 
in  cases  where  the  work  is  united  with  the  property  of  the  em- 
ployer,  an  indemnity  to  the  extent  of  the  benefit  conferred.  This 
is  also  the  rule  in  the  Scotch  law. 

Work  Destroyed  before  Completion. 

If  the  employer  derives  no  benefit  from  the  labor  of  the  mechanic, 
as  where  the  entire  subject  matter  is  destroyed  by  inevitable  acci- 
dent, before  the  work  is  completed  and  the  thing  delivered,  the 
civil  law  gave  the  mechanic  a  ratable  compensation  for  his  labor 
and  expenses  bestowed  upon  the  materials  of  his  employer,  which 
Pothier  claims  to  be  equitable,  because,  as  the  work  progressed, 
it  became,  by  accession,  part  of  the  property  of  the  owner. 

Work  Destroyed,  Pending  Repairs  on  it. 

So,  if  an  article  be  delivered  to  a  mechanic  to  be  repaired,  or 
materials  delivered  to  be  wrought  into  a  new  form,  and  the  thing 
is  accidentally  destroyed  before  the  work  is  finished,  without  any 
fault  or  negligence  on  the  part  of  the  mechanic,  the  entire  loss, 
subject  to  the  customs  of  the  trade,  falls  upon  the  owner  of  the 
materials,  for  he  is  bound  to  answer  for  the  work  already  done. 

French  Doctrine. 

According  to  the  French  law,  if  the  mechanic  was  to  furnish 
the  materials,  and  the  thing  accidentally  perished  before  complex 
tion  and  delivery,  he  bears  the  loss  both  of  the  materials  and  his 
work;  but  if  the  materials  were  furnished  by  the  employer,  and 
the  workman  furnished  only  his  skill  and  labor,  and  the  article 
before  completion  was  destroyed  without  fault,  the  one  loses  the 
material  and  the  other  the  labor.  The  Code  of  Louisiana  adopts 
this  rule.  In  the  one  case  the  employer  is  the  owner  of  the  article 
on  which  the  work  is  done;  and  in  the  other  case,  the  workman 
is  the  owner. 
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liooatlo  Oiurtodlae. 

This  subdiyision  of  the  subject  relates  to  the  receiving  of  goods  od 
deposit  for  hire.  Judge  Story  includes  under  this  head,  agisters 
of  cattle,  warehousemen  and  wharfingers;  and  to  these  may  be 
added,  a  class  of  baJIees  known  as  forwarding  merchants.  They 
are  all  responsible  for  want  of  good  faith,  and  of  reasonable  care  and 
ordinary  diligence,  and  not  to  any  greater  extent,  unless  the  busi- 
ness and  duty  of  carriers  be  attached  to  their  other  character. 

3.  Innkeepers — ^Their  Responsibility. 

Innkeepers  form  an  exception  to  the  general  rule,  and  they  are 
held  responsible  to  as  strict  and  severe  extent  as  common  car- 
riers; which  principle  has  been  adopted  from  the  Boman  law,  and 
been  a  point  of  much  discussion  in  the  books.  In  general,  an  inn- 
keeper is  resi)onsible  at  common  law  for  the  acts  of  his  domestics, 
and  for  thefts,  and  is  bound  to  take  all  due  care  of  the  goods  and 
baggage  of  his  guests  deposited  in  his  house,  or  entrusted  to  the 
care  of  his  family  or  servants,  without  subtraction  or  loss,  day  and 
night  Ge  is  chargeable,  on  the  ground  of  the  profit  he  receives 
for  entertaining  his  guests.  The  custody  of  the  goods  of  the  guest 
is  part  of  the  contract  to  feed,  lodge  and  accommodate  the  guest 
for  a  suitable  reward. 

Loss  of  a  Horse. 

It  has  been  decided,  that  if  a  guest  came  to  an  inn,  and  directed 
that  his  horse  be  put  to  pasture,  and  the  horse  was  stolen,  the  inn- 
keeper was  not  responsible  as  such  for  the  loss.  But  if  without 
direction,  the  innkeeper  had  pastured  the  horse  of  his  own  accord, 
unless  it  was  the  summer  season,  and  it  was  the  custom  to  do  so, 
the  innkeeper  would  be  responsible. 

Theft  by  the  Servants  in  an  Tun, 

It  has  been  held  by  English  law,  that  an  innkeeper  was  bound 
absolutely  to*  keep  safe  the  goods  of  his  guest  deposited  within  the 
inn,  whether  the  guest  had  or  had  not  apprized  him  that  the  goods 
were  there.  That,  in  every  event,  he  would  be  bound  to  pay  for  the 
goods  if  stolen,  unless  stolen  by  a  servant  or  companion  of  the 
guest  The  responsibility  of  the  innkeeper  extends  to  all  his 
servants,  and  to  all  the  movable  goods  and  moneys  of  the  guest 
which  are  placed  within  the  inn;  but  it  does  not  extend  to  tres- 
passes committed  upon  the  person  of  the  guest,  nor  to  loss  oc- 
casioned by  inevitable  casualty,  or  by  superior  force,  as  robbery. 
The  sickness  or  insanity  of  the  innkeeper  at  the  time  is  no  excuse, 
for  he  is  bound  to  provide  careful  servants.  It  is  not  necessary 
that  the  goods  should  have  been  in  the  special  keeping  of  the  inn- 
keeper, in  order  to  make  him  liable;  if  they  are  in  the  inn,  that 
is  sufQcient  to  charge  him.    It  is  not  necessary  to  prove  negligence 
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in  the  innkeeper;  for  it  is  his  duty  to  keep  honest  servants,  and 
he  ought  to  answer  civilly  for  their  acts,  if  they  should  rob  his 
guests. 

Innkeepers,  Insurers  of  the  Goods  of  Quests. 

An  innkeeper,  like  a  common  carrier,  is  an  insurer  of  the  goods 
of  his  guests,  and  he  can  only  limit  his  liability  by  express  agree- 
ment or  notice.  This  rigorous  law  is  founded  on  the  principle  of 
public  utility,  to  wliich  all  private  considerations  should  yield. 
Travelers  are  obliged  to  rely  almost  implicitly  on  the  good  faith 
of  innkeepers;  and  it  would  be  almost  impossible  for  them  to  make 
out  proof  of  fraud  or  negligence  in  the  landlord.  The  Boman  law 
held  them  strictly  to  their  duty,  lest  they  might  yield  to  the  tempta- 
tion to  commit  a  breach  of  trust  Innkeepers  were  bound  to  an- 
swer for  all  losses  and  damages  happening  even  without  their  de- 
fault, unless  they  were  fatal  losses,  occurring  from  vis  major  or 
irresistible  force. 

Responsibility  of  Innkeepers  in  this  Country. 

The  responsibility  of  innkeepers,  to  the  full  extent  of  the  English 
law,  has  been  recognized  in  our  courts  of  justice.  In  North  Caro- 
lina, an  innkeeper  was  held  liable  for  money  stolen  out  of  the  saddle 
bags  of  his  guest,  which  he  had  delivered  to  a  servant,  without  in- 
forming him,  or  his  master,  that  there  was  money  in  them.*  In 
New  York,  an  innkeeper  was  held  responsible  for  a  theft  of  bags  of 
grain  in  a  loaded  sleigh  of  a  guest,  which  had  been  placed  for  the 
night  in  an  outhouse  appurtenant  to  the  inn,  with  fastened  doors. 
No  negligence  was  proved  against  the  innkeeper  in  this  case.^ 

Limit  of  an  Innkeeper's  Responsibility. 

A  neighbor,  who  is  no  traveler,  and  is  lodged  at  the  inn  as  a  friend, 
at  the  request  of  the  innkeeper,  is  not  a  guest,  whose  goods  are  un- 
der special  protection.  To  be  a  public  inn,  the  house  must  be  kept 
openly  for  the  lodging  and  entertainment  of  travelers,  in  general, 
for  a  reasonable  compensation.  If  a  person  lets  lodgings  only,  and 
upon  a  previous  contract,  and  does  not  afford  entertainment  for 
the  public  at  large  indiscriminately,  it  is  not  a  common  inn.  An  inn 
is  a  house,  the  owner  of  which  holds  out  that  he  will  receive  all 
travelers  who  are  willing  to  pay  a  price  adequate  to  the  sort  of  en- 
tertainment provided,  and  who  come  in  a  situation  in  which  they 
are  fit  to  be  received.  But  the  keeper  of  a  mere  coffee-house  or 
private  boarding  or  lodging  house  is  not  an  innkeeper  in  the  sense 
of  the  law.  If  a  guest  applies  for  rooms  in  an  inn,  for  the  purpose 
of  business  distinct  from  his  accommodation  as  a  guest,  the  particu- 

•  Quinton  v.  Gourtneyp  1  Hay w.  (N.  C.)  40. 
« Glute  V.  Wiggins,  14  Johns.  175. 
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lar  responsibility  does  not  extend  to  goods  lost  or  stolen  from  that 
room.  Though  a  landlord  cannot  exonerate  himself  by  merely  hand- 
ing over  a  key  to  a  guest,  it  will  be  a  question  of  fact  whether  he 
took  it  animo  custodiendi,  so  as  to  exempt  the  landlord. 

Ldcenses  to  Sell  Liquors. 

Throughout  the  country,  inns  and  taverns  are  under  statute  regu- 
lations, and  no  person  can  sell  spirituous  liquors,  to  be  drunk  in  his 
house,  without  first  having  a  license  to  that  effect 

4.  liocatio  Operis  Mercium  Vehendarum. 

This  is  a  contract  relating  to  the  carriage  of  goods  for  hire;  and 
this  is  by  far  the  most  important  and  extensive  of  the  contracts  of 
bailment 

Liability  of  Ordinary  Carriers. 

The  carrier  for  hire  in  a  particular  case,  and  not  exercising  the 
business  of  a  common  carrier,  is  only  answerable  for  ordinary  neg- 
lect^ unless  he,  by  express  contract  assumes  the  risk  of  a  com- 
mon carrier. 

Liability  of  Common  Carriers. 

A  common  carrier  stands  in  the  character  of  an  insurer,  and  is 
answerable  for  accidents  and  thefts,  and  even  for  a  loss  by  robbery. 
He  is  answerable  for  all  losses,  excepting  those  occasioned  by  the 
act  of  Gk)d,  inevitable  accidents  without  the  intervention  of  man, 
and  public  enemies.  This  haa  been  the  settled  law  of  England  for 
ages,  and  is  intended  as  a  guard  against  fraud  and  collusion;  and 
is  a  rule  founded  upon  public  policy  and  convenience.  This  prin- 
ciple of  extraordinary  responsibility  was  taken  from  the  edict  of 
the  praetor  in  the  Boman  law,  and  exists  in  the  jurisprudence  of 
all  the  civilized  nations  of  Europe;  but  the  rule  in  the  civil  law  was 
not  carried  to  the  severe  extent  of  the  English  common  law.  So 
in  France,  common  carriers  are  not  liable  for  losses  resulting  from 
superior  force,  as  robbery.  This  is  the  rule  in  Louisiana.  In  Scot- 
land, loss  by  Ave  is  deemed  an  inevitable  accident,  and  for  which 
the  carrier  is  not  responsible. 

Contracts  of  Carriers. 

Common  carriers  undertake,  generally,  and  for  all  people  indif- 
ferently, to  convey  goods,  and  deliver  them  at  a  place  appointed, 
for  hire  as  a  business,  and  with  or  without  a  special  agreement  as 
to  price. 

Tnland  Carriers,  and  Carriers  by  Sea. 

They  consist  of  two  classes  of  men:  inland  carriers  by  land  or 
water,  and  carriers  by  sea.  These  include  the  owners  of  stage 
coaches  and  railroad  cars,  who  carry  goods  as  well  as  passengers 
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for  hire,  wagoners,  teamsters,  porters,  the  masters  and  owners  of 
ships,  steam  vessels  and  towboats,  belonging  to  internal  as  well  as 
coasting  and  foreign  navigation,  lightermen,  barge  owners,  canal 
boatmen  and  ferrymen.  As  common  carriers  for  a  reasonable  com- 
pensation, they  assnme  to  do,  and  are  bound  to  do  what  is  required 
of  them  in  the  course  of  their  employment,  if  they  have  the  requisite 
conveniences  to  carry,  and  are  offered  a  reasonable  and  customary 
price.  'If  they  refuse  without  some  just  ground,  they  are  liable  to 
an  action. 

Masters  of  Vessels. 

The  master  of  a  vessel,  employed  to  carry  goods  beyond  sea,  in 
consideration  of  freight,  is  held  to  be  answerable  as  a  common 
carrier.  An  action  will  lie  equally  against  masters  and  owners  of 
vessels.  The  doctrine  applies  also  to  the  carrier  of  goods  in  the 
coasting  trade  from  port  to  port;  and  to  a  bargeman  upon  a  navi- 
gable river.  The  later  cases  do  not  make  the  application  to  wharf- 
ingers. They  are  all  liable  as  common  carriers,  except  so  far  as  ex- 
empted by  their  contracts  of  charter  party,  and  bill  of  lading,  or  by 
statute. 

General  Liability. 

They  are  bound  to  indemnify,  in  cases  in  which  they  are  liable 
as  common  carriers,  according  to  the  value  at  the  place  of  destina- 
tion, where  they  contracted  to  deliver  the  goods.  There  is  no  dis- 
tinction between  a  land  and  water  carrier;  and  the  carrier  is  equally 
liable  for  the  acts  of  his  servants  and  agents,  and  for  his  own.  The 
maxim  of  ^'respondeat  superior"  applies. 

Stage  Coaches. 

The  proprietors  of  a  stage  coach  do  not  warrant  the  safety  of 
passengers  in  the  character  of  common  carriers;  and  they  are  not 
responsible  for  mere  accidents  to  the  persons  of  passengers,  but  only 
for  the  want  of  due  care.  Slight  fault,  unskilfulness  or  negligence, 
either  as  to  the  competence  of  the  vehicle,  or  the  act  of  driving  it, 
may  render  the  owner  liable  in  damages  for  an  injury  to  the  pas- 
sengers ;  they  are  to  be  transported  as  safely  as  human  foresight  and 
care  will  permit 

Liability  for  Baggage. 

The  custody  of  baggage  is  an  accessory  to  the  principal  contract, 
and  modem  cases  place  coach  proprietors,  in  respect  to  baggage^ 
upon  the  ordinary  footing  of  common  carriers.  They  are  not  dis- 
charged from  liability  in  consequence  of  any  particular  care  over  the 
baggage,  which  the  passenger  may  have  voluntarily  assumed.  Their 
responsibility  is  frequently  limited  by  means  of  a  special  notice. 

BROWNS  KENT — 28 
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Froprieton  of  Coaches,  Steamboats  and  Bailroad  Can. 

Such  proprietors  are  not  at  liberty  to  turn  away  passengers,  if 
they  have  sufficient  room  and  accommodation.  They  are  bound  to 
provide  competent  vehicles,  suitably  and  safely  equipped,  and  with 
careful  and  skilful  persons  to  manage  them.  They  are  bound  to 
furnish  all  reasonable  facilities  for  the  reception  and  comfort  of  pas- 
sengers, and  to  use  all  precautions,  as  far  as  human  care  and  fore- 
sight will  extend,  for  their  safety  on  the  road.  They  are  answerahle 
for  the  smallest  negligence  in  themselves  or  their  servants. 

liiabillty,  where  no  Neglect. 

The  books  abound  with  strong  cases  of  recovery  against  common 
carriers,  without  any  fault  on  their  part  The  rule  makes  the  com- 
mon carrier  in  the  nature  of  an  insurer,  and  answerable  for  every 
loss,  not  to  be  attributed  to  the  act  of  God,  or  public  enemies.  The 
law  presumes  against  the  public  carrier,  unless  he  show  the  dam- 
age was  done  by  a  public  enemy,  or  by  li^tning  or  tempest,  or 
similar  acts  that  were  not  occasioned  by  the  doings  of  men.  If  it 
were  not  for  such  a  rule,  the  carrier  might  contrive  to  be  robbed  of 
his  goods,  in  order  to  share  the  si)oiL 

Sheriffs  and  Jailers. 

These  officials,  in  respect  to  debtors  in  custody,  have  been  placed 
under  the  same  responsibility  as  common  carriers. 

Imposition  upon  a  Carrier. 

The  conunon  carrier  is  responsible  for  the  loss  of  a  box  or  parcel 
of  goods,  though  he  be  ignorant  of  the  contents,  or  the  value  thereof, 
unless  he  made  a  special  acceptance.  But  if  the  owner  be  guilty  of 
any  fraud  or  imposition  in  respect  to  the  carrier,  as  by  concealing 
the  value  or  the  nature  of  the  article,  or  deludes  him  by  his  own 
carelessness  in  treating  the  parcel  as  a  thing  of  no  value,  he  cannot 
hold  him  liable  for  the  loss  of  the  goods.  Such  an  imposition  de- 
stroys all  just  claim  to  indemnity;  for  it  tends  to  deprive  the  car- 
rier of  his  proportionate  compensation,  and  lessens  his  vigilance. 

Qoods  Destroyed  from  Necessity. 

If  goods  be  destroyed  by  necessity,  as  by  throwing  them  overboard 
from  a  vessel  for  the  preservation  of  ship  and  crew  in  a  tempest,  the 
carrier  is  not  liable. 

Commencement  of  the  liability. 

The  carrier's  responsibility  does  not  commence  until  there  has 
been  a  complete  delivery  to  him;  and  if,  by  usage,  it  be  a  sufficient 
delivery  to  leave  the  goods  on  the  dock  near  the  carrier's  boat,  yet 
there  must  also  be  express  notice  to  the  carrier. 
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Termination  of  the  Liability. 

The  responsibility^  once  begun,  continues  until  there  has  been  a 
due  delivery  by  the  carrier,  or  he  has  discharged  himself  of  the  cus- 
tody of  the  goods  in  his  character  as  a  common  carrier.  Some 
doubt  exists  in  the  books  as  to  what  facts  amounted  to  a  delivery, 
so  as  to  discharge  a  common  carrier.  If  it  be  his  business  to  de- 
liver goods  at  the  house  to  which  they  were  directed,  he  is  bound  to 
do  so,  and  to  give  notice  to  the  consignee.  There  must  be  an  actual 
delivery  to  the  proper  person;  and  it  is  settled  that  he  cannot  dis- 
pute the  title  of  a  party  who  delivers  goods  to  him.  The  consignee 
may  take  charge  of  the  goods  before  they  have  arrived  at  their 
ultimate  place  of  delivery,  and  the  carrier's  risk  will  then  terminate. 

Goods  Left  on  a  Wharf. 

In  New  York,  it  was  held,  that  placing  goods  on  the  wharf,  with- 
out notice  to  the  consignee,  is  not  a  delivery  to  the  consignee,  so'  as 
to  discharge  the  carrier.  The  carrier  must  not  abandon  the  goods 
on  the  wharf,  even  though  there  be  an  inability  or  refusal  of  the 
consignee  to  receive  them. 

Responsibility  of  Carriers  by  Water  in  England. 

Carriers  by  water  were  liable  at  common  law  to  the  same  extent 
as  land  carriers.  Their  responsibility  was  greater,  as  also  their 
risk,  from  the  facilities  for  the  commission  of  acts  of  fraud  and  vio- 
lence upon  the  water.  Statutes  of  Geo.  n.  and  Geo.  HL  exempted 
owners  of  vessels  from  responsibility  as  common  carriers  for  losses 
by  fire;  and  also  for  losses  of  gold,  diamonds,  watches,  jewelry  or 
precious  stones  by  robbery  or  embezzlement,  unless  the  shipper  In- 
serted in  the  bill  of  lading,  or  otherwise  declared  in  writing  to  the 
master  or  owner  of  the  vessel,  the  nature,  quality  and  value  of  the 
articles.  Nor  was  the  carrier  liable  for  embezzlement  or  loss  or  dam- 
age to  the  goods  arising  from  any  act  or  neglect  without  his  fault 
or  privity,  beyond  the  value  of  the  ship  and  freight;  nor  were  part 
owners  liable  beyond  their  respective  shares  in  the  ship  and  freight 

liiability  Limited  by  Special  Notice. 

With  us,  carriers  may  limit  their  responsibility  by  special  notice 
of  the  extent  they  mean  to  assume.  In  such  case,  the  goods  are  de- 
livered on  the  footing  of  a  special  contract,  superseding  the  strict 
rule  of  the  common  law.  Such  notice  must  be  actually  given  to  the 
bailor,  and  be  clear,  explicit  and  consistent.  Even  with  such  no- 
tice, the  carrier  continues  responsible  for  acts  of  gross  negligence. 

American  Doctrine  as  to  Responsibility  of  Carriers. 

The  English  judges  have  thought  that  the  doctrine  of  exempting 
carriers  from  liability  by  notice  had  been  carried  too  far;  and  the 
decisions  in  this  country  have  shown  an  inclination  even  to  restrict 


436  PERSONAL  PROP£RTY.  [PABT   V 

the  effect  of  notice  upon  that  responsibility.  In  New  York,  the 
English  common  law  on  the  responsibility  of  common  carriers  has 
been  recognized  to  its  fnll  extent,  and  equally  in  respect  to  carriers 
by  land  and  water,  and  in  resi)ect  to  foreign  and  inland  nayiga- 
tion.  It  is  held,  that  a  common  carrier  warrants  the  safe  delivery 
of  goods,  in  all  but  the  excepted  cases  of  the  act  of  God  and  public 
enemies;  and  that  there  is  no  distinction  between  a  carrier  by 
land  and  one  by  water,  or  whether  the  water  navigation  was  in- 
ternal or  foreign,  except  so  far  as  the  exception  is  extended  to 
perils  of  the  sea  by  the  special  terms  of  the  contract^  The  marine 
law  of  Europe  and  also  the  civil  law  went  to  the  same  extent,  and 
it  is  a  doctrine  generally  received  among  nations. 

Mqney  and  Ldglit  Parcels. 

The  owners  of  a  steamboat  carrying  light  freight  and  parcels  were 
held  liable  as  common  carriers.^  Bank  bills  have  been  held  to  be 
goods,  within  the  meaning  of  the  law;  and  directions  to  the  cap- 
tain not  to  carry  money  did  not  excuse  the  owner,  unless  notice  of 
such  instructions  were  brought  home  to  the  shipper. 

Doctrine  of  the  Common  Law. 

The  doctrine  of  the  English  conmion  law,  which  declares  that  per- 
sons carrying  goods  for  hire  by  land  or  water,  by  internal  or  external 
navigation,  are  common  carriers,  and  liable  for  all  losses,  other- 
wise than  by  inevitable  accident,  prevails  generally  in  the  United 
States,  as  part  of  the  common  law  of  the  land.  The  slightest  neglect 
or  fault  renders  the  master  of  a  vessel  liable. 

Postmasters. 

It  is  the  settled  law  both  here  and  in  England,  that  the  rule  re- 
specting common  carriers  does  not  apply  to  postmasters.  The  post 
office  is  a  branch  of  the  public  police,  created  by  statute,  and  is 
controlled  by  the  government  Postmasters  enter  into  no  contract 
with  individuals,  and  receive  no  hire,  like  common  carriers,  in  pro- 
portion to  the  value  and  risk  of  the  letters  under  their  charge,  but 
only  a  general  compensation  from  government  The  postmaster 
general  was  held  not  to  be  responsible  for  a  bank  note  stolen,  from 
a  letter  by  a  clerk  in  his  office.  But  a  clerk  or  postmaster  is  an- 
swerable, in  a  private  suit,  for  misconduct  or  negligence  on  his  part 
in  the  post  office;  as  for  detaining  a  letter  an  unreasonable  time.'' 
Whether  the  postmaster  himself  is  liable  for  the  negligence  of  his 
clerk  is  a  point  not  decided;  though  if  he  were  deemed  responsible 
in  that  case,  it  would  only  result  from  his  own  neglect,  in  not  prop- 
erly superintending  the  office. 

'  mhotX  V.  RuaseU,  10  Johns.  1. 
'AUen  V.  Sewall,  2  Wend.  327. 
*  Dunlop  V.  Munroe,  7  Cranch,  242. 
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LBCTURB  XLL 
PBINCIPAL  AND  AGENT. 

L    AGENCY,  HOW  CONSTITUTED. 
Defined. 

Agency  is  founded  upon  a  contract,  either  express  or  Implied, 
by  which  one  of  the  parties  confides  to  the  other  the  management 
of  some  business  to  be  transacted  in  his  name,  or  on  his  account, 
and  by  which  the  other  assumes  to  do  the  business,  and  to  render 
an.  account  of  it. 

How  Created. 

The  authority  of  the  agent  may  be  created  by  deed  or  writing,  or 
verbally;  and,  for  the  ordinary  purposes  of  business  and  commerce, 
the  latter  is  sufficient.  Though  the  statute  of  frauds  of  Car.  IL 
requires,  in  certain  cases,  a  contract  for  a  sale  of  goods  to  be  in 
writing,  and  signed  by  the  party  to  be  charged,  or  by  his  agent,  the 
authority  to  the  agent  need  not  be  in  writing,  but  may  be  by  parol 

Agency  may  be  Inferred. 

The  agency  may  be  inferred  from  the  relation  of  the  parties  and 
the  nature  of  the  employment,  without  proof  of  any  express  appoint- 
ment It  suffices,  that  there  is  satisfactory  evidence  that  the  prin- 
cipal employed  the  agent,  and  that  the  agent  undertook  the  trust 
The  extent  of  the  authority  of  an  agent  will  sometimes  be  extended 
or  varied  on  the  ground  of  implied  authority,  according  to  the  cir- 
cumstances of  the  business  entiiisted. 

Agent  for  the  Sale  of  Lands. 

The  statute  of  frauds  does  not  require  that  the  authority  of  the 
agent  contracting  even  for  the  sale  of  land  should  be  in  writing. 
But  if  the  agent  is  to  convey  or  complete  the  conveyance  of  real 
estate  or  any  interest  in  land,  or  to  make  livery  of  seisin,  the  ap- 
pointment must  be  in  writing;  and  where  the  conveyance  or  any 
act  is  to  be  by  deed,  the  authority  to  the  attorney  to  execute  it 
must  be  commensurate  in  point  of  solemnity,  and  be  by  deed  also. 

Acquiescence  in  the  Agency. 

The  agency  must  be  antecedently  given,  or  be  subsequently 
adopted ;  and  in  the  latter  case,  there  must  be  some  act  of  recogni- 
tion. But  an  acquiescence  in  the  assumed  agency  of  another,  when 
the  acts  of  the  agent  are  brought  to  the  knowledge  of  the  principal, 
is  equivalent  to  an  express  authority.  By  permitting  another  to 
hold  himself  out  to  the  world  as  his  agent,  the  principal  adopts  his 
acts,  and  will  be  held  bound  to  the  person  who  gives  credit  there- 
after to  the  other,  in  the  capacity  of  his  agent 
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Instances  of  Implied  Agency. 

THus,  where  a  person  sent  his  servant  to  a  shopkeeper  for  goods 
upon  credit,  and  paid  for  them  afterwards;  and  sent  the  same  serv- 
ant again  to  the  same  place  for  goods,  and  with  money  to  pay  for 
them,  and  the  servant  received  tiie  goods  but  embezzled  the  cash, 
the  master  was  held  answerable  for  the  goods;  for  he  had  given 
credit  to  his  servant  by  adopting  his  former  act.  So»  where  a  broker 
had  usually  signed  policies  of  insurance  for  another  person,  or  an 
agent  was  in  the  habit  of  drawing  bills  on  another,  the  authority 
was  implied  from  the  fact  that  the  principal  had  ratified  the  acts; 
and  he  was  held  bound  by  a  repetition  of  such  acts,  where  there 
was  no  proof  of  notice  of  any  revocation  of  the  power,  or  of  collu- 
sion between  a  third  party  and  the  agent  It  is  the  prior  conduct 
of  the  principal  that  affords  just  ground  to  infer  a  continuance  of 
the  agency  in  that  particular  business,  and  this  rule  is  founded  on 
obvious  principles  of  justice  and  policy,  and  is  the  law  of  modem  Bur 
rope,  and  of  this  country. 

Neglect  of  the  Principal  to  Dissent. 

Where  the  principal,  with  knowledge  of  all  the  facts,  adopts  or  ac- 
quiesces in  the  acts  done  under  an  assumed  agency,  he  cannot  be 
heard  afterwards  to  impeach  them,  under  the  pretence  thfit  they 
were  done  without  authority,  or  even  contrary  to  instructions. 
When  the  principal  is  informed  of  what  has  been  done,  he  must  dis- 
sent, and  give  notice  of  it  in  a  reasonable  time;  and  if  he  does  not, 
his  assent  and  ratification  will  be  presumed. 

Passing  the  Debt  of  Another  without  Authority. 

The  Roman  law  would  oblige  a  person  to  indemnify  an  assumed 
agent,  acting  without  authority,  and  without  assent  or  acquiescence 
given  to  the  act,  provided  it  was  an  act  necessary  and  useful  at  its 
commencement  But  the  English  law  has  never  gone  to  that  ex- 
tent; and,  therefore,  if  A  owes  a  debt  to  B,  and  chooses  to  pay  it  with- 
out authority,  the  law  will  not  raise  a  promise  in  A  to  indemnify 
C;  otherwise,  it  would  be  in  the  power  of  G  to  make  A  his  debtor, 
nolens  volens. 

Payment  by  a  Surety. 

But  if  there  be  any  relation  between  the  parties,  a  payment  vrith- 
out  authority  may  be  binding  on  the  person  for  whose  use  it  was 
made,  if  it  be  made  undej  pressure  of  a  situation  in  which  one  party 
was  involved  by  the  other's  breach  of  faith.  A  surety,  from  his 
relation  to  the  principal  debtor,  has  an  interest,  and  a  right  to  see 
that  the  debt  is  paid;  and  if  he  pays  to  relieve  himself,  it  is  money 
paid  to  and  for  the  use  of  the  other.  Where  a  party  met  to  dine 
at  a  tavern,  and  one  paid  the  entire  bill,  he  was  held  entitled  to 
collect  from  the  others  their  aliquot  proportions.    This  was  on  the 
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principle  that  as  a  special  association,  they  stood  in  the  light  of 
sureties  for  each  other,  and  each  was  under  an  obligation  to  see 
that  the  bill  was  paid. 

11.  POWER  AND  DUTY  OF  AGENTS. 

Discretionaiy  and  Implied  Powers. 

An  agent  who  is  entmsted  with  general  powers  must  exercise  a 
sound  discretion,  and  has  all  the  implied  powers  which  are  within 
the  scope  of  his  employment.  A  power  to  settle  an  account  implies 
the  right  to  allow  payments  already  made. 

Special  and  limited  Powers. 

If  he  be  an  agent  in  a  particular  transaction,  he  is  not  bound  to  do 
all  other  things  connected  with  or  arising  out  of  the  case.  If  his 
powers  are  special  and  limited,  he  must  strictly  follow  them;  but 
whether  there  be  a  special  authority  to  do  a  particular  act,  or  a 
general  authority  to  do  all  acts,  in  a  particular  business,  each  case 
includes  the  appropriate  means  to  accomplish  the  ends. 

Incompatible  Duties  of  Agent. 

'An  agent,  acting  as  such,  cannot  assume  incompatible  duties.  He 
cannot  have  an  adverse  interest  or  employment  He  cannot  be  both 
buyer  and  seller,  for  this  would  expose  his  trust  to  abuse  and  fraud. 

(Tompliance  with  the  Terms  of  Agency. 

If  A  authorizes  B  to  buy  an  estate  for  him  at  fifty  dollars  an  acre, 
and  he  gives  fifty  one  dollars  an  acre,  A  is  not  bound  to  pay  that 
price;  but  the  better  opinion  is,  that  if  B  offers  to  pay  the  excess  out 
of  his  own  pocket,  A  is  then  bound  to  take  the  estate. 

Part  Compliance  Only. 

If  the  agent  executes  the  commission  of  his  principal  in  part  only, 
as  if  he  be  directed  to  purchase  fifty  shares  of  bank  stock,  and  he 
purchases  thirty  only,  it  then  becomes  a  question,  whether  the  prin- 
cipal is  bound  to  take  the  stock.  The  civil  law  binds  the  principal 
in  such  case  to  the  extent  of  the  execution  of  the  commission,  though 
not  executed  to  the  utmost  extent  But  a  distinction  is  to  be  made 
according  to  the  nature  of  the  subject. 

Instances  where  Part  Compliance  is  not  Binding. 

If  a  power  be  given  to  buy  a  house  with  an  adjoining  wharf  and 
store,  and  the  agent  buys  the  house  only,  the  principal  would  not  be 
bo.und  to  take  the  house,  for  the  inducement  to  the  purchase  has 
failed.  So,  if  he  be  instructed  to  purchase  the  fee  of  a  certain  f^m, 
and  the  agent  purchased  an  interest  for  years  or  for  life  only,  the 
principal  might  refuse  t6  take  such  limited  interest.  It  might  be 
otherwise,  if  the  agent  was  directeii  to  buy  a  farm  of  one  hundred 
and  fifty  acres,  and  he  buys  one  of  one  hundred  and  forty  acres. 


440  PERSONAL  PBOFERTT.  £PAET  V 

Whether  a  principal  would  or  would  not  be  bound  by  an  act  exe- 
cuted in  part  only,  depends  in  a  measure  ui)on  the  reason  of  the 
thing,  and  the  nature  and  object  of  the  purchase. 

Exceeding  the  Terms  of  the  Agency. 

If  an  agent  does  what  he  was  authorized  to  do,  and  something 
more,  it  will  be  good  to  the  extent  he  was  authorized,  and  the  excess 
only  would  be  void.  If  he  has  a  power  to  lease  for  twenty  one 
years,  and  he  leases  for  twenty  six  years,  the  lease  in  equity 
would  be  void  only  for  the  excess,  because  the  line  of  distinc- 
tion can  be  easily  made.  But,  at  law,  according  to  a  late  English 
decision,  such  a  lease  would  not  be  good,  pro  tanto,  or  for  the  twenty 
one  years. 

Variance  from  Instructions. 

If  an  agent  does  a  different  business  from  what  he  was  authorized 
to  do,  the  principal  is  not  bound,  though  it  might  be  more  advan- 
tageous  to  him;  as  if  he  was  instructed  to  buy  such  a  house 
of  A,  and  he  purchased  the  adjoining  house  of  B  at  a  better 
bargain;  or  if  he  was  instructed  to  insure  a  ship,  and  he  insured 
the  cargo.  The  principal  is  not  bound,  because  the  agent  departed 
from  the  subject  matter  of  the  instructions. 

Powers  of  a  General  Agent. 

The  acts  of  a  general  agent,  or  one  whom  a  man  puts  in  his  place 
to  transact  all  his  business  of  a  particular  kind,  or  at  a  particular 
place,  will  bind  his  principal,  so  long  as  he  keeps  within  the  general 
scope  of  his  authority;  though  he  may  act  contrary  to  his  private 
instructions;  and  the  rule  is  necessary  to  prevent  fraud  and  encour- 
age confidence  in  dealing. 

Powers  of  a  Special  Agent. 

But  an  agent,  constituted  for  a  particular  purpose,  and  under  a 
limited  power,  cannot  bind  his  principal,  if  he  exceeds  that  power. 
The  special  authority  must  be  strictly  pursued.  Whoever  deals  with 
an  agent  constituted  for  a  special  purpose,  deals  at  his  peril,  though 
if  he  pursues  the  power  as  exhibited  to  the  public,  the  principal  is 
bound,  even  if  private  instructions  had  further  limited  the  special 
power. 

Instances  of  Deviation  firom  Special  Authority. 

Where  A  authorized  B  to  sign  his  name  to  a  note,  payable  in  six 
months,  and  he  signed  one  payable  in  sixty  days,  the  court  held  that 
A  was  not  liable,  because  the  special  authority  was  not  strictly  pur- 
sued.^ On  the  other  hand,  if  the  servant  of  a  horse  dealer,  and  who 
sells  for  him,  but  with  specfial  instructions  not  to  warrant  as  to 

*  Batty  V.  Carswell,  2  Johns.  4a 
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soundness,  does  warrant,  the  master  is  held  to  be  bound;  because 
the  servant,  having  a  general  authority  to  sell,  acted  within  the  gen- 
eral scope  of  his  authority,  and  the  public  cannot  be  supposed  to 
know  of  the  private  conversations  of  the  parties.  So,  if  a  broker, 
whose  business  is  to  buy  and  sell  goods  in  his  own  name,  be  en- 
trusted by  a  merchant  with  the  possession  and  apparent  control  of 
his  goods,  it  is  an  implied  authority  to  sell,  and  the  principal  will  be 
concluded  by  the  sale.  There  could  be  no  safety  in  mercantile  deal- 
ings if  it  were  not  sa 

Auction  Sales. 

If  one  sends  goods  to  an  auction  room,  it  is  presumed  they  are 
sent  there  to  be  sold,  and  not  for  mere  storage.  The  principal  will 
be  bound,  and  the  purchaser  safe,  by  a  sale  under  such  circum- 
stances. 

Authority  of  Agent  to  SeU. 

The  prestmoiption  of  an  authority  to  sell  in  some  cases  is  inferred 
from  the  nature  of  the  business  of  the  agent,  and  it  fails  when  the 
case  wUI  not  warrant  the  presumption  of  his  being  a  common  agent 
for  the  sale  of  property  of  that  description.  If,  therefore,  a  person 
entrusts  his  watch  to  a  watchmaker  to  be  repaired,  the  watchmaker 
is  not  exhibited  as  owner,  and  credit  is  not  given  to  him  as  such, 
merely  because  he  has  possession  of  the  watch;  and  the  owner  would 
not  be  bound  by  his  sale. 

Sales  by  Factors  on  Credit. 

A  factor  or  merchant,  who  buys  or  sells  upon  commission,  or  as  an 
agent  for  others,  may,  under  certain  circumstances,  sell  on  credit, 
without  any  special  authority  for  that  purpose;  though,  as  a  general 
rule,  an  agent  for  sale  must  sell  for  cash,  unless  he  has  express  au- 
thority to  sell  on  credit.  He  may  sell  in  the  usual  way,  and  hence 
may  sell  on  credit  without  incurring  risk,  provided  it  be  the 
usage  of  the  trade  at  the  place,  and  he  be  not  restrained  by  instruc- 
tions. He  must  not  unreasonably  extend  the  term  of  credit,  and 
must  use  due  diligence  to  ascertain  the  solvency  of  the  purchaser. 

Terms  of  Sale. 

Nor  can  he  bind  his  principal  to  other  modes  of  payment  than 
a  payment  in  money  at  the  time  of  sale,  or  on  the  usual  credit.  If  a 
factor,  at  the  expiration  of  a  credit  given  on  a  sale,  takes  a  note 
payable  to  himself  at  a  future  day,  he  makes  the  debt  his  own.  He 
cannot  bind  his  principal  to  allow  a  set-off  on  the  part  of  the  pur- 
chaser. 

Acceptance  of  a  Note  by  the  Factor. 

If  the  factor,  by  authority,  sells  on  credit,  and  takes  a  negotiable 
note,  payable  to  himself,  the  note  is  taken  in  trust  for  his  princi- 
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pal,  and  subject  to  his  order.  The  snbseqnent  insolvency  of  the 
drawer  before  the  maturity  of  the  note,  would  not  make  the  factor 
personally  responsible  to  his  principal.  Even  if  the  factor  should 
guarantee  the  sale,  and  undertake  to  pay  if  the  purchaser  failed, 
or  should  sell  without  disclosing  his  principal,  the  note  taken  by 
him  as  factor  would  still  belong  to  the  principal,  and  he  might 
waive  the  guarantee  and  take  possession  of  the  note,  or  give  notice 
to  the  purchaser  not  to  pay  it  to  the  factor.  In  such  a  case,  if  the 
factor  should  fail,  the  note  would  not  pass  to  his  a438ignees,  to  the 
prejudice  of  his  principal;  and  if  they  received  payment  from  the 
vendee,  they  would  be  responsible  to  the  principaL 

Ear-Marking  the  Property. 

The  general  doctrine  is,  that  where  the  principal  can  trace  his 
property  into  the  hands  of  an  agent  or  factor,  he  may  follow  either 
the  identical  article  or  its  proceeds  into  the  possession  of  the  factor, 
or  of  his  legal  representatives  or  assignees,  unless  they  have  paid 
away  the  same  in  their  representative  character,  before  notice  of 
claim  of  the  principal.  The  same  rule  applies  to  the  case  of  a 
banker,  who  fails,  possessed  of  his  customer's  property.  If  it  be 
distinguishable  from  his  own,  it  does  not  pass  to  his  creditors,  but 
may  be  reclaimed  by  the  true  owner,  subject  to  the  liens  of  the 
banker  upon  it 

Parties  to  a  Suit. 

Though  payment  to  a  factor,  for  goods  sold  by  him  be  valid,  the 
principal  may  control  the  collection,  and  sue  for  the  price  in  his 
own  name,  or  for  damages  for  the  non-performance  of  the  con- 
tract; and  it  is  immaterial  whether  the  agent  was  an  auctioneer 
or  common  factor. 

Factor,  under  a  Del  Credere  Qommission. 

There  are  some  cases  in  which  a  factor  sells  on  credit  at  his  own 
risk.  When  he  acts  under  a  del  credere  commission,  for  an  addi- 
tional premium,  he  becomes  liable  to  his  principal,  when  the  pur- 
chase money  falls  due.  He  is  substituted  for  the  purchaser,  is  the 
doctrine  in  some  cases,  and  is  bound  to  pay,  not  conditionally,  but 
absolutely,  and  in  the  first  instance.  The  principal  may  call  on 
him,  without  first  looking  to  the  actual  vendee.*  Yet  there  exists 
a  want  of  precision  in  the  cases  on  the  subject  It  is  said,  that  a 
factor,  under  a  del  credere  commission,  is  a  guarantor  of  the  sale, 
and  that  the  notes  he  takes  from  the  purchaser  belong  to  his  prin- 
cipal, equally  as  if  he  had  only  guaranteed  them.  If  he  sells  under 
such  commission,  he  is  considered,  as  between  himself  and  the  ven- 
dee, as  the  sole  owner  of  the  goods;  and  yet  he  is  deemed  only  a 

■  Leverick  v.  Meigs,  1  CJow.  645. 
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surety.  In  late  cases,  it  is  qnestioaed,  whether  a  del  credere  com* 
mission  is  a  contract  of  guaranty  merely  on  default  of  the  vendee, 
or  one  altogether  distinct  from  it,  and  not  requiring  a  preyious  re- 
sort to  the  purchaser. 

Gk>ods  Pledged  by  Factor. 

Though  a  factor  may  sell  and  bind  his  principal,  he  cannot  pledge 
the  goods  as  security  for  his  own  debt,  though  there  be  a  bill  of  par- 
cels and  a  receipt.  The  principal  may  recover  the  goods  of  the 
pawnee,  though  the  latter  was  ignorant  of  the  position  of  the  fac- 
tor. The  principal  need  not  even  tender  to  the  pawnee  the  balance 
due  from  the  principal  to  the  factor;  for  the  lien  of  the  factor  for 
such  balance  is  personal,  and  cannot  be  transferred  by  his  tortious 
act,  in  pledging  the  goods  for  his  own  debt 

Qoods  Bartered  by  Factor. 

Though  the  factor  should  barter  the  goods  of  the  principal,  yet  no 
property  passes  by  that  act,  and  the  owner  may  sue  the  innocent 
purchaser  in  trover. 

Doctrine  as  to  Pledged  Gk>ods. 

The  doctrine  that  a  factor  cannot  pledge  prevents  him  from  doing 
it  by  endorsement  and  delivery  of  the  bill  of  lading,  as  well  as  by 
delivery  of  the  goods.  To  pledge  the  goods  of  his  principal  is  beyond 
the  factor^s  power,  and  every  attempt  to  do  so  under  color  of  a  sale 
is  tortious  and  void.'  If  the  pawnee  will  call  for  the  letter  of  advice, 
or  make  due  inquiry  as  to  the  source  from  whence  the  goods  came, 
he  can  discover  that  the  possessor  held  the  goods  as  factor,  and 
not  as  vendee;  and  he  is  bound  to  know,  at  his  peril,  the  extent  of 
the  factor's  power.  There  may  be  a  question  in  some  instances, 
as  to  whether  the  act  amounted  to  a  sale  on  the  part  of  the  factor, 
or  was  a  mere  deposit  or  pledge  as  collateral  security  for  his  debt. 
But  if  it  appears  that  the  goods  were  pledged,  the  principal  may 
look  to  the  pawnee. 

Exception  as  to  Negotiable  Paper. 

In  the  case  of  negotiable  paper,  the  possession  and  property  go 
together,  and  carry  with  them  a  disposing  power.  A  factor  may 
pledge  such  paper  of  his  principal  as  security  for  his  own  debt,  and 
it  will  bind  the  principal,  unless  he  can  charge  the  party  with  no- 
tice of  the  fraud,  or  of  want  of  title  in  the  agent. 

Delivery  of  Goods  to  Third  Person. 

But  though  a  factor  cannot  pledge  the  goods  of  his  principal  as 
his  own,  he  may  deliver  them  to  a  third  person  for  his  own  security, 
with  notice  of  his  lien,  and,  as  his  agent,  to  keep  possession  for  him. 
Such  change  of  lien  does  not  divest  the  factor  of  his  right,  for 
it  is  in  effect  a  continuance  of  the  factor's  possession. 
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Auctioneer's  Advances  upon  the  Gk>ods. 

So,  if  a  factor  should  place  the  consigned  goods  into  the  hands  of 
an  auctioneer,  or  commission  merchant  connected  with  the  auction- 
eer, to  be  sold,  the  auctioneer  may  safely  make  an  advance  on  the 
goods  for  purposes  connected  with,  the  sale,  and  as  part  payment 
iu  advance,  or  in  anticipation  of  the  sale,  according  to  usage  in 
such  cases.  But  if  the  goods  be  placed  in  his  hands  to  sell,  and  the 
auctioneer,  instead  of  advancing  money  upon  them  in  reference  to 
an  immediate  sale,  becomes  a  pawnbroker,  and  advances  money  on 
the  goods  by  way  of  loan,  and  in  the  character  of  pawnee  instead  of 
seller,  he  has  no  lien  on  the  goods.  It  is  sometimes  difficult  to. 
discriminate  between  these  two  characters.  It  is  a  matter  of  evi- 
dence and  of  fact,  under  the  circumstances. 

General  Acts  of  the  Factor. 

To  guard  against  abuse  and  fraud,  it  is  admitted  that  if  the  factor 
be  exhibited  to  the  world  as  owner,  with  the  assent  of  his  principal, 
and  by  that  means  obtain  credit,  the  principal  will  be  liable.  A 
late  English  case  decides,  that  though  the  principal  drew  upon  his 
factor  for  the  amount  of  the  consignment,  and  the  factor  was  au- 
thorized to  deal  with  the  goods  according  to  his  discretion,  he  could 
not,  even  in  that  case,  pledge  the  goods  to  raise  money  to  meet  the 
bUls.  This  was  a  very  hard  application  of  the  general  rule,  in 
holding,  that  though  there  should  be  a  request  of  the  consignor 
accompanying  the  consignment,  that  his  agent,  the  consignee,  shall 
make  remittances  in  anticipation  of  sales,  that  circumstance  does 
not  give  an  authority  to  pledge  the  goods  to  raise  money  for  the 
remittance.  The  judges  deemed  the  inability  of  the  factor  to  pledge 
goods  to  be  one  of  the  greatest  safeguards  which  the  foreign  mer- 
chant has  in  making  consignments  of  goods  to  England,  and  was  an 
incentive  to  the  introduction  of  foreign  conamerce.  They  held,  that 
he  who  gave  credit,  should  be  vigilant  in  ascertaining  whether  the 
party  pledging  had  authority  so  to  deal  with  the  goods,  and  such 
knowledge  could  be  obtained  from  the  bill  of  lading  and  letters  of 
advice. 

Contracts  Made  with  Agents. 

Every  contract  made  with  an  agent  in  relation  to  the  business  of 
the  agency,  is  ja  contract  with  the  principal,  provided  the  agent  acts 
in  the  name  of  his  principal.  The  party  so  dealing  with  the  agent 
is  bound  to  his  principal;  and  the  principal,  and  not  the  agent,  is 
bound  to  the  party.  It  is  a  general  rule,  that  where  an  agent  is  duly 
constituted,  and  names  his  principal,  and  contracts  in  his  name, 
and  does  not  exceed  his  authority,  the  principal  is  responsible,  and 
not  the  agent. 
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Liability  of  an  Agent. 

The  agent  becomes  personally  liable  only  when  the  principal  is 
not  known,  or  where  there  is  no  responsible  principal,  or  where  the 
agent  becomes  liable  by  an  undertaking  in  his  own  name,  or  where 
he  exceeds  his  power. 

Disclosing  Name  of  Principal. 

If  he  makes  the  contract  on  behalf  of  Us  principal,  and  discloses 
his  name  at  the  time,  the  agent  is  not  personally  liable,  even  though 
he  should  take  a  note  for  the  goods  sold,  payable  to  himself.  His 
act  must  be  such  at  the  time  of  the  contract,  as  to  enable  the  party 
with  whom  he  deals  to  have  recourse  to  the  principal,  in  case  the 
agent  had  authority  to  bind  him. 

Neglect  to  Disclose  Name  of  Principal. 

And  if  the  agent  eren  buys  in  his  own  name,  but  for  the  benefit  of 
his  principal,  and  without  disclosing  his  name,  the  principal  is  also 
bound  as  well  as  the  agent,  provided  the  goods  came  to  his  use,  or 
the  agent  acted  according  to  the  power  entrusted  to  him. 

Execution  of  a  Deed  by  an  Attorney. 

The  attorney  who  executes  a  power,  as  by  giving  a  deed,  must  do 
it  In  the  name  of  his  principal;  for  if  he  executes  it  in  his  own  name, 
though  he  describes  himself  as  the  agent  or  attorney  of  his  princi- 
pal, the  deed  is  held  to  be  void;  and  the  attorney  is  not  bound,  even 
though  he  had  no  authority  to  execute  the  deed,  when  it  appears  on 
the  face  of  it  to  be  the  deed  of  the  principal.  Yet  there  is  a  remedy 
against  such  attorney  by  a  special  action  on  the  case,  for  assuming 
to  act  when,  he  had  no  power. 

Personal  liiability  of  the  Agent. 

But  if  the  agent  binds  himself  personally,  and  engages  expressly 
in  his  own  name,  he  will  be  held  responsible,  though  in  the  contract 
he  describes  himself  as  an  agent  If,  however,  the  authority  of  the 
agent  be  coupled  with  an  interest  in  the  property  itself,  he  may  con- 
tract and  sell  in  his  own  name.  This  is  illustrated  in  various  in- 
stances, as  in  the  case  of  factors  and  mortgagees. 

Contracts  of  Masters  of  Ships. 

The  case  of  a  master  of  a  ship  is  an  exception  to  the  general  rule; 
and  though  he  contracts  within  the  ordinary  scox)e  of  his  authority, 
he  is,  in  general,  personally  responsible,  as  well  as  the  owner,  upon 
all  contracts  made  by  him  for  the  employment,  repairs  and  supplies 
of  the  ship.  This  is  the  rule  of  the  maritime  law,  and  is  founded  on 
commercial  policy. 

liability  of  Purchasers  of  Goods. 

Where  goods  have  been  sold  by  a  factor,  the  owner  is  entitled  to 
call  upon  the  buyer  for  payment  before  the  money  is  paid  over  to  the 
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factor;  and  a  payment  to  the  factor  after  notice  from  the  owner  not 
to  pay,  would  be  a  payment  by  the  bayer  in  his  own  wrong,  and  it 
would  not  prejudice  the  rights  of  the  principal.  If,  however,  the  fac- 
tor should  sell  in  his  own  name  as  owner,  and  not  disclose  his  prin- 
cipal, the  latter  may,  neverthdess,  bring  his  action  upon  the  contract 
against  the  purchaser,  who,  if  he  bona  fide  dealt  with  the  factor  as 
owner,  is  entitled  to  set  off  any  claim  he  may  have  against  the  factor 
in  answer  to  the  demand  of  the  principal 

Election  of  Debtor. 

When  a  party,  dealing  with  an  agent,  and  with  knowledge  of  the 
agency,  elects  to  make  the  agent  his  debtor,  he  cannot  afterwards 
have  recourse  against  the  principal.    • 

Agents  of  the  Qovemment. 

There  is  a  distinction  in  the  books  between  public  and  private 
agents  on  the  point  of  personal  responsibility.  If  an  agent,  on  be- 
half of  government,  makes  a  contract,  describing  himself  as  agent, 
he  is  not  personally  bound,  even  though  the  terms  of  the  contract 
be  such  as  might,  in  a  case  of  a  private  nature,  involve  him  in  a  per- 
sonal obligation.  The  reason  of  the  distinction  is,  that  it  is  not  to  be 
presumed  that  a  public  agent  meant  to  bind  himself  individually  for 
the  government,  whose  ability  to  pay  is  unquestioned.  But  such 
public  agent  may  bind  himself  by  an  express  engagement;  and  the 
inquiry  in  such  case  is,  to  whom  was  the  credit,  in  contemplation  of 
the  parties,  intended  to  be  given. 

Delegation  of  Authority  by  an  Agent. 

An  agent  ordinarily,  and  without  express  authority,  or  a  fair  pre- 
sumption of  one,  growing  out  of  the  particular  transaction  or  the 
usage  of  trade,  has  not  power  to  employ  a  sub-agent  to  do  the  busi- 
ness, without  the  knowledge  or  consent  of  his  principal.  The  maxim 
is  "delegatus  non  potest  delegare,"  and  the  agency  is  generally  a 
personal  trust;  for  the  principal  employs  the  agent  from  his  opinion 
of  his  personal  skill  and  integrity,  and  the  latter  has  no  right  to 
turn  his  principal  over  to  another. 

Acts  of  Joint  Agents. 

If  the  authority,  in  matters  of  private  concern,  be  confided  to  more 
than  one  agent,  it  is  requisite  that  all  join  in  execution  of  the  power, 
and  they  are  jointly  responsible  for  each  other.  The  rule  is  different 
in  matters  of  public  trust,  or  of  power  conferred  for  public  purposes, 
where  the  act  of  the  majority,  after  all  have  been  consulted,  will 
bind. 

m.     AGENTS  EIGHT  OF  LIEN. 

How  Created. 

This  right  of  an  agent  to  retain  possession  of  property  belonging 
to  another,  until  some  demand  of  his  is  satisfied,  is  created  eitlier 
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by  common  law,  or  by  the  usage  of  trade,  or  by  the  expresB  agree- 
ment of  the  parties.  Tindal  says  a  lien  can  only  arise  in  three  ways: 
(1)  By  an  express  contract  (2)  By  a  general  coarse  of  dealing  in 
the  trade  in  which  the  lien  is  set  up.  (3)  From  the  particular  cir- 
cumstances of  the  dealing  between  the  parties. 

General  and  Particular  Iiiens. 

A  general  lien  is  the  right  to  retain  the  property  of  another  for  a 
general  balance  of  accounts.  A  particular  lien  is  a  right  to  retain  it 
only  for  a  charge  on  account  of  labor  employed  or  expenses  bestowed 
upon  the  identical  property  detained.  The  former  is  taken  strictly, 
but  the  latter  is  farored  in  law.  The  right  rests  on  principles  of 
natural  equity  and  commercial  necessity,  and  affords  security  and 
confidence  to  agents. 

Lien  of  Parties  Conducting  Certain  Occupations. 

Where  a  person,  from  the  nature  of  his  occupation,  is  under  obliga- 
tion, according  to  his  means,  to  receive,  and  be  at  trouble  and  ex- 
pense about  the  personal  property  of  another,  he  has  a  particular 
lien  upon  it  This  priyilege  is  granted  to  parties  whose  occupations 
are  necessary  for  the  accommodation  of  the  public,  such  as  common 
carriers,  innkeepers  and  farriers,  who  had  a  particular  lien  by  the 
conmion  law.  They  are  bound  to  serve  the  public  to  the  utmost  ex- 
tent and  ability  of  their  employment,  and  an  action  lies  against 
them,  if  they  refuse  without  adequate  reason. 

Iden  upon  Goods  for  Labor  Bestowed. 

The  right  of  lien  at  the  present  time  is  not  confined  to  cases  in 
which  an  obligation  arises  out  of  the  public  employment,  to  receive 
the  goods;  but  in  a  variety  of  cases  a  person  has  a  right  to  detain 
goods  delivered  to  him  to  have  labor  bestowed  on  them,  who  would 
not  be  obliged  to  receive  them  in  the  first  instance,  contrary  to  his 
inclination.  It  is  now  the  general  rule,  that  every  bailee  for  hire, 
who,  by  his  labor  and  skill,  has  imparted  an  additional  value  to 
the  goods,  has  a  lien  upon  the  property  for  his  reasonable  charges. 
A  tailor  or  dyer  is  not  bound  to  accept  an  employment  from  every 
one  who  offers  it,  yet  such  party  has  a  particular  lien  by  the  common 
law  upon  the  cloth  placed  in  his  hands  to  be  dyed,  or  worked  up 
into  a  garment  The  same  right  applies  to  any  one  who  takes 
property  in  the  way  of  his  trade  to  bestow  labor  or  expense  upon  it, 
and  it  extends  to  the  entire  work  upon  a  single  subject,  in  like 
manner  as  a  carrier  has  a  lien  on  the  entire  cargo  for  his  whole 
freight 

Lien  not  Affected  by  Price  Stipulated. 

The  lien  exists  equally,  whether  there  be  a:n  agreement  to  pay 
a  stipulated  price,  or  only  an  implied  contract  to  pay  a  rea- 
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sonable  price.  The  old  cases  which  decided  that  the  lien  did 
not  exist  in  cases  of  a  special  agreement  for  the  price  have  been 
oTermled  as  contrary  to  reason  and  the  principles  of  law.  If  a 
future  time  of  payment  be  fixed,  the  special  agreement  would  be 
inconsistent  with  the  right  of  lien,  and  would  destroy  it 

Lien  for  Salvage. 

If  goods  came  into  the  possession  of  a  person  by  finding,  and  he 
has  been  at  trouble  and  expense  about  them,  he  has  a  lien  upon  the 
goods  for  compensation  in  one  case  only,  and  that  is  the  case  of 
goods  lost  at  sea,  and  it  is  a  lien  for  salvage.  This  lien  is  dictated 
by  principles  of  commercial  necessity,  and  stands  upon  peculiar 
grounds  of  maritime  policy.  It  does  not  apply  to  cases  of  finding 
upon  land;  though  the  taking  care  of  such  property  may  entitle  the 
finder  to  a  reasonable  recompense,  to  be  recovered  in  an  action  of 
assumpsit  The  finder,  in  such  case,  has  no  lien,  and  must  deliver 
up  the  chattel  on  demand. 

Lien  for  the  Care  of  Estrays. 

The  statute  of  New  York  gives  to  the  person  who  takes  up 
strayed  cattle,  the  right  to  demand  a  reasonable  charge  for  keep- 
ing them. 

Qeneral  Liens  not  Favored. 

A  general  lien  for  a  balance  of  accounts  is  founded  on  custom, 
and  is  not  favored;  and  it  requires  strong  evidence  of  a  settled 
usage  and  of  a  particular  mode  of  dealing  between  the  parties  to 
establish  it  General  liens  encroach  upon  the  common  law,  and 
destroy  the  equal  distribution  of  the  debtor's  estate  among  his  cred- 
itors. By  the  custom  of  the  trade,  an  agent  may  have  a  lien  upon 
the  property  of  his  employer,  entrusted  to  him,  not  only  for  the 
management  of  such  property,  but  for  his  general  balance  of  ac- 
counts. The  usage  of  any  trade  sufiicient  to  establish  a  general 
lien,  must  have  been  uniform  and  notorious. 

Qeneral  Lien  by  Express  Agreement. 

This  general  lien  may  also  be  created  by  express  agreement;  as 
where  parties  give  notice  that  they  will  not  receive  property  in  their 
business,  except  on  condition  that  they  shall  have  a  lien  upon  it, 
not  only  for  the  charges  arising  thereon,  but  for  the  general  bal- 
ance of  their  account  All  persons  who  afterwards  deal  with  them, 
with  the  knowledge  of  such  notice,  will  be  deemed  to  have  acceded 
to  that  agreement  Conflicting  decisions  exist,  as  to  whether  such 
notice  will  avail  in  the  case  of  persons,  who  like  carriers  and  inn- 
keepers, are  under  a  legal  obligation  to  accept  employment  in  the 
business  they  assume,  for  a  reasonable  price,  to  be  tendered  them, 
and  who  have  no  right  to  impose  unreasonable  terms  upon  their 
employers,  or  refuse  to  serve  them. 
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Fo8868Bion  of  the  Gk>ods  Essential. 

Possession,  actual  or  eonstrnctiTey  of  the  goods,  Is  necessary  to 
create  the  lien;  and  the  right  does  not  extend  to  debts  which  ex- 
isted before  the  character  of  factor  commenced;  nor  where  the 
goods  of  the  principal  do  not,  in  fact,  come  to  the  factor's  hands; 
even  thongb  he  may  have  accepted  bills  npon  the  faith  of  the  con- 
signment, and  paid  part  of  the  freight 

Bight  of  Lien  Lost  or  WaivecL 

And  thongh  there  is  possession,  a  lien  cannot  be  acquired  where 
the  party  came  into  possession  wrongfully.  This  would  be  repug- 
nant to  justice,  as  it  would  be  to  allow  one  tort  to  be  set  off  against 
another.  The  right  of  lien  is  deemed  waived,  when  the  party  enters 
into  a  special  agreement  inconsistent  with  the  existence  of  the  lien, 
or  from  which  a  waiver  of  it  may  fairly  be  inferred;  as  when  he 
gives  credit,  by  extending  the  time  of  payment,  or  takes  distinct 
security  for  the  payment  By  such  acts,  the  party  indicates  that 
he  relies  on  the  personal  credit  of  his  employer,  or  intends  the 
security  to  be  a  substitution  for  the  lien;  and  it  would  be  incon- 
venient that  the  lien  should  be  extended  to  the  period  to  which  the 
security  had  to  run. 

lien  Destroyed. 

The  lien  is  destroyed,  when  a  factor  makes  an  express  stipulation 
on  receiving  the  goods,  to  pay  over  the  proceeds.  So,  if  a  party 
comes  to  the  possession  of  goods  without  due  authority,  he  cannot 
set  up  a  lien  against  the  true  owner;  as  if  a  servant  delivers  a 
chattel  to  a  tradesman  without  authority;  or  a  factor,  having 
authority  to  sell,  pledges  the  goods  of  his  principaL 

Lien  Divested. 

Possession  is  not  only  essential  to  the  creation,  but  also  to  the 
continuance  of  the  lien;  and  when  the  party  voluntarily  parts  with 
the  possession  of  the  property  upon  which  the  lien  attached,  he  is 
divested  of  his  lien.  If  the  lien  was  to  follow  the  goods  after  they 
had  been  sold  or  delivered,  the  encumbrance  would  be  inconvenient 
to  the  freedom  of  trade  and  the  safety  of  purchasers.  But  if  the 
assignment  or  delivery  to  a  third  person  be  merely  for  the  benefit 
of  the  factor,  or  by  way  of  security  to  the  extent  of  the  factor's  lien, 
and  with  notice  of  the  lien,  it  is,  in  effect,  a  continuance  of  the 
factor's  possession,  and  the  lien  is  retained. 

Delivery  of  Fart  of  the  Gtoods  Sold. 

The  actual  delivery  of  part  of  the  goods  sold  on  an  entire  con- 
tract is  not  always  equivalent  to  the  actual  deliveiy  of  the  wh<d& 
It  will  depend  upon  the  terms  of  the  contract,  and  the  intention  of 
the  parties;   and  wherever  the  undelivered  portion  of  the  goods 
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does  not  pass  the  entire  property  to  the  vendee,  the  vendor's  right 
of  lien  for  the  wh(de  price  is  of  course  preserved  on  the  part  re- 
tained. 

Lien  of  a  Factor. 

A  factor  has  not  only  a  particular  lien  upon  the  goods  of  his 
principal  in  his  possession,  for  the  charges  arising  on  account  of 
them,  but  he  has  a  general  lien  for  the  balance  of  his  general  ac- 
count, arising  in  the  course  of  the  dealings  between  him  and  his 
principal;  and  this  lien  extends  to  all  the  goods  of  the  principal 
in  his  hands  as  factor.  The  factor  has  a  lien,  also,  on  the  price  of 
the  goods  he  has  sold  as  factor,  although  he  has  parted  with  the 
possession  of  the  goods;  and  he  may  enforce  payment  from  the 
buyer  to  himself,  in  opposition  to  his  principaL  This  rule  applies 
when  he  becomes  surety  for  his  principal,  or  sells  under  a  del 
credere. oonmiission,  or  is  in  advance  of  the  goods  by  actual  pay- 
ment 

Iden  of  Attorneys. 

Attorneys  have  a  general  lien  upon  the  papers  of  their  clients  in 
their  possession,  for  the  balance  of  their  professional  accounts;  but 
the  lien  may  be  waived  or  divested,  under  a  special  agreement  or 
trust,  where  they  take  security  from  their  clients.  The  attorney 
has  two  kinds  of  lien  for  his  costs;  one  on  the  funds  recovered,  and 
the  other  on  papers  in  his  hands.  The  client  cannot  get  back 
the  papers  without  paying  what  is  due,  whatever  becomes  of  the 
suit,  not  only  in  respect  of  that  business  for  which  the  papers  were 
used,  but  for  other  business- done  by  him  in  his  professional  char- 
acter. The  attorney's  lien  for  costs  extends  to  judgments  recovered 
by  him;  and  yet  a  bona  fide  settlement  or  payment  by  the  debtor, 
before  notice  of  the  lien,  will  prevail  against  it;  and  Ms  lien  yields 
to  the  debtor's  equitable  right  of  set-off.  The  lien  upon  the  judg- 
ment is  subject  to  all  the  equities  that  may  attach  to  the  fund. 

Liens  of  Brokers  and  Bankers. 

A  banker,  like  an  attorney,  has  a  lien  on  all  the  paper  securities 
which  come  into  his  hands,  for  the  general  balance  of  his  account, 
unless  under  special  circumstances.  An  insurance  broker's  lien 
exists  upon  the  policy  of  insurance,  even  though  the  consider 
should  assign  the  interest  covered  by  the  policy;  for  the  assismee 
would  take  subject  to  the  lien.  It  exists  to  cover  any  balance  due 
upon  general  insurance  account,  though  not  as  to  business  foreign 
to  that  of  insurance.  If,  however,  the  insurance  broker  be  employed 
by  an  agent  of  the  principal,  and  with  knowledge  of  his  agency, 
the  broker  has  no  lien  on  the  policy  for  any  general  balance  that  may 
be  due  him  from  the  agent. 
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lien  of  a  Wharfinger. 

A  wharfinger  has  not  only  a  lien  on  goods  deposited  at  Ms  wharf, 
for  the  money  dne  for  the  wharfage  of  those  particular  goods,  but  is 
also  entitled,  by  the  usage  of  the  trade,  to  retain  them  for  the  gen- 
eral balance  of  his  account  due  from  the  owner. 

Sale  of  the  Property  Liened. 

A  lien  is,  in  many  cases,  like  a  disti^ss  at  common  law,  and  gives 
the  party  detaining  the  chattel  the  right  to  hold  it  as  a  pledge  or 
security  for  the  debt,  but  not  to  sell  it.  Probably  satisfaction  of  a 
lien  may  be  enforced  by  a  bill  in  chancery;  and  a  factor,  having  a 
power  to  sell,  has  the  means  of  payment  within  his  control ;  and  a 
right  to  sell  may,  in  special  cases,  be  implied  from  the  contract  be- 
tween the  parties;  as  where  the  goods  are  deposited  to  secure  a  loan 
of  money,  or  where  a  factor  makes  advances  or  incurs  liabilities  on 
account  of  the  consignment 

Sale  by  an  Innkeeper. 

It  would  be  very  convenient  to  allow  an  innkeeper  to  sell  the 
chattel  without  suit,  in  like  manner  as  a  pawnee  may  do,  in  a  oase 
of  palpable  default,  and  on  reasonable  notice  to  redeem ;  for  the  ex- 
pense of  a  suit  in  equity  by  an  innkeeper,  would,  in  most  instances^ 
more  than  exhaust  the  value  of  the  pledge. 

IV.     TERMINATION  OF  AGENCY. 

Modes  of  Termination. 

The  authority  of  the  agent  may  terminate  with  the  death  of  the 
agent;  by  the  limitation  of  the  power  to  a  particular  period  of 
time;  by  the  execution  of  the  business  which  the  agent  was  consti- 
tuted to  perform;  by  a  change  in  the  state  or  condition  of  the  prin- 
cipal; by  his  express  revocation  of  the  power;  and  by  his  death. 

Death  of  the  Agent. 

The  agent^s  trust  is  not  transferable,  either  by  the  act  of  the 
party  or  by  operation  of  law.  It  terminates  by  his  death;  and  this 
results  from  the  personal  nature  of  the  trust  By  the  civil  law, 
if  the  agent  had  entered  upon  the  execution  of  his  trust,  and  left  it 
at  his  death  partially  executed,  his  legal  representatives  must  com- 
plete it  The  principal,  of  course,  would  be  bound  to  complete  a 
contract,  partly  performed  by  him  by  the  act  of  his  agent,  by  a  suit 
at  law  or  in  equity,  according  to  the  nature  of  the  case;  but  the 
representatives  of  the  agent  will  have  nothing  to  do  with  it,  unless 
the  business  be  in  such  a  situation,  that  it  cannot  be  performed 
without  their  intervention.  The  cases  stated  in  the  civil  law  were 
between  the  principal  and  the  agent,  and  not  between  a  third  per- 
son and  the  representatives  of  the  agent,  dealing  in  the  character  of 
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agent  Nor  can  authority  giyen  for  private  purpoaea  to  two  peiaooa, 
be  exeoated  t)j  the  aorrtrory  anleaa  it  be  ao  ex;^eifliy  paoridad,  or 
it  be  an  antfaority  ooapled  with  an  intereat 

Bevocatton.  of  a  Power  of  Attorney. 

A  power  of  attorney  or  every  naked  authority  ia,  in  general,  rev- 
ocable at  the  pleasure  of  the  party  who  gave  it  But  where  it  con- 
Btitutes'part  of  a  security  for  money,  or  is  necessary  to  give  effect 
to  such  security,  or  where  it  is  given  for  a  valuable  consideration, 
it  is  not  revocable  by  the  party  himself,  though  it  is  necessarily 
revoked  by  the  death.  Notice  of  such  revocation  must  be  given  to 
the  attorney;  and  all  acts  done  by  him  under  the  power,  prior  to  the 
notice  of  the  revocation,  are  binding  upon  the  princiinL  This  role 
is  to  prevent  imposition,  and  for  the  safety  of  the  party  dealing  with 
the  agent  H  the  agent  conceal  the  knowledge  of  the  revocation 
from  the  public,  and  the  circumstances  attending  the  revocation 
were  such  that  the  public  had  no  just  ground  to  presome  a  revoca- 
tioD,  the  agent's  acts  done  under  his  former  power  would  still  be 
binding  upon  his  prineipaL 

BajixkrupUsy  of  tha  Principal. 

The  agent's  power  is  determined  by  the  bankmptcy  of  his  prin- 
cipal; but  this  does  not  extend  to  an  authority  to  do  a  mere  formal 
act,  which  passes  no  interest,  and  which  the  bankrupt  himself  might 
have  been  compelled  to  execute,  notwithstanding  his  bankruptcy. 
Nor  will  such  bankruptcy  affect  the  personal  rights  of  the  agent,  or 
his  lien  upon  a  remittance  made  to  him  under  previoua  orders  of  his 
principal 

Marriai^  of  the  Party. 

If  the  principal  or  agent  be  a  feme  sole  when  the  power  is  given, 
it  is  determined  by  her  marriage;  for  the  agent,  after  the  marriage, 
cannot  bind  the  husband  without  his  authority.  Her  warrant  of 
attorney  to  confess  judgment  is  countermanded  by  her  marriage 
before  the  judgment  is  entered  up. 

Insanity  of  the  PrindpaL 

The  authority  of  an  agent  may  be  revoked  by  the  lunacy  of  the 
principal;  but  probably  the  fact  of  the  existence  of  lunaqr  must  have 
been  previously  established  by  inquisition,  before  it  could  control 
the  operation  of  the  power.  In  cases  of  partnership,  it  would  at 
least  require  a  decree  in  chancery  to  dissolve  the  partnership  on  the 
ground  of  lunacy.  Insanity  does  not  operate  as  a  revocation  of  a 
power  coupled  with  an  interest ;  nor  if  the  agent  acts  under  a  writ- 
ten power,  or  a  previously  acknowledged  authority,  and  the  insan- 
ity be  unknown  to  the  party. 
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Death  of  the  Principal. 

The  authority  of  an  agent  terminates  %j  the  deatib:  of  his  princi- 
pal; and  a  joint  authority  to  two  persons  terminates  by  the  death 
of  one  of  them.  By  the  ciyil  law,  the  acts  of  an  agent  done  bona 
fide  after  the  death  of  the  principal,  and  before  notice  of  his  death, 
are  valid  and  binding  on  his  representatives.  But  this  equitable 
principle  does  not  prevail  in  the  English  law;  and  the  death  of  the 
principal  is  an  instantaneous  and  absolute  revocation  of  the  author- 
ity of  the  agenty  unless  the  power  be  coupled  with  an  interest 
Even  a  warrant  of  attorney,  though  it  be  not  revocable  by  the  act 
of  the  party,  is  nevertheless  revoked  by  his  death;  and  all  that  the 
courts  can  do  is  to  permit  the  creditor  to  enter  up  judgment,  as 
of  the  preceding  term,  if  it  was  prior  to  the  party's  death.  Such  a 
power  is  not,  in  the  sense  of  the  law,  coupled  with  an  interest. 
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LBCTURB  XIIL 
HI8TOBY  OF  MABITIMB  LAW. 

Marine  Law  Defined. 

The  marine  law  of  the  United  States  is  the  same  as  the  marine 
law  of  Europe.  It  is  not  the  law  of  a  particular  country,  but  the 
general  law  of  nations.  In  treating  of  this  law,  we  refer  to  its  pa- 
cific character  as  the  law  of  commerce  and  navigation  in  time  of 
peace.  The  respective  rights  of  belligerents  and  neutrals  in  time  of 
war  constitute  the  code  of  prize  law,  which  has  heretofore  been  dis- 
cussed. 

Law  Merchant. 

The  law  merchant  is  a  branch  of  public  law,  which  does  not  rest 
essentially  for  its  character  and  authority  on  the  positive  institu- 
tions and  local  customs  of  any  particular  country.  It  consists  of 
certain  principles  of  equity  and  usages  of  trade,  which  general  con- 
venience and  a  common  sense  of  justice  has  established  to  regulate 
the  dealings  of  merchants  and  mailners  in  all  the  commercial  coun- 
tries of  the  civilized  world. 

1.  Maritime  Legislation  of  the  Ancients. 

Though  the  marine  law  of  modem  Europe  had  Its  foundation  in 
the  jurisprudence  of  the  ancients,  there  is  no  certain  evidence  that 
the  Phoenicians,  Oarthaginians  or  any  of  the  states  of  Greece  formed 
any  authoritative  digest  of  naval  law. 

Athenian  Oommerce. 

These  powers  were  distinguished  for  navigation  and  commerce, 
and  the  Athenians  had  constant  intercourse  with  the  Greek  ccdonies 
in  Asia  Minor,  and  on  the  borders  of  the  Euxine  and  the  Hellespont, 
in  the  islands  of  the  Aegean  sea,  and  In  Sicily  and  Italy.  They  were 
probably  the  greatest  naval  power  of  antiquity.  Themistodes  dis- 
cerned the  wonderful  influence  resulting  from  naval  ascendency,  and 
persuaded  the  Athenians  to  build  twenty  new  ships  every  year.  He 
established  the  Piraeus,  as  a  great  commercial  emporium  and  arse- 
nal for  Athens,  asserting,  that  the  people  who  were  masters  of  the 
sea  would  be  masters  of  the  world. 

Athenian  Oommercial  Laws. 

The  Athenians  encouraged,  Sy  their  laws,  navigation  and  trade^ 
and  exercised  peculiar  jurisdiction  for  the  cognizance  of  contracts 
between  merchants  and  mariners.  There  were  numerous  laws  rela- 
tive to  the  rights  and  interests  of  merchants  and  of  their  naviga- 
tion, and  eveiy  effort  was  made  to  remove  obstacles  to  commerce. 
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Spread  of  the  Qreek  Langiiage. 

As  a  consequence  of  the  commercial  spirit  and  enterpilse  of  the 
Greeks,  their  language  was  spoken  throughout  the  coasts  of  the 
Mediterranean  and  Euxine  seas.  This  was  in  marked  contrast  with 
the  narrow  limits  in  which  the  Latin  language  was  confined.  The 
universality  and  stability  of  the  Greek  tongue  were  owing  in  great 
degree,  to  the  conquests  of  Alexander,  to  the  loquacity  of  the  Greeks, 
and  to  the  inimicable  excellence  of  the  language  itself;  but  it  is 
essentially  to  be  imputed  to  the  commercial  genius  of  the  people, 
to  the  colonies  and  factories  they  established,  and  the  trade  and 
correspondence  which  they  maintained  through  the  then  known 
parts  of  the  eastern  world. 

Bhodian  Marine  Law. 

The  Bhodians  were  the  earliest  people  that  actually  created,  di- 
gested and  promulgated  a  system  of  marine  law.  They  obtained  a 
soTereignty  of  the  seas  about  nine  hundred  years  before  the  Chris- 
tian era.  Their  laws  were  received  at  Athens  and  along  the  sea 
coasts  as  part  of  the  law  of  nations.  Cicero,  who  in  early  life  stud- 
ied rhetoric  at  Rhodes,  states,  that  the  power  and  naval  discipline 
of  that  republic  continued  in  his  time  in  vigor  and  with  glory.  Our 
knowledge  of  the  commercial  jurisprudence  of  the  Bhodians  comes 
entirely  through  the  Romans.  The  arts  and  dominion  of  this  nation 
perished,  and  their  nautical  laws  and  usages  would  have  disappeared 
in  the  wreck  of  nations,  had  it  not  been  for  the  superior  wisdom  of 
their  masters,  the  Romans;  and  one  solitary  title  in  the  Pandects, 
contains  all  the  surviving  fragments  of  their  celebrated  maritime 
code.  Spurious  editions  of  Bhodian  laws  appeared  during  the  Mid- 
dle Ages. 

Becognized  in  Boman  Maritinie  I^aw. 

The  Emperor  Augustus  first  gave  a  sanction  to  the  laws  of  the 
Bhodians,  as  rules  for  decision  in  maritime  cases  at  Bome,  and  An- 
toninus asserted  these  laws  to  be  the  sovereign  of  the  sea.  Hence 
by  this  recognition,  the  Bhodian  laws  became  rules  of  decision  in 
all  maritime  cases  in  which  they  were  not  contrary  to  some  express 
provision  of  the  Boman  law.  Valin  terms  Bhodes  the  cradle  of  nau- 
tical jurisprudence. 

Koman  Qovemment. 

The  collections  of  Justinian  contain  all  that  remains  to  us  of  the 
commercial  law  of  the  ancients.  The  Bomans  never  digested  any 
general  code  of  maritime  regulations,  although  they  were  distin- 
guished for  the  cultivation,  method  and  system  which  they  gave  to 
their  municipal  law.  They  were  content  to  adopt  the  regulations  of 
the  republic  of  Bhodes.  The  genius  of  the  Boman  government  was 
military  and  not  commercial.    Mercantile  professions  were  despised, 
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and  nothing  was  esteemed  honorable  but  the  jdoogh  and  the  sword. 
They  encouraged  com  merchants  to  import  provisions  from  Sardinia, 
Sicily,  Africa  and  Spain,  but  this  was  for  the  subsistence  of  the  in- 
habitants of  Bome;  inasmuch  as  the  slaves  of  Italy  did  not  furnish 
a  sufficient  supply  for  the  dty. 

Prohibition  of  Oommerce. 

The  Bomans  prohibited  commerce  to  persons  of  birth,  rank  and 
fortune,  and  no  senator  was  allowed  to  own  a  vessel  larger  than  suf- 
ficed to  carry  his  own  com  and  fruits.  The  navigation  of  the  Bo- 
mans was  for  the  purposes  of  war,  and  not  of  commerce,  except  what 
was  requisite  to  supply  the  Boman  market  with  provisions.  Hence 
in  their  vast  collection  of  wise  regulations,  we  meet  with  but  brief 
details  relating  to  maritime  affairs,  although  such  titles  as  do  exist 
are  replete  with  excellent  sense  and  practical  wisdom.  They  contain 
the  elements  of  the  rules,  which  have  been  expanded  and  hnproyed 
in  the  maritime  codes  of  modem  nations.  We  may  note,  in  this 
connection,  the  writings  of  Fapinian,  Julian,  Labeo,  Ulpian  and 
Scaevola. 

2.  Maritiine  Legislation  of  the  Middle  Ages. 

Upon  the  revival  of  commerce,  after  the  destruction  of  the  western 
empire  of  the  Bomans,  maritime  rules  became  necessary.  The  ear- 
Vest  code  of  modem  sea  laws  was  compiled  for  the  republic  of  Amalfl 
in  Italy,  about  the  time  of  the  first  cmsade,  towards  the  end  of  the 
eleventh  century.  This  code  superseded  the  ancient  laws,  and  its 
authority  and  equity  were  acknowledged  by  all  the  states  of  Italy; 
though  the  entire  work  has  now  gone  into  oblivion. 

Oonsolato  del  Mare. 

Other  states  and  cities  formed  collections  of  maritime  law ;  and  a 
compilation  of  the  usages  and  laws  of  the  Mediterranean  powers  was 
made  and  published  under  the  title  of  the  Gonsolato  del  Mare.  This 
commercial  code  was  probably  digested  at  Barcelona  during  the 
Middle  Ages,  by  order  of  the  kings  of  Arragon.  The  Spaniards  claim 
the  honor  of  this  compilation,  though  the  source  of  it  is  very  doubt- 
ful. One  writer  attributes  its  authorship  to  the  Pisans  in  Italy, 
during  the  period  of  their  maritime  prosperity.  Grotius  asserts  that 
this  collection  was  made  in  the  time  of  the  crusades,  from  the  mari- 
time ordinances  of  the  Greek  emperors  and  of  the  emperors  of  Ger- 
many, and  also  from  those  of  the  kings  of  France,  Spain,  Syria, 
Qypms  and  the  Baleares,  and  from  those  of  the  republics  of  Venice 
and  (}enoa.  It  was  probably  compiled  by  private  persons,  and  be- 
came the  common  law  of  all  the  commercial  powers  of  Euroi>e.  The 
marine  laws  of  Italy,  Spain,  France  and  England  were  greatly  af- 
fected by  its  influence,  and  it  formed  the  basis  of  subsequent  mari- 
time ordinances. 
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Contents  of  the  Ooneolato. 

We  overlook  the  want  of  order  and  system  In  the  Obnflolato,  and 
the  seTerity  of  some  of  Its  rules,  when  we  consider  that  it  was  the 
eompilation  of  a  barbarons  age.  It  is  the  most  authentic  monu- 
ment of  the  commercial  usages  of  the  Middle  Ages,  especially  among 
the  people  concerned  in  the  Mediterranean  trade.  It  was  as  com- 
prehensive in  its  plan,  as  it  was  liberal  in  Its  principles.  It  treated 
of  maritime  courts,  of  shipping,  of  the  ownership  and  equipment 
of  ships,  of  the  duties  of  owners  and  masters,  of  freight  and  seamen's 
wages,  of  the  duties  and  government  of  seamen,  of  ransoms,  salvage, 
jettisons  and  average  contributions.  It  treated  also  of  maritime 
captures,  and  of  the  mutual  rights  of  neutral  and  belligerent  ves- 
sels, and  in  fact  all  the  rudiments  of  the  law  of  prize. 

Laws  of  Oleron. 

These  laws  were  the  next  collection  in  j>oint  of  time  and  celebrity. 
They  were  collected  and  promulgated  in  the  island  of  Oleron,  on 
the  coast  of  France,  about  the  time  of  Richard  I.  of  England. 
French  lawyers  of  high  repute  contended,  that  the  laws  of  Oleron 
were  a  French  production,  compiled  under  the  direction  of  Queen 
Eleanor,  Duchess  of  Guienne,  and  that  her  son,  Bichard  I.,  King  of 
England,  as  well  as  Duke  of  Ouienne,  adopted  and  enlarged  the  col- 
lection. 8elden,  Coke  and  Blackstone  claimed  it  as  an  English 
work,  published  by  Bichard  L  Its  disputed  authorship  is  a  proof 
of  the  obscurity  that  covers  the  early  history  of  the  law.  The  Laws 
of  Oleron  were  borrowed  from  the  Bhodian  laws  and  the  Ck)nsolato, 
with  alterations  and  additions,  adapted  to  the  trade  of  western 
Europe.  They  have  served  as  a  model  for  subsequent  marine  laws, 
and  have  been  respected  both  in  France  and  England.  They  have 
been  admitted  as  authority  on  admiralty  questions  in  the  courts  of 
justice  of  this  country. 

Laws  of  Wlsbuy. 

These  were  compiled  by  the  merchants  of  the  dty  of  Wisbuy, 
in  the  island  of  Gothland,  in  the  Baltic  sea,  about  12SS.  Apparent- 
ly they  were  a  supplement  to  the  Laws  of  Oleron,  and  constituted 
llie  maritime  law  of  all  the  Baltic  nations  north  of  the  Bhine,  in 
like  manner  as  the  Laws  of  Oleron  governed  in  England  and  France, 
and  the  provisions  of  the  Ck)nsolato  on  the  shores  of  the  Mediter- 
ranean. On  many  points,  they  were  a  repetition  of  the  judgments 
of  Oleron,  and  became  the  basis  of  the  ordinances  of  the  Hanseatic 
league. 

Haneeattc  League. 

The  renowned  Hanseatic  association  was  begun  in  the  thirteenth 
century  in  the  cities  of  Lubeck,  Bremen  and  Hamburg.    The  free 
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Hanse  towns  became  tbe  aqrlom  of  commerce  and  the  retreats  of 
ciyillzatlon,  when  the  rest  of  Europe  was  subjected  to  the  iron 
sway  of  the  feudal  qpsitem,  and  the  northern  seas  were  infested  by 
roving  barbarians.  Their  object  was  mutual  defence  against  piracy 
by  sea^  and  pillage  by  land.  They  were  united  by  a  league,  offensive 
and  defensive,  and  with  an  intercommunity  of  citizenship  and  privi- 
leges. The  confederacy  became  so  beneficial,  that  all  the  cities  and 
large  towns  on  the  Baltic,  and  on  the  navigable  rivers  of  Germany, 
to  the  number  of  eighty  one,  acceded  to  the  union.  To  insure  pros- 
perity to  their  trade,  and  to  protect  them  from  controversies  with 
each  other,  the  confederates  formed  a  code  of  maritime  law.  In 
the  seventeenth  century  the  deputies  of  the  Hanseatic  league  met 
in  a  general  convention  at  Lubeck,  and  established  a  second  and 
larger  Hanseatic  ordinance,  which  has  been  deemed  a  compilation 
of  authority. 

3.  Maritime  Legislation  of  the  Modems. 

All  former  ordinances  and  compilations  on  maritime  law  were  in 
a  great  degree  superseded  in  public  estimation  by  the  French  or- 
dinance upon  conmierce,  in  1673,  which  treated  largely  of  negotiable 
paper,  and  more  especially  by  the  celebrated  marine  ordinance  of 
1681.  This  monument  of  the  reign  of  Louis  XIV.,  far  more  glorious 
and  durable  than  the  trophies  won  by  the  valor  of  his  arms,  was 
erected  under  the  genius  of  Colbert,  minister  of  the  king,  and  sui)er- 
intendent  of  conmierce.  Under  his  direction,  Huet  wrote  his  history 
of  the  commerce  of  the  ancients.  The  vigilance  and  oapacity  of  the 
ministry  of  Louis  conmiunicated  uncommon  vigor  to  conmiercial 
inquiries.    They  created  a  marine,  which  shed  splendor  on  his  reign. 

Ordinance  of  Louis  XIV. 

The  ordinance,  says  Valin,  was  executed  in  a  masterly  manner. 
Comprehensive  in  plan,  excellent  in  the  arrangement  of  its  parts, 
just  in  its  decisions,  wise  in  its  policy,  accurate  and  clear  in  details, 
it  is  deservedly  considered  a  model  of  a  perfect  code  of  maritime 
jurisprudence.  The  entire  law  of  navigation,  shipping  insurance 
and  bottomry  was  systematically  coUected  and  arranged.  It  re- 
quired great  knowledge  and  the  most  correct  discernment  and  lib- 
erality of  views  to  execute  the  work.  It  was  necessary  to  examine 
the  commercial  usages  of  all  nations,  and  to  select  from  amidst  a 
contrariety  of  practice  the  most  approved  rules.  Superfluous  mat- 
ter was  to  be  expunged,  obscure  points  to  be  made  clear,  and  new 
things  supplied,  which  had  escaped  the  observation  of  the  earlier 
founders  of  nautical  law.  Yet  the  compilers  of  this  ordinance  are 
unknown  to  fame,  and  even  national  vanity  has  failed  to  rescue  their 
names  from  oblivion,  £^very  commercial  nation  has  rendered  hom- 
age to  the  wisdom  and  integrity  of  this  French  ordinance  of  the 
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marine,  and  luui  regarded  it  as  a  digest  of  the  marTtime  law  of 
dyilized  Europe.  Valin  has  written  a  commentary  upon  every  part 
of  ity  which  almost  rivals  the  ordinance  itself  in  its  weight  of  author- 
ity, and  the  equity  of  its  conclusions. 

• 

Local  Marine  Ordinanoes  and  Treatises. 

In  addition  to  these  general  codes  of  commercial  legislation, 
there  have  been  a  number  of  important  local  ordinances  of  credit, 
relating  to  nautical  matters  and  insurance,  and  seyeral  treatises 
on  nautical  subjects  by  learned  European  civilians. 

Engrlish  Marine  Law. 

The  English  nation  never  had  any  general  and  solemnly  enacted 
code  of  maritime  law,  promulgated  by  legislative  authority.  The 
deficiency  was  supplied  by  private  compilations,  and  by  a  series  of 
judicial  decisions,  commencing  about  the  middle  of  the  last  cen- 
tury. These  decisions  attest  the  masterly  acquaintance  of  the 
English  judiciary  with  the  principles  of  commercial  policy  and  gen- 
eral jurisprudence,  and  display  independence,  impartiality  and  pur- 
ity in  the  administration  of  justice.  The  numerous  cases  reported 
upon  maritime  questions  resemble  elementary  treatises  in  tihe 
depth,  extent  and  variety  of  research,  and  partake  of  the  precision 
and  authority  of  legislative  enactments.  Lord  Mansfield  introduced 
the  above  mentioned  laws  and  ordinances  to  the  notice  of  the  Eng- 
lish bar,  and  Lord  Stowell  on  the  admiralty  side  of  Westminster 
Hall  has  rendered  decisions,  which  have  been  read  and  admired  in 
the  entire  republic  of  letters,  and  are  models  of  the  most  cultivated 
phase  of  human  reason.  The  English  maritime  law  can  now  be 
studied  in  the  adjudged  cases  with  as  much  profit,  and  vastly  more 
pleasure,  than  the  dry  and  formal  didactic  treatises  and  ordinances 
devoted  to  the  science.  The  doctrines  are  there  reasoned  out  at 
large  and  practically  applied. 

Marine  Law  in  the  United  States. 

Nor  has  our  own  learned  profession  in  this  country  been  lacking 
in  the  study  and  cultivation  of  maritime  law.  Our  improvement 
has  been  rapid  since  the  adoption  of  the  federal  constitution.  Ex- 
cellent treatises  have  been  written  in  the  United  States  on  subjects 
of  commercial  law,  and  the  decisions  of  the  federal  courts  on  these 
themes  have  done  credit  to  the  moral  and  intellectual  character  of 
the  nation.  The  admiralty  courts  especially  have  displayed  a 
familiarity  with  the  principles  of  the  marine  law  of  Europe^ 

State  Judicial  Decisions. 

The  reports  of  decisions,  especially  in  the  states  of  Massachusetts, 
New  York  and  Pennsylvania,  evince  great  attention  to  maritime 
questions,  and  show  that  our  courts  deal  largely  with  the  business 
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of  an  enterprising  and  commercial  peopki    Maritime  law  beoame 
early  an  object  of  prof easlonal  reaearch. 

Argriiments  of  Alexander  Hamilton. 

The  first  five  yolnmes  of  New  York  reports  include  arguments  of 
Alexander  Hamilton.  This  distingaished  lawyer  showed  by  faia 
precepts  and  practice  the  valne  to  be  placed  on  the  decisions  of 
Lord  Mansfield.  He  was  familiar  with  the  productions  of  Valin 
and  Emerigon,  and  rendered  the  study  of  these  authors  popular  and 
f  amiUar.  His  arguments  on  commercial  questions  were  remarkable 
for  freedom  and  energy.  He  traced  doctrines  to  their  source,  yet 
paid  the  highest  deference  to  sound  authority. 
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AdTaategM  of  Partnenhips. 

Partnership  contracts  are  convcaiient  to  persons  engaged  In  trade, 
and  are  nsefnl  to  the  community.  Merchants  are  thereby  enaJUed 
to  consolidate  their  credit,  and  extend  their  businesB.  With  the 
sid  of  Joint  counsel  and  accumulated  capital,  a  q^t  of  enterprise 
is  awakened,  and  boldness  of  plan  and  vigor  of  exertion  communi- 
cated to  mercantile  concema  Partnerships  have  multiplied  with 
the  extension  of  trade;  and  the  law  regulating  them  has  been  im- 
proved by  the  adoption  of  the  best  usages,  which  the  genius  of  com- 
merce has  introduced.  Under  a  course  of  Judicial  decisions,  part- 
nership law  has  attained  the  precision  of  a  regular  branch  of  science, 
and  forms  a  distinguished  part  of  the  code  of  commercial  juris^ 
prudence. 

Divisions  of  the  Subject, 

We  shall  consider: 

L  The  nature,  creation  and  extent  of  partnerships. 

2.  The  rights  and  duties  of  partners  to  themsdves  and  to  the 
public 

S.  The  dissolution  of  the  contract  of  partnerdiipi. 


L  NATDBB,  CREATION  AM)  EXTENT  OF  Pi 

Partnership  Defined. 

Partnership  is  a  contract  of  two  or  more  persons  ta  place  thdr 
money,  effects,  labor,  and  skill,  or  some  or  all  of  them  in  lawful 
commerce  or  business,  and  to  divide  the  profit,  and  bear  tiie  loss, 
in  certain  proportiona  The  two  leading  principles  of  the  con- 
tract are,  a  common  interest  in  the  stock  of  the  compajiy,  and  a 
personal  responsibility  for  the  partnership  engagements. 

Oomxnon  Interest  of  the  Partners. 

The  common  interest  of  the  partnefrs  applies  to  all  the  partner- 
ship property,  whether  vested  by  their  contributions  to  the  com* 
mon  stock,  or  acquired  afterwards  in  the  course  of  the  partnership 
business.  That  property  is  the  first  which  is  liable  for  the  debts 
of  the  company,  and  after  those  are  paid  and  the  partnership  di» 
solved,  then  it  is  subject  to  a  division  among  the  monbers  or  their 
representatives,  according  to  agreement 

Psrsonal  Servioes  or  Skill  of  Partner. 

If  one  person  advances  funds,  and  another  furnishes  his  personal 
services  or  skill  in  carrying  on  a  trade^  and  is  to  share  In  the  profits^ 
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it  amounts  to  a  partnership.  Bat  each  party  must  engage  to 
bring  into  the  common  stock  something  that  is  valuable^  for  nch 
mutual  contribution  is  the  essence  of  the  contract. 

XJneqtial  Interests. 

It  would  be  a  valid  partnership,  notwithstanding  the  proportion 
of  gain  and  loss  of  the  parties  was  to  be  very  unequal  It  is  suffl« 
cient  that  the  interest  of  a  partner  in  the  profits  be  not  intended 
as  a  mere  substitute  for  a  commission,  or  in  lieu  of  brokerage,  and 
he  be  received  into  the  association  as  a  merchant,  and  not  as  an 
agent 

Joint  Possession. 

A  joint  possession  renders  persons  tenants  in  common,  but  it  does 
not,  of  itself,  constitute  them  partners.  Hence  surviving  partners 
and  the  representatives  of  a  deceased  partner  are  not  partners, 
notwithstanding  they  have  a  community  of  interest  in  the  joint 
stock.  There  must  be  a  communion  of  profit  to  constitute  a  part- 
nership, aa  between  the  parties.  They  must  not  be  jointly  con^ 
cerned  in  the  purchase  only,  but  jointly  concerned  in  the  future 
sale. 

Joint  Porchase. 

A  joint  purchase  with  a  view  to  separate  and  distinct  sales  by 
each  person  on  his  own  account,  is  not  sufficient  If  several  per- 
sons, who  have  never  been  partners  or  contracted  together  as  such, 
agree  to  purchase  goods  in  the  name  of  one  only,  and  to  take  aliquot 
shares  of  the  purchase,  and  employ  a  common  agent  for  the  pur- 
pose, they  do  not,  by  that  act,  become  partners,  or  answerable  to 
the  seller  in  that  character,  provided  they  are  not  to  be  jointly 
concerned  in  the  resale  of  their  shares,  and  have  not  permitted  the 
agent  to  hold  them  out  as  jointly  answerabte  with  himsdf. 

Separate  Pureliases  bnt  Joint  Sale. 

If  the  purchases  be  on  separate  account,  yet  the  interests  of  the 
purchasers  are  afterwards  commingled,  with  a  view  to  a  joint  sale^ 
a  partnership  is  thereupon  formed. 

Holding  Oneself  ont  as  Partner. 

A  participation  in  the  loss  or  profits,  or  holding  himself  out  to 
the  world  as  a  partner,  so  as  to  induce  others  to  give  credit  on  such 
assurance,  renders  a  person  responsible  as  a  partner.  A  part- 
nership necessarily  implies  a  union  of  two  or  more  persons;  and 
if  a  single  individual,  to  gain  a  fictitious  credit,  assumes  a  copart- 
nership name,  the  only  real  partnership  principlel  applicable  to  his 
case  would  be  the  preference  to  be  given  to  creditors  dealing  with 
him  under  that  description,  in  the  distribution  of  his  effects.    But 
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that  would  be  inadmissible,  and  contrary  to  the  grounds  on  which 
partnerships  are  created  and  sustained. 

Unincorporated  ABSOciations. 

If  the  partnership  consists  of  an  unincorporated  association,  or 
a  joint  stock  company,  It  Is  usually  regulated  by  special  agreement; 
but  the  established  law  is  in  reference  to  such  partnerships,  as  in 
ordinary  cases,  that  every  member  of  the  company  is  liable  for  all 
the  debts  of  the  concern.  Stipulations  that  members  of  a  private 
association  may  limit  their  personal  responsibility  must  be  clearly 
understood  at  the  time  a  contract  is  made  by  the  other  contracting 
party,  to  be  of  avail,  and  as  such  stipulations  are  viewed  with  dis- 
favor by  the  court,  it  would  require  a  direct  previous  notice  of  the 
intended  limitation  to  such  party  dealing  with  the  company. 

Liability  of  Stockholders. 

Incorporated  companies,  though  constituted  for  the  express  pur- 
poses of  trade,  are  not  partnerships,  and  the  stockholders  are  not 
personally  responsible  for  the  company's  debts  or  engagements; 
and  their  property  is  affected  only  to  the  extent  of  their  interest 
in  the  company.  To  render  them  personally  liable  requires  an 
express  provision  in  the  act  of  incorporation;  and  a  disposition  to 
create  such  an  extended  responsibility,  seems  to  be  increasing  in 
our  country,  which  is  calculated  to  check  the  enterprise  of  such 
institutions,  and  impair  their  credit  as  safe  Investments  of  capital 

Articles  of  Partnership. 

A  contract  of  partnership  need  not  be  in  writing.  Though  there 
be  no  express  articles  of  partnership,  such  obligation  may  be  Im- 
plied from  the  acts  of  the  parties;  and  if  persons  have  a  mutual 
interest  in  the  profits  and  loss  of  any  business  carried  on  by  them, 
or  if  they  hold  themselves  out  to  the  world  as  joint  traders,  they 
will  be  held  responsible  as  partners  to  third  persons,  whatever  may 
be  the  real  nature  of  their  connection,  or  of  the  agreement  under 
which  they  act. 

Participation  in  Profits. 

If  a  person  partakes  of  the  profits,  he  is  answerable  as  a  partner 
for  losses,  on  the  principle,  that  by  taking  a  part  of  the  profits,  he 
takes  from  th^e  creditors  a  part  of  the  fund  which  is  the  proper 
security  for  the  payment  of  their  debts. 

Biisiness  of  the  Partnership. 

It  is  not  essential  to  a  legal  partnership,  that  it  be  confined  to  com- 
mercial business.  It  may  exist  between  attorneys,  conveyancers, 
stage  coach  owners,  artisans  or  farmers,  as  well  as  between  mer- 
chants and  bankers.    The  essence  of  the  association  is,  that  they 
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be  jointif  concerned  in  some  lawfal  buBiness,  not  immoral  in  it- 
self, nor  prohibited  by  the  law  of  the  land. 

Division  of  Profits. 

The  contract  mnst  be  for  the  common  benefit  of  the  parties;  and 
though  the  shares  need  not  be  equal,  yet,  as  a  rule,  all  must  partake 
of  the  profits  in  some  ratable  proportion,  which  may  be  r^pilated 
by  private  agreement  If  there  be  no  such  agreement,  and  no  evi- 
dence to  the  contrary,  the  usual  conclusion  of  law  is,  that  the  part- 
nership losses  are  to  be  equally  borne,  and  the  profits  equally  di- 
\ided.  This  would  be  the  rule,  even  though  the  contribution  be- 
tween the  parties  consisted  entirely  of  money  by  one,  and  entirely  of 
labor  by  another. 

Profit  and  Ijoss. 

Pothier  asserts,  that  in  equity  each  partner  should  share  in  the 
profit  in  proportion  to  the  value  of  what  he  brought  into  the  com- 
mon stock,  whether  it  be  money,  goods,  labor  or. skill;  and  he  should 
share  in  the  loss  in  a  ratio  to  tbe  gain  to  which  he  would  have  been 
entitled,  if  the  business  had  a  prosperous  issue.  He  admits,  how- 
ever, that  the  proportion  of  gain  and  loss  may  be  varied  by  agree- 
ment 

Non-PaiUcipation  in  Profits. 

It  is  not  necessary  that  every  member  of  the  company  should 
participate  in  the  profits.  It  would  be  a  valid  partnership,  accord- 
ing to  the  civil  law,  if  one  of  the  members  had  a  reasonable  exi>ecta- 
tion  of  profit,  and  was  employed  to  sell,  and  to  have  a  share  of  the 
profits,  if  they  exceeded  a  certain  sum,  provided  this  were  granted 
him  by  reason  of  his  pains  and  skill,  and  not  as  a  gratuity.  But  a 
partnership,  in  which  the  entire  profit  was  to  belong  to  some  part- 
ners in  exclusion  of  others,  would  be  manifestly  unjust 

Setiring  Partner. 

One  partner  may  retire  under  an  agreement  to  abide  his  propor- 
tion of  risk  of  loss,  and  to  take  a  sum  in  gross  for  his  share  of 
future  uncertain  profits;  or  he  may  take  a  gross  sum  as  his  share 
of  the  presumed  profits,  with  an  agreement,  that  the  remaining 
partners  are  to  assume  all  risks  of  loss. 

Partnerships  in  Particnlar  Oases. 

There  may  be  a  general  partnership,  or  it  may  be  limited  to  a  par- 
ticular branch  of  business  or  to  a  particular  subject  There  may 
be  a  x^artnership  in  the  goods  in  a  particular  vulture,  or  it  may  be 
confined  to  the  profits  thereof.  If  two  persons  should  draw  a  bill 
of  exchange,  they  are  considered  as  partners  in  respect  to  the  bill, 
though  in  every  other  respect  they  remain  distinct    For  some  un- 
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explained  reason,  this  principle  has  not  been  extended  to  the  case 
of  two  persons  signing  a  joint  note. 

Dormant  Partners. 

These  are  partners  who  participate  in  the  profits  of  a  business, 
and  conceal  their  names.  They  are  equally  liable  when  discovered, 
as  if  their  names  had  appeared  in  the  firm,  although  unknown  to 
be  partners  when  the  debt  was  created. 

Kominal  Partners. 

The  question  of  liability  arises  in  the  cas^  of  a  nominal  or  im- 
plied partner,  who  has  no  actual  interest  in  the  business  or  its 
profits.  He  becomes  responsible  as  a  partner  by  voluntarily  suffer- 
ing his  name  to  appear  to  the  world  as  a  partner,  thereby  lending 
to  the  partnership  the  sanction  of  his  credit. 

liiability  to  Third  Persons. 

A  distinction  exists  between  partnerships,  as  resx>ects  the  pub- 
lic, and  partnerships,  as  respects  the  parties;  and  a  person  may 
be  held  liable  as  a  partner  to  third  persons,  although  the  agreement 
does  not  create  a  partnership,  as  between  the  i>arties  themselves. 
Parties  by  ansangement  together  cannot  thereby  control  their  re- 
sponsibility to  others;  and  it  is  not  competent  for  a  person,  who 
partakes  of  the  profits  of  a  trade,  however  small  his  share  may  be, 
to  withdraw  himself  from  the  obligations  of  a  partner. 

liiability  of  Individual  Partners. 

Each  individual  member  is  answerable  in  solido  for  the  whcde 
amount  of  the  debts,  without  reference  to  the  proportion  of  his  in- 
terest, or  to  the  nature  of  the  stipulation  between  Mm  and  his  as- 
sociates. The  same  is  true,  where  a  man  has  merely  loaned  his  name 
as  partner,  without  in  fact  having  an  interest  in  the  profits  of  the 
business,  and  has  contributed  neither  money  nor  labor.  Bo  if  he 
suffers  his  name  to  continue  in  the  firm  after  he  has  ceased  to  be 
an  actual  partner.  In  all  such  cases,  he  is  responsible  to  third  par- 
ties as  a  partner,  for  his  name  may  have  caused  th^n  to  give  credit 
to  the  firm,  which  otherwise  it  might  not  receive  or  deserve. 

Execntors  of  a  Deceased  Partner. 

So  strict  is  the  law  on  this  point,  that  even  if  executors,  in  the 
disinterested  performance  of  a  trust,  continue  the  testator's  share 
in  a  partnership  concern  in  trade,  for  the  benefit  of  his  infant  chil- 
dren, they  may  render  themselves  personally  liable  as  dormant  part- 
ners. 

Share  In  the  Profits  Only. 

A  person  may  be  allowed  in  special  cases  to  receive  part  of  the 
profits  of  a  business,  without  becoming  a  legal  or  responsible  part- 

BROWNE  KENT — ^30 


466  FEBSOVAL  PfiOPEBTT.  [PABT   V 

m^*  ThiiB  a  landlord  may  receive  as  rent  a  proportion  of  the  profits 
of  a  farm  without  paying  rent  So  too  the  profits  of  an  inn  or  tay- 
em.  A  clerk  or  agent  may  receive  a  proportion  of  the  profits  of 
sales  as  a  compensation  for  labor  without  becoming  a  partner  of 
his  employer.  A  factor  may  receive  a  percentage  on  sales,  as  an 
incentive  to  exertion,  and  he  does  not  become  a  partner,  where 
there  is  no  mutuality  between  the  parties.  So  seamen  on  a  whale 
fishery  may  share  in  the  profits  by  way  of  compensation  for  services, 
and  yet  not  be  partners  with  the  ship  ownen 

Special  Partners. 

Tlie  English  law  does  not  admit  of  partnerships  with  a  restricted 
responsibility.  In  many  parts  of  Europe  limited  partnerships 
are  admitted,  provided  they  be  entered  upon  a  register.  Thus  in 
France,  by  the  ordinance  of  1673,  limited  partnerships  were  estab- 
lished by  which  general  partners  were  associated  with  sleeping 
partners,  who  furnished  certain  capital,  and  were  liable  only  to  that 
amount.  This  species  of  partnership  has  been  authorized  by  stat- 
ute in  many  of  the  states.  Such  limited  partnership  shall  consist 
of  persons  jointly  and  severally  responsible,  who  are  called  general 
partners,  and  certain  other  persons,  who  furnish  certain  funds  to 
the  common  stock,  and  whose  liability  shall  extend  no  further  than 
the  fund  furnished,  and  who  are  called  special  partners. 

Names  In  Special  Partnerships. 

The  names  of  the  special  partners  are  not  to  be  used  In  the  firm, 
which  shall  contain  the  names  of  the  general  partners  only,  without 
the  addition  of  the  word  "company,"  or  any  other  general  term. 
Special  partners  shall  not  transact  any  partnership  business,  nor 
be  employed  for  that  purpose  as  agents  or  attorneys,  but  may  ad- 
vise as  to  the  management  of  the  business. 

Begistary. 

A  registry  must  first  be  made  in  the  county  clerk's  office,  with  an 
accompanying  certificate  of  the  parties,  duly  acknowledged,  con- 
taining the  title  of  the  firm,  the  general  nature  of  the  business,  the 
names  of  the  partners,  the  amount  of  capital  furnished  by  the  special 
partners,  and  the  period  of  the  partnership.  The  capital  advanced 
by  the  special  partners  must  be  in  cash,  and  an  affidavit  filed,  stating 
the  fact    This  is  the  law  in  New  York. 

Publication. 

Publication  in  New  York  must  likewise  be  made  for  at  least  six 
weeks  of  the  terms  of  the  partnership,  and  due  publication  for  four 
weeks  of  the  disscdution  of  the  partnership  by  the  act  of  the  parties 
prior  to  the  time  specified  in  the  certificate. 
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Powers  in  Special  Partnerships. 

No  sncli  partnership  can  make  assignments  or  transfers,  or  create 
any  Men,  with  the  intent  to  give  preference  to  creditors.  Special 
partners  may  receiye  an  annual  interest  on  the  capital  invested,  pro- 
vided there  be  no  reduction  of  the  original  capital;  but  they  canuot 
be  permitted  to  claim  as  creditors^  in  case  of  the  insolvency  of  the 
partnership. 

Assumption  of  Previous  Debts  of  Firm. 

When  a  person  joins  a  partnership  as  a  member,  he  does  not,  ivlth- 
out  a  special  promise,  assume  the  previous  debts  of  the  firm,  nor  is 
he  bound  by  them.  To  render  persons  jointly  liable  upon  a  contract 
as  partners,  they  must  have  a  joint  interest  contemporary  with  the 
formation  of  the  contract  If,  however,  goods  are  purchased  in  pur- 
suance of  a  previous  agreement  between  two  or  more  persons,  that 
one  of  them  should  purchase  the  goods  on  joint  account,  they  are  all 
answerable  to  the  seller  for  the  price,  as  partners,  even  though  their 
names  were  not  announced  to  the  seller. 

n.    RIGHTS  AOT)  DUTIES  OP  PARTNERa 

Interest  of  Partners  in  Their  Stock  in  Trade. 

Partners  are  joint  tenants  of  their  stock  in  trade,  but  without  the 
jus  accrescendi,  or  right  of  survivorship.  This  was  part  of  the  law 
merchant,  for  the  advancement  of  commerce  and  trade.  As  late  as 
the  middle  of  the  seventeenth  century,  it  was  a  question,  whether 
the  doctrine  of  survivorship  did  not  apply,  the  court  holding,  that 
it  was  common,  at  that  time,  for  traders,  in  articles  of  partnership, 
to  provide  against  survivorship,  though  such  provision  was  unneces- 
sary. 

Death  of  Partner. 

On  the  death  of  one  partner,  his  representatives  become  tenants 
in  common  with  the  survivor;  and  with  respect  to  choses  in  action, 
survivorship  so  far  exists  at  law,  that  the  remedy  to  reduce  them 
into  possession  vests  exclusively  in  the  survivor,  for  the  benefit  of 
all  the  parties  in  interest 

Account  of  Stock. 

But  no  partner  h^s  an  exclusive  right  to  any  part  of  the  joint 
stock,  until  a  balance  of  accounts  be  struck  between  him  and  his 
co-partners,  and  the  amount  of  his  interest  ascertained.  The  interest 
of  each  partner  in  the  property  is  his  share  in  the  surplus,  after  the 
partnership  accounts  are  settled,  and  all  just  claims  satisfied. 

Real  Estate  of  Partnership. 

If  partnership  capital  be  invested  in  land  for  the  benefit  of  the 
company,  equity  will  hold  it  as  a  tenancy  in  common,  and  as  forming 
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part  of  tbe  partnership  funds.  It  will  consider  the  person  in  whom 
the  legal  estate  is  vested  as  trustee  for  the  whole  concern,  and  the 
property  will  be  entitled  to  be  distributed  as  personal  estate. 

Transfer  of  Beal  Estate. 

Beal  estate,  acquired  with  partnership  funds,  and  held  by  part- 
pers  in  common,  may  be  conveyed  or  chai^^  by  one  partner  on  his 
private  account  to  the  extent  of  his  legal  title,  whether  such  title 
covers  the  whole,  or  a  part  of  the  estate;  provided  the  purchaser  or 
mortgagee  dealt  with  him  bona  fide,  and  without  notice  of  the  part- 
'  nership  rights.  In  New  York  and  Massachusetts,  it  has  been  held, 
that  the  principles  and  rules  of  law  applicable  to  the  disposition 
of  partnership  property  did  not  apply  to  real  estate,  and  that,  in  the 
absence  of  special  covenants  between  the  parties,  real  estate  owned 
by  partners,  was  to  be  considered  and  treated  as  such,  without  any 
reference  to  the  partnership.  In  the  latter  state,  the  court  decided 
that  partners,  purchasing  an  estate  out  of  the  joint  funds,  and  tak- 
ing one  conveyance  to  themselves  as  tenants  in  common,  would  hold 
their  undivided  moieties  in  separate  and  independent  titles;  and 
that  the  same  would  go,  on  the  insolvency  of  the  firm,  or  on  the  death 
of  either,  to  pay  their  respective  creditors  at  large.  These  decisions 
go  to  the  entire  subversion  of  the  equity  doctrine  now  prevalent  in 
England,  but  the  decii^ons  of  other  states  are  not  inconsistent  with 
the  more  correct  and  improved  view  of  the  English  law.  Their  ob- 
ject is  to  secure  the  rights  of  purchasers  and  encumbrancers  without 
notice,  from  being  affected  by  a  claim  of  partnership  rights  of  which 
they  were  ignorant 

Partnership  in  Vessels. 

Ships,  as  well  as  other  chattels,  may  be  held  in  strict  partnership, 
with  all  the  control  in  each  i)artner  incident  to  commercial  partner- 
ships.^ In  case  of  the  death  of  any  part  owner,  after  an  injury  re- 
ceived, it  is  held,  that  the  right  of  action  survives  in  general  to  the 
surviving  part  owners,  who  must  afterwards  pay  to  the  personal 
representatives  of  the  deceased  the  value  of  his  share. 

Acts  of  Partner,  Binding  the  Firm. 

The  act  of  each  partner  in  transactions  relating  to  the  partnership, 
is  considered  the  act  of  all,  and  binds  all.  He  can  buy  and  sell  part- 
nership effects,  and  make  contracts  in  reference  to  the  business  of 
the  firm,  and  pay  and  receive,  draw  and  endorse,  and  may  accept 
bills  and  notes.  Acts  in  which  they  all  unite,  differ  in  nothing  in 
respect  to  legal  consequences,  from  transactions  in  wliich  they  are 
concerned  individually.  The  capacity  by  which  each  partner  is  en- 
abled to  act  as  principal,  and  as  the  autiiorized  agent  of  his  copart- 

*  liamb  V.  Durant,  lj2  Mass.  54. 
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ners  gives  credit  to  the  asaoclatian.  The  act  of  one  partner,  though 
on  his  private  account,  and  contrary  to  the  private  arrangement 
among  themselves,  win  bind  all  the  i)artieB,  if  made  without  knowl- 
edge in  the  other  party  of  the  arrangement^  and  in  a  matter  which, 
in  the  nsual  course  of  dealing,  has  reference  to  business  transacted 
by  the  firm. 

Negotiable  Paper. 

In  all  contracts  concerning  negotiable  paper,  the  act  of  one  part- 
ner binds  alL  This  too,  even  if  he  signs  his  individual  name,  pro- 
vided it  appears,  on  the  face  of  the  paper,  to  be  on  partnership  ac- 
count, and  to  be  intended  to  have  a  joint  operation.  But  if  a  bill 
or  note  be  drawn  by  one  partner  in  his  own  name  only,  and  without 
appearing  to  be  on  partnership  account,  or  if  one  partner  borrow  on 
his  own  security,  the  partnership  is  not  bound  by  the  signature,  even 
though  it  was  made  for  a  partnership  purpose,  or  the  money  applied 
to  a  partnership  use.  The  borrowing  partner  is  the  creditor  of  the 
firm,  and  not  the  original  lender. 

Bill,  Drawn  upon  the  Firm. 

If,  however,  the  bill  be  drawn  by  one  partner,  in  his  own  name, 
upon  the  firm,  on  partnership  account,  the  act  of  drawing  amounts 
in  law  to  an  acceptance  of  the  bill  by  the  drawer  on  behalf  of  the 
firm,  and  will  bind  the  firm,  if  drawn  on  partnership  account. 

In  a  Partnenhip  Transaction. 

Even  if  the  paper  was  not  made  in  a  partnership  transaction, 
yet  it  will  bind  the  firm,  if  done  in  its  name,  or  under  its  sanc- 
tion* 

For  Private  Debt  of  Partner. 

But  if  partnership  security  be  taken  from  one  partner,  without 
the  previous  knowledge  and  consent  of  the  others,  for  a  debt  which 
the  creditor  knew  at  the  time  was  the  private  debt  of  the  particu- 
lar partner,  it  would  be  a  fraudulent  transaction,  and  clearly  void 
in  respect  to  the  partnership.  The  creditor  is  also  chargeable  with 
constructive  knowledge  of  the  fact.  The  question  in  all  cases  is  a 
question  of  notice,  express  or  constructive. 

Within  the  Scope  of  the  Partnership. 

All  partnerships  are  more  or  less  limited.  No  one  embraces, 
at  the  same  time,  every  branch  of  business,  and  when  a  party  deals 
with  one  of  the  partners  in  a  matter  not  within  the  scope  of  the 
partnership,  the  general  intendment  of  law  will  be  that  he  deals 
with  him  on  his  private  account,  notwithstanding  the  partnership 
name  be  assumed.  The  conclusion  is  otherwise,  if  the  subject 
matter  of  the  contract  was  consistent  with  the  partnership  business. 
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In  that  caae,  the  defendants  must  show  that  tbe  contract  waa  (mi 
of  the  regular  course  of  the  partnership  proceedings. 

Oontract  by  One  Partner. 

When  the  business  of  a  partnership  is  defined,  known,  or  de- 
clared, and  the  company  appears  only  in  that  light,  one  of  the  part- 
ners cannot  make  a  valid  partnership  engagement,  except  on  part- 
nership account  There  must  at  least  be  some  evidence  of  pre- 
vious authority,  beyond  the  mere  circumstance  of  partnership,  to 
make  such  contract  binding.  If  the  public  have  the  usual  means 
of  knowledge,  and  no  acts  have  been  done  or  suffered  by  the  part- 
nership to  mislead  them,  every  man  is  presumed  to  know  the  extent 
of  the  partnership  with  whose  members  he  deals.  Hence,  when 
a  man  takes  a  partnership  engagement,  without  the  consent  or 
authority  of  the  firm,  for  a  matter  that  has  no  reference  to  its 
business,  and  is  not  within  the  scope  of  its  authority,  or  its  regular 
course  of  dealing,  he  is,  in  judgment  of  law,  guilty  of  a  fraud. 

Application  of  Partnership  Funds. 

One  partner  cannot  rightfully  apply  partnership  funds  to  dis- 
charge his  own  pre-existing  debts,  without  the  express  or  implied 
assent  of  the  other  partners.  This  is  true,  even  if  the  creditor  did 
not  know  that  it  was  partnership  property.  The  authority  of  a 
partner  to  dispose  of  such  funds  strictly  extends  only  to  the  part- 
nership business;  though  in  the  case  of  bona  fide  purchasers,  with- 
out notice,  for  a  valuable  consideration,  the  partnership  may,  in 
certain  cases,  be  bound  by  the  act  of  one  partner. 

Partnership  Notes. 

If  the  negotiable  paper  of  a  firm  be  given  by  one  partner  on 
his  private  account,  and  be  issued  within  the  general  scope  of  the 
authority  of  the  firm  and  passed  into*  the  hands  of  a  bona  fide 
holder,  who  has  no  actual  or  constructive  notice  of  the  considera- 
tion; or  if  one  partner  should  purchase,  on  his  private  account, 
an  article  in  which  the  firm  dealt,  or  which  had  an  immediate  con- 
nection with  its  business,  a  different  rule  applies,  and  proof  must 
be  adduced  of  the  claimant's  knowledge  that  it  was  a  private,  and 
not  a  partnership  transaction. 

Powers  of  a  Partner. 

Each  partner,  in  ordinary  oases,  and  in  the  absence  of  fraud  on 
the  part  of  a  purchaser,  has  the  complete  right  of  disposing  of  the 
entire  partnership  interests,  and  is  deemed  the  authorized  agent 
of  the  firm.  He  can  sell  the  effects,  or  compound  or  discharge  the 
partnership  debts.  This  power  is  indispensable  to  the  safety  of 
the  public,  and  the  successful  operation  of  the  partnership.  A  sale 
to  one  partner,  in  a  case  within  the  scope  and  course  of  the  part- 
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nership  business  is,  tn  judgment  of  law,  a  sale  to  tbe  partnership, 
no  matter  with  what  fraudulent  views  the  goods  were  purchased, 
if  the  seller  be  clear  of  the  imputation  of  coUusion.  But  if  the 
purchase  be  contrary  to  a  stipulation  between  the  partners,  and 
that  stipulation  be  known  to  the  seller;  or  if  before  the  purchase 
or  delivery,  one  of  the  partners  expressly  forbids  the  same  on  joint 
account,  the  seller  must  show  a  subsequent  assent  of  the  other  part- 
ners, or  that  the  goods  came  to  the  use  of  the  firm.  This  salutary 
check  to  the  power  of  each  partner  to  bind  the  firm,  was  derived 
from  the  civil  law. 


of  a  Partner. 

It  has  been  questioned,  whether  the  dissent  of  one  of  several  part- 
ners will  affect  the  validity  of  a  partnership  contract  in  the  usual 
course  of  business,  and  within  the  scope  of  the  concern,  made  by 
the  majority  of  the  firm.  The  weight  of  authority  is  in  favor  of 
the  power  of  a  majority  of  the  firm,  acting  in  good  faith,  to  bind 
the  minority  in  the  ordinary  transactions  of  the  partnership,  and 
when  all  have  been  consulted.  It  seems  also  to  be  the  better  opin- 
ion, that  it  is  in  the  power  of  any  one  partner  to  interfere  and 
arrest  the  firm  from  the  obligation  of  an  inchoate  purchase,  which 
is  deemed  injurious.  If,  however,  by  the  terms  of  the  partnership, 
the  management  of  its  business  be  confided  to  one  partner,  the 
exercise  of  his  powers,  in  good  faith,  wUl  be  valid,  even  against 
the  will  and  dissent  of  the  other  members. 

Pledge  of  Partnership  Effects. 

A  partner  may  pledge  as  weU  as  sell  the  partnership  effects.  In 
a  case  free  from  collusion,  if  done  in  the  usual  mode  of  dealing,  and 
in  relation  to  the  trade  in  which  the  partners  are  engaged,  and 
without  knowledge  on  the  part  of  the  pawnee  that  it  is  partnership 
property.  But  this  principle  does  not  extend  to  part  owners  en- 
gaged in  a  particular  purchase,  for  they  are  regarded  as  tenants 
in  common;  and  no  member  can  convey  to  the  pawnee  more  than 
his  own  interest  in  the  concern. 

Fraudulent  Acts  of  Partner. 

If  one  partner  acts  fraudulently  with  strangers  in  a  matter  within 
the  scope  of  the  partnership  authority,  the  firm  is,  nevertheless, 
bound  by  the  contract.  The  connection  itself  is  a  declaration  to 
the  world  of  the  good  faith  of  its  members,  and  an  implied  respon- 
sibility for  the  acts  of  each  within  the  compass  of  the  partnership 
concerns. 

Guaranty  of  a  Third  Person's  Debt. 

It  is  now  held,  both  here  and  in  England,  that  one  partner  is  not 
authorized  to  bind  the  partnership  by  the  guaranty  of  the  debt  of 
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a  third  person,  without  a  special  authority  f6p  that  purpose,  or 
one  to  be  implied  from  the  previous  course  of  dealing  between  the 
parties,  unless  the  guaranty  be  afterwards  adopted  and  acted  upon 
by  the  firm.  The  guaranty  must  have  reference  to  the  regular 
course  of  business  transacted  by  the  partnership,  and  then  it  will 
be  obligatory  upon  the  company.  The  same  rule  applies,  when  one 
partner  gives  the  co-partnership  as  an  avowed  surety  for  another, 
without  the  authority  or  consent  of  the  firuL 

Execution  of  a  Deed. 

Nor  can  one  partner  charge  the  firm  by  deed,  with  a  debt,  even 
in  commercial  dealings.  The  execution  of  a  deed  requires  a 
special  authority,  for  such  power  is  dangerous,  as  it  would  enable 
one  partner  to  give  a  favorite  creditor  a  mortgage  or  lien  on  the 
real  estate  of  the  other  partners.  But  one  partner,  by  the  special 
authority  of  the  other  partners  under  seal,  and,  if  in  their  presence, 
by  parol  authority,  may  execute  a  deed  for  them  in  a  transaction 
affecting  alL  It  amounts,  in  law,  to  an  execution  of  the  deed  by 
all  the  partners,  though  sealed  by  one  of  them  only.  Later  deci- 
sions have  relaxed  the  strictness  of  the  former  rule  to  suit  the  exi- 
gencies of  commercial  associations.  An  absent  partner  may  be 
bound  by  a  deed  executed  on  behalf  of  the  firm,  by  his  co-partner, 
if  there  be  a  previous  parol  authority,  or  a  subsequent  parol  adop- 
tion of  the  act 

Release  by  One  Partner. 

One  partner  may  by  deed  execute  the  ordinary  release  of  a  debt 
due  the  co-partnership,  and  thereby  bar  the  firm  of  a  right  which 
it  possessed  jointly.  It  is  within  the  right  of  a  partner  to  collect 
debts,  receive  payment,  and  give  a  discharge.  It  must  be  a  case 
of  collusion  between  the  partner  and  the  debtor  for  fraudulent  pur- 
poses, that  will  destroy  the  effect  of  the  release.  A  release  by  one 
partner  to  a  partnership  debtor,  after  the  dissolution  of  the  part^ 
nership,  has  been  held  to  be  a  bar  of  any  action  at  law  against  the 
debtor. 

Implied  Authority  of  Partner. 

In  bankruptcy,  one  partner  may  execute  a  deed,  and  do  other 
acts  which  bind  the  partnership.  One  partner  cannot  bind  the 
firm  by  submission  to  arbitration,  even  of  matters  arising  out  of 
the  business  of  the  firm.  The  principle  is,  that  there  U  no  implied 
authority,  except  such  as  is  necessary  to  cany  on  the  firm's 
business. 

Acknowledgment  of  a  Firm  Debt. 

The  acknowledgment  of  an  antecedent  debt  by  a  single  partner 
during  the  continuance  of  the  partnership,  will  bind  the  firm  equally 
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with  the  original  creation  of  the  debt,  and,  If  dear  and  nnqnalified, 
will  take  the  case  oat  of  the  statute  of  limitations.  It  is  an  unset- 
tled question,  whether  such  acknowledgment  or  promise  to  pay,  if 
made  by  one  partner  after  the  dissolution  of  the  partnership,  will 
bind  a  firm,  or  take  a  case  out  of  the  statute  as  to  the  other  part- 
ners. After  the  dissolution  of  a  partnership,  the  power  of  the 
members  to  bind  the  firm  ceases,  and  we  have  high  authority  in  this 
country  for  the  conclusion,  that  the  acknowledgment  by  a  partner, 
after  the  dissolution  of  the  firm,  of  a  debt,  barred  by  the  statute  of 
limitations,  will  be  of  no  avail  against  the  statute,  so  as  to  take  the 
debt  out  of  it  as  to  the  other  partner.  The  acknowledgment  of  a 
debt,  so  barred,  is  not  the  mere  continuance  of  the  original  promise, 
but  a  new  contract  springing  out  of  and  supported  by,  the  original 
consideration. 

Acknowledgment  of  a  New  Contract. 

There  is  a  distinction  between  an  acknowledgment  which  goes  to 
create  a  new  contract,  and  the  declarations  of  a  partner  made  after 
the  dissolution  of  the  partnership,  concerning  facts  which  trans- 
pired previous  to  that  event;  and  declarations  of  that  character  are 
held  admissible.  If,  by  the  terms  of  dissolution,  one  partner  be  au- 
thorized to  sue  in  the  firm  name,  he  may  bind  all  by  a  note  for 
himself  and  his  partners,  given  in  judicial  proceedings. 

Private  Business  of  Partner. 

The  business  and  contracts  of  a  partner,  distinct  from  the  firm's 
business,  are  on  his  own  account;  and  yet  it  is  said,  that  one  part- 
ner cannot  deal  on  his  own  private  account  in  any  matter  obviously 
at  variance  with  the  business  of  the  partnership,  and  that  the  com- 
pany could  claim  the  benefit  of  every  such  contract.  The  object  of 
this  rule  is  to  withdraw  from  each  partner  the  temptation  to  bestow 
more  attention  to  his  own  purchases  and  sales,  than  to  the  concerns 
of  the  partnership  in  the  same  line  of  business.  Parties  belonging 
to  two  firms  conducting  business  of  the  same  kind,  necessarily  have 
their  attention  distracted  by  confiicting  interests,  and  their  vigi- 
lance and  duty  in  respect  to  one  of  the  firms  much  relaxed. 

Duties  of  Partners. 

Partners  are  bound  to  act  in  good  faith,  and  to  apply  themselves 
with  diligence  in  the  business  of  the  concern,  and  not  to  divert  the 
funds  to  any  purpose  foreign  to  the  trust 

III.     DISSOLUTION  OP  PARTNERSHIP. 

Terminates  with  the  Business. 

If  a  partnership  be  formed  for  a  single  purpose  or  transaction,  it 
ceases  when  the  business  is  completed.    It  was  a  rule  of  the  civil 
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law,  that  a  partnership  in  any  business  sImJI  oease^  when  there  is 
an  end  to  the  bosiness  itself.  If  the  partnership  be  for  a  definite 
period,  it  terminates  when  the  period  expires. 

Causes  of  Dissolution. 

A  partnership  may  be  dissolved  by  the  voluntary  act  of  the  par- 
ties, or  of  one  of  them,  and  by  the  death,  insanity  or  bankruptcy  of 
either,  and  by  judicial  decree,  or  by  such  a  change  in  the  condition 
of  one  of  the  parties,  as  disables  him  from  performing  his  part  of 
the  duty.  It  may  also  be  dissolved  by  operation  of  law,  by  reason 
of  war  between  the  governments  to  which  the  parties  respectively 
belong,  which  renders  its  business  impracticable  and  unlawful 

1.  By  the  Voluntary  Act  of  a  Partner. 

It  is  a  principle  in  the  law  of  partnership,  that  if  it  be  without 
any  definite  period,  any  partner  may  withdraw  at  a  moment's  notice, 
when  he  pleases,  and  dissolve  the  partnership.  The  existence  of  en- 
gagements with  third  parties  does  not  prevent  the  dissolution  by  the 
act  of  a  party,  though  such  engagements  will  not  be  affected,  and 
the  partnership  will  still  continue,  as  to  all  antecedent  concerns, 
until  they  are  duly  settled.  A  reasonable  notice  of  the  dissolution 
is  advisable  but  not  requisite,  and  a  partner  may,  in  a  case  free  from 
fraud,  choose  any  moment  to  withdraw.  Common  interest  is  a  suffi- 
cient security  against  an  abuse  of  this  discretion.  Even  if  the  arti- 
cles reciuire  a  dissolution  by  deed,  an  advertised  notice  by  one  part- 
ner is  evidence  of  a  dissolution  as  against  the  party  to  the  notice. 

Partnership  for  a  Definite  Period. 

In  such  case  a  partnership  cannot  be  dissolved  without  mutual 
consent  before  the  period  arrives.  Yet  in  New  York  it  was  held, 
that  the  voluntary  assignment  by  one  partner  of  all  his  interest  in 
the  concern  dissolved  the  partnership,  though  it  was  stipulated  in 
the  articles,  that  the  partnership  should  continue,  until  two  of  the 
partners  should  demand  a  dissolution,  and  in  this  case,  the  other 
partners  wished  the  business  continued,  notwithstanding  the  as- 
signment^ One  judge  held  that  there  was  no  such  thing  as  an 
indissoluble  partnership.^  That  it  was  revocable  in  its  own  na- 
ture, and  each  party  might,  after  giving  due  notice,  dissolve  the  part- 
nership as  to  all  future  capacity  of  the  firm  to  bind  him  by  contract; 
and  he  had  the  same  legal  power,  even  though  he  had  contracted 
with  his  co-partners,  that  the  firm  should  continue  a  specified  time. 
In  such  cases  the  partner  might  be  sued  for  damages  for  a  breach  of 
the  covenant    The  civil  law  granted  each  partner  the  power  to  dis- 

'  Marquand  v.  New  York  Manuf  g  Co.,  17  Jobns.  028. 
*  Skinner  v.  Dayton,  19  Johns.  533. 
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solve  the  connection  at  any  time,  notwithstanding  any  agreement 
to  the  contrary;  and  that  it  was  against  public  interest  to  compel  a 
partner  to  remain  against  his  will,  as  it  would  tend  to  engender 
discord  and  litigation. 

Marriage  of  Feme  Sole  Partner. 

Such  marriage  would  likewise  operate  as  a  dissolution  of  tlie 
partnership,  because  the  woman's  capacity  to  act  ceases,  and  she 
becomes  subject  to  the  control  of  her  husband ;  and  it  is  not  in  the 
power  of  a  partner  to  introduce,  by  his  own  act,  the  agency  of  a  new 
partner  into  the  firm. 

2.  By  the  Death  of  a  Partner. 

The  death  of  a  partner  is,  ipso  facto,  a  dissolution  of  the  partner- 
ship, however  numerous  the  association  may  be.  The  abilities  and 
skill,  or  the  character  and  credit  of  the  deceased  partner  may  have 
been  the  inducements  to  the  formation  of  the  connection,  and  such 
personal  qualities  have  led  to  the  contract 

Representatives  of  Deceased  Partner. 

Pothier  declares,  that  the  representatives  of  a  deceased  partner 
are  bound  by  new  contracts  made  in  the  name  of  the  partnership  by 
the  survivor,  until  notice  be  given  of  the  death,  or  it  be  presumed 
to  have  been  received.  Lord  Eldon  deemed  the  death  of  the  part- 
ner, in  itself,  worked  a  dissolution,  even  without  notice.  The  Roman 
law  declared  void  a  stipulation  in  the  articles  of  partnership,  that 
in  case  of  the  death  of  a  partner,  the  heir  of  the  deceased  should 
be  admitted  into  the  partnership,  but  in  the  Code  Napoleon  and 
also  in  the  English,  law  such  a  provision  in  the  original  articles  for 
the  benefit  of  the  representatives  of  a  deceased  partner  is  not  ques- 
tioned. 

Duty  of  Surviving  Partners. 

A  community  of  interest  still  exists  between  the  survivor  and  the 
representatives  of  the  deceased  partner,  and  the  latter  have  the  right 
to  insist  on  the  application  of  the  joint  property  to  the  payment  of  the 
joint  debts,  and  a  due  distribution  of  the  surplus.  Till  this  be  done, 
the  partnership  virtually  has  a  limited  continuance.  If  the  survivor 
delays  accounting,  the  court  in  chancery  will  grant  an  injunction  to 
restrain  him  from  acting,  and  appoint  a  receiver,  ordering  an  account 
to  be  taken.  If  the  surviving  partner  be  insolvent,  the  effects  of  the 
deceased  partner  are  liable,  in  equity,  for  the  partnership  debts.  It 
is  no  objection  to  the  claim,  that  the  creditor  has  not  used  due  dili- 
gence in  prosecuting  the  surviving  partner  before  his  insolvency, 
for  the  debt  is  joint  and  several,  and  equally  a  charge  upon  both 
partners. 
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3.  By  the  Insanity  of  a  Partner. 

Insanity  does  not  work  a  dissolution  of  partnership,  ipso  facto.  It 
dex>end8  upon  circumstances  under  the  discretion  of  a  court  of  chan- 
cery. But  if  the  lunacy  be  confirmed  and  duly  ascertained,  it  is  a 
rule,  that  as  partners  are  respectively  to  contribute  skill  and  indus- 
try, as  well  as  capital,  to  the  business  of  the  concern,  the  inability 
of  a  partner  by  reason  of  lunacy  is  a  cause  for  the  interference  of 
the  chancery  court  to  dissolve  the  partnership,  have  the  accounts 
taken,  and  apply  the  property. 

4.  By  the  Bankruptcy  of  a  Partner. 

Bankruptcy  or  insolvency  of  the  firm  or  of  a  partner,  dissolves 
the  partnership;  and  the  assignees  become  as  to  the  interest  of  the 
bankrupt  or  insolvent  partner  tenants  in  common  with  the  solvent 
partners,  subject  to  the  rights  of  the  other  partners.  Thus  a  com- 
munity of  interest  exists  between  them,  until  the  affairs  of  the  com- 
pany are  settled. 

Acts  of  the  Bankrupt. 

The  statutes  of  bankruptcy  avoid  all  the  acts  of  the  bankrupt  from 
the  day  of  bankruptcy,  as  his  property  is  vested  in  his  assignees, 
who  cannot  carry  on  the  trade. 

Assignment  by  a  Partner. 

A  voluntary  and  bona  fide  assignment  by  a  partner  of  his  interest 
in  the  partnership  stock  also  dissolves  the  partnership;  on  the  prin- 
ciple, that  a  partnership  cannot  be  compelled,  by  the  act  of  one  part- 
ner, to  receive  a  stranger  into  an  association,  which  is  founded  on 
personal  confidence. 

Effect  of  Bankruptcy. 

The  dissolution  of  the  partnership  relates  back  to  the  act  of  bank- 
ruptcy. The  bankruptcy  operates  to  prevent  the  solvent  partner 
from  dealing  with  the  partnership  property,  as  if  the  partnership 
continued;  but  in  respect  to  the  past  transactions,  he  has  a  lien  on 
the  joint  funds,  for  the  purpose  of  paying  partnership  debts,  and 
may  retain  them,  until  the  partnership  accounts  be  taken. 

Execution  upon  Partner's  Interest. 

If  the  interest  of  a  partner  be  seized  and  sold  on  execution,  the 
partnership  is  thereby  terminated,  because  his  share  of  the  joint 
estate  is  transferred,  by  act  of  law,  to  the  vendee  of  the  sheriff,  who 
becomes  a  tenant  in  common  with  the  solvent  partners.  The  sale  of 
his  interest  is  equivalent  to  a  voluntary  assignment. 

Insolvency  under  the  Civil  Iol-w. 

It  was  a  rule  of  the  civil  law,  that  the  partnership  was  dissolved 
by  the  insolvency  of  one  of  its  members,  and  an  assignment  of  Ills 
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properly  to  his  creditors,  or  by  a  compulsory  sale  of  them  by  judi- 
cial process  on  behalf  of  his  creditors. 

6.  By  Judicial  Decree. 

The  court  of  chancery  will  dissolve  a  partnership  at  the  instance 
of  a  member,  and  against  the  consent  of  the  rest,  when  the  business 
for  which  it  was  created  is  found  to  be  impracticable,  and  the  prop- 
erty invested  liable  to  be  wasted  and  lost.  It  may  be  dissolved,  when 
the  scheme  is  found  to  be  visionary,  or  its  operation  impracticable) 
or  where  there  has  been  a  gross  abuse  of  good  faith  between  the 
parties.  But  the  court  will  require  a  strong  case  to  be  made  out, 
before  it  will  dissolve  a  partnership  at  the  request  of  a  member, 
and  decree  a  sale  of  the  entire  concern. 

BBstraint  of  One  Partner. 

The  court  may  restrain  a  single  partner  from  doing  Improper  acts; 
but  the  parties  having  entered  into  a  compact  for  better  or  worse, 
the  court  will  not  separate  them  for  trifling  causes,  such  as  the  un- 
accommodating disposition  of  a  partner.  The  conduct  must  be 
such  as  to  exclude  one  partner  from  his  proper  agency  in  the  firm, 
or  such  as  renders  it  impossible  to  cany  on  the  business  upon  the 
terms  stipulated. 

Breach  of  Partnership  Covenants. 

A  breach  of  a  covenant,  important  in  its  consequences,  or  a  con- 
tinued inattention  to  a  covenant,  suffices  to  authorize  the  court  to 
interfere  by  injunction  to  restrain  the  breach  of  the  covenant,  or  even 
to  dissolve  the  partnership. 

Conduct  of  Partner. 

The  French  law  also  allowed  a  dissolution,  if  one  of  the  parties 
was  of  such  bad  temper,  that  the  other  could  not  reasonably  Hve  with 
him,  or  his  conduct  so  irregular,  as  to  injure  the  association.  A 
mere  temptation  to  abuse  partnership  property  is  not  sufficient  to 
induce  the  court  to  interfere  by  injunction;  but  when  a  partner  acts 
with  gross  impropriety  or  folly,  endangering  the  safety  of  the  firm 
and  the  rights  of  creditors,  chancery  will  interfere. 

Bestraining  Po-wer  of  Court. 

In  some  instances,  chanceiy  will  restrain  a  partner  from  an  un- 
reasonable dissolution  of  the  firm,  on  the  same  principle,  that  it  will 
stay  waste.  The  civil  law  exercised  this  power  of  restraint  on  the 
ground,  that  the  good  of  the  association  should  control  the  conven- 
ience of  any  individual  member.  But  the  exercise  of  such  power 
by  the  court  is  somewhat  hazardous. 
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6.  By  the  Inability  of  the  Parties  to  Act. 

Pothier  says,  that  if  a  partnership  was  formed  between  two  par- 
ties, founded  on  the  contribution  of  capital  by  one,  and  of  personal 
labor  and  skill  by  the  other,  and  the  latter  as  the  result  of  sickness 
coold  not  furnish  either  labor  or  skill,  the  partnership  should  be  dis- 
solved,  because  the  object  of  it  could  not  be  fulfilled. 

By  the  Existence  of  War. 

If  the  partners  were  subjects  of  different  governments,  a  war  be- 
tween the  two  nations  would  interrupt  and  render  unlawful  all  trad- 
ing and  commercial  intercourse,  and  would  work  a  dissolution  of 
such  partnership.  A  state  of  war  creates  disabilities,  imposes  re- 
straints, and  exacts  duties,  incompatible  with  partnerships  between 
subjects  of  the  opposing  governmenta 

7.  Consequences  of  the  Dissolution. 

When  a  partnership  is  actually  ended  by  death,  notice,  or  other 
mode,  no  person  can  trade  with  the  joint  property,  or  use  it  other- 
wise than  in  settling  the  affairs  of  the  partnership^  and  winding  up 
the  concern. 

Power  of  Each  Partner. 

The  power  of  one  partner  to  bind  the  firm  cesases  immediately  on 
its  dissolution  by  death,  bankruptcy,  or  operation  of  law,  and  the 
partners,  from  that  time,  become  d^tinct  i>ersons,  and  tenants  in 
common  of  the  joint  stock.  One  partner,  after  the  dissolution,  can- 
not endorse  bills  and  notes  previously  given  to  the  firm,  nor  accept 
a  bill  previously  drawn,  so  as  to  bind  the  firm.  If  the  paper  was 
even  endorsed  before  the  dissolution,  its  subsequent  circulation  must 
be  by  the  act  of  all  the  partners. 

Closing  Partnership  Business. 

But  until  the  business  of  closing  the  partnership  be  accom- 
plished, the  partnership  may  be  said  to  continue,  and  if  the  object 
be  in  danger  of  defeat  by  the  unjustifiable  acts  of  a  partner,  a  court 
of  equity  will  interfere,  and  appoint  a  manager  or  receiver  to  con- 
duct and  settle  the  business.  A  dissolution  is^  in  some  respects, 
prospective  only,  and  either  of  the  former  partners  can  receive  pay- 
ment of  debts  due  to  the  firm,  and  give  a  release. 

Surviving  Partner. 

On  the  dissolution  by  death,  the  surviving  partner  settles  the  af- 
fairs of  the  firm,  and  unless  he  be  guilty  of  mismanagement  or  im- 
proper conduct,  will  not  be  supplanted  by  a  receiver  appointed  by 
the  court  of  chancery.  The  surviving  jmrtner  is  alone  suable  at 
law,  and  is  entitled  to  the  possession  and  disposition  of  the  assets, 
wherewith  to  discharge  the  debts  of  the  firm.  If  such  partner  be 
insolvent,  relief  may  be  had  in  equity  against  the  representatives  of 
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a  deceased  partner  having  amets,  for  a  partnenship  contract,  npon 
the  death  of  a  partn^,  is  in  equity  to  be  considered  joint  and  sev- 
eral, and  to  be  treated  as  the  several  debt  of  each  partner. 

Partnenbip  Property. 

"Each  party  may  insist  on  a  sale  of  the  joint  stock;  and  when  a 
court  of  equity  winds  up  the  concerns  of  a  partneridup,  it  is  done  by 
a  sale  of  the  property,  and  a  conversion  of  it  into  money.  If,  how- 
ever, before  a  sale  or  settlement  of  the  joint  concern,  the  partner  in 
possession  of  the  capital  continues  the  trade  with  the  joint  property, 
he  may  be  compelled  to  account  to  the  other  partner  or  the  repre- 
sentatives of  a  deceased  partner  for  the  net  profits  of  the  trade. 

Gk>od-Will  of  a  Partnership. 

The  good-will  of  a  trade  is  not  partnership  stock.  It  belongs 
to  the  survivor  to  enable  him  to  carry  on  the  trade,  and  the 
representatives  of  a  deceased  partner  cannot  compd  a  division  of  it. 
Some  decisions  question  whether  the  good-will  does  survive,  and 
can  be  separated  from  the  lease  of  the  establishment. 

Debts  of  the  Partnership. 

The  joint  creditors  have  the  primary  claim  upon  the  joint  fund 
in  the  distribution  of  the  assets  of  bankrupt  or  insolvent  partners; 
and  the  partnership  debts  must  be  settled  before  any  division  of  the 
funds  takes  place.  So  far  as  the  partnership  proi>erty  has  been  ac- 
quired by  means  of  partnership  debts,  those  debts  have,  in  equity, 
a  priority  of  claim  to  be  discharged. 

Separate  Debts  of  Partner. 

Separate  creditors  are  only  entitled  in  equity  to  seek  payment 
from  the  surplus  of  the  joint  fund  after  satisfaction  of  the  joint 
debts.  On  the  other  hand,  joint  creditors  should  only  look  to  the 
surplus  of  the  separate  estates  of  the  partners,  after  payment  of  the 
separate  debts. 

Payment  of  Partnership  Debts. 

It  was  a  principle  of  the  Roman  law,  and  acknowledged  in  the 
equity  jurisprudence  of  Spain,  England  and  the  United  States,  that 
partnership  debts  must  be  paid  out  of  the  partnership  estate,  and 
private  and  separate  debts  out  of  the  private  and  separate  estate 
of  the  individual  partner.  If  the  partnership  creditors  cannot  ob- 
tain payment  out  of  the  partnership  estate,  they  cannot  in  equity 
resort  to  the  private  and  separate  estate,  until  private  and  separate 
creditors  are  satisfied;  nor  have  creditors  of  individual  partners 
any  claim  upon  the  partnership  property,  until  all  the  partnership 
creditors  are  paid.  The  basis  of  the  rule  is  that  the  funds  are  to 
be  liable  on  which  the  credit  was  given.    In  contracts  with  a  part- 
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nersliip,  the  credit  is  supposed  to  be  given  to  the  flrm,  but  those  who 
deal  with  au  individual  member  rely  on  his  sufficiency. 

Ezecution  and  Sale  of  Partner's  Interest. 

Partnership  effects  cannot  be  taken  on  attachment,  or  sold  on  exe- 
cution to  satisfy  a  creditor  of  one  of  the  partners  only,  ^Lcept  it  be  to 
the  extent  of  the  interest  of  such  separate  partner  in  the  effects, 
after  the  settlement  of  all  accounts.  The  sale  is  made  subject  to 
the  partnership  debts,  and  is  in  effect  only  a  sale  of  an  undefined  sur- 
plus interest 

Concealed  Partnerships. 

The  creditor  of  an  ostensible  partner,  who  gave  him  credit  as  an 
individual,  is  not  to  be  postponed  in  his  attachment  upon  the  stock 
in  trade  to  another  creditor,  who  may  subsequently  attach  the  same 
stock  for  a  debt  created  upon  the  same  credit,  though  he  should 
have  discovered  a  concealed  partner,  and  set  up  his  claim  as  a  partr 
nership  creditor. 

Alienation  of  Property. 

This  claim  of  joint  creditors  is  not  such  a  lien  upon  the  partner^ 
ship  property,  but  that  a  bona  fide  alienation  for  valuable  considera- 
tion by  the  partners  or  either  of  them,  before  judgment  and  execu- 
tion, will  be  held  valid. 

lien  upon  Partnership  Effects. 

Upon  a  dissolution  of  the  partnership,  each  partner  has  a  lien 
upon  the  partnership  effects,  as  well  for  his  indemnity  as  for  his  pro- 
portion of  the  surplus.  But  creditors  have  no  lien  upon  such  prop- 
erty for  their  debts.  Their  equity  is  the  equity  of  the  partners 
operating  to  the  payment  of  the  partnership  debta 

Notice  of  the  Dissolution. 

To  render  the  dissolution  safe  and  effectual,  there  must  be  due 
notice  of  it  given  to  the  world ;  and  a  firm  may  be  bound,  after  its 
dissolution,  by  a  contract  made  by  one  partner  in  the  usual  course 
of  business,  and  in  the  name  of  the  firm,  with  a  person  who  con- 
tracted on  the  faith  of  the  partnership,  and  had  no  notice  of  the 
dissolution.  Partners  are  guilty  of  negligence  in  omitting  to  apprise 
the  world  of  the  dissolution,  and  leaving  strangers  to  conclude  that 
the  partnership  continues. 

What  Ck>nstituteB  SufBLcient  Notice. 

What  constitutes  sufficient  constructive  or  Implied  notice  of  the 
dissolution  is  a  vexed  question.  A  notice  in  one  of  the  public 
newspapers  of  the  city  or  county,  where  the  firm's  business  was 
carried  on,  is  the  usual  mode  of  giving  the  information,  and,  may, 
in  ordinary  cases,  suffice.     But  even  the  sufficiency  of  that  notice 
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might  be  questioned,  nnleis  it  was  shown,  that  the  party  en- 
titled to  notice  was  in  the  habit  of  reading  the  paper.  Pnblio  no- 
tice given  in  some  snch  reasonable  way  wonld  not  be  actual  and  ex- 
press notice,  but  it  would  be  presmnptive  evidence  to  conclude  all 
persons  who  have  not  had  any  previons  dealings  with  the  firm. 

Where  Actual  Notice  Necessary. 

Actual  notice  must  be  given  to  persons  who  have  been  in  the 
habit  of  dealing  with  the  firm,  or  at  least  notice  must  be  given  under 
circumstances  from  which  actual  notice  may  be  inferred.  If  the 
facts  are  found,  the  reasonableness  of  notice  may  be  a  question  of 
law  for  the  court,*  but  generally  it  will  be  a  mixed  question  of  law 
and  fact,  to  be  submitted  to  a  jury,  under  the  direction  of  the  court, 
whether  notice  in  the  particular  case  sufQced  to  justify  the  infer- 
ence of  actual  or  constructive  knowledge  of  the  dissolution. 

Notice  to  Strangers. 

Notice  in  one  of  the  usual  advertising  gazettes  of  the  place  where 
the  business  was  carried  on,  and  published  in  the  usual  form,  is  of 
itself  notice  of  the  fact  to  all  persons  who  have  not  had  previous 
dealings  with  the  partnership. 

Dissolution  by  Operation  of  Law. 

Notice  in  fact  is  not  requisite,  when  a  partnership  is  dissolved  by 
oi>eration  of  law.  A  declaration  of  war  terminates  a  conunercial 
partnership  between  subjects  of  the  two  countries,  each  having 
his  domicile  in  his  own  countiy,  and  such  ofScial  announcement 
supersedes  the  necessity  of  any  other  notice. 

Notice  of  Withdrawal  of  Partner. 

When  a  single  partner  withdraws  from  the  firm,  the  same  notice 
is  requisite  to  protect  from  continued  responsibility.  Even  if  due 
notice  be  given,  yet  if  the  retiring  partner  willingly  suffers  his  name 
to  continue  in  the  firm,  or  in  the  title  of  the  firm  over  the  door  of  its 
shop  or  store,  he  will  still  be  held.  But  if  the  name  of  the  former 
firm  be  continued  without  his  authority,  and  the  retiring  party  had 
given  due  notice  of  his  withdrawal,  he  is  not  responsible  for  the 
unauthorized  use  of  his  name,  and  is  not  bound  to  institute  legal 
measures  to  have  the  name  removed.  Persons  must  inquire  and 
know,  at  their  peril,  who  constitute  the  firm. 

Dormant  Partner. 

A  dormant  partner  may  withdraw  without  giving  public  notice; 
for  being  unknown  as  a  partner,  the  firm  was  not  trusted  on  his 
account,  and  he  is  chargeable  only  for  debts  contracted  during  the 

*  Mowatt  V.  Howland,  3  Day,  858. 
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time  he  was  aotoallj  a  partner.  If  a  partner  retires  without  notice, 
he  Is  not  liable  for  a  partnership  debt  contracted  afterwards  with 
a  person,  who  never  knew  he  was  a  partner. 

InfiBLiit  Partner. 

The  acts  and  contracts  of  an  infant  partner  are  ToidaUe;  bnt 
ifi  on  arriving  at  full  age,  the  infant  does  not  disaffirm  the  partner- 
ship, and  give  notice  of  it  to  those  with  whom  the  Arm  has  had 
dealings,  he  will  be  responsible  for  subsequent  debts  contracted  on 
the  credit  of  the  partnership. 


UBGT.  44]  VBGOnABLEPAPKB.  488 

LECTURE  XUy. 
HfiGOTIABLE  PAPEB. 

1.  HlBtory  of  BUls  and  Notes. 

The  commerce  of  the  ancients  was  apparentlj  carried  on  without 
the  use  of  bills  of  exchange,  and  there  is  no  vestige  of  them  in  the 
Boman  law.  When  a  creditor  lent  money  to  a  foreign  merchant, 
he  sent  his  slave  to  receive  the  loan,  with  maritime  interest,  on 
the  arrival  of  the  vessel  at  the  foreign  port  Yet,  from  a  passage 
in  the  pleadings  of  Isocrates,  it  would  appear  that  bills  of  exchange 
were  sometimes  resorted  to  at  Athens,  as  a  safe  expedient  to  shift 
funds  from  one  country  to  another.  Bills  of  exchange  grew  into 
use  on  the  coasts  of  the  Mediterranean  in  the  fourteenth  c^i- 
tury. 

Use  of  Bills  of  Exchange. 

Bills  of  exchange  are  of  such  indispensable  use  in  the  remit- 
tance of  the  value  of  money  between  distant  places  without  risk  and 
expense,  that  foreign  commerce  cannot  conveniently  be  carried  on 
without  them.  They  serve  the  purposes  of  cash,  facilitate  com- 
merce, and  represent  large  masses  of  property.  They  enlarge  the 
capital  stock  of  wealth  in  circulation^  and  increase  the  trade  of  the 
country. 

Promissory  Notes.    Statute  of  Anne. 

Promissory  notes  are  governed  by  the  rules  that  apply  to  bills. 
The  statute  of  Anne  made  promissory  notes  payable  to  a  person, 
and  to  his  order,  or  bearer,  negotiable  like  inland  bills,  according 
to  the  custom  of  merchants.  That  statute  has  been  adopted  in 
this  countiy.  The  effect  of  the  statute  is  to  make  notes,  when  nego* 
tiated,  assume  the  shape  and  operation  of  bills;  the  same  rules 
applying  to  both.  Prior  to  the  passage  of  that  statute,  much  dis< 
pute  existed,  as  to  whether  notes,  by  the  law  merchant,  should  be 
treated  as  bills;  yet  promissory  notes  were  recognized  as  mercantile 
instruments,  and  as  a  species  of  bills  of  exchange,  by  the  canon  law, 
and  the  usage  of  trade. 

S.  Essential  Qualities  of  Negotiable  Paper. 

A  bill  of  exchange  is  a  written  order  or  request,  and  a  promissory 
note  a  written  promise  by  one  person  to  another,  for  the  payment 
of  money,  absolutdy,  and  at  all  events. 

Example  of  a  Bill  of  Exchange. 

If  A,  living  in  New  York,  wishes  to  receive  one  thousand  dollars 
due  him  by  B  in  London,  he  applies  to  G  going  from  New  York  to 
London  to  pay  him  that  amount,  and  take  his  draft  on  B  for  that 
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sum,  payable  at  sight  This  is  an  accommodatioii  to  all  parties. 
A  receiyes  his  debt,  by  transferring  his  claim  to  G,  who  carries 
the  amount  acrosd  the  Atlantic  in  the  shape  of  a  bill  of  exchange, 
without  risk  in  the  transportation,  and  presents  the  bill  to  B,  who 
pays  it 

Terms  Used  in  BUls  of  Exchange. 

A,  who  draws  the  bill,  is  called  the  drawer.  B  to  whom  it  is 
addressed,  is  the  drawee,  and  on  acceptance,  he  becomes  the  ac- 
ceptor. C,  to  whom  the  bill  is  made  payable,  is  called  the  payee. 
If  C,  by  endorsement,  direct  the  bill  to  be  paid  to  D,  he  becomes 
the  endorser,  and  D,  to  whom  the  bill  is  endorsed,  is  called  the 
endorsee  or  holder. 

Bank  Ghecks. 

A  check  upon  a  bank  partakes  more  of  the  character  of  a  bill 
of  exchange  than  of  a  promissory  note.  It  is  transferable,  like  a 
bill  of  exchange.  It  is  not  a  direct  promise  by  the  drawer  to  pay, 
but  it  is  an  undertaking,  on  his  part,  that  the  drawee  shall  accept 
and  pay;  and  the  drawer  is  answerable  only  in  the  event  of  the 
failure  of  the  drawee  to  pay.  A  check  payable  to  bearer  passes 
by  delivery,  and  the  bearer  may  sue  on  it,  as  on  an  inland  bill  of 
exchange. 

Form  of  Bill  of  Bxchange  or  Note. 

A  bill  or  note  is  not  confined  to  any  set  form  of  words.  A  promise 
to  deliver,  or  to  be  accountable,  or  to  be  responsible  for  so  much 
money,  is  a  good  bill  or  note;  but  it  must  be  exdusivdy  and  ab- 
solutely for  the  payment  of  money.  In  England,  negotiable  paper 
must  be  for  the  payment  of  money  in  specie,  and  not  in  bank  notes. 
In  this  country,  it  has  been  held,  that  a  note  payable  in  current 
bank  biUs  is  a  good  negotiable  note,  but  the  weight  of  ai^^ument 
seems  in  favor  of  the  English  rule. 

Mnst  be  Free  from  Conditions. 

The  bUl  must  carry  with  it  a  personal  credit,  given  to  the  drawer 
or  endorser,  and  must  not  be  confined  to  credit  upon  any  future  or 
contingent  event  or  fund.  The  payment  must  not  rest  upon  any 
contingency,  except  the  failure  of  the  personal  credit  of  the  person 
drawing  or  negotiating  the  instrument  It  would  perplex  all  com- 
mercial transactions,  if  paper  securities  of  this  kind  were  encum- 
bered with  conditions  or  contingencies,  necessitating  inquiries 
by  the  holder  as  to  the  occurring  of  uncertain  events.  But  if  the 
event  on  which  the  instrument  is  to  become  payable  is  fixed  and 
certain,  and  must  happen,  as  if  the  bill  be  drawn  payable  six 
weeks  after  the  death  of  the  maker's  father,  it  is  a  good  bill,  no 
matter  what  delay  may  exist  in  its  payment 


LECT.  44]  NEGOTIABLE  PAPER,  486 

Foreign  Notes. 

Nor  la  it  necessary  that  the  note  should  be  made  at  home. 
Foreign,  as  well  as  inland  notes,  are  equally  negotiable  within  the 
statute  of  Anne;  and  a  promissory  note  made  in  England,  and 
transferred  by  endorsement  or  ddivery  in  a  foreign  country,  to  a 
party  taking  it  there  for  value^  gives  a  title,  which  may  be  asserted 
in  England. 

Negotiable  Words. 

The  instrument  must  be  made  payable  to  the  payee,  or  to  his  order 
or  assigns,  or  to  bearer,  in  order  to  render  it  negotiable.  It  must 
hare  negotiable  words  on  its  face,  showing  intent  to  make  it  trans- 
ferable. Without  such  words,  it  is  yet  a  valid  instrument  as  be* 
tween  the  parties,  and  is  entiUed  to  the  allowance  of  the  three  days 
of  grace.  In  the  absence  of  such  negotiable  words,  it  cannot  be 
transferred,  so  as  to  enable  the  assignee  to  sue  upon  it  in  his  own 
name.  If  the  name  of  the  payee  or  endorsee  be  left  blank,  any  bona 
fide  holder  may  insert  his  own  name  as  payee. 

Value  Beceived. 

It  is  usual,  but  unneceesaiy,  to  insart  the  words  **value  received,** 
in  a  bill  or  note,  for  value  is  implied  in  every  bill,  note,  acceptance 
and  endorsement  These  words  are  not  usual  in  checks,  which 
are  negotiable,  like  inland  bills. 

Maker  of  Note. 

While  it  may  not  be  absolutely  necessaiy  that  the  maker  should 
subscribe  his  name  at  the  bottom  of  the  note,  if  his  name  appear 
in  any  part  of  it,  as  if  it  should  read,  *%  A  promise  to  pay  C  or 
order,  one  hundred  dollars^"  yet  such  note  would  be  out  of  the  com- 
mon course  and  be  deemed  imperfect,  as  an  unfinished  obligation, 
circulated  by  fraud  or  mistake. 

Note  Drawn  to  Bearer. 

If  the  note  be  payable  to  **B  or  bearer,**  it  need  not  be  endorsed, 
and  it  is  the  same,  in  effect,  as  if  the  name  of  B  had  been  omitted.. 
The  bearer  may  sue  in  his  own  name,  and  if  his  titie  or  the  con- 
sideration be  called  in  question,  he  must  then  show  that  he  came 
by  the  note  bona  fide,  and  for  a  valuable  consideration. 

Note  Brawn  to  a  Fictitioiis  Person. 

A  bill  or  note,  payable  to  a  fictitious  person,  may  be  sued  upon 
by  an  innocent  endorsee,  as  a  note  payable  to  bearer,  and  is  good 
against  the  drawer  or  maker.  It  also  will  bind  the  acceptor,  if  the 
fact  that  the  payee  was  fictitious  was  known  to  the  acceptor. 

8.  Bights  of  the  Holder. 

Possession  is  prima  facie  evidence  of  property  in  negotiable  paper, 
payable  to  bearer,  or  endorsed  in  blank. 
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May  Sue  in  his  Own  Name. 

The  bearer,  though  a  mere  agent,  or  the  original  payee,  when  the 
endorsement  is  in  blank,  may  sue  on  the  note  in  Ms  own  name  with- 
out showing  titles  unless  circumstances  appear  creating  suspicion. 

Holder  of  a  Stolen  Note. 

The  bona  fide  holder  can  recover  upon  the  paper,  though  it  came  to 
him  from  a  person  who  had  stolen  it  from  the  true  owner;  provided 
he  took  it  innocently,  in  the  course  of  trade,  for  a  valuable  consid- 
eration, and  not  over-due,  and  under  circumstances  of  due  caution. 

Title  of  the  Holder. 

The  holder  need  not  account  for  his  possession  of  it,  unless  suspi- 
cion be  raised.  This  doctrine  is  founded  on  the  commercial  policy 
of  sustaining  the  credit  and  circulation  of  negotiable  paper.  Suspi- 
cion must  be  cast  upon  the  title  of  the  holder,  by  showing  that  the 
instrument  had  been  circulated  by  force  or  fraud,  before  the  onus 
is  cast  upon  the  holder  of  showing  the  consideration  given  by  him. 
If  he  receive  the  negotiable  paper  fairly  in  the  way  of  business,  be- 
fore its  maturity,  he  can  recover  upon  it,  though  it  had  previously 
been  paid.  Where  one  has  done  a  mercantile  act,  he  subjects  him- 
sdf  to  mercantile  law. 

Agent  of  the  Holder. 

If  it  appear,  that  the  agent  to  whom  a  negotiable  note  is  endorsed 
for  the  use  of  his  principal  has  no  interest  in  it,  he  cannot  sue  and 
recover  upon  it  in  his  own  name. 

TJsuriouB  and  Gktming  Notes. 

The  former  English  statutes  against  usury  and  gaming  made  notes 
void,  where  the  consideration  in  the  instrument  was  for  a  usurious 
debt,  or  for  money  won  at  play. 

Question  of  the  Ck>nsid6ration. 

As  between  the  original  parties  to  negotiable  paper,  these  provi- 
sions in  favor  of  the  bona  fide  assignee  do  not  apply,  and  the  con- 
sideration of  a  bUl,  note  or  check  may  be  inquired  inta  It  may  be 
inquired  into  between  the  maker  and  payee,  and  between  the  &!- 
dorser  and  endorsee,  and  the  consideration  of  the  endorsement  may 
be  shown,  for  the  latter  are,  in  this  view,  treated  as  original  parties. 
The  rule  applies  equally  when  the  endorsee  took  the  paper  with  no- 
tice of  the  illegal  consideration,  or  of  the  want  of  it,  or  of  any  circum- 
stances, which  would  have  avoided  the  note  in  the  hands  of  the  en- 
dorser; or  when  not  taken  in  the  course  of  mercantile  business,  or 
after  it  was  due,  or  under  circumstances  which  ought  to  have  led  to 
an  injury. 
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Fraudulent  Transfer  of  Note. 

It  is  held,  that  negotiable  paper  oould  be  transferred  f randnlentlj 
by  an  agent,  so  as  to  bind  the  true  owner  as  against  the  holder,  if  it 
was  taken  by  him  in  the  usual  course  of  trade,  and  for  a  fair  and 
raluable  consideration,  without  notice  of  the  fraud.  But  if  such  pa- 
per was  not  negotiated  in  the  usual  course  of  business,  nor  in  pay- 
ment of  any  antecedent  debt,  nor  for  cash,  nor  property  advanced 
upon  it,  nor  for  any  debt  created,  or  responsibility  incurred,  upon  the 
credit  of  the  note,  but  was  taken  from  the  agent  of  the  owner  of  the 
note  after  he  had  stopped  payment,  and  as  security  against  contin- 
gent responsibilities,  previously  incurred,  the  rights  of  the  true 
owner  were  not  barred.^ 

Suspicious  Circumstances. 

In  any  case,  in  which  the  endorsee  takes  the  paper  under  circum* 
stances,  which  might  reasonably  create  suspicions  that  it  was  not 
good,  he  takes  it  at  his  peril.  The  rule  is  usually  applied  to  the  case 
of  notes  over-due,  but  the  principle  is  of  general  application.  It  is 
held,  that  if  one  takes  a  bill  or  note  heedlessly,  and  without  due  cau- 
tion, and  under  suspicious  circumstances,  the  maker  or  acceptor  may 
be  let  into  a  defence.  A  person  takes  negotiable  paper  at  his  peril, 
if  he  takes  it  from  a  stranger  without  due  inquiry  how  he  came  by 
the  bill.  He  is  bound  to  exercise  a  reasonable  caution  which  pru- 
dence would  dictate  in  such  a  case. 

Duty  of  Owner  of  Lost  Note. 

It  is  a  question  of  fact  for  a  jury,  whether  the  owner  of  a  lost  or 
stolen  bill  or  note  had  used  due  diligence  in  apprizing  the  public  of 
the  loss,  and  whether  the  purchaser  had  exercised  in  the  case  a  rea 
sonable  discretion,  and  acted  with  good  faith  and  sufficient  caution 
in  the  receipt  of  the  obligation.  The  doctrine,  that  the  bona  fide 
purchaser  of  a  lost  bUl  was  at  all  events  to  recover,  has  been  ex.- 
pressly  overruled.  The  new  doctrine  imposes  upon  the  owner  due 
diligence  in  giving  the  public  notice  of  the  loss,  and  upon  the  pur- 
chaser of  the  bill  or  note  due  caution  and  inquiry.  This  increases 
the  circulation  and  security  of  negotiable  paper,  and  renders  it  more 
difficult  for  thieves  to  pass  it  off. 

4.  Acceptance  of  the  Bill. 

There  is  no  precise  time  fixed  by  law  in  which  bills  payable  at 
sight,  or  a  certain  number  of  days  after  sight,  must  be  presented  to 
the  drawee  for  acceptance;  though  unreasonable  delay  might  dis- 
charge the  drawer  and  endorser. 

'  Bay  T.  Ck)ddiDgtoD,  5  Jolins.  Ch.  56. 
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PreMntation  for  Acceptance. 

A  bill,  payable  on  a  day  certain  or  on  demand,  need  not  be  pre- 
iented  for  acceptance  before  the  day  of  jmyment  or  demand,  when 
the  right  to  require  acceptance  merges  in  the  demand  for  paym^it; 
but  if  presented  before  it  becomes  due,  and  acceptance  be  refused, 
the  bill  is  dishonored,  and  notice  must  then  be  given  forthwith  to 
the  parties,  whom  it  is  intended  to  charge. 

Duty  of  Owner  of  Bill. 

A  distinction  exists  between  the  owner  of  the  bill  and  his  agent  as 
to  presentation  of  the  bill  for  acceptance.  Though  the  owner  is  not 
bound  to  present  the  bill  payable  at  a  day  certain,  for  acceptance  be- 
fore that  day,  the  agent  employed  to  collect  the  bill  or  to  get  it  ac- 
cepted and  paid,  must  act  with  due  diligence  to  have  the  bQl  ac- 
cepted, as  well  as  paid.  He  has  not  the  discretion  and  latitude  of 
time  given  to  the  owner,  and  may  be  held  responsible  to  the  owner 
for  unreasonable  delay.  A  bill  payable  at  sight,  or  so  many  days 
after  sight,  as  well  as  one  payable  on  demand,  must  be  presented  in 
a  reasonable  time,  or  the  holder  will  lose  by  his  default 

Manner  of  Acceptance  of  the  BilL 

The  acceptance  may  be  by  parol,  or  in  writing,  and  is  general  or 
special  The  owner  of  a  bill  may  avail  himself  of  a  i>arol  acceptance^ 
of  which  he  was  ignorant  at  the  time  of  taking  the  bill.  If  the  ao- 
ceptance  be  special,  it  binds  the  acceptor  sub  modo,  and  according 
to  the  acceptance. 

Conditional  Acceptance. 

Any  acceptance  varying  the  absolute  terms  of  the  bill,  dther  In 
the  sum,  time,  place,  or  mode  of  payment,  is  a  conditional  accept- 
ance, which  the  holder  is  not  bound  to  receive. 

Place  and  Person. 

It  is  the  true  rule  of  the  law  merchant,  that  if  a  bill  be  accepted, 
payable  at  a  particular  place,  the  holder  is  bound  to  make  the  de- 
mand at  that  place.  Also,  that  a  promise  to  accept,  made  before 
the  acceptance  of  the  bill,  will  amount  to  an  acceptance  in  favor  of 
the  person  to  whom  the  promise  was  communicated,  and  who  took 
the  biU  on  the  credit  of  it. 

Written  Promise  of  Acceptance. 

A  letter,  written  within  a  reasonable  time  before  or  after  the 
date  of  the  bill,  describing  it,  and  promising  to  accept  it,  is»  if  shown 
to  a  person  who  subsequently  accepts  the  bill  on  the  credit  of  the 
letter,  a  virtual  acceptance,  and  binding  on  the  party  making  the 
promise.'    So  if  a  person,  in  writing,  authorises  another  to  draw  a 

•  Coolldge  V.  Payson,  2  Wheat  66. 
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bill  of  exchange,  and  stipulates  to  honor  the  biU,  and  the  bill  be 
afterwards  drawn,  and  be  taken  by  a  third  party,  on  the  credit  of 
that  letter,  it  is  tantamount  to  an  acceptance  of  the  bilL'  A  prom- 
ise to  accept,  previous  to  the  existence  of  a  bill,  amounts  to  an  ac- 
ceptance. It  is  giving  credit  to  the  bill,  which  may  be  done  by  a 
letter  written  before  or  after  the  date  of  the  bilL 

Parol  Promifie. 

A  parol  promise  to  accept  a  bill  already  drawn,  or  thereafter  to 
be  drawn,  is  binding,  if  the  biU  be  purchased  in  consideration  of  ihe 
promise.  It  is  an  original  promise,  not  within  the  prohibition  of  the 
statute  of  frauds;  but  whether  such  parol  promise  to  accept  a  non- 
existing  bill  would  amount  to  an  acceptance  of  the  bill  when  di*awn, 
is  a  question  not  necessarily  connected  with  the  validity  of  the 
promise. 

What  Constitutes  an  Acceptance. 

Every  act  giving  credit  to  the  bill  amounts  to  an  acceptance^ 
An  acceptance  once  fairly  and  fully  made,  cannot  be  revoked,  but 
it  must  be  a  complete  act,  and  an  assent  of  the  mind;  for  though  the 
drawee  writes  his  name  on  the  bill,  he  may  change  his  mind  before 
parting  with  the  bill  or  communicating  the  fact,  and  erase  bis 
name. 

Implied  Acceptance. 

An  acceptance  may  be  impliedly  as  well  as  expressly  given.  It 
may  be  inferred  from  the  drawee  keeping  the  biU  a  great  length  of 
time,  contrary  to  his  usual  mode  of  dealing;  for  this  is  giving  credit 
to  the  bill. 

Qualified  Acceptance. 

If  the  bill  be  accepted  in  a  qualified  degree  only,  and  not  abso- 
lutely, according  to  its  tenor,  the  holder  may  assent  to  it,  and  it  will 
be  a  good  acceptance  pro  tanto;  or  he  may  insist  upon  an  absolute 
acceptance,  and,  for  the  want  of  it,  protest  the  bill.  It  is  in  the 
discretion  of  the  holder,  whether  he  will  take  any  acceptance  vary- 
ing from  the  terms  of  the  bilL 

Accommodation  Paper. 

The  acceptor  of  a  bill  is  the  principal  debtor,  and  the  drawer  the 
surety,  and  nothing  will  discharge  the  acceptor  but  payment  or  a 
release.  He  is  bound,  though  he  accepted  without  consideration, 
and  for  the  sole  accommodation  of  the  drawer.  Accommodation  pa- 
per is  governed  by  the  same  rules  as  other  paper.  Tiiis  is  the  latest 
,and  best  doctrine  here  and  in  England.  The  strict  obligations  of 
the  acceptor  to  the  other  parties  to  the  bill  do  not  apply  in  all  their 

'  €k>odrich  y.  Qordon,  16  Johns,  a 
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extent,  as  between  the  drawer  and  an  accommodation  endorser. 
In  Bnch  case,  the  endorser  is  only  entitled  to  such  damages  from  the 
drawer  as  he  has  actually  sustained. 

Alteration  of  Bill  of  Exchange. 

If  the  acceptor  alters  the  bill  on  acceptance,  he  vacates  it  as 
against  the  drawer  and  endorsers;  bnt  if  the  holder  acquiesces  in 
such  alteration  and  acceptance,  it  is  a  good  bill  as  between  the 
holder  and  acceptor. 

Acceptance  supra  Protest. 

A  third  person  after  protest  for  non-acceptance  by  the  drawee 
may  intervene,  and  become  a  party  to  the  bill  in  a  collateral  way, 
by  accepting  and  paying  for  the  honor  of  the  drawer,  or  of  a  par- 
ticular endorser.  His  acceptance  is  termed  an  acceptance  supra 
protest,  and  he  subjects  himself  to  the  same  obligations,  as  if  the  bill 
had  been  directed  to  him.  He  has  his  remedy  against  the  person 
for  whose  honor  he  accepted,  and  against  all  the  parties  who  stand 
prior  to  that  person.  If  he  takes  up  the  bill  for  the  honor  of  the 
endorser,  he  can  sue  both  the  drawer  and  endorser.  The  acceptance 
supra  protest  is  good,  though  it  be  done  at  the  request,  and  under 
the  guaranty  of  the  drawee  after  his  refusal;  and  the  party  for 
whose  honor  it  is  paid  is  equally  liable.  A  third  person  interposes 
only  when  the  drawee  will  not  accept.  There  can  be  no  other  ao- 
ceptor  after  a  general  acceptance  by  the  drawee. 

liiabiHty  of  Third  Party. 

A  third  person  may  become  liable  on  his  .collateral  undertaking, 
as  guarantying  the  credit  of  the  drawee,  but  he  will  not  be  liable 
in  the  character  of  an  acceptor.  The  holder  is  not  bound  to  take 
an  acceptance  supra  protest,  but  he  would  be  bound  to  accept  an 
offer  to  pay,  supra  protest.  The  protest  is  necessary,  and  should 
precede  the  collateral  acceptance  or  payment;  and  if  the  bill,  on  its 
face,  directs  a  resort  to  a  third  person,  in  case  of  a  refusal  by  the 
drawee,  such  direction  becomes  part  of  the  contract 

Demand. 

As  between  the  holder  of  a  check  and  the  endorser,  it  ought  to  be 
presented  for  acceptance  with  due  diligence,  but  as  between  the 
holder  and  the  drawer,  a  demand  at  any  time  before  suit  brought 
will  be  sufficient,  unless  it  appears  that  the  drawee  has  failed,  or 
the  drawer  has,  in  some  other  manner,  sustained  injury  by  the  delay. 
The  drawee  should  accept  or  refuse  acceptance,  as  soon  as  he  haa 
informed  his  judgment.  If  he  cannot  be  found  at  the  proper  place, 
the  holder  may  cause  the  bill  to  be  protested;  and  if  the  drawee  be 
dead,  the  bill  may  be  presented  to  his  executor  or  administrator. 
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6.  The  Endorsement. 

A  valid  transfer  may  be  made  by  fhe  payee  or  his  agent.  If  the 
bin  be  made  or  endorsed  to  a  feme  sole,  who  afterwards  marries, 
the  right  to  endorse  it  belongs  to  the  husband.  So  the  assignee  of 
an  insolvent  payee  or  the  executor  of  a  deceased  payee  may  endorse 
the  paper.  An  endorsement  by  a  partner  is  deemed  the  act  of 
the  firm.  If  the  bill  be  made  payable  to  A  for  the  use  of  B,  the  legal 
title  is  in  A,  and  he  must  endorse  it 

Endorsement  for  Part  Only. 

The  bill  cannot  be  endorsed  for  a  part  only  of  its  contents,  unless 
the  residue  has  been  extinguished;  for  a  personal  contract  cannot 
be  apportioned,  and  the  acceptor  made  liable  to  separate  actions  by 
diJEFerent  persons. 

Blank  Endorsements. 

These  are  common,  and  they  may  be  filled  up  at  any  time  by  the 
holder,  even  down  to  the  moment  of  trial  in  a  suit  brought  by  him 
as  endorsee.  The  blank  endorsement  serves  merely  to  point  out 
the  person  to  whom  the  bill  or  note  is  to  be  paid.  A  note  endorsed 
in  blank  is  like  one  payable  to  bearer,  and  passes  by  delivery,  the 
holder  being  the  assignee  of  the  bill  The  courts  never  inquire 
whether  he  sues  for  himself,  or  as  trustee  for  some  other  person. 

Bond  Payable  to  Bearer. 

Even  a  bond  made  payable  to  bearer  has  been  held  to  pass  by 
delivery,  in  the  same  manner  as  a  bank  note  payable  to  bearer,  or  a 
bill  of  exchange  endorsed  in  blank 

Ignoring  the  Endorsement. 

The  holder  may  strike  out  the  endorsement  to  him,  and  aU  prior 
endorsements  in  blank,  except  the  first,  and  charge  the  payee  or 
maker.  There  is  no  necessity  for  any  negotiable  words  in  the 
endorsement. 

Negotiable  Quality. 

A  bill,  originally  negotiable,  continues  so  in  the  hands  of  the  en- 
dorsee, unless  restrained  by  a  special  endorsement  by  the  payee. 
No  subsequent  endorsee  can  restrain  the  negotiability  of  the  bill. 

liability  of  the  First  Endorser. 

The  first  endorser  is  liable  to  every  subsequent  bona  fide  holder, 
even  though  the  bill  or  note  be  forged,  or  fraudulently  circulated. 
If  a  blank  note  or  check  be  endorsed,  it  will  bind  the  endorser  to 
any  sum,  or  time  of  payment,  which  the  person  to  whom  he  entrusts 
the  paper  chooses  to  insert  in  it  This  only  applies  to  the  case 
where  the  body  of  the  instrument  is  left  blank    If  negotiable 
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paper,  regularly  filled  up,  be  endorsed  in  blank,  fhe  endorBer,  as 
sach,  is  held  oidj  according  to  the  terms  and  legal  operation  of  the 
instrument. 

Liability  of  Acceptor  or  Maker. 

In  the  case  of  blank  endorsements,  possession  is  evidence  of  title; 
but  if  the  endorsements  be  all  filled. up,  the  first  endorsee  cannot 
sue  without  showing  that  he  had  taken  up  the  bill  or  note.  The  ac- 
ceptor or  maker  is  liable  only  to  the  last  endorsee.  The  prior  en- 
dorsers had  parted  with  their  interest  in  the  paper,  presumably  for 
a  valuable  consideration.  But  if  the  last  endorsee  protests  the  bill 
for  non-payment,  and  it  be  paid  by  a  prior  endorser,  the  latter  ac- 
quires, by  such  payment,  a  new  title  to  the  instrument. 

Bights  of  Holder.     Overdue  Paper. 

Though  the  holder  of  negotiable  paper  be  entitled  to  recover,  and 
to  exclude  almost  every  equitable  defence,  yet  the  rule  applies  only 
where  such  paper  was  taken  bona  fide  in  the  course  of  business  be- 
fore it  becomes  due.  If  taken  after  it  is  due  and  payable,  the  pre- 
sumption is  against  the  validity  of  the  demand,  and  the  purchaser 
takes  it  at  his  peril,  and  subject  to  every  defense  existing  against 
it  before  it  was  negotiated. 

Note,  Payable  on  Demand. 

It  has  been  a  question,  when  a  note,  payable  on  demand,  is  to  be 
deemed  a  note  out  of  time,  so  as  to  subject  the  endorsee,  upon  a  sub- 
sequent negotiation  of  it,  to  the  operation  of  the  rule.  When  the 
facts  are  ascertained,  the  reasonableness  of  time  is  a  matter  of  law, 
and  every  case  will  depend  on  its  special  circumstances.  If  the 
demand  be  not  made  in  a  reasonable  time  by  the  holder,  the  en- 
dorser is  discharged.*  And  when  a  note  is  negotiated  in  season,  it 
may  afterwards  pass  from  one  endorsee  to  another,  after  it  is  due, 
and  the  holder  will  be  equally  with  the  first  endorsee  protected  in 
his  title. 

Time  of  Presentation. 

There  is  no  certain  time  in  which  a  bill  or  note,  payable  at  sight, 
or  a  given  time  thereafter,  or  on  demand,  must  be  presented  for 
acceptance.  It  must  not  be  locked  up  for  any  considerable  time, 
but  must  be  presented  for  payment  within  a  reasonable  period;  but 
if  placed  in  circulation,  the  courts  are  very  cautious  in  laying  down 
any  rule  as  to  the  time  in  which  it  should  be  presented,  especially 
in  the  case  of  a  foreign  bilL  An  inland  bill  also  may  be  put  in  cir- 
culation before  acceptance;  but  what  will  be  a  reasonable  time  de- 
pends upon  the  particular  circumstances  of  each  case. 

« Thurston  v.  McKnown,  6  Mass.  42S. 
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Bestricted  as  to  its  Negotiability. 

If  a  bill  or  note  be  absolutely  assigned  so  as  to  pass  the  whole  in- 
terest in  the  instrument  to  the  endorsee,  its  negotiable  quality  would 
pass  with  it;  and  probably  its  negotiability  could  not  be  impeded 
by  any  restriction  contained  in  the  endorsement  But  where  the 
endorsement  is  a  mere  authority  to  receive  the  money  for  the  use  or 
according  to  the  directions  of  the  endorser,  it  would  be  evidence, 
that  the  endorsee  did  not  give  a  valuable  consideration,  and  was 
not  the  absolute  owner; 

Endorsed  without  Becourse. 

The  endorser  may  be  exempted  from  liability  by  the  addition  of 
the  term  ^^ithout  recourse,"  or  ''at  his  own  risk."  In  such  case  the 
maker  or  acceptor,  and  prior  endorsers  would  be  held,  according 
to  the  usage  of  commercial  paper,  but  the  immediate  endorser  would 
be  exempted  from  responsibility  by  the  special  contract. 

Over-Due  Paper. 

If  a  bill  or  note  be  negotiated  after  it  is  due,  and  be  thereby 
opened  to  every  equitable  defence,  yet  a  demand  must  be  made  upon 
the  drawee  or  maker  within  a  reasonable  time,  and  notice  given 
to  the  endorser  in  order  to  charge  him  equally  as  if  it  had  been  a 
paper  payable  at  sight,  or  negotiated  before  it  was  due. 

6.  Demand  and  Protest. 

The  demand  of  acceptance  of  a  foreign  bill  is  usually  made  l^  a 
notary,  and  in  case  of  non-acceptance  he  protests  it  This  notarial 
protest  receives  credit  in  all  courts  and  places  by  the  law  and  usage 
of  merchants  without  any  auxiliary  evidence.  It  is  a  requisite  step 
in  the  case  of  a  foreign  bill  and  must  be  promptly  made  upon  re- 
fusal 

Bequiflites  of  Protest. 

The  protest  must  be  made  at  the  time.  In  the  manner,  and  by  the 
person  prescribed,  in  the  place  where  the  bill  is  payable.  It  suf- 
fices, however,  to  note  the  protest  on  the  day  of  the  demand,  and 
it  may  be  drawn  up  in  form  at  a  future  period.  The  protest  is 
necessary  for  the  purpose  of  prosecution,  and  it  must  be  stated  and 
proved  in  a  suit  on  the  bilL 

Protest  of  Inland  Bills* 

On  inland  bills  no  protest  was  required  by  the  common  law,  and 
the  protest  of  an  inland  bill  is  not  deemed  material  or  necessary 
either  in  England  or  this  country,  though  the  practice  is  to  have 
biUs  drawn  in  one  state  on  persons  in  another  protested  by  a 
notary. 
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Notice  of  Non- Acceptance. 

After  the  protest  for  non-acceptance,  immediate  notice  mnst  be 
given  to  the  drawer  and  endorser,  in  order  to  fix  them,  and  the 
omission  wonld  not  be  cnred  by  the  bill  being  presented  for  pay- 
ment, and  snbseqnent  notice  of  the  non-payment,  as  wdl  as  non- 
acceptance.  The  drawer  or  endorser  may  be  sued  at  once  npon  the 
protest  for  non-acceptance,  without  waiting  until  the  bill  be  present^ 
ed  for  payment,  and  refused. 

Protest  of  Foreign  Bills. 

The  English  and  Scotch  rule  requiring  protest  and  notice  of  non- 
acceptance  of  foreign  bills  has  been  adopted  and  followed  as  the 
true  rule  of  mercantile  law  in  many  of  the  United  States,  though 
the  supreme  court  has  held,  that  in  an  action  on  a  protest  for  non- 
payment on  a  foreign  bill,  protest  for  non-acceptance,  or  a  notice 
of  the  non-acceptance  need  not  be  shown;  inasmuch  as  they  were 
not  required  by  the!  custom  of  merchants  in  this  country;  protest 
for  non-payment  being  sufficient*^  It  is  therefore  difficult  to  know 
what  is  the  true  rule  of  the  law  merchant  in  this  country  on  this 
point,  after  such  contradictory  decisions. 

Demand  of  Payment. 

If  the  bill  has  been  accepted,  demand  of  payment  must  be  made 
on  the  day  the  bill  falls  due,  and  must  be  made  by  the  holder  or 
his  agent  upon  the  acceptor  at  the  place  appointed  for  payment,  or 
at  his  house  or  residence,  or  upon  him  personally,  if  no  particular 
place  be  appointed,  and  it  cannot  be  made  by  letter  through  the  post 
office.  There  is,  however,  much  dispute  as  to  the  sufficiency  of  the 
demand  upon  the  maker  of  the  note,  or  the  acceptor  of  the  bilL  If 
no  certain  place  be  api)ointed,  other  than  a  city  at  large,  and  the 
party  has  no  residence  there,  the  bill  may  be  protested  in  such  city 
without  an  idle  attempt  at  inquiry. 

Inquiry  as  to  Besidence. 

The  general  principle  is,  that  due  diligence  must  be  used  to  find 
out  the  parly  and  make  the  demand.  If  a  party  has  absconded, 
that  will,  as  a  general  rule,  excuse  the  demand.  If  he  has  changed 
his  residence  to  some  other  place  within  the  same  state,  the  holder 
must  seek  It  and  make  the  demand  there;  though  if  he  has  removed 
from  the  state,  subsequent  to  the  making  of  the  note  or  accepting 
the  bill,  it  is  sufficient  to  present  the  same  at  his  former  place  of 
residence.  If  there  be  no  other  evidence  of  the  maker's  residence 
than  the  address  on  the  paper,  the  holder  must  make  inquiry  there, 
as  the  presumption  is  that  the  maker  resides  where  the  note  was 

*  Brown  y.  Barry,  3  Dall.  365;  Clarke  v.  Russel,  Id.  41S. 
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dated,  and  contemplated  payment  at  snch  place.  But  this  is  a  pre- 
sumption only,  and  if  the  maker  resides  elsewhere  within  the  state 
when  the  note  falls  due,  and  that  fact  be  known  to  the  holder,  de- 
mand must  be  made  at  the  maker's  place  of  residence. 

English  Bnle,  bb  to  Demand  of  Payment. 

The  English  law  is,  that  if  a  bill  or  promissory  note  be  made  pay- 
able at  a  particular  place,  the  demand  must  be  made  at  that  place, 
because  the  place  is  made  part  and  parcel  of  the  contract*  If,  how- 
ever, the  place  be  deserted  or  closed,  it  amounts  to  a  refusal  to  pay, 
and  a  demand  would  be  useless.  If  a  demand  be  made  upon  the 
maker  elsewhere,  and  no  objection  be  made  at  the  time,  it  wiU  be 
deemed  a  waiver  of  any  necessity  for  a  future  demand. 

Place  of  Payment. 

If  the  person,  at  whose  place  or  house  the  note  or  bill  was  made 
payable,  be  the  holder  of  the  paper,  the  supreme  court  has  held,  that 
it  is  sufficient  for  the  holder  to  examine  the  accounts,  and  ascertain 
that  the  party  who  is  to  pay  has  no  funds  deposited  there.  The 
maker  or  acceptor  is  in  default  by  not  appearing  and  paying,  and 
no  formal  demand  is  necessary.^  If  the  defendant  was  ready  to 
pay  at  the  time  and  place  designated  for  payment,  it  is  matter  of 
defence,  tending  to  discharge  him  from  interest  and  costs.  On 
this  embarrassing  i)oint  of  the  place  of  demand,  it  was  held,  in  a 
New  York  case,  that  though  in  the  instance  of  a  note  payable  at  a 
particular  place,  demand  at  that  place  need  not  be  averred,  yet  it 
the  note  be  made  payable  on  demand  at  a  particular  place,  a  demand 
must  be  made  at  the  place  before  suit  brought 

Memoranda  Written  on  a  Note. 

With  respect  to  the  addition  of  memoranda  to  a  bill  or  note^  des- 
ignating the  place  of  payment,  there  has  been  much  litigation.  The 
general  rule  was,  that  a  memorandum  upon  a  note,  as  to  where  it 
should  be  payable,  was  not  a  part  of  it;  but  the  court  of  errors  of 
New  York  established  the  very  rigorous  doctrine,  that  where,  sub- 
sequent to  the  endorsement  and  return  to  the  maker  of  an  accom- 
modation note,  which  had  no  place  of  payment  marked  upon  it,  the 
maker  added  in  the  margin  a  place  of  payment,  he  had  thereby 
made  a  material  alteration  of  the  contract,  which  discharged  the 
endorser.*  But  where  the  endorser  commits  a  negotiable  note  to  the 
maker,  with  a  blank  for  the  date,  or  sum,  or  time  of  payment,  there 
is  an  implied  agency  given  by  the  endorser  to  the  maker  to  fill  up 
the  blanks. 

*  Woodworth  v.  Bank  of  America,  19  Johns.  381. 

*  Berkshire  Bank  v.  Jones,  6  Mass.  524. 

'  Bank  of  America  v.  Woodworth,  18  Johns.  316  and  19  Johns.  S90i.    . 
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Place  of  Pasmient. 

If  a  bin  of  exchange,  though  drawn  generally,  be  accepted,  payable 
at  a  partioular  place,  it  is  a  special  or  qualified  acceptance,  which 
the  holder  is  not  bound  to  take;  but  if  he  does  take  it,  the  demand 
must  be  made  at  the  place  appointed,  and  not  elsewhere. 

Days  of  Grace. 

Three  days  of  grace  apply  equally,  according  to  the  custom  <rf 
merchants,  to  foreign  and  inland  bills  and  promissory  notes,  and  as 
between  the  endorser  and  endorsee  of  a  note;  and  the  acceptor  or 
maker  has  during  bank  hours  of  the  third  day  after  the  paper  falls 
due,  to  pay.  If,  in  a  commercial  city,  payments  are  made  at  the 
banks,  they  must  be  made  during  bank  hours.  This  affords  the 
n^aker  and  acceptor  the  most  convenient  time  allowed  by  business 
custom.  If  the  third  day  of  grace  falls  on  Sunday,  or  on  a  holiday 
or  day  of  public  rest,  the  demand  must  be  made  on  the  day  pre- 
ceding. 

Bills  Payable  at  Sight. 

The  three  days  of  grace  apply  equally  to  bills  payable  at  sight; 
but  a  bill,  note  or  check  payable  on  demand,  or  where  no  time  of 
payment  is  expressed,  is  payable  immediately  on  presentment,  and 
is  not  entitled  to  the  days  of  grace.  When  a  bill  is  payable  so  many 
days  after  right,  the  day  of  the  date  of  the  instrument,  is,  by  the 
modem  practice,  excluded. 

Unseasonable  Demand. 

It  is  as  equally  improper  to  demand  payment  before  the  expiration 
of  the  third  day  of  grace,  as  after  that  day.  The  demand  must  be 
made  on  that  day,  unless  it  be  a  day  of  public  rest,  and  in  default 
of  such  demand,  the  drawer  of  the  bill  and  the  endorser  of  the  note 
are  discharged.  The  usage  of  a  bank,  in  treating  a  particular  day 
as  a  holiday,  though  not  legally  known  as  such,  will  bind  parties  to 
negotiable  paper,  who  are  cognizant  of  such  usage. 

Time  of  Demand. 

Though  a  bill,  payable  at  a  given  time,  has  never  been  presented 
to  the  drawee  for  acceptance,  the  demand  upon  the  drawee  for  pay- 
ment is  to  be  made  on  the  third  day  of  grace ;  for,  by  commereial 
usage,  a  bill  does  not  become  due  on  the  day  mentioned  on  its  face, 
but  on  the  last  day  of  grace. 

7.  Responsibility  of  Drawer  and  Endorser. 

The  holder  must  not  only  show  a  demand,  or  due  diligence  to  ob- 
tain the  money  of  the  drawee  of  the  bill  or  check,  and  of  the  maker 
of  the  note,  but  he  must  give  reasonable  notice  of  their  default  to  the 
drawer  and  endorsers,  to  entitie  himself  to  suit  against  theoL 
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Notice  to  Drawer  and  Endorser. 

The  object  of  the  notice  is  to  enable  the  drawer  and  endorser  to 
obtain  security  from  those  persons  to  whom  they  are  entitled  to 
resort  for  indemnity.  Notice  to  one  of  several  partners,  or  to  one  of 
several  joint  drawers  or  indorsers,  is  notice  to  them  alL  What  is 
reasonable  notice  may  be  sometimes  a  question  of  law,  and  sometimes 
a  question  of  fact,  but  is  usually  compounded  of  both,  and  proper  for 
the  decision  of  a  jury,  under  the  advice  and  direction  of  the  court. 

Beasonable  Diligence  in  Giving  Notice. 

According  to  the  modern  doctrine,  the  notice  must  be  given  by 
the  first  direct  and  regular  conveyance,  which  means  by  the 
first  mail  that  goes  after  the  day  next  to  the  third  day  of  grace. 
The  law  does  not  require  excessive  diligence,  or  that  the  holder 
should  watch  the  post  office  constantly,  for  the  purpose  of  receiving 
and  transmitting  notices.  Reasonable  diligence  and  attention  is 
all  that  the  law  exacts;  and  each  party  into  whose  hands  a  dis- 
honored bill  may  pass  shall  be  allowed  one  entire  day  for  the  pur- 
pose of  giving  notice.  If  the  demand  be  made  on  Saturday,  it  suf- 
fices to  give  notice  to  the  drawee  or  endorser  on  Monday,  and 
placing  the  notice  by  letter  in  the  post  office  suffices,  though  the  let- 
ter miscarry. 

Delivery  of  the  Notice. 

If  the  holder  use  the  ordinary  mode  of  conveyance,  he  is  not  re- 
quired to  see  that  the  notice  is  brought  home  to  the  party.  Nor 
need  It  be  sent  by  the  public  mail.  The  notice  may  be  sent  by  a 
private  conveyance,  or  special  messenger.  Where  the  parties  live 
in  the  same  town,  it  suffices  to  give  notice  by  letter  through  the 
post  office.  If  not  on  a  mail  route,  the  notice  must  be  personal,  or 
by  a  special  messenger  to  the  dwelling  of  the  drawee  or  endorser. 
Tlie  notice.  In  all  cases,  is  good,  if  left  at  the  dwelling  house  of  the 
party,  in  a  way  reasonably  calculated  to  reach  him;  and  If  the 
house  be  closed  owing  to  his  temporary  absence,  still  the  notice  may 
be  left  there. 

Besidence  of  the  Party. 

If  the  parties  live  in  different  towns,  the  letter  must  be  forwarded 
to  the  post  office  nearest  to  the  domicil  of  the  party,  though  under 
certain  circumstances,  a  more  distant  post  office  may  do.  The  law 
does  not  presume  that  the  holder  of  the  paiper  is  acquainted  with  the 
refiAdence  of  the  endorser;  and  if  the  holder  or  notary,  after  diligent 
inquiry  as  to  such  residence,  cannot  ascertain  it,  or  mistakes  it,  and 
gives  the  notice  a  wrong  direction,  the  remedy  against  the  endorser 
is  not  lost 

BROWNE  KENT — 32 
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Form  of  the  Notice. 

The  notice  must  specify  that  the  bill  is  dishonored,  that  the  drawer 
may  be  enabled  to  secure  his  claim  against  the  acceptor,  and  the 
endorser  against  the  maker,  and  the  notice  may  come  from  any  per- 
son who  is  a  party  to  the  bill.  So,  any  agent,  having  possession  of 
the  bill,  may  give  the  notice,  without  giving  his  authority.  There 
is  no  precise  form  of  the  notice.  It  is  sufficient  that  it  state  the  fact 
of  non-payment,  and  it  is  not  necessary  to  state  expressly,  for  it  is 
justly  implied,  that  the  holder  looks  to  the  endorser. 

Repetition  of  the  Notice. 

It  suffices  for  an  agent  to  give  notice  to  his  principal  of  the  dis- 
honor of  a  bill,  who  must  then  give  the  requisite  notice,  with  due 
diligence,  to  the  i)arties  to  be  fixed.  The  party  receiving  notice  is 
bound  to  give  notice  likewise  to  those  who  stand  behind  him,  and 
to  whom  he  means  to  resort  for  indemnity;  and  if  a  second  en- 
dorser, on  receiving  notice  of  dishonor  of  the  bill,  should  neglect  to 
give  the  like  notice,  with  due  diligence,  to  the  first  endorser,  the 
latter  would  not  be  liable  to  him. 

Copy  of  the  Bill  and  Protest. 

It  is  not  necessary,  in  the  case  of  notice  of  the  non-acceptance^  or 
non-payment  of  a  bill,  that  a  copy  of  the  bill  and  protest  should  ac- 
company the  notice.     It  is  sufficient  to  give  notice  of  the  fact 

ConditionB  of  a  BiU  of  Exchange. 

The  several  parts  of  a  bill  contain  a  condition  to  be  paid  provided 
the  others  remain  unpaid,  and  they  collectively  amount  to  one  bill, 
and  a  payment  to  the  holder  of  either  is  good,  and  a  payment  of  one 
of  a  set  is  payment  of  the  whole. 

Proof  of  a  Foreign  Bill. 

The  drawer  or  endorser,  to  be  charged  on  non-acceptance  or  non- 
payment, is  entitled,  in  the  case  of  a  foreign  bill,  to  call  for  the  pro- 
test, and  the  identical  bill,  or  number  of  the  set  protested,  before 
he  is  bound  to  pay.  It  would  suffice  to  produce  it  at  the  trial,  or 
account  for  its  absence.  He  may  want  it  for  his  own  indemnity,  as 
he  might  otherwise  be  exposed  to  claims  from  some  bona  fide  holder, 
or  person,  who  had  paid  it,  supra  protest,  for  his  honor.  He  is  not 
bound  to  produce  the  other  parts  of  the  set. 

When  Notice  is  not  Requisite. 

In  some  cases  notice  is  not  requisite,  or  the  want  of  it  may  be 
waived.  If  the  drawee  refuses  to  accept,  because  he  has  no  effects 
of  the  drawer  in  hand,  and  the  drawer  has  no  right  to*  draw,  notice 
to  the  drawer  is  unnecessary.  This  exception  to  the  rule  proceeds 
on  the  ground  of  fraud  in  the  drawer,  or  that  notice  to  him  would 
be  useless.     Notice  is  requisite,  if  the  want  of  it  would  produce 
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detrim^^t;  m  if,  in  case  notice  bad  been  given,  and  the  bill  taken 
up,  the  drawer  would  have  had  his  remedy  against  some  third  per- 
son ;  or  it  was  drawn  with  a  bona  fide  expectation  of  assets  in  the 
hands  of  the  drawee,  as  ui)on  the  faith  of  future  consignments  prom- 
ised, or  of  some  fair  mercantile  agreement. 

Necessity  of  Demand  of  Payment. 

The  exception  applies  only  to  the  drawer  and  not  to  the  endorser 
of  a  bill  drawn  without  funds;  and  it  is  now  settled,  that  neither 
the  insolvency  of  the  drawer  or  drawee  or  acceptor,  or  the  fact  that 
the  drawee  had  absconded,  does  away  with  the  necessity  of  a  demand 
for  payment,  and  notice  to  the  drawer  or  endorser;  nor  does  knowl- 
edge in  the  endorser,  at  the  date  of  endorsement,  of  the  insolvency 
of  the  maker  of  the  note  or  drawee  of  the  bill,  avoid  the  necessity  of 
notice,  in  order  to  charge  him.  In  the  case  of  bankruptcy,  it  is 
proper  to  give  notice  to  the  assignees. 

Bank  Checks. 

If  a  bank  check  be  taken  in  the  ordinary  course  of  business,  It  is 
not  an  absolute  payment,  but  only  the  means  to  procure  the  money, 
and  the  holder  is  bound  to  present  it  for  payment  with  ordinary 
diligence ;  and  the  next  day  will  be  in  season.  But  if  the  bank  be 
suspended  from  business  by  process  of  law  before  the  check  can,  with 
due  diligence,  be  presented,  no  demand  need  be  made  or  notice 
given,  and  the  holder  may  waive  the  check  altogether,  and  resort  to 
his  original  demand.  So,  if  the  maker  of  the  check  has  no  funds  in 
the  bank  at  the  date  of  the  check,  it  need  not  be  presented  for  pay- 
ment, previous  to  suit  upon  it 

Granting  Time  for  Payment. 

Giving  time  by  the  holder  to  the  acceptor  of  a  bill  or  maker  of  a 
note  will  discharge  the  other  parties;  but  the  agreement  for  delay 
must  be  one  having  a  sufficient  consideration,  and  binding  in  law 
upon  the  parties;  mere  indulgence  will  work  no  prejudice.  If  the 
holder  gives  time  to  the  endorser,  knowing  that  the  note  was  made 
for  his  accommodation,  he  does  not  thereby  discharge  the  drawer. 
Simply  forbearing  to  sue  the  acceptor,  or  taking  collateral  security 
from  him,  is  no  discharge;  but  giving  new  credit  and  time,  or  ac- 
cepting a  composition  in  discharge  of  the  acceptor,  will  produce  that 
result 

Liability  of  Surety  on  Bill  or  Note. 

The  principle  is,  that  the  drawer  and  endorser  are  in  the  light  of 
sureties  for  tiie  acceptor,  and  the  holder  must  do  nothing  to  impair 
the  right  which  they  have  to  resort  by  suit  to  the  acceptor  for  indem- 
nity, or  which  would  amount  to  a  breach  of  faith  in  him  towards 
the  acceptor.    If  the  liability  of  the  surety  be  varied,  it  discharges 
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him.  But  receiTing  part  of  the  debt  from  the  acceptor  of  a  bill  or 
maker  of  a  note,  works  no  prejudice  to  the  holder's  right  against 
the  drawer  or  endorsers,  for  it  is  in  aid  of  all  parties  who  are  even- 
tually liable. 

Biile  as  to  Giving  Time. 

All  that  the  rule  requires  is,  that  the  holder  shall  not  so  deal 
with  the  acceptor  of  a  bill  or  maker  of  a  note,  by  giving  time,  or 
compounding,  or  giving  credit,  as  to  prejudice  the  right  of  the  other 
parties  to  the  bill,  without  their  assent,  in  the  exercise  of  their 
right  of  recourse  against  the  maker  or  acceptor.  The  holder  may 
give  time  to  an  immediate  endorser,  and  proceed  against  the  par- 
ties behind  him. 

Belease  of  a  Party. 

A  prior  party  to  a  bill  is  not  discharged  by  a  release  of  a  subse- 
quent party.  But  the  holder  cannot  reverse  this  order,  and  com- 
pound with  prior  parties  without  the  consent  of  subsequent  ones, 
for  it  varies  the  rights  of  subsequent  parties,  and  discharges  them. 

Order  of  Liability. 

The  parties  to  a  bill  are  chargeable  in  different  order.  The  ac- 
ceptor is  first  liable,  and  the  endorsers  in  the  order  in  which  they 
stand  on  the  bill;  and  taking  new  security,  or  giving  time,  or 
dischai^ng,  or  compounding  with  a  subsequent  endorser,  cannot 
prejudice  a  prior  endorser. 

Subsequent  Promise  to  Pay. 

If  due  notice  of  non-acceptance  or  non-payment  be  not  given,  or 
a  demand  on  the  maker  of  a  promissory  note  be  not  made,  a  sub- 
sequent promise  to  pay,  by  the  party  entitled  to  notice,  will  amount 
to  a  waiver  of  the  want  of  demand  or  notice;  provided  the  promise 
was  made  clearly  and  unequivocally,  and  with  full  knowledge  of  the 
lack  of  diligence  of  the  holder.  This  knowledge  may  be  inferred  as 
a  fact,  from  the  promise  under  the  attending  circumstances,  with- 
out requiring  clear  and  affirmative  proof  of  the  knowledge. 

Taking  Collateral  Security. 

So,  if  the  endorser  has  protected  himself  from  loss  by  taking  col- 
lateral security  of  the  maker  of  the  note,  or  an  assignment  of  his 
property,  it  is  a  waiver  of  his  legal  right  to  require  proof  of  demand 
and  notice. 

The  Endorser. 

If  the  endorser  comes  again  into  possession  of  the  bill,  he  is  to  be 
regarded  prima  facie  as  the  owner,  and  may  sue  and  recover,  though 
there  be  on  it  subsequent  endorsements,  and  no  endorsement  back 
to  him.  He  may  strike  out  subsequent  names.  To  maintain  a  suit 
against  the  endorser,  the  holder  must  show  due  demand  of  the 
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maker  or  acceptor,  or  a  presentment  for  acceptance,  and  due  notice 
to  Mm  of  the  default;  and  he  need  not  prove  any  prior  endorsement, 
nor  the  hand  of  the  drawer. 

The  Acceptor  of  a  Bill  of  Exchange. 

But  in  a  suit  against  the  acceptor,  the  holder  need  not  show  notice 
to  any  other  person.  The  acceptor  is  liable  at  all  events.  Receiving 
part  from  the  drawer  or  endorser  is  no  discharge  of  the  acceptor. 
Giving  time  to  the  drawer  will  not  discharge  the  acceptor  of  an  ac- 
commodation bill.  Nothing  but  the  statute  of  limitations,  or  pay- 
ment, or  a  release,  or  the  express  declaration  of  the  holder,  will  dis- 
charge the  acceptor.  He  is  bound,  like  tha  maker  of  a  note,  as  the 
principal  debtor.  His  acceptance  is  evidence  that  the  value  of  the 
bill  was  in  his  hands,  or  had  been  received  from  the  drawer.  He 
is  liable  to  the  payee,  to  the  drawer,  and  to  every  endorser.  He 
is  the  first  person,  and  the  last  person  liable,  and  there  is  no  differ- 
ence in  this  respect  between  an  acceptance  given  for  accommodation, 
and  one  given  for  value. 

Acceptance  of  a  Forged  Bill. 

The  acceptor  is  liable  to  an  innocent  holder,  though  the  drawer's 
name  be  forged.  In  a  suit  against  him,  it  is  not  necessary  to  prove 
any  hand  but  that  of  the  first  endorser.  Though  a  bill,  payable  to 
a  fictitious  payee,  be  strictly  void,  yet  if  the  fact  was  known  to  the 
acceptor,  he  may  be  sued  by  an  innocent  ^adorsee,  equally  as  upon 
a  note  payable  to  bearer. 

Tom  Bank  Bills. 

If  the  holder  of  a  bank  bill  cuts  it  into  two  parts  for  the  sole  pur- 
pose of  transmitting  it  by  mail  with  greater  safety,  he  may  recover 
upon  the  production  of  only  one  of  the  parts,  provided  he  shows  he 
is  the  owner  of  the  whole,  and  accounts  for  the  absence  of  the  other 
part  The  parts  of  a  divided  bank  bill  are  not  separately  nego- 
tiabla 

8.  Measure  of  Damages. 

The  engagement  of  the  drawer  and  endorser  of  every  bill  is,  that 
it  shall  be  paid  at  the  proper  time  and  place;  and  if  it  be  not,  the 
holder  is  entitled  to  indemnity  for  breach  of  contract 

European  Law  of  Redrawal  of  a  Bill  of  Exchange. 

The  law  merchant  of  Europe  authorizes  the  holder  of  a  protested 
bill  immediately  to  redraw  from  the  place  where  the  bill  was  pay- 
able on  the  drawer  or  endorser,  in  order  to  reimburse  himself  for  the 
principal  of  the  bUl  protested,  the  contingent  expenses,  and  the 
new  exchange  which  he  pays.  The  law  does  not  insist  upon  an  ac* 
tual  redrawing,  but  it  enables  the  holder  to  recover  what  would 
be  the  price  of  another  new  bill  at  the  place  where  the  bill  was  dis- 
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Iionored,  or  the  loss  on  the  re-exchanga  But  the  endorser  of  a  bill 
is  not  entitled  to  recover  of  the  drawer  the  damages  incnrred  by  the 
non-acceptance  of  the  bill^  unless  he  has  paid  them,  or  1b  liaUe  to 
pay  thenL  Nor  is  the  acceptor  liable  for  the  extra  charges  on  the 
re-exchange.  He  is  only  chargeable  for  the  sum  specified  in  the  bill, 
with  interest 

American  Law  as  to  Protested  Foreign  Bills. 

In  this  country  a  different  practice  from  that  of  re^xchange 
exists,  and  on  this  subject  our  usages  form  an  exception  to  the  com- 
mercial law  of  Euroi)e.  In  New  York,  the  uniform  rule  is  to  allow 
twenty  per  cent  damages  on  the  return  of  foreign  bills  protested  for 
non-acceptance  or  non-payment  The  damages  were  computed  on 
the  principal  sum,  with  interest  on  the  aggregate  amount  from  the 
time  that  notice  of  the  protest  was  given  to  the  drawer  or  endorser. 
The  supreme  court  considered  the  twenty  per  cent  to  be  in  lieu  of 
damages  in  case  of  re-exchange,  but  this  doctrine  was  overruled  by 
the  court  of  errors,  and  the  holder  was  held  entitled  to  recover 
not  only  the  twenty  per  cent,  damages^  together  with  interest  and 
charges,  but  also  the  amount  of  the  bill  liquidated  by  the  rate  of  ex-* 
change,  or  price  of  bills  at  the  place  of  demand  in  Europe,  at  the 
time  of  the  return  of  the  dishonored  bill,  and  notice  ta  the  party  to 
be  charged. 

American  Law  as  to  Protested  Inland  Bills. 

There  is  great  lack  of  uniformity  on  this  subject  in  the  rule  of 
damages  as  prescribed  in  the  laws  of  the  several  states.  The  mis- 
chiefs to  commerce  and  perplexity  to  our  merchants  have  been  fre- 
quently urged  upon  the  consideration  of  congress,  and  the  right  of 
congress  to  regulate  by  some  uniform  rule  the  rate  and  rule  of 
recovery  of  damages  upon  protested  foreign  bUls,  or  bills  drawn  in 
one  state  upon  another,  under  the  power  In  the  constitution  to  regu- 
late commerce  with  foreign  nations,  and  among  the  several  states. 

9.  Mercantile  Guaranties. 

A  guaranty,  in  its  enlarged  sense,  is  a  promise  to  answer  for  the 
payment  of  some  debt,  or  the  performance  of  some  duty,  in  the  case 
of  the  failure  of  another  person,  who,  in  the  first  instance,  is  liable. 
This  engagement  is  analogous,  in  many  respects,  to  that  of  endorser 
of  negotiable  paper. 

Proof  of  Consideration. 

The  English  doctrine  is,  that  all  contracts,  if  merely  in  writing, 
and  not  specialties,  are  to  be  considered  as  parol  contracts,  and  a 
consideration  must  be  proved. 
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Statute  of  Fiauds. 

The  English  statute  of  frauds,  which  has  been  adopted  in  this 
countiy,  requires,  ^hat  upon  any  special  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  person,  the  agreement,  or 
some  memorandum  or  note  thereof,  must  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized." 

Agreeinent  to  Become  a  Guarantor. 

An  agreement  to  become  a  guarantor,  or  surety,  for  another's  en- 
gagement, is  within  the  statute;  and  if  it  be  a  guaranty  for  the  sub- 
sisting debt  or  engagement  of  another  person,  not  only  the  engage^ 
ment,  but  the  consideration  for  it,  must  appear  in  the  writing.  The 
word  "agreement"  in  the  statute  includes  the  consideration  for  the 
promise,  as  well  as  the  promise  itself;  for  without  a  consideration 
there  is  no  valid  agreement  This  English  construction  of  the  stat- 
ute of  frauds  has  been  adopted  in  some  states  and  rejected  in  oth- 
ers. The  decisions  have  all  turned  upon  the  force  of  the  word 
"agreement,"  and  where  by  statute  the  word  "promise"  has  been 
introduced,  by  requiring  the  promise  or  agreement  to  be  in  writing, 
the  construction  has  not  been  so  strict 

Guaranty  Contemporaneous  with  Contract. 

Where  the  guaranty  or  promise,  though  collateral  to  the  principal 
contract,  is  made  at  the  same  time  with  the  principal  contract,  and 
becomes  an  essential  ground  of  the  credit  given  to  the  principal 
debtor,  the  whole  is  one  original  and  entire  transaction,  and  the  con- 
sideration extends  and  sustains  the  promise  of  the  principal  debtor, 
and  also  of  the  guarantor.  No  other  consideration  need  be  shown 
than  that  for  the  original  agreement,  upon  which  the  whole  debt 
rested,  and  that  may  be  shown  by  parol  proof,  as  not  being  within 
the  statute. 

Guaranty  of  a  Previous  Debt  of  Another. 

If,  however,  the  guaranty  be  of  a  previously  existing  debt  of  an- 
other, a  consideration  is  necessary  to  be  shown,  and  must  appear 
in  writing,  as  part  of  the  collateral  undertaking;  for  the  considera- 
tion of  the  original  debt  will  not  attach  to  this  subsequent  promise. 

New  Consideration  of  Guaranty. 

But  if  the  promise  to  pay  the  debt  of  another  arises  out  of  some 
new  and  original  consideration  of  benefit  or  harm  moving  between 
the  newly  contracted  parties,  it  is  then  not  a  case  within  the  statute. 

Collateral  Promise  to  Fay  Another's  Debt. 

There  are  no  such  words  in  the  statute  of  frauds  as  original  or 

'^.ollateral.     The  promise  is  to  answer  for  the  debt  or  default  of  an- 

-:tier.     The  term  "debt"  implies,  that  the  liability  of  the  principal 
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had  been  precedently  incurred;  but  a  default  may  arise  upon  an 
executory  contract;  and  a  promise  to  pay  for  goods  to  be  furnished 
by  another  is  a  collateral  promise  to  pay  on  the  other's  default,  pro- 
vided the  credit  was,  in  the  first  instance,  given  solely  to  the  other. 
If  the  whole  credit  be  not  given  to  the  person  who  comes  in  to  answer 
for  another,  his  undertaking  is  collateral,  and  must  be  in  writing. 
If  the  original  debt  remains  a  subsisting  debt,  a  promise  by  a  third 
party  to  pay  it,  in  consideration  of  forbearance,  is  a  collateral 
promise. 

Demajid  and  Notice  in  Cases  of  Quaranty. 

The  doctrine  in  the  case  of  negotiable  paper,  as  to  demand  and  no- 
tice, has  only  a  feeble  and  qualified  application  to  the  guarantor. 
Thus  it  has  been  held,  that  the  guarantor  of  a  note  could  be  dis- 
charged by  the  laches  of  the  holder,  as  by  neglect  to  make  demand  of 
payment  of  the  maker,  and  to  give  notice  of  non-payment  to  the 
guarantor,  provided  the  maker  was  solvent  when  the  note  fell  due, 
and  became  insolvent  afterwards.  The  rule  is  not  so  strict  as  in  the 
case  of  mere  negotiable  pai)er,  and  the  neglect  to  give  notice  must 
have  produced  some  loss  or  prejudice  to  the  guarantor.  In  the  case 
of  the  absolute  guaranty  of  the  payment  of  a  note,  no  demand  or  no- 
tice is  requisite  to  fix  the  guarantor.  But  when  the  contract  of  a 
guarantor  or  surety  is  duly  understood  by  a  fair  construction  of  the 
instrument,  the  principle  is  well  settled,  that  the  liability  of  the 
surety  cannot  be  extended  by  implication. 

10.  Principal  Treatises  on  Bills  and  Notes. 

The  earliest  English  work  on  bills  was  Malyne's  Lex  Mercatoria, 
written  in  the  reign  of  James  L  It  contains  the  rules  and  mercan* 
tile  usages  then  prevailing  in  England.  No  notice  is  taken  of  prom- 
issory notes  and  checks.  The  work  of  Marcus,  published  in  1651, 
is  particular,  formal  and  exact  Molloy  in  the  reign  of  Charles  IL 
in  his  work  on  maritime  law,  gives  a  summary  of  the  law  relating 
to  bills  of  exchange.  Beawes'  Lex  Mercatoria  Rediviva  was  a  much 
superior  work  to  that  of  Malyne,  and  contains  a  valuable  collection 
of  the  rules  and  usages  of  law  on  the  subject  of  bills  of  exchange. 
Promissory  notes  were  not  introduced  into  general  use  until  near 
the  close  of  the  reign  of  Charles  IL  Cunningham  published  a  com- 
pilation in  the  middle  of  the  last  century  of  adjudged  cases  on  bills 
and  notes,  which  feU  into  oblivion  on  the  appearance  of  Kyd's 
treatise  on  bills  and  notes  in  1790,  which  was  a  valuable  digest  to 
the  practicing  lawyer.  In  1799  Chitty's  able  treatise  on  bills,  notes, 
and  checks  first  appeared.  The  works  of  Park  and  Marshall  on  In- 
surance, Abbot  on  Shipping  and  Jones  on  Bailment  contained  much 
information  on  commercial  jurisprudence.  Pothier  on  Bills  is  es- 
sentially a  commentary  upon  the  French  ordinance  of  1673.     This 
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ordinance  digested  the  law  of  bills  of  exchange,  and  with  some  al- 
terations and  amendments,  was  incorporated  into  the  commercial 
code  of  1807.  Pardessns  has  written  a  valuable  commentary  on  this 
part  of  the  code.  Merlin  has  given  a  clear  and  concise  summary 
of  the  law  concerning  negotiable  paper,  and  Thompson's  treatise  on 
the  law  of  bills  and  notes  in  Scotland  is  spoken  of  in  high  terms. 
The  law  concerning  negotiable  paper  has  at  length  become  a  science, 
which  can  be  studied  with  great  advantage  in  the  various  codes, 
treatiseri  aad  judldal  dedsions. 
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LECTURE  ZLV. 
TITLE  TO  MERCHANT  VBSSfii:i& 

Law  of  Shipping. 

The  law  concerning  shipping  and  seamen,  negotiable  paper  and 
marine  insurance  controls  the  most  busy  concerns  of  manMnd.  It 
consists  of  a  system  of  principles  and  facts,  in  the  shape  of  uaages, 
regulations  and  precedents,  which  are  assimilated  in  the  codes  of 
aU  commercial  nations,  and  distinguished  for  simplicity  of  design, 
equity  of  purpose  and  variety  of  provisions.  The  law  of  shipping 
may  be  arranged  under  the  following  general  heads: 

1.  The  title  to  vessels. 

2.  The  persons  employed  in  the  navigation  of  merchant  ships. 

3.  The  contract  of  affreightment 

Bequisites  to  a  Valid  Title  to  Vessels. 

The  title  to  a  ship,  acquired  by  purchase,  passes  by  writing.  A 
bill  of  sale  is  the  true  and  proper  muniment  of  title  to  a  ship,  and 
one  which  all  maritime  courts  ordinarily  require.  Possession  of  a 
ship,  and  acts  of  ownership  will,  in  this,  as  in  other  cases  of  property, 
be  presumptive  evidence  of  title,  without  the  aid  of  documentary 
proof,  unless  contrary  proof  be  adduced;  and  a  sale  and  delivery  of 
a  ship,  without  any  bill  of  sale  or  instrument,  will  be  good  at  law 
as  between  the  parties.  But  the  presumption  of  title  arising  from 
possession  may  easily  be  destroyed,  and  the  mere  fact  of  possession 
by  the  vendor  is  not,  of  itself,  sufficient  to  give  a  title. 

Authority  of  Master  of  Ship. 

Though  the  master  of  a  ship  be  clothed  with  great  powers,  con- 
nected with  the  employment  and  navigation  of  the  vessel,  he  has 
no  authority  to  sell,  except  in  a  case  of  great  necessity,  where  he  has 
an  implied  discretionary  power. 

Sale  of  Condemned  Vessel. 

Frequently  the  sale  of  a  ship  has  been  procured  in  foreign  coun- 
tries, by  order  of  some  admiralty  court,  as  a  vessel  unfit  for  service. 
Such  sales  are  apt  to  be  collusively  conducted,  and  the  English 
courts  of  common  law  do  not  regard  them  as  binding,  even  though 
made  bona  fide,  and  for  the  actual  as  well  as  the  intended  benefit 
of  the  parties  in  interest  They  hold,  that  the  admiralty  courts 
possess  no  such  power  by  the  law  of  nations.  Lord  StoweU,  on  the 
other  hand,  defended  the  practice,  which  obtained  in  the  vice-ad- 
miralty courts  abroad,  of  ordering  a  sale,  under  the  superintendence 
of  the  court,  when  the  necessity  of  the  sale  was  proved.  The  pro- 
ceeding which  is  condemned  by  the  courts  of  law  is  a  voluntary 
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proceeding,  instituted  by  the  master  blmself  on  a  petition  for  a 
sale,  founded  on  proof  of  the  unnavigable  condition  of  the  vessel. 

Sale  under  Adverse  Claim  in  Admiralty. 

Such  a  case  is  to  be  distinguished  from  one  in  which  the  ad- 
miralty has  regular  jurisdiction  of  the  subject,  by  a  proceeding  in 
rem,  founded  on  some  adverse  claim.  In  that  instance,  the  power 
of  sale  is  in  the  sound  discretion  of  the  court,  and  is  indisputable. 
Hiis  is  a  proposition  of  universal  law,  founded  on  the  commercial 
intercourse  of  states. 

Delivery  of  Fossession. 

Upon  the  sale  of  a  ship  in  port,  delivery  of  possession  is  requisite 
to  make  the  title  perfect  If  the  buyer  suffers  the  seller  to  re- 
main In  possession,  and  act  as  owner,  and  the  seller  should  become 
bankrupt,  the  property  would  be  liable  to  his  creditors,  and  in  some 
cases,  also  to  judgment  creditors  on  execution.  The  same  rule 
exists  in  the  case  of  the' mortgage  of  a  ship.  But  where  a  sale  is 
by  a  part  owner,  it  is  similar  to  the  sale  of  a  ship  at  sea,  and  actual 
delivery  cannot  take  place. 

Sale  of  a  Ship  at  Sea. 

If  the  ship  be  sold  while  abroad  or  at  sea,  a  delivery  of  the  bill 
of  sale  and  other  documents  transfers  the  property,  as  in  the  case  of 
the  delivery  of  the  key  of  a  warehouse.  It  is  the  only  delivery 
that  the  circumstances  of  the  case  admit  of,  and  gives  the  buyer  or 
mortgagee  the  ability  to  take  actual  possession  immediately  on  the 
return  of  the  ship.  If  the  buyer  takes  possession  of  a  ship  sold 
while  at  sea,  within  a  reasonable  time  after  her  arrival  in  port, 
his  title  will  prevail  against  that  of  a  subsequent  purchaser  or  at- 
taching creditor.  The  buyer  takes  subject  to  aU  incumbrances, 
and  to  all  lawful  contracts  made  by  the  master  respecting  the  em- 
ployment and  hyiK)thecation  of  the  ship  prior  to  notice  of  the 
transfer. 

liiability  of  Owner  of  Ship. 

The  owner  is  personally  liable  for  necessaries  furnished,  and 
repairs  made  to  a  ship,  by  order  of  the  master.  A  point  of  dispute 
is,  who  is  to  be  regarded  as  the  contracting  party,  and  owner  pro 
hac  vice.  The  ownership,  as  to  this  subject,  is  not  determined  by 
the  register,  but  upon  whose  credit  the  work  was  done.  Nor  is  a 
regular  bill  of  sale  of  the  property  essential  to  exempt  the  former 
owner  from  responsibility  for  supplies  furnished.  But  where  the 
contract  of  sale  is  made,  and  possession  delivered,  the  fact  that  the 
naked  title  remains  in  the  vendor  for  his  security  does  not  render 
him  liable,  as  owner,  on  the  contracts,  or  for  the  conduct  of  the 
master. 


■ 
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liaUlity  of  Mortgagee  of  VeeseL 

The  weight  of  American  decisions  favors  the  position,  that  a 
mortgagee  of  a  ship  out  of  possession  is  not  liable  for  repairs  or 
necessaries  procured  on  the  order  of  the  master,  and  not  upon  the 
particular  credit  <rf  the  mortgagee,  who  was  not  in  receii)t  of  the  > 

freight     The  rule  is  otherwise,  when  the  mortgagee  is  in  possession, 
and  the  vessel  employed  in  his  service.     If  the  claimant  dealt  with  I 

the  mortgagor  solely  as  owner,  he  cannot  look  to  the  mortgagee,  ; 

who  was  not  at  the  time  in  possession,  and  not  known  to  the  j 

plaintiff. 

If  the  mortgagee  has  left  the  possession  and  control  of  the  ship 
to  the  mortgagor,  he  will  not  be  liable  to  the  master  for  wages  or 
disbursements^  or  to  any  other  person  for  rejmirs  and  necessaries 
done  or  supplied  by  the  master's  order,  where  the  mortgagor  has 
been  treated  as  owner.^  If,  however,  there  has  been  no  such  dealing 
with  the  mortgagor  in  the  character  of  owner,  but  the  credit  has 
been  given  to  the  person  who  may  be  owner,  it  is  a  question,  whether 
the  liability  will  attach  to  the  beneficial  or  to  the  legal  owner.  The 
principle  is  laid  down,  that  the  vendee  of  a  ship,  wliatever  equitable 
title  he  may  possess,  is  not  liable  for  supplies  furnished  before  the 
legal  title  was  conveyed  to  him  and  r^stered,  and  when  he  was 
unknown  to  the  tradesmen  who  supplied  the  articles. 

Liability  of  the  Charterer  of  a  VesseL 

It  has  been  held,  that  the  regular  registered  owner  of  a  ship  is 
not  liable  for  supplies  purchased  by  order  of  the  charterer,  who  had 
chartered  the  sliip  at  a  certain  rent  for  a  number  of  voyages.  The 
owner  liad  divested  himself,  in  that  case,  of  the  control  and  posses- 
sion of  the  vessel  during  the  existence  of  the  charter-party,  and  had 
no  right  to  appoint  the  captain.  If,  however,  the  general  owner 
retains  possession,  and  contracts  to  carry  a  cargo  or  freight  for  the 
voyage,  the  charter-party  is  a  mere  affreightment,  sounding  in  cov- 
enant, and  the  freighter  is  not  clothed  with  the  character  or  legal 
responsibility  of  ownership.  The  general  owner,  in  such  case,  is 
entitled  to  the  freight,  and  may  sue  the  consignee  in  the  name  of  the 
master,  or  may  enforce  his  claim  by  detaining  the  goods  until  pay- 
ment, the  law  giving  him  a  lien.  But  where  the  freighter  hires 
the  possession,  command  and  navigation  of  the  ship  for  the  voyage, 
he  becomes  the  owner,  and  is  responsible  for  the  conduct  of  the 
master  and  mariners;  and  the  general  owner  has  no  lien  on  the 
freight,  because  he  is  not  the  carrier.^ 

*  Fisher  v.  Willing,  8  Serg.  &  R.  118;  Thorn  v.  Hicks,  7  CJow.  697. 

'  Marcardier  v.  Chesapeake  Ins.  Co.,  8  Oranch,  39;  Grade  v.  Palmer,  8  Wheat. 
605. 
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Custom  House  Documents. 

Our  government,  like  other  commercial  nations,  confers  peculiar 
privileges  upon  American  built  ships,  and  owned  by  our  own  cit- 
izens. The  object  of  the  registry  acts  is  to  encourage  our  own 
trade,  navigation  and  ship  building,  by  granting  exclusive  privileges 
of  trade  to  the  flag  of  the  United  States.  These  provisions  tend  to 
prevent  the  commission  of  fraud  upon  individuals,  as  well  as  to  ad- 
vance the  national  policy.  The  registry  of  all  vessels  at  the  custom 
house,  and  the  memoranda  of  the  transfers  add  great  security  to 
title,  and  bring  our  marine  under  the  inspection  of  the  government 

Acts  of  Congress. 

The  Acts  of  Congress  of  1792  and  1793  constitute  the  basis  of  the 
regulations  in  this  country  for  the  foreign  and  coasting  trade,  and 
also  for  the  fisheries,  and  they  correspond  closely  with  the  provisions 
of  the  British  statutes,  passed  under  George  IXL 

Bequisites  of  an  American  Vessel. 

No  vessel  is  deemed  a  vessel  of  the  United  States,  or  entitled  to 
the  privileges  of  one,  unless  registered,  and  wholly  owned  and  com- 
manded by  a  citizen  of  the  United  States.  The  American  owner, 
in  whole  or  in  part,  ceases  to  retain  his  privileges  as  such  owner,  if 
he  usually  resides  in  a  foreign  country,  during  the  continuance  of 
such  residence,  unless  he  be  a  consul,  or  an  agent  for,  and  a  partner 
in  some  American  house,  carrying  on  trade  with  the  United  States. 

Begistry  of  Vessels. 

The  register  is  to  be  made  by  the  collector  of  the  port  to  which 
such  ship  shall  belong,  or  in  which  it  shall  be,  and  founded  on  the 
oath  of  one  of  the  owners,  stating  the  time  and  place  where  the  ves- 
sel was  built,  or  that  she  was  captured  in  war  by  a  citizen  as  prize, 
and  lawfully  condemned  or  forfeited  for  a  breach  of  law.  The  docu- 
ment shall  state  the  owners  and  master,  and  that  they  are  citizens; 
also  that  no  subjects  of  a  foreign  power  are  directly  or  indirectly, 
by  way  of  trust,  or  otherwise,  interested  therein.  In  certain  cases, 
the  master,  likewise,  makes  oath  of  citizenship. 

Certificate  of  Survey. 

Previous  to  the  registry,  a  certificate  of  survey  is  to  be  produced 
and  security  given,  that  the  certificate  of  such  registry  shall  be 
solely  used  for  the  ship,  and  shall  not  be  sold,  lent,  or  otherwise  dis- 
posed of. 

CaJicellation  of  Certificate  of  Begristry. 

If  the  vessel,  or  any  interest  therein,  be  sold  to  any  foreigner,  and 
the  vessel  be  within  the  United  States,  the  certificate  of  the  registry 
shall,  within  seven  days  after  the  sale,  be  delivered  to  the  collector 
of  the  district  to  be  cancelled.     If  the  sale  be  made  when  the  vessel 
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is  abroad  or  at  sea,  the  certificate  is  to  be  delivered  up  within  eight 
days  after  the  master'is  arrival  within  the  United  States. 

Sale  of  VesBel  Abroad. 

If  the  transfer  of  a  registered  vessel  be  made  to  a  foreigner  in  a 
foreign  port,  for  the  purpose  of  evading  the  revenue  laws  of  the 
foreign  country,  it  works  a  forfeiture  of  the  vessel,  unless  the  trans- 
fer be  made  known  within  eight  days  after  the  return  of  the  vessel 
to  a  port  in  the  United  States,  by  a  delivery  of  the  certificate  of  regis- 
try to  the  collector  of  the  port  80,  if  a  registered  vessel  be  sold, 
in  whole  or  in  part,  while  abroad,  to  a  citizen  of  the  United  States, 
the  vessel,  on  her  first  arrival  in  the  United  States  thereafter,  shall 
be  entitled  to  all  the  privileges  of  an  American  ship,  provided  a  new 
certificate  of  registry  be  obtained  within  three  days  after  the  master 
makes  his  final  report  upon  her  first  arrivaL 

Alteration  or  Tranefer  of  VesaeL 

If  a  vessel  be  built  in  this  country,  the  ship  carpenter's  certificate 
is  requisite  to  obtain  the  register,  and  the  collector  shall  grant  an 
abstract  or  certificate  of  such  registry.  When  a  vessel,  duly  reg 
istered,  shall  be  sold  or  transferred,  in  whole  or  in  part,  to  a  citi- 
zen of  the  United  States,  or  shall  be  altered  in  form  or  burden,  she 
must  be  registered  anew,  and  her  former  certificate  of  registry  de- 
livered up,  or  she  ceases  to  be  deemed  a  vessel  of  the  United  States. 
In  every  sale  or  transfer,  there  must  be  a  bill  of  sale,  which  shall  re- 
cite at  length  the  certificate  of  registry;  otherwise  the  vessel  cannot 
be  registered  anew.  Upon  every  change  of  master,  the  owner  must 
report  such  change  to  the  collector,  and  have  the  fact  endorsed  upon 
the  certificate  of  registry.  If  any  ship,  so  registered,  be  sold,  in 
whole  or  in  part,  to  a  foreigner,  and  the  sale  be  not  so  made  known, 
the  whole  or  the  share  owned  by  the  citizen  who  sells  becomes  for- 
feited. 

Vessaels  Lieensed  for  the  Coasting  Trade. 

Vessels  enrolled  and  licensed,  or  licensed  only.  If  under  twenty 
tons,  are  entitled  to  the  privileges  of  the  coasting  trade  or  fisheries. 
The  same  requisites  for  enrolling  such  vessels  exist  and  must  be 
complied  with,  as  are  necessary  for  the  registry  of  other  vessels, 
and  the  same  duties  required.  Any  vessel  may  be  enrolled  and 
licensed,  that  may  be  registered,  upon  the  registry  being  given  up; 
and  any  enrolled  vessel  may  be  registered,  upon  the  enrolment 
and  license  being  given  up.  To  obtain  a  license  for  carrying  on 
the  coasting  trade  or  fisheries,  the  owner  or  ship's  husband  and 
master  must  give  security  to  the  United  States,  that  the  vessel 
be  not  employed  In  any  trade,  whereby  the  revenue  of  the  country 
may  be  defrauded.  The  master  must  make  oath,  that  he  is  a  citizen, 
and  that  the  license  shall  not  be  used  for  any  other  vessel  or  em- 
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plojment;  and  if  tbe  vessel  be  less  than  twenty  tons  burthen,  that 
she  is  whoUj  the  property  of  a  citizen  of  the  United  States* 

Ooasting  VobmIb  not  Exirolled. 

Vessels  engaged  in  snch  vocation  without  being  enrolled  and 
licensed,  or  licensed  only,  shall  pay  alien  duties,  if  in  ballast,  or  laden 
with  goods,  the  growth  or  manufacture  of  the  United  States.  They 
shall  be  forfeited  if  laden  with  any  articles  of  foreign  growth  or 
manufacture,  or  distilled  spirits. 

Forfeiture  of  Coasting  Vessels. 

If  any  vessel,  enrolled  or  licensed,  proceed  on  a  foreign  voyage  with- 
out first  surrendering  her  enrolment  and  license,  and  being  duly  reg- 
istered, she  shall,  with  her  cargo  imported  into  the  United  States, 
be  subject  to  forfeiture. 

New  Begister  Qranted. 

Whenever  any  vessel  is  transferred  by  process  of  law,  and  the  reg- 
ister, enrolment  or  license  is  retained  by  the  former  owner,  a  new 
one  may  be  obtained,  without  the  return  of  the  oiiginal  document 

Captured  Vessels. 

Vessels  captured  and  condemned  by  a  foreign  power  or  by  sale  to 
a  foreigner,  are.  to  be  considered  as  foreign  ships,  and  not  entitled 
to  a  new  register,  even  though  they  afterwards  become  American 
property,  unless  the  former  owner  regain  his  title  by  purchase  or 
otherwise. 

Sea  Letters. 

Every  vessel,  owned  by  a  citizen  of  the  United  States,  and  going 
to  a  foreign  country,  and  if  unregistered,  sailing  with  a  sea  letter,  is 
entitled  to  a  passport,  furnished  by  the  collector  of  the  district. 
But  no  sea  letter,  certifying  any  vessel  to  be  the  property  of  a  cit- 
izen can  be  issued,  except  to  ships  duly  registered,  or  enrolled  and 
licensed,  or  to  vessels  wholly  owned  by  citizens  of  the  United  States, 
and  furnished  with  proper  custom  bouse  documents. 

BiU  of  Sale  of  Vessel. 

The  English  registry  act  required  the  certificate  of  the  registry 
to  be  recited  at  length  in  every  bill  of  sale  of  a  British  ship  to  a  Brit- 
ish subject,  otherwise  the  bill  of  sale  was  void.  The  laws  of  the 
United  States  do  not  go  to  that  rigorous  extent,  and  the  only  conse- 
quence of  a  transfer,  omitting  a  recital  of  the  certificate  of  registry, 
is  that  the  vessel  cannot  be  registered  anew,  and  she  loses  the  priv- 
Ueges  of  an  American  ship. 

Omission  to  Begister. 

The  want  of  a  register  is  not  a  ground  of  forfeiture,  but  the  cause 
only  of  loss  of  American  privileges.     Every  vessel,  wherever  built, 
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and  owned  by  an  American  citizen,  is  entitled  to  a  custom  house 
document  for  protection,  termed  a  passport  The  omission  of  strin- 
gent rules  in  this  countiy  as  to  rendering  void  a  bill  of  sale  whicli 
does  not  annex  a  recital  of  the  certificate  of  registry,  relieves  us 
from  many  embarrassments  which  have  arisen  in  the  English  courts 
relative  to  the  sale  and  mortgage  of  ships. 

Mortgage  of  a  Ship. 

It  has'been  a  question  of  much  discussion  in  the  English  courts, 
whether  the  statutes  of  Oeorge  III.  had  not  destroyed  the  conmion 
law  right  of  conveying  a  ship  by  way  of  mortgage,  like  other  per- 
sonal property;  and  whether  the  mortgagee  had  not  a  complete  title, 
beyond  the  power  of  redemption,  after  the  transfer  of  the  legal  title, 
as  endorsed  on  the  certificate  of  registry.  But  no  such  questions 
can  possibly  arise  under  the  registry  acts  of  congress. 

Object  of  the  Begistry. 

The  registry  is  not  a  document  required  by  the  law  of  nations,  as 
expressive  of  a  ship's  national  character.  The  acts  relating  to  regis- 
try are  considered  as  forms  of  local  or  municipal  institutions  for 
the  purposes  of  public  policy.  They  are  imperative  only  upon  the 
voluntary  transfer  of  parties,  and  do  not  apply  to  transfers  by  act 
or  operation  of  law.  They  are  said  to  be  peculiar  to  England  and 
to  the  United  States;  whose  maritime  and  navigation  system  is 
formed  upon  the  model  of  that  of  Great  Britain.  Similar  ordi- 
nances, in  many  respects,  have  been  passed  in  France.  The  register 
is  not  of  itself,  evidence  of  property,  unless  it  be  confirmed  by  auxil- 
iary circumstances,  to  show  that  it  was  made  by  authority  of  the 
person  named  in  it,  and  who  is  sought  to  be  charged  as  0¥nier.  It 
is  but  presumptive  evidence  in  the  first  instance,  as  an  equitable 
title  in  one  person  might  legally  exist,  consistently  with  the  docu- 
mentary title  at  the  custom  house  in  another. 

Fart  Owners. 

The  several  part  owners  of  a  ship  are  not  partners,  but  t^iants 
in  common.  Each  has  his  distinct,  though  undivided  interest;  and 
when  one  of  them  is  appointed  to  manage  the  concerns  of  the  ship 
for  the  common  benefit,  he  is  termed  the  ship's  husband. 

Partnerships  Becommended. 

Valin  commends  the  utility  of  these  associations  of  part  owners 
in  maritime  enterprises,  in  order  to  unite  the  wisdom  of  joint  coun- 
cils, as  well  as  to  divide  the  risks  and  losses  incident  to  an  extended 
maritime  commerce,  which  is  exposed  to  many  hazards. 

Marine  Law  of  England. 

The  English  marine  law,  respecting  part  owners  of  vessels,  is 
noted  for  the  wisdom  and  equity  of  its  provisions,  and  has  an  un- 
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doubted  pre-eminence  over  the  common  law  doctrine  of  a  tenancy 
in  common  in  chattels. 

Act  of  the  Majority  of  Owners, 

If  there  be  no  certain  agreement  among  themsdyefs,  respecting 
the  employment  of  the  ship,  the  court  of  admiralty  authorizes  a 
majority  in  value  of  the  part  owners  to  employ  the  ship  upon  any 
ph)bable  adventure,  and  at  the  same  time  secures  the  Interest  of  the 
dissenting  minority.  Ownership  in  a  ship  is  ordinarily  not  Uke  the 
case  of  joint  concern  or  partnership,  nor  does  the  English  law  give 
power  to  the  majority  to  control,  in  their  discretion,  the  whole  con- 
cern. The  court  of  admiralty  takes  a  stipulation  from  the  majority, 
in  a  sum  equal  in  value  to  the  shares  of  the  minority,  either  to  restore 
and  bring  back  the  ship,  or  pay  the  minority  the  value  of  their 
shares.  In  this  case,  the  ship  sails  wholly  at  the  charge  and  risk, 
and  for  the  benefit  of  the  majority. 

Bights  of  the  Minority  of  Ship  Owners. 

This  security  the  minority  obtains  upon  a  warrant  issued  upon 
their  application  to  arrest  the  ship.  If  the  vessel  be  sent  to  sea  by 
the  majority  without  this  security,  and  she  be  lost  without  any  tor- 
tious act  in  the  majority,  the  minority  have  no  remedy  in  law  or 
equity.  If  the  minority  have  possession  of  the  ship,  and  refuse  to 
employ  her,  the  majority  on  a  similar  warrant,  may  obtain  posses- 
sion, and  send  the  ship  to  sea,  on  giving  the  like  security. 

Jurisdiction  of  Admiralty  and  Chancery  Courts. 

The  jurisdiction  of  the  admiralty  extends  to  the  taking  of  a  vessel 
from  a  wrong  doer,  and  delivering  her  over  to  the  rightful  owner. 
The  court  of  chancery  exercises  equitable  jurisdiction  in  cases 
where  the  admiralty  cannot,  as  where  the  shares  are  not  ascertained. 

Dispute  between  the  Owners. 

If  the  part  owners  be  equally  divided  in  opinion  as  to  the  employ- 
ment of  the  ship,  either  party  may  obtain  the  like  security  from 
the  other  seeking  to  employ  her.  It  is  said,  that  the  court  of  ad- 
miralty has  no  jurisdiction  to  compel  an  obstinate  part  owner  to  sell 
his  share^    If  he  makes  a  sale,  he  can  only  sell  his  undivided  right 

Sale  by  a  Fart  Owner. 

The  interest  of  part  owners  is  so  far  distinct,  that  one  of  them 
cannot  dispose  of  the  share  of  another.  Yet  it  is  possible,  that  a 
ship  may  be  hdd,  not  only  by  part  owners,  as  tenants  in  ccHnmoa^ 
but  in  partnership^  by  partners.  And  though  a  part  owner  can  sdl 
only  his  skare,  yet  one  partner  can  dispose  of  the  entLie  subject, 
and  the  case  of  vessels  does  not  form  an  exception,  whok  tkej  are 
owned  by  a  partnership. 

BROWKE  KENT — 33 
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IMstlnction  between  Part  Owners  and  Partners. 

There  is  a  clear  distinction  between  part  owners  and  partners. 
Part  ownership  is  but  a  tenancy  in  common;  and  a  person  who  has 
only  a  part  interest  in  a  ship,  is  generally  a  part  owner,  and  not  a 
joint  tenant  or  partner.  As  part  owner,  he  has  only  a  disposing 
power  over  his  own  interest  in  the  ship,  and  he  can  convey  no 
greater  title.  But  there  may  be  a  partnership,  as  well  as  co-tenancy 
in  a  vessel,  and  in  that  case,  one  part  owner,  in  the  character  of 
partner,  may  sell  the  whole  vessel,  and  the  vendee,  in  a  case  clear 
from  fraud,  will  have  an  indefeasible  title  to  the  entire  ship.  A 
part  ownership  is  the  general  relation  between  ship  owners,  while 
a  partnership  in  a  vessel  is  the  exception,  and  requires  to  be  spe- 
cially shown. 

Bights  of  Fart  Owners. 

Part  owners,  on  the  spot,  have  an  implied  authority  from  the  ab- 
sent part  owners  to  order  for  the  conmion  concern  whatever  is  neces- 
sary for  the  preservation  and  proper  employment  of  the  ship.  They 
are  analogous  to  partners,  and  liable  as  such  for  necessary  repairs 
and  stores  ordered  by  one  of  themselves. 

Liability  of  Fart  Owners. 

The  English,  Scotch  and  American  laws  render  part  owners,  in 
all  cases,  responsible  in  solido  as  partners,  for  repairs  and  neces- 
sary expenses  relating  to  the  ship,  and  incurred  on  the  authority 
of  ^e  master,  or  ship's  husband.  The  law  of  Holland  and  of  France 
deemed  it  prejudicial  to  trade  to  carry  the  responsibility  of  part 
owners  to  this  extent,  and  the  rule  in  those  countries  is,  that  each 
part  owner  of  a  ship  shall  be  answerable  no  further  than  to  the 
extent  of  his  share. 

Limit  of  Responsibility. 

But  where  a  ship  has  been  duly  abandoned  to  separate  insurers, 
they  are  not  responsible  to  each  other  as  partners,  but  each  one  is 
answerable  for  the  previous  expenses  of  the  ship,  ratably  only  to 
the  extent  of  his  interest  as  insurer. 

French  Lai^  as  to  Control  of  Vessel. 

By  the  French  law,  the  majority  in  interest  of  the  ship  contrd 
the  rest;  hence  one  part  owner  holding  such  large  interest  may  gov- 
em  the  management  of  the  vessel  against  the  wishes  of  a  score  of 
other  owners,  whose  interests  united  do  not  equal  his. 

Bights  of  the  Minority  of  Ship  Owners. 

This  control  relates  to  the  equipment  and  employment  of  the  ship, 
and  the  minority  must  contribute;  but  the  minorily  cannot  be  com- 
pelled to  contribute  for  the  cargo  on  board,  though  they  will  be  en- 
titled to  their  portion  of  the  freight    If  the  part  owners  be  equally 
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divided  on  the  sabject,  the  opinion  in  favor  of  employing  the  ship 
prevails  as  being  most  favorable  to  the  interests  of  navigation. 
Many  foreign  jurists  contend,  that  even  the  opinion  of  the  minority 
should  prevail,  if  in  favor  of  employing  the  ship  on  some  foreign 
voyaga  Valin  takes  the  opposite  view,  and  asserts  that  it  is  con- 
trary  to  the  law  of  every  association  and  the  plainest  principles  of 
justice  to  allow  the  minority  to  control  the  majority. 

Sale  of  Vessel  by  a  Minority  of  Owners. 

The  majority  of  part  owners  not  only  thus  control  the  destination 
and  equipment  of  the  ship,  but  even  a  sale  of  the  vessel  by  them 
will  bind  the  right  of  privileged  creditors  after  the  performance  of 
one  voyage  by  the  purchaser,  but  not  the  other  part  owners. 

The  Ship's  HusbancL 

The  ship's  husband  may  either  be  one  of  the  part  owners,  or  a 
stranger,  and  he  is  sometimes  merely  an  agent  to  conduct  necessary 
measures  on  the  return  of  the  ship  to  port  He  may,  however,  have 
a  more  general  agency  for  conducting  the  affairs  of  the  vessel  in 
place  of  the  owners;  and  his  contracts,  in  the  line  of  his  duty,  will 
bind  the  joint  owners.  His  duty  is  to  see  to  the  proper  outfit  of  the 
vessel,  as  to  equipment,  provisions  and  crew,  and  the  regular  docu- 
mentary papers,  but  he  has  no  authority  to  insure  or  borrow  money 
for  the  owners,  nor  bind  them  to  the  expense  of  law  suits. 

Interest  of  Owners  in  Car((o. 

The  rights  of  tenancy  in  common  among  part  owners,  apply  to  the 
cargo  as  well  as  to  the  ship,  and  they  have  not  a  community  of  inter- 
est, as  partners,  so  as  to  enable  one  to  dispose  of  the  whole  interest, 
and  bind  the  rights  of  his  co-tenants. 


51ft  PERSONAL  PBOPBRTY.  [PA&T  V 

LBCTUBBi  XLVl 
MASTEB  AND  SEAICEIT. 

Duties  of  tb,e  Oaptaixx  of  a  Sjbdp. 

The  captain  is  an  oiBcer  to  whom  great  power,  momentous  In- 
terests  and  enlarged  discretion  are  necessarily  confided,  and  he 
should  possess  adequate  attainments.  He  must  acquire  experience 
and  practical  skill,  and  be  versed  in  the  theory  of  the  art  of  naviga- 
tion. He  should  also  possess  moral  and  intellectual,  as  well  as  busi^ 
ness  qualifications,  of  the  first  order.  -His  authority  at  sea  is  sum- 
mary, and  often  absolute^  and  if  he  harshly  or  oppressively  exert  his 
power,  he  can  seldom  be  resisted.  He  must  have  the  talent  to  com* 
mand  in  the  midst  ot  dagger,  and  courage  and  presenjce  of  mind  to 
meet  and  surmount  extraordinary  perils.  He  must  be  able  to  disr 
sipate  fear  and  inspire  confidence  in  all  who  are  entrusted  to  his 
charge.  In  tempests,  as  well  as  in  battle,  he  must  require  implicit 
obedience  to  hiA  commands.  He  must  watch  over  the  health  and 
comfort  of  his  crew,  as  well  as  the  safety  of  the  ship  and  cargo.  It 
ia  requisite,  that  h^  should  maintain  perfect  order  and  strict  dis- 
cipline, under  the  guidance  of  justice,  moderation  and  good  sense. 

Sale  of  the  Cargo. 

Charged  frequently  with  the  sale  of  the  cargo,  and  the  re-invest- 
ment of  the  proceeds,  the  captain  must  be  fitted  to  superadd  the 
character  of  merchant  to  that  of  commander.  He  should  have  a 
general  knowledge  of  the  marine  law,  and  of  the  rights  of  bellig- 
erents, and  the  duties  of  neutrals,  so  as  not  to  expose  to  unnecea- 
sary  hazard  the  persons  and  property  under  his  protection. 

Authority  of  Master  to  Make  Contracts. 

As  the  confidential  agent  of  the  owners,  the  master  has  an  im- 
plied authority  to  bind  them,  without  their  knowledge,  by  contracts 
relating  to  the  usual  employment  of  the  ship.  This  rule,  founded 
on  principles  of  commercial  policy,  is  to  be  traced  to  the  Roman  law, 
which  gave  to  the  master,  on  the  voyage,  in  whatever  matter  con- 
cerned the  ship,  the  power  of  an  employer.  The  master  is  ap- 
pointed by  the  owner,  and  the  appointment  may  be  revoked  at  dis- 
cretion. The  master  is  always  personally  bound  by  his  contracts, 
and  the  party  who  deals  with  the  captain  in  regard  to  the  usual 
employment  of  the  ship,  or  for  repairs  done  or  supplies  furnished^ 
has  a  double  remedy. 

Creditors  Have  a  Double  Bemedy. 

Such  creditor  may  sue  the  master  on  his  own  personal  contract, 
and  he  may  sue  the  owner  on  the  contract  made  on  his  behalf,  by  his 
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agent,  the  master.  The  latter  may,  however,  exempt  himfldf  fram 
personal  responsibility,  by  expressly  confining  the  credit  to  the 
owner,  and  stipulating  against  Ills  personal  liability. 

Dismissal  of  the  Master. 

« 

If  there  was  no  special  agreement  in  the  case,  the  French  Code 
permitted  the  owner  to  discharge  the  master  in  his  discretion,  with- 
out being  responisAble  in  damages  for  the  act.  In  the  Scottish  ad- 
miralty it  is  also  held,  that  ship  owners  may  dismiss  the  master  at 
any  time,  without  cause  assigned,  and  the  majority  may  dismiss 
him  in  his  character  of  master,  even  if  he  be  a  jdnt  owner. 

Misconduct  of  the  Master. 

The  master  is  bound  to  conduct  himself,  in  all  respects,  with  good 
faith,  diligence  and  competent  skill,  and  is  responsible  to  the  own- 
er for  his  conduct  His  misconduct  will  subject  him  to  the  for- 
feiture of  his  wages,  if  it  be  gross,  and  attended  with  serious  dam- 
age to  the  owner.  In  cases  of  a  venial  nature,  the  damages,  re- 
sulting from  his  unwarrantable  acts,  will  be  a  charge  upon  his 
wages. 

liabiUty  of  the  Ship  itself. 

The  master  may,  by  a  charter  party,  bind  the  ship  and  freight 
This  he  may  do  in  a  foreign  port  in  the  usual  course  of  the  ship's  em- 
ployment; and  this  he  may  do  at  home,  if  the  owner's  assent  can 
be  presumed.  The  ship  and  freight  are,  by  the  marine  law,  bound 
to  the  performance  of  the  contract.  As  the  admiralty  has  no  juris- 
diction in  the  case,  and  as  the  courts  of  common  law  cannot  carry 
into  effect  the  principle  of  the  marine  law,  by  which  the  ship  itself, 
in  specie,  is  considered  as  security  to  the  charterer,  it  is  supposed 
that  the  owners  may  be  made  responsible  for  the  stipulations  in  a 
charter  party  so  made  by  the  master,  by  a  special  action  on  the  case, 
or  by  a  suit  in  equity. 

Supplies  and  Bepairs. 

The  master  can  bind  the  owners,  not  only  in  respect  to  the  usual 
employment  of  the  ship,  but  in  respect  to  the  means  of  employing 
her.  His  power  relates  to  the  carriage  of  goods,  and  the  supplies 
requisite  for  the  ship,  and  he  can  bind  the  owner  personally  as  to 
repairs  and  necessaries  for  the  ship,  as  was  the  rule  under  the 
Eoman  law.  But  the  supplies  must  appear  to  be  reasonable,  or  the 
money  advanced  for  the  purchase  of  them  to  hare  been  wanting, 
and  the  presumption  must  exist,  that  the  master  acted  under  the  au- 
thority of  the  owners. 

Moneys  Advanced. 

If  moneys  be  advanced  to  the  master  while  abroad,  it  will  be  in- 
cumbent on  the  creditor,  if  he  means  to  charge  the  owner,  to  show 
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the  apparent  necessity  of  the  repairs  or  supplies  for  which  the 
money  was  advanced.  This  strictness  arises  from  the  facility  of 
misapplication,  and  the  temptation  to  abuse,  to  which  the  power 
is  incident.  But  if  the  money  was  fairly  and  regularly  lent  to  sup- 
ply the  necessities  of  the  ship,  the  misapplication  of  it  by  the  master 
will  not  affect  the  lender's  claim  upon  the  owner. 

The  Necessities  of  the  Ship.    French  Law. 

The  principle  of  the  personal  responsibility  of  the  owners  is  estab- 
lished, provided  the  creditor  can  show  the  actual  existence  of  the 
necessity  of  those  things  which  gave  rise  to  the  demand.  Under 
the  French  ordinance,  the  master  might  hypothecate  the  ship  and 
freight,  and  sell  the  cargo  to  raise  money  for  the  neces^ties  of  the 
ship  in  the  course  of  the  voyage,  but  he  could  not  charge  the  owners 
personally.  He  could  only  bind  their  property  under  his  charge. 
While  that  Code  declares,  that  the  owner  is  civilly  responsible  for 
the  acts  of  the  master,  in  whatever  relates  to  the  vessel  and  voyage, 
yet  the  responsibility  ceases  on  the  abandonment  of  the  vessel  and 
freight  The  power  of  the  master  in  France  is  limited  to  raise 
money  for  the  necessities  of  the  voyage,  by  borrowing  on  bottomry, 
or  pledging,  or  selling  goods  to  the  amount  of  the  sum  wanted. 
The  law  on  this  subject  is  the  same  in  Holland  as  in  France,  and 
the  learned  Orotius  condemns  the  rule  in  the  Roman  law  making 
part  owners  personally  bound,  in  solido,  for  these  pecuniary  con- 
tracts of  the  master,  as  being  contrary  to  equity  and  public  utility. 

Eng^lish  and  American  Law  as  to  Supplies  and  Bepalrs. 

It  seems  to  be  settled  in  the  English  and  American  law,  that  the 
owner  may  be  personally  bound  by  the  act  of  the  master,  in  respect 
to  the  repairs  and  supplies  necessary  for  the  ship  while  abroad,  and 
without  other  means  to  procure  them,  and  hence  he  is  bound  to  the 
extent  of  the  requisite  advances.  Emerigon,  while  he  admitted 
that  the  master  might  hypothecate  the  ship,  and  sell  the  cargo,  to 
raise  money  to  meet  the  necessities  of  the  vessel,  denied  that  he 
could  bind  the  owners  personally  by  a  bill  of  exchange  drawn  on 
them  for  moneys  raised.  But  Valin  hdd  otherwise,  as  have  other 
writers. 

Liien  of  the  Master  on  the  Ship. 

The  question  appears  now  settled  in  England,  that  the  master  con- 
tracts upon  the  credit  of  the  owners,  and  not  of  the  ship,  and  he  has 
no  lien  on  the  ship,  freight  or  cargo  for  any  debt  of  his  own,  as  for 
wages,  or  stores  furnished,  or  repairs  done  at  his  expense,  either  at 
home  or  on  the  voyage.  The  captain  is  considered  as  contracting 
personally  with  the  owner,  while  the  mate  and  mariners  contract 
with  the  master  on  the  credit  of  the  ship.  The.  rule  has  its  founda- 
tion in  policy  and  the  benefit  of  navigation,  and  it  would  be  a  great 
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inconyenience,  if  on  changing  the  captain  for  any  cause,  he  conld 
retain  possession  of  the  ship,  until  he  was  paid,  or  to  enforce  the 
lien  while  abroad,  and  compel  a  sacrifice  of  the  vessel.  It  has  been 
held,  that  a  master  can  hypothecate  and  create  a  lien  in  favor  of 
others,  bnt  he  himself  mnst  stand  on  the  personal  credit  of  his  own- 
ers. This  question,  though  considered  settled  in  England,  is  still 
a  disputed  one  in  the  maritime  law  of  this  country.^  The  civil 
law  gives  a  lien  upon  the  ship,  without  express  contract  for  such 
claim,  to  the  person  who  repairs,  or  fits  out  the  ship,  or  advances 
money  for  that  purpose,  whether  abroad  or  at  home. 

Iden  of  a  Shipwright. 

The  English  law  allows  of  such  a  lien,  from  the  necessity  of  th^ 
case,  for  repairs  and  necessaries,  while  the  ship  is  abroad,  but  it  has 
not  adopted  such  rule  as  to  repairs  made  and  necessaries  furnished 
while  at  home,  except  it  be  in  favor  of  the  shipwright  who  has 
repaired  her,  and  has  not  parted  with  the  possession.  In  that  case, 
he  is  entitled  to  retain  possession,  untH  he  is  paid  for  his  repairs. 
But  if  he  has  once  parted  with  possession,  he  is  not  deemed  a  priv- 
ileged creditor,  having  a  claim  upon  the  ship  itseU. 

Mechanics'  Liens  on  Ships  for  Repairs. 

In  the  United  States,  the  rule  of  the  English  common  law  is  ex- 
plicitly adopted,  that  material  men  and  mechanics,  furnishing  re- 
pairs to  a  domestic  ship,  have  no  particular  lien  on  the  ship  itself, 
or  its  proceeds,  in  court,  under  a  decree  and  sale,  for  the  recovery  of 
their  demands,  with  the  exception  of  the  shipwright,  who  has  pos- 
session of  the  ship.^ 

Distinction  as  to  Foreign  Vessels. 

The  distinction  is,  that  if  repairs  have  been  made,  or  necessaries 
furnished,  to  a  foreign  ship,  or  to  a  ship  in  the  port  of  a  state  to 
which  she  does  not  belong,  the  general  marine  law,  following  the 
civil  law,  gives  the  party  a  lien  on  the  ship  itself  for  his  security, 
and  he  may  maintain  a  suit  in  rem,  in  the  admiralty,  to  enforce  his 
right  But  in  respect  to  repairs  and  necessaries  in  the  port  or  state 
to  which  the  ship  belongs,  the  municipal  law  of  the  state  applies, 
and  no  lien  is  implied,  unless  it  be  recognised  by  that  law. 

Waiver  of  Lien. 

If  a  material  man  gives  personal  credit,  even  in  the  case  of  ma- 
terials furnished  to  a  foreign  ship,  he  loses  his  lien  so  far  as  to  ex- 
clude him  from  a  suit  in  rem,  yet  he  will  be  entitled,  upon  petition, 

^  The  Grand  Turk,  1  Paine,  73,  Fed.  Gas.  No.  6,683;  Fisher  v.  Willing,  8 
Serg.  &  R.  IIS;  Gardner  v.  The  New  Jersey,  1  Pet  Adm.  227,  Fed.  Gas.  Na 
6,233. 

'  The  General  Smith,  4  Wheat  438;  In  re  St  Jago  de  Gaba,  9  Wheat  400. 
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to  be  paid  out  of  the  surplus  remaining  in  the  registry.  An  expreM 
contract  for  a  stipulated  sum  is  not  of  itself  a  waiver  of  the  lien. 
Unless  the  contract  contains  stipulations  inconsistent  with  the  con- 
tinuance of  the  lien. 

liens,  under  New  York  Statute. 

In  Hew  York,  by  statute,  shipwrights,  material  men,  and  sup- 
pliers of  ships,  have  a  lien  for  the  amount  of  their  debts,  whether 
the  ship  be  owned  within  the  state  or  not;  but  the  lien  ceases 
after  due  security  given,  or  when  the  vessd  leaves  the  state. 

Hypothecation  of  Ship  and  Cargo  by  the  Master. 

The  master,  when  abroad,  and  in  the  absence  of  the  owner,  may 
hypothecate  the  ship,  freight  and  cargo,  to  raise  money  requisite 
for  the  completion  of  the  voyage.  This  authority,  however,  is  lim- 
ited to  objects  connected  with  the  voyage;  and  it  must  appear,  tliat 
the  advances  were  made  for  repairs,  or  supplies  necessary  for  the 
voyage,  or  the  safety  of  the  vessel,  and  that  the  repairs  and  supplies 
could  not  be  procured  upon  reasonable  terms,  or  with  funds  within 
the  master's  control,  or  upon  the  credit  of  the  owner,  independent 
of  the  hypothecation.  The  master's  right  exists  only  in  cases  of  ne- 
cessity, and  when  he  cannot  otherwise  procure  the  money,  and  has  no 
funds  of  the  owner,  or  of  his  own,  which  he  can  command,  and  apply 
to  the  purpose. 

Effect  of  Bottomry  on  the  Shippers  of  the  Cargo. 

The  master  must  act  with  reasonable  discretion,  and  is  not 
absolutely  bound  to  apply  the  money  of  others  in  hand,  except  it 
belong  to  the  owner,  in  preference  to  a  resort  to  bottomry.  K  he 
should  raise  money  by  bottomry  in  such  a  case,  the  admiralty  will 
marshal  the  assets  in  favor  of  the  shippers  of  the  cargo,  so  as  to 
bring  their  property  at  last  into  contribution. 

Presence  of  the  Owners. 

The  power  of  the  master  to  charge  the  owners  relative  to  the 
repairs  and  freight  of  the  ship  does  not  exist  when  the  owners 
are  present,  or  when  at  their  residence.  But  if  only  a  minority 
of  the  owners  are  present,  or  reside  at  the  place,  the  captain's 
power  remains  good. 

Duty  of  the  Lender  of  the  Money. 

The  creditor  who  claims  the  hypothecation  must  prove  the  actual 
existence  of  an  apparent  necessity  for  those  things,  which  gave  rise 
to  his  demand,  after  he  has  used  reasonable  diligence  and  good  faith 
in  his  inquiries,  though  he  need  not  see  to  the  actual  and  proper 
application  of  the  money.  The  loan  must  not  exceed  the  necessity, 
and  must  be  made  in  a  place,  and  under  circumstances  to  afford 
relief. 
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The  Place  of  HypofheoatioXLi 

The  power  of  the  master  to  borrow  monej  on  bottomry,  and  to 
hypothecate  the  ship  for  repayment^  may  eriat  as  wdl  at  the  port 
of  destination,  as  at  any  other  foreign  port  A  doubt  has  been 
raised,  whether  the  hypothecation  would  be  valid,  when  made  to  the 
consignee  of  the  owner,  the  danger  of  ccdlusion  in  such  case  requir- 
ing more  severe  scrutiny. 

Hypothecation  of  a  Part  of  the  Cargo. 

The  master,  in  the  course  of  the  voyage,  may,  from  necessity,  sell 
part  of  the  cargo,  to  enable  him  to  carry  the  residue  to  its  destina- 
tion;  and  he  may  hypothecate  the  whole  of  it,  as  well  as.  the  ship 
and  freight  No  restraint  as  to  amount  can  be  safely  imposed. 
The  power  must  be  adequate  to  the  occasion.  The  authority  of  the 
master  must  necessarily  increase  in  proportion  to  the  dif&culties  he 
has  to  encounter.  He  cannot  sell  the  entire  cargo,  and  proceed 
empty  to  the  destined  port,  but  he  may  hypothecate  the  whole  to 
enable  him  to  convey  it  thereto. 

Sale  at  an  Intermediate  Port. 

The  power  of  the  master  to  pledge  or  sell  the  cargo,  is  only  to  be 
exercised  at  an  intermediate  port,  for  the  prosecution  of  the  voy- 
age; and  if  he  unduly  discontinues  the  voyage,  he  cannot  sell  any 
part  of  the  cargo  for  repairs  for  a  new  voyage,  and  the  power  is  en- 
tirely gone. 

Sale  in  Case  of  Extreme  Necessity. 

If  the  voyage  be  broken  up  by  uncontrollable  events,  the  master 
may  even  sell  the  ship  or  cargo,  if  done  in  good  faith  and  as  the  re- 
suit  of  supreme  necessity.  The  merely  acting  in  good  faith,  and 
for  the  benefit  of  all  concerned  will  not  suffice  to  exempt  the  sale 
of  goods  from  the  character  of  a  tortious  conversion,  for  which  the 
ship  owner  and  purchaser  are  responsible,  if  the  absolute  necessity 
for  the  sale  be  not  clearly  made  out  Nor  will  the  sanction  of  an 
admiralty  court  aid  the  sale,  when  the  requisite  necessity  was 
wanting. 

Orave  Besponsibility  Devolving:  upon  the  Master. 

The  master  is  employed  only  to  navigate  the  ship;  and  the  sale 
of  it  is  the  act  of  an  unauthorized  servant,  disposing  of  property  en- 
trusted to  him  to  convey  and  carry.  His  agency  arises  by  operation 
of  law  from  the  necesetity  in  the  case  to  prevent  a  total  loss  of  the 
property;  and  the  law  treats  him  as  one  capable  of  selling  in  his 
own  name,  but  for  the  bendit  of  the  owner.  He  is  substituted 
owner,  pro  hac  vice,  and  may  give  title,  in  such  case^  in  his  own 
name. 
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liiexia  Created  at  Different  Periods. 

If  the  liens  be  created  at  different  periods  of  the  voyage,  and  the 
value  of  the  ship  be  insnf&cient  to  discharge  them  all,  the  last  loan 
is  entitled  to  priority  in  paymoit,  as  being  the  means  of  saving  the 
ship.  The  contract  does  not  transfer  the  property  of  the  ship,  but 
it  gives  the  creditor  a  privilege  or  claim  upon  it,  enforceable  by  ad- 
miralty process. 


It  is  the  duty  of  a  master  engaged  in  foreign  trade,  to  put  his 
vessel  under  the  charge  of  a  pilot,  both  on  his  outward  and  home- 
ward voyage,  when  he  is  within  a  pilot's  limits.  The  pilot,  while 
on  board,  has  the  exclusive  control  of  the  ship.  He  is  deemed  mas 
ter,  pro  hac  vice,  and  if  any  loss  or  injury  be  sustained  in  the  navi- 
gation of  the  vessel,  while  under  the  charge  of  the  pilot,  he  is  an- 
swerable, like  a  common  carrier,  for  his  default,  negligence  or  un- 
skilfulness.  The  owner  would  also  be  responsible  to  the  party  in- 
jured for  the  act  of  the  pilot,  as  being  the  act  of  his  agent.  The 
master  in  such  a  case  could  not  properly  be  deemed  responsible  as 
master,  though  on  board,  provided  the  crew  acted  in  obedience  to 
the  pilot 

Habits  of  Sailors. 

In  the  codes  of  all  commercial  nations  sailors  of  merchant  vessels 
are  objects  of  solicitude  and  paternal  care.  They  are  usually  a 
heedless,  ignorant,  audacious,  but  most  useful  class  of  men,  exposed 
to  constant  hardships,  perils,  and  oppression.  Their  vocation  nec- 
essarily excludes  them,  in  a  great  degree,  from  the  benefits  of  civili- 
zation, and  the  comforts  and  charities  of  domestic  life.  In  port 
they  are  the  ready  victims  of  temptation,  fraud  and  vice.  It  is  im- 
portant to  see  what  protection  the  laws  have  thrown  around  such  a 
houseless  and  helpless  race  of  beings,  and  what  provisions  have 
been  made  for  their  security  and  indemnity. 

Shipping  Articles. 

These  are  contracts  in  writing  declaring  the  voyage  and  the  term 
of  time  for  which  the  seamen  are  shipped,  the  rate  of  wages,  and 
the  day  on  which  they  come  on  board.  They  are  signed  by  every  sea- 
man on  all  voyages  abroad  to  a  foreign  port,  and  in  certain  cases 
to  a  port  in  another  state,  other  than  an  adjoining  one.  If  there 
be  no  such  contract,  the  master  must  pay  every  seaman  who  per- 
forms the  voyage  the  highest  wages  given  at  the  port  for  a  similar 
voyage  within  the  three  next  preceding  months,  besides  forfeiting 
for  every  such  seaman  a  penalty  of  twenty  dollars. 
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Desertion  of  Seamen. 

The  seamen  are  made  subject  to  forfeitures,  If  they  do  not  pre- 
sent themselves  on  board  according  to  contract,  or  if  they  desert  the 
service.  They  are  liable  to  summary  imprisonment  for  desertion, 
and  to  be  detained,  nntil  the  ship  is  ready  to  saiL  Fishermen  en- 
gaged in  the  fisheries  are  liable  to  the  like  penalties  for  desertion, 
and  the  fishing  contract  mnst  be  signed  by  the  fishermen  and  ship- 
per, and  countersigned  by  the  owner. 

XJnseaworihy  Vessel. 

If  the  mate,  and  a  majority  of  the  crew,  after  the  voyage  is  be- 
gan, but  before  the  vessel  has  left  the  land,  deem  the  vessel  unsafe, 
or  not  duly  provided,  and  shall  require  an  examination  of  the  ship, 
the  master  must  proceed  to,  or  stop  at,  the  nearest  or  most  conven- 
ient port,  where  an  inquiry  can  be  made  by  experienced  persons 
selected  by  the  district  judge  or  a  justice  of  the  peace.  If  the  com- 
plaint appear  unfounded,  the  expenses  and  reasonable  damages  are 
to  be  ascertained  by  the  judge  or  justice,  and  shall  be  deducted  from 
the  wages  of  the  seamen.  If  the  vessel  be  found  or  made  sea- 
worthy, and  the  seamen  shall  refuse  to  proceed  on  the  voyage,  they 
may  be  imprisoned,  until  they  pay  double  the  advance  made  to  them 
on  the  shipping  articles. 

Seamen's  Wages. 

Provision  is  made  for  the  prompt  recovery  of  seamen's  wages,  of 
which  one  third  is  due  at  every  port  at  which  the  vessel  shall  deliver 
her  cargo,  before  the  voyage  be  ended ;  and  at  the  termination  of  her 
voyage,  the  seamen  may  proceed  in  the  district  court,  by  admiralty 
process  against  the  ship,  if  the  wages  be  not  paid  within  ten  days 
after  they  are  discharged.  The  seamen,  having  like  cause  of  com- 
plaint, may  all  join  in  one  suit,  and  may  proceed  against  the  vessel 
within  the  ten  days,  if  she  be  about  to  start  to  sea;  but  this  remedy, 
in  rem,  does  not  deprive  the  seamen  of  the  remedy  at  common  law 
for  the  recovery  of  their  wages. 

Protection  of  Sick  and  Disabled  Seamen. 

The  statutes  provide  for  the  safety  and  comfort  of  seamen,  by  re- 
quiring that  every  ship  belonging  to  a  citizen  of  the  United  States, 
of  the  burden  of  at  least  one  hundred  and  fifty  tons,  and  navigated 
by  ten  or  more  persons,  and  bound  to  a  foreign  port,  or  of  the 
burden  of  seventy  tons  or  upwards,  and  navigated  by  six  or  more 
persons,  and  bound  from  the  United  States  to  any  port  in  the  West 
Indies,  shall  be  provided  with  a  medicine  chest,  properly  supplied 
with  fresh  and  sound  medicines;  and  if  bound  for  a  voyage  across 
the  Atlantic  Ocean,  with  requisite  stores  of  water  and  salted  meat, 
and  wholesome  ship  bread,  well  secured  under  deck.    To  provide  for 
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the  pennanent  relief  of  sick  and  disabled  seamen.  It  is  proTided  by 
statute,  that  a  fund  be  raised  out  of  the  wages  of  saflors  on  Teasels 
of  the  United  States,  and  be  paid  by  the  master  to  the  collector  of 
the  pwt,  on  entiy  from  a  foreign  port,  at  the  rate  of  twenty  cents 
per  month  for  ererj  seaman.  The  like  assessment  is  made  upon 
seamen  engaged  in  the  coasting  trade,  or  navigating  boats  and 
rafts  on  the  Mississippi  The  money  so  raised  is  to  be  depended  for 
the  temporary  relief  and  maintenance  of  disabled  seamen  in  hos- 
pitals and  other  institutions  established  for  such  purpose,  and  the 
surplus  moneys  shall  be  applied  to  the  erection  of  marine  hospitals. 

Duties  of  Consols  as  to  Seamen. 

To  relieye  American  seamen  found  destitute  in  foreign  places,  it 
is  made  the  duty  of  our  consuls  and  commercial  agents  to  provide 
for  their  passage  to  some  port  in  the  United  States,  in  a  reasonable 
manner,  at  the  expense  of  our  goyemment;  and  American  vessds 
are  bound  to  take  such  seamen  on  board,  at  the  request  of  the  con- 
sul, but  not  exceeding  two  men  to  every  hundred  tons  burden  of 
the  ship,  and  transport  them  to  the  United  States  at  a  cost  not 
exceeding  ten  dollars  for  each  person.  So,  if  an  American  vessel  be 
sold  in  a  foreign  port,  and  her  company  discharged,  or  a  seaman 
be  discharged  with  his  consent,  the  master  must  pay  to  the  consul 
at  the  place  three  months'  pay  over  and  above  the  wages  then  due, 
for  every  such  seaman,  two  thirds  of  which  is  to  be  paid  such  sea- 
man so  discharged,  upon  his  engagement  upon  any  vessel  to  return 
to  the  United  States,  and  the  other  third  to  be  retained,  for  the  pur- 
pose of  creating  a  fund  for  the  maintenance  and  return  of  destitute 
American  seamen  in  such  foreign  port. 

Qreenwich  HospitaL 

This  magnificent  English  charity  in  one  respect  is  much  broader 
than  our  benefactions  to  sailors,  for  it  reaches  to  the  poor  widow  and 
infant  children  of  every  seaman  who  perishes  in  the  service^  and 
who  shall  be  found  the  proper  objects  of  charity. 

Authority  of  the  Oaptain  over  His  Crew. 

As  to  the  discipline  on  board  of  merchant  vessels,  it  is  held,  that 
the  master  is  personally  responsible  in  damages  for  any  loss  to  the 
ship  or  cargo  by  reason  of  his  negligence  or  misconduct  Hence  the 
law  has  entrusted  him  with  great  authority  over  his  crew,  which  is 
requisite  to  the  safe  navigation  of  the  ship,  and  the  preservation  of 
good  order  and  discipline.  He  may  imprison,  and  also  inflict  rea- 
sonable corporal  punishment  upon  a  seaman,  for  disobedience  to 
reasonable  commands,  or  for  disorderly,  riotous  or  insolent  con- 
duct; his  authority,  in  that  respect,  being  analogous  to  that  of  a 
master  on  land  over  his  apprentice  or  scholar. 
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Punlahment  of  Seawea. 

Subordination  must  be  strictly  enforced  among  such,  a  class  ol 
men  as  sailors.  Disobedience  to  lawful  conunands  in.  SQch  case  is 
most  dangerous  in  its  nature^  for  it  tends  to  the  annihilation  of  aU 
authority.  But  care  must  be  taken  that  the  punishment  be  admin- 
istered with  due  moderation.  The  law  watches  the  exercise  of 
discretionary  power  with  a  jealous  eye.  If  the  correction  be  ^c- 
cessire  or  unjustifiable^  the  seaman  will  receive  damages  on  his  re- 
turn to  port,  in  an  action  at  common  law.  It  must  be  an  extreme 
case  that  will  justify  a  master  to  confine  a  saUor  in  a  common  jail 
in  a  foreign  port.  He  cannot  do  it  as  a  punishment,  but  as  a  pre- 
caution. The  master  may  also  confine  a  passenger  who  refuses  to 
submit  to  the  necessary  discipline  of  the  ship. 

Diachargre  of  Sailors  and  Officers. 

The  master  has  the  right  to  discharge  a  seaman  for  just  cause,  aiid 
put  him  ashore  in  a  foreign  country.  The  causes  must  be  ag- 
gravated, such  as  habitual  disobedience,  mutinous  conduct,  theft 
or  habitual  drunkenness;  and  he  is  responsible  in  damages  if  he 
discharges  him  without  just  cause.  He  may  also  discharge  the  mate 
and  subordinate  officers,  for  the  master  must  be  supreme  in  a  ship, 
and  subordination  and  discipline  are  indispensable  to  safety.  But 
it  would  require  a  case  of  flagrant  disobedience,  or  gross  negligence, 
or  palpable  want  of  skill  to  authorize  a  captain  to  displace  a  mate, 
who  is  generally  chosen  with  the  consent  of  the  owners  tor  the 
security  of  their  property. 

Ketum  of  Discharged  Seamen. 

The  marine  law  requires  the  master  to  receive  back  a  seaman 
whom  he  has  discharged,  if  he  repents  and  offers  to  return  to  his 
duty,  and  make  satisfaction.  If  the  master  refuses,  or  if  the  seaman 
has  been  unduly  discharged,  he  may  follow  the  ship,  and  recover 
his  wages  for  the  voyage,  and  the  expenses  of  his  return.  Our  laws 
make  it  highly  penal  for  a  master,  without  justifiable  cause,  to 
maliciously  force  an  officer  or  mariner  on  shore  while  abroad,  or  to 
leave  him  behind  in  any  foreign  locality,  or  to  refuse  to  bring  home 
those  he  took  out,  and  who  are  willing  and  able  to  return. 

Expenses,  Incident  to  Sickness. 

It  has  been  held,  that  the  expense  of  curing  a  sick  seaman  in  the 
course  of  the  voyage  was  a  charge  upon  the  ship,  according  to  the 
maritime  l^w  of  Europe.^  Such  an  expense  was  in  the  nature  of 
additional  wages  during  sickness,  and  constituted  a  material  in- 
gredient in  the  just  remuneration  of  seamen  for  their  services.  Our 
statute  law  has  not  changed  the  maritime  law  and  exempted  the 

*  Harden  v.  Gordon,  2  Mason,  Sd,  Fed.  Gas.  No.  6,047^ 
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vessel,  except  so  for  as  respects  medicines  and  medical  adrice, 
which  mnst  be  borne  by  the  seamen  and  not  by  the  owner,  when 
there  was  a  proper  medicine  chest,  and  medical  directions,  on  board 
the  ship.  Nor  does  it  apply  to  nursing,  diet,  and  lodging,  or  even 
medical  advice,  if  the  seaman  be  carried  ashore,  and  which,  nnder 
the  general  maritime  law,  are  to  be  borne  by  the  vessel.  The  claim 
for  such  expenses,  equally  with  a  claim  for  wages,  may  be  enforced, 
in  the  courts  of  admiralty. 

Term  of  Voyage  must  be  Clearly  Defined. 

The  act  of  congress  requires,  that  in  shipping  articles,  the  voy- 
age and  the  term  of  time  for  which  the  seamen  may  be  shipi>ed, 
be  specified.  The  regulation  relates  to  voyages  from  a  port  in  the 
United  States,  and  not  from  a  foreign  port  The  voyage  means  one 
having  a  definite  commencement  and  end.  The  terminus  a  quo,  and 
the  terminus  ad  quem  must  be  stated  precisely,  and  in  a  case  of  gen- 
eral adventure,  the  term  of  service  must  be  specified.  A  voyage 
from  New  York  to  Curacoa  and  elsewhere,  means,  in  shipping 
articles,  a  voyage  to  Curacoa,  the  word  "elsewhere"  being  void  for  un- 
certainty. 

Share  in  the  Profits  of  the  Voyage. 

Seamen,  in  the  merchant  service,  are  usually  hired  at  a  certain 
sum,  either  by  the  month,  or  for  the  voyage.  In  the  fishing  trade, 
they  usually  serve  under  an  engagement  to  receive  a  portion  of  the 
profits  of  the  adventure.  Hie  share,  or  profits  of  the  voyage,  are  a 
substitute  for  regular  wages.  Admiralty  jurisdiction  takes  cogni- 
zance of  suits  for  sliares  in  whaling  voyages,  in  the  same  form  and 
manner  as  in  ordinary  cases  of  wages  in  the  merchant  service. 

Promise  of  Extra  Wages. 

Every  seaman  engaged  to  serve  on  board  a  sliip  is  bound  by  the 
terms  of  his  contract  to  serve  to  the  utmost  of  his  ability,  and 
hence  a  promise  made  by  the  master  when  the  ship  is  in  distress, 
to  pay  *extra  wages,  as  an  inducement  to  extraordinary  exertion,  is 
illegal  and  void.  It  requires  the  performance  of  some  service,  not 
within  the  scope  of  the  original  contract,  as  by  becoming  a  voluntaiy 
hostage  upon  capture,  to  create  a  valid  claim,  on  the  part  of  the 
seaman  to  compensation,  on  a  promise  by  the  master,  beyond  the 
stipulated  wages.  No  wages  can  be  recovered,  when  the  hiring 
has  been  for  an  illegal  voyage,  or  one  in  violation  of  a  statute. 

Entire  Wages  of  Seamen  Due. 

A  seaman  is  entitled  to  his  whole  wages  for  the  voyage,  even 
though  he  be  unable  to  render  his  service  by  sickness,  or  bodily  in- 
jury, happening  in  the  course  of  the  voyage,  and  while  he  was  in 
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the  performance  of  his  duty.  This  is  the  Invariable  usage  In  the 
English  admiralty,  and  pervades  all  commercial  ordinances.  He 
will  be  entitled  to  his  wages  at  the  end  of  the  voyage,  when  wrong- 
fully discharged  by  the  master  in  the  course  of  it  The  French  or- 
dinance declares  that  if  seamen  be  hired  for  the  voyage,  they  shall 
be  paid  the  entire  wages  of  the  voyage,  even  if  discharged  illegally 
by  the  master,  and  if  they  be  hired  by  the  month,  they  shall  be  paid 
for  the  time  they  served,  with  a  reasonable  allowance  for  the  cost 
of  their  return.  But  if  a  loss,  in  respect  to  ship  or  cargo,  arises 
from  the  gross  negligence  of  a  mariner,  the  damage  may  be  set  off 
in  the  admiralty  against  a  claim  for  wages. 

Loss  of  Freight.    Effect  on  Wages. 

The  general  principle  of  the  marine  law  is,  that  freight  is  the 
mother  of  wages,  and  If  no  freight  be  earned,  no  wages  are  due. 
This  principle  protects  the  owner,  by  making  the  right  of  the  mar- 
iner to  his  wages,  commensurate  with  the  right  of  the  owner  to  his 
freight;  but  the  freight  must  not  be  lost  by  the  fraud  or  the  wrong- 
ful act  of  the  master.  The  rule  applies  to  cases  of  loss  of  freight 
by  a  peril  of  the  sea;  for  if  mariners  were  entitled  in  such  cases  to 
their  wages,  they  would  not  probably  use  their  endeavors,  or  hazard 
their  lives,  for  the  safety  of  the  ship.  If  the  voyage  and  the  freight 
be  lost,  because  the  ship  was  seized  for  debt,  or  for  having  contra- 
band goods  on  board,  or  from  any  other  cause  proceeding  from  mis- 
conduct in  the  master  or  owner,  the  marine  law  very  properly  holds 
that  seamen  are  still  entitled  to  their  wages.  The  wages,  in  such 
case,  are  allowed  pro  tanto  to  the  time  of  the  loss  of  the  voyage, 
and  with  a  reasonable  additional  allowance  under  the  circum- 
stances. 

Wages  of  Deceased  Seamen. 

Seamen's  wages,  in  trading  voyages,  are  due  pro  rata  itineris. 
If  the  seaman  dies  on  the  voyage,  there  is  no  settled  English  rule 
on  the  subject  of  his  wages.  In  one  case,  the  court  intimated  that 
his  representatives  might  be  entitled  to  a  proportion  of  his  wages  up 
to  his  death,  when  the  hiring  was  by  the  month,  and  there  was  no 
special  contract  in  the  way.  In  this  country,  there  have  been  con- 
tradictory decisions  on  this  point.  Two  decisions  in  the  circuit  and 
district  courts  of  the  United  States  in  Pennsylvania  decided,  upon 
the  authority  of  the  Laws  of  Oleron,  that  the  representatives  of  sea- 
men dying  during  the  voyage,  were  entitled  to  full  wages  to  the  end 
of  the  voyage.  On  the  other  hand,  it  was  subsequently  decided  in 
the  district  courts  both  of  South  Carolina  and  of  Massachusetts, 
that  full  wages,  by  the  marine  law,  meant  only  full  wages  to  the 
death  of  the  mariner. 
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Loss  of  the  Ship.    Effect  on  Wagree. 

As  the  payment  of  wages,  in  general,  depends  npon  the  earning 
of  freight,  If  a  ship  delivers  her  outward  cargo,  and  perishes  on  her 
return  voyage,  the  outward  freight  being  earned,  the  seamen's  wages 
on  the  outward  voyage  are  consequently  due.  By  the  custom  of 
merchants,  seamen's  wages  are  due  at  every  delivering  port,  and 
their  wages  are  not  affected,  without  their  special  agreement,  by 
any  stipulation  between  the  owners  and  the  charterer,  making  the 
voyages  out  and  home  one  entire  voyage,  and  the  freight  to  dq[>end 
on  the  accomplishment  of  such  voyage.^  It  made  no  difference  that 
the  vessel  was  in  ballast  in  an  intermediate  voyage. 

Wages,  when  Payable. 

The  voluntary  neglect  of  the  owner  will  not  operate  In  such  case, 
to  the  injury  of  the  seamen.  They  are  entitled  to  wages,  not  only 
when  the  owner  earns  freight,  but  when,  unless  for  his  own  act,  he 
might  earn  it  The  wages  are  due  on  arrival  at  a.  port  of  destina- 
tion, when  no  cargo  is  on  board,  or  the  owner  chooses  to  bring  the 
cargo  back  again,  and  when  the  port  of  destination  be  not,  in  point 
of  fact,  the  port  of  delivery.  Even  if  the  ship  peilshea  on  the  out- 
ward voyage,  yet,  if  part  of  the  outward  freight  has  been  paid^  the 
seamen  are  entitled  to  proportionate  wages. 

SSffect  of  Oaptore  of  Veisel  upon  Wages. 

Capture  by  an  enemy  extinguishes  the  contract  for  seamen's 
wages,  and  it  has  been  held,  that  the  recapture  of  the  vessel  did  not 
revive  the  right,  where  the  seaman  was  not  on  board  at  such  re- 
capture nor  rendered  any  subsequent  service.  American  deeisicms 
lay  down  a  different  rule,  and  proceed  on  the  just  principle,  that 
the  owner  recovers  his  freight,  and  that  is  the  parent  of  wages. 
They  accordingly  allow  to  the  seamen  taken  prisoners  by  the  captor, 
and  detained,  their  wages  for  the  whole  voyage,  if  the  same  be  after- 
wards i>erformed,  with  a  ratable  deduction  for  the  expenses  of  sal- 
vage. The  like  rule  applies  in  the  case  of  a  vessel  captured,  and 
afterwards  ransomed,  and  enabled  to  arrive  at  her  port  of  destina- 
tion. If  a  foreign  power  seizes  the  ship,  and  imprisons  the  sea- 
men, and  they  be  afterwards  released,  and  re-assxmie,  and  complete 
the  voyage,  and  earn  freight,  their  wages  are  continued  during  the 
interruption  of  the  voyage.  If  a  neutral  ship  be  captured,  and 
even  condemned,  and  the  sentence  be  afterwards  reversed,  and 
freight  for  the  voyage  be  allowed  in  damages,  the  seamen  are  enti- 
tled to  their  wages.  80  in  the  case  of  shipwreck,  if  any  proportton 
of  the  freight  be  paid  for  the  cargo  saved,  wages  of  seamen  are  to  be 
paid  in  the  same  proportion. 

« The  Two  Cafharines,  2  Mason,  319,  Fed.  Gas.  No.  14»28Si 
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Protection  of  Seamen's  Bights  by  the  Courts. 

Whenever  freight  is  earned,  wages  are  dne,  and  must  be  paid,  and 
every  agreement  to  the  contrary  is  viewed  with  distrust,  as  an  en- 
croachment on  the  rights  of  seamen.  The  courts  of  maritime  law 
extend  to  them  a  protecting  guardianship,  and  treat  them  as  wards 
of  admiralty;  and  though  they  are  not  Incapable  of  making  valid 
contracts,  they  are  treated  like  courts  of  equity  treat  young  heirs 
dealing  with  expectancies,  wards  with  their  guardians,  and  cestui  que 
trusts  with  their  trustees.  Every  deviation  from  the  terms  of  the 
shipping  paper.  Is  rigidly  Inspected,  and  if  additional  burdens  are 
imx)osed  upon  the  seamen,  without  adequate  remuneration,  the 
courts  will  interfere,  and  annul  or  moderate  the  stipulation.  Hence 
it  has  been  held  that  an  additional  clause  to  the  shipping  articles,  by 
which  the  seamen  engaged  to  pay  for  all  medicine  and  medical  aid, 
further  than  the  medical  chest  afforded,  was  void,  as  was  also  a  stip- 
ulation that  the  wages  of  seamen,  earned  in  the  intermediate  pe- 
riods, should  depend  upon  the  ultimate  termination  of  a  long  and 
divided  voyage. 

Contribution  by  Mariners  for  Injuries. 

Mariners  are  bound  to  contribute  out  of  their  wages  for  embez- 
zlements of  the  cargo,  or  Injuries  produced  by  the  ndsconduct  of  any 
of  the  crew.  If  the  wrongdoer  be  unknown,  those  of  the  crew,  upon 
whom  the  presumption  of  guilt  rests,  stand  as  sureties  for  each 
other,  and  they  must  contribute  ratably  to  the  loss.  Justice  de- 
mands, that  the  contribution  or  forfeiture  of  wages  for  such  em- 
bezzlements should  not  extend  beyond  the  parties  immediately  In 
delicto.*^  Where  the  embezzlement  has  arisen  from  the  fault,  fraud, 
connivance  or  negligence  of  any  of  the  crew,  they  are  bound  to  con- 
tribute to  the  reparation  of  the  loss,  in  proportion  to  their  wages.  If 
the  act  be  fixed  on  any  individual,  he  is  solely  responsible;  and  where 
it  was  done  by  the  crew,  against  all  of  whom  strong  presumptions 
of  guilt  apply,  all  must  contribute.  If  no  reasonable  presumption 
exists  against  the  Innocence  of  the  criew,  the  loss  must  be  borne 
exclusively  by  the  owner  or  master.  In  no  case  must  the  innocent 
portion  of  the  crew  contribute  for  the  misdemeanors  of  the  guilty, 
and  in  a  case  of  uncertainty,  the  burden  of  the  proof  of  Innocence 
does  not  rest  upon  the  crew,  but  the  guilt  of  the  parties  must  be 
established  beyond  all  reasonable  doubt,  before  contribution  can  be 
demanded. 

Shipwrecks.    Property  Saved. 

In  case  of  shipwreck,  and  some  property  saved,  the  French  Code 
allows  a  compensation  to  the  seamen  out  of  the  remains  which  by 

'Lewis  V.  Davis,  8  Johns.  17;  Spnrr  v.  Pearson,  1  Mason,  10^  Fed.  Gas. 
No.  13^68. 
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thdr  exertioiiA,  or  as  salvor^  tbey  had  eontribnted  to  preserve. 
Some  decisions  in  this  country  consider  the  savings  of  the  wreck 
as  being  bound  for  the  arrears  of  the  seamen's  wages,  and  for  their 
expenses  home.  In  cases  where  from  such  cause  the  voyage  is 
entirely  broken  up,  and  no  freight  earned,  no  wages,  as  such,  are 
due,  and  the  equitable  claim  which  seamen  may  have  upon  the 
remains  of  the  wreck,  is  rather  a  claim  for  salvage.  Wages,  in 
such  case,  would  be  contrary  to  the  great  principle  in  marine  law, 
that  freight  is  the  mother  of  wages,  and  the  safety  of  the  ship  is 
the  mother  of  freight  If,  however,  the  seamen  abandon  the  wreck 
of  a  ship  as  a  hopeless  case,  and  without  the  intention  to  return 
and  possess  it,  the  ccmtract  between  them  and  the  owners  is  dis- 
solved,  and  they  lose  their  lien  or  privilege  for  any  equitable  com* 
pensation,  whether  as  wages  or  salvage.  Though  other  persons 
may  possess  the  property  which  had  become  derelict,  it  belongs 
to  the  original  owner,  burdened  with  their  claims  for  salvage. 

Time  of  Payment  of  Wages. 

By  act  of  congress,  one  third  of  the  seamen's  wages  is  due  at 
every  port  where  the  ship  unlades  her  cargo,  unless  there  be  an 
express  stipulation  to  the  contrary;  and  when  the  voyage  is  ended, 
and  the  cargo  fully  discharged,  the  wages  are  due,  and  if  not  paid 
within  ten  days  thereafter,  admiralty  process  may  be  instituted. 
But  there  is  no  fixed  period  of  time  by  the  marine  law,  vrithin  which 
mariners  must  proceed  to  recover  wages,  though  the  lien  may  be 
lost  by  unreasonable  delay,  and  suffering  the  vessel  to  pass  into 
the  hands  of  a  bona  fide  purchaser,  ignorant  of  the  daiuL  It  does 
not,  like  other  liens,  depend  upon  possession. 

Who  are  Liable. 

Seamen's  claims  are  hardly  earned,  and  liable  to  many  contin- 
gencies, by  which  they  may  be  entirely  lost,  without  any  fault  on 
their  part.  Few  claims  are  more  highly  favored  and  protected  by 
law;  and  when  due,  the  vessel,  owners,  and  masters,  are  all  liable 
for  their  payment  The  seamen  need  not  libel  the  vessel  at  the 
intermediate  port  where  tbey  are  discharged.  They  may  disregard 
bottomry  bonds,  and  pursue  their  Hen  for  wages  afterwards,  even 
against  a  subsequent  bona  fide  purchaser.  It  follows  the  ship  and 
its  proceeds  in  whose  hands  they  may  come  by  title  or  purchase. 
Their  demand  for  wages  takes  preference  of  bottomry  bonds  or 
all  other  demands.  A  seamen's  claim  is  a  sacred  lien,  so  long  as 
a  single  plank  of  the  vessel  remains,  for  by  the  labor  of  the  crew 
the  common  pledge  for  all  the  debts  is  preserved. 

Extent  of  Lien  for  Wages. 

The  seamen's  lien  exists  to  the  extent  of  the  whole  compenaation 
due  them.    There  is  no  difference  between  the  case  of  a  vessel 
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seized  abroad  and  restored  in  specie  or  in  valne;  the  lien  re-attaches 
to  the  thing,  and  to  whatever  is  substituted  for  it  This  is  a  prin- 
ciple of  the  admirally,  but  incorporated  in  the  doctrines  of  the 
courts  of  common  law.  In  the  French  law,  the  seamen's  lien  upon 
a  vessel  is  extinguished  after  a  sale,  and  a  voyage  in  the  name,  and 
at  the  risk  of  the  purchaser. 

Effect  of  Desertion  or  Discharge. 

Desertion  from  the  ship  without  just  cause,  without  intent  to 
return,  or  the  justifiable  discharge  of  a  seaman  by  the  master,  for 
bad  conduct,  will  work  a  forfeiture  of  wages  previously  earned. 
By  the  English  statute  law,  and  by  the  act  of  congress,  desertion  is 
accompanied  with  a  forfeiture  of  all  the  wages  that  are  due,  and 
an  absence  of  forty  eight  hours  without  leave,  is  conclusive  evidence 
of  desertion.  But  the  forfeiture  is  saved,  if  the  seaman  repents, 
makes  compensation  or  offer  of  amends,  and  is  restored  to  duty. 
The  master  may  remit  a  forfeiture,  which  punishment  is  not  ap- 
plied to  slight  faults,  either  of  neglect  or  disobedience. 

Forfeiture  of  Wages. 

To  justify  the  discharge  of  a  seaman  in  a  foreign  port,  and  a  for- 
feiture of  his  wages,  there  must  be  habitual  neglect,  or  disobedience, 
or  drunkenness,  or  a  single  act  of  gross  dishonesty,  or  some  other 
act  of  a  heinous  and  aggravated  nature.  Admiralty  courts  wiU 
not,  except  in  cases  of  great  atrocity,  visit  the  offences  of  seamen 
with  forfeiture  of  wages  and  compensation  in  damages.  They  stop 
at  the  forfeiture  of  wages  antecedently  earned.  The  advance  wages 
are  made  a  charge  on  the  forfeited  wages,^  but  the  hospital  money 
is  apportioned  ratably  on  the  wages  of  the  whole  voyage. 

InToluntary  Departure  of  Seamen. 

If  a  seaman  quits  the  ship  involuntarily,  or  is  driven  ashore 
from  necessity,  from  want  of  provisions,  or  by  reason  of  cruel  usage 
and  for  personal  safety,  the  wages  are  not  forfeited,  and  he  will 
be  entitled  to  them  on  the  prosperous  termination  of  the  voyage. 
On  the  other  hand,  the  seamen  should  abide  by. the  vessel  as  long 
as  reasonable  hope  remains;  and  if  they  desert  the  ship  during 
danger  from  perils  of  the  sea,  when  their  presence  and  exertions 
might  have  prevented  damage,  they  forfeit  their  wages,  and  are 
answerable  in  damages. 

In  Cases  of  Imprisonment  Abroad. 

Even  when  a  seaman  might  have  been  discharged  in  the  course 
of  the  voyage,  for  gross  misbehavior,  if  the  master  refuses  to  dis- 
charge hbn,  and  leaves  him  in  imprisonment  abroad,  he  will,  in 
that  case,  be  entitled  to  his  wages  on  his  retom  here,  after  deduct- 
ing therefrom  the  time  of  his  imprisonment. 
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LECTURE  XLVn. 
OONTBAOT  OF  AFFBEiaHTMBNT. 

L     THE  CHAETER-PAETY. 
Defined. 

A  charter-party  is  a  contract  of  afFreightment  In  writing,  by  which 
the  owner  of  a  ship  lets  the  whole  or  a  part  of  her  to  a  merchant  for 
the  conveyance  of  goods,  on  a  particular  voyage,  in  consideration  of 
the  payment  of  freight.  It  was  termed  a  charter-party,  because 
originally  it  was  a  deed  divided  into  two  parts,  like  an  indenture  at 
common  law,  charta-partita.  Like  all  mercantile  contracts,  it  re- 
ceives a  liberal  construction. 

Stipulatioxia. 

This  mercantile  lease  of  a  ship  describes  the  parties,  the  ship,  the 
voyage,  a  stipulation  as  to  seaworthiness  and  the  promptitude  with 
which  the  vessel  will  receive  the  cargo,  and  perform  the  voyage; 
and  the  exception  of  such  perils  of  the  sea,  for  which  the  master  and 
ship-owners  do  not  assume  resjwnsibility.  On  the  part  of  the 
freighter,  it  contains  a  stipulation  to  load  and  unload  within  a  giren 
time,  and  the  rate  and  times  of  payment  of  the  f  reight,  and  rate  of 
demurrage  beyond  the  allotted  days. 

General  and  Chartered  Ships. 

When  the  goods  of  several  merchants,  unconnected  with  each 
other,  are  laden  on  board,  without  any  particular  contract  of 
affreightment  with  any  individual  for  the  entire  ship,  the  vessel  is 
called  a  general  ship,  because  open  to  all  merchants;  but  when  one 
or  more  merchants  contract  for  the  vessel  exclusively,  it  becomes 
a  chartered  ship.  The  ship  may  be  let  in  whole,  or  in  part,  and  for  a 
certain  quantity  of  goods  by  weight  or  by  space,  which  is  letting  the 
ship  by  the  ton. 

Contract  of  Hiring. 

The  ship  may  also  be  hired  for  a  gross  sum  as  freight  for  the  voy- 
age, or  for  a  particular  sum  by  the  month,  or  other  determinate  pe- 
riod, or  for  a  certain  sum  for  every  ton,  cask,  or  bale  of  goods 
placed  on  board.  The  merchant  who  hires  a  ship  may  either  load  it 
with  his  own  goods,  or  wholly  underlet  it;  and  if  no  certain  freight 
be  stipulated,  the  owner  will  be  entitled  to  recover,  upon  a  quantum 
meruit,  as  much  freight  as  is  usual  under  the  like  oircumstances,  at 
the  time  and  place  of  shipment. 

Equipment,  of  the  Vessel. 

It  is  the  duty  of  the  owner  of  the  ship  to  see  that  she  is  duly 
equipped,  and  in  a  suitable  condition  to  perform  the  voyage;  and  he 
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is  bound  to  keep  her  In  that  condition,  nnleBB  prevented  by  perils  of 
the  sea.  If,  in  consequence  of  a  failure  to  duly  equip  her,  the  char- 
terer does  not  use  the  ship,  he  is  not  bound  to  pay  any  freight;  but 
if  he  actually  employs  such  vessel  he  must  pay  the  freight,  though  he 
has  his  remedy  on  the  charter  party  for  damages  sustained  by  reason 
of  deficiency  in  equipment 

Demurrage  for  Delay. 

The  freighter  must  not  detain  the  ship  beyond  the  stipulated  or 
usual  time  to  load  or  deliver  the  cargo,  or  to  sail.  The  extra  days, 
beyond  the  days  allowed  to  load  and  unload  the  cai^o,  are  called 
days  of  demurrage,  which  term  is  likewise  applied  to  the  payment 
for  such  delay.  It  may  become  due  by  the  ship's  detention  in  loading 
or  unloading  the  cargo,  or  in  waiting  for  convoy.  If  the  claim  for 
demurrage  rests  on  express  contract,  it  is  strictly  enforced,  as  where 
the  running  days  for  delivering  the  cargo  had  expired,  even  though 
the  consignee's  delay  was  occasioned  by  the  default  of  others. 

Written  Contracts. 

The  French  Code  requires  the  charter  party  to  be  in  writing, 
though  Valin  holds  a  contract  by  parol  to  be  equally  valid.  In  the 
English  law,  the  hiring  of  a  ship,  without  writing,  is  undoubtedly 
valid,  but  it  would  be  a  dangerous  practice,  at  least  in  respect  to 
foreign  voyages.  In  the  river  and  coasting  trade,  less  formality  is 
requisite,  and  the  contract  is  frequently  verbal. 

Kesult  of  Delay. 

If  either  party  be  not  ready  at  the  time  appointed  for  loading  the 
ship,  the  other  i)arty,  if  the  charterer,  may  seek  another  ship,  or  if 
he  be  the  owner,  another  cargo.  There  is  necessity  for  precision  and 
punctuality  in  mercantile  transactions;  otherwise  the  season  may  be 
lost,  or  the  object  of  the  voyage  defeated. 

Incomplete  Cargo. 

K  a  ship  be  hired  exclusively  for  the  voyage,  the  freighter  is  enti- 
tled to  its  full  enjoyment,  and  even  if  the  ship  be  loaded  only  in  part, 
is  answerable  to  the  owner  for  freight,  not  only  for  the  cargo  actually 
put  on  board,  but  for  what  the  vessel  would  have  taken,  had  a  full 
cargo  been  furnished.  The  master  has  no  fight  to  complete  the  lad- 
ing with  the  goods  of  other  persons,  without  the  consent  of  the  char- 
terer; and  if  he  grants  such  permission,  the  master  must  account  for 
the  freight  He  ought  not  to  complain,  if  permission  be  refused, 
provided  he  has  ample  cargo  to  secure  the  freight. 

Condition  of  the  Vessel. 

By  the  contract,  the  owner  must  see  that  the  ship  is  seaworthy, 
that  is,  tight,  staunch  and  strong,  well  furnished,  manned,  victualled, 
and  suitably  equipped.    The  ship  must  be  adapted  for  the  sort  of 
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cargo,  and  the  particular  service,  for  which  rihe  is  engaged.  The 
owner  is  held  to  be  answerable  for  the  damage  occacdoned  by  any 
latent  defect  in  the  vessel,  even  if  it  be  unknown  to  him  at  the  time, 
and  nndiscoverable  npon  examination.  It  is  an  implied  warranty  in 
the  contract,  that  the  ship  be  sniBcient  for  the  voyage,  and  the  owner, 
like  a  common  carrier,  is  an  insurer  against  everything  but  the  ex- 
cepted perils. 

Ship's  Papers. 

The  owner  must  see  that  the  ship  is  furnished  with  all  the  requi- 
site papers,  according  to  the  laws  of  the  countiy  to  which  she  be- 
longs, and  according  to  treaties  and  the  laws  of  nations.  These  doc- 
uments secure  the  vessels  from  disturbance  at  home,  on  the  high 
seas,  or  in  foreign  ports. 

Bepairs  of  the  Vessel. 

If  the  charter-party  stipulates  that  the  owner  shall  keep  the  ship 
in  good  order  during  the  voyage,  the  entire  expense  of  repairs  requi- 
site in  the  course  of  the  voyage  shall  be  borne  by  the  owner,  and  are 
not  In  that  case  the  subject  of  general  average  or  contribution. 

Kesponsibility  of  the  Owner. 

But  the  owner  does  not  insure  the  cargo  against  the  perils  of  the 
sea.  He  is  answerable  for  his  own  fault,  or  negligence,  or  those  of 
his  agents,  and  for  defects  in  the  ship  or  her  equipment,  and  gener- 
ally, as  a  common  carrier,  for  all  losses  other  than  those  arising  from 
an  act  of  God,  or  from  public  enemies.  The  responsibility  of  the 
owner  commences  where  that  of  the  wharfinger  ends,  and  when  the 
goods  are  delivered  to  some  accredited  person  on  board  the  ship. 

Stowing  the  Cargo. 

The  cargo  must  be  taken  on  board  with  care  and  skill,  and  be  prop- 
erty stowed.  The  goods  should  be  safely  placed  under  deck,  for  if 
stowed  on  deck  without  the  consent  of  the  shipper,  or  the  sanction  of 
custom,  they  are  at  the  risk  of  the  ship  owner  or  master,  and  he  and 
the  owners  of  the  vessel  would  not  be  protected  from  liability  for 
their  loss  by  the  exception  in  the  bill  of  lading  of  the  dangers  of  the 
seas. 

The  Convoy. 

If  the  ship  had  been  advertised  by  the  agent  of  the  owner  for 
freight  as  a  general  ship,  to  sail  with  convoy,  and  she  sails  without 
convoy,  and  is  lost,  the  owner  is  answerable  to  the  shipper  in  dam- 
ages. 

n.    THE  BILL  OF  LADING. 
Defined. 

This  is  the  acknowledgment  by  the  master  of  the  ship  of  the  re- 
ceipt of  the  goods  on  board,  and  of  the  conveyance  of  them,  which  he 
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asBumes.  The  biD  of  lading  contains  the  quantity  and  marks  of  the 
merchandise^  the  names  of  the  shipper  and  consignee,  the  places  of 
departure  and  discharge,  the  names  of  the  master  and  ship,  with  the 
price  of  the  freight. 

Contract  for  Conveying  fhe  Cargo. 

The  charter-party  is  the  contract  for  the  hire  of  the  ship,  and  the 
bill  of  lading  for  the  conveying  of  the  cargo;  and  though  it  be 
signed  by  the  master,  he  does  it  as  agent  for  the  owners,  upon  whom 
such  contract  is  binding.  The  engagement  is  to  carry  and  deliver 
the  goods  to  the*  consignee  or  his  order. 

Liability  of  Owners  of  Vessels. 

By  the  common  law,  owners  were  responsible  for  damages  to  goods 
on  board,  to  the  full  extent  of  their  loss.  But,  in  England,  by  statute 
of  Geo.  m.,  owners  and  part  owners  of  ships  are  not  liable  beyond 
the  value  of  the  ship  and  freight,  even  though  the  loss  was  occasioned 
by  the  misconduct  of  the  master  and  a  part  owner.  The  principle 
was  to  limit  the  responsibility  of  part  owners  to  the  amount  of  their 
resi)ective  capitals  embarked  in  the  ship.  The  value  of  the  ship  was 
to  be  calculated  at  the  time  of  the  loss,  and  the  freight  means  all  the 
freight,  whether  paid  in  advance  or  not. 

Holders  of  the  Bills  of  I/ading. 

Usually  there  are  three  copies  of  the  biH  of  lading.  The  freighter 
retains  one,  the  master  another,  while  the  third  is  given  to  the 
consignee,  factor  or  agent  abroad.  It  is  the  document  and  title 
of  the  goods  sent;  and  if  it  be  to  order  or  assigns,  is  transferable 
by  endorsement  and  delivery  to  a  bona  fide  holder  for  valuable  con- 
sideration. If  the  several  parts  of  a  bill  of  lading  be  endorsed  to 
different  persons,  a  competition  may  arise  for  the  goods;  but  if 
the  equities  be  equal,  the  property,  as  a  rule,  passes  by  the  bill  first 
endorsed. 

III.     THE  CARRIAGE  OF  THE  GOODS. 

Oenerally. 

When  the  ship  is  hired  and  the  cargo  laden  on  board,  the  duties 
of  the  owner,  and  of  his  agent,  the  master,  arise  in  respect  to  the 
commencement,  progress,  and  termination  of  the  voyage.  These 
duties  are  extremely  important  to  the  interests  of  commerce,  and 
are  well  defined  in  the  marine  law. 

Commencement  of  the  Voyage. 

When  everything  is  prepared,  the  master  is  bound  to  sail  as  soon 
as  the  wind  and  tide  permit,  but  not  in  very  tempestuous  weather. 
If  by  the  charter-party,  the  ship  is  to  sail  by  a  given  day,  he  must 
start  the  voyage,  unless  prevented  by  necessity.     So,  where  there 
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is  an  undertaking  to  sail  with  convoy,  he  mnst  go  to  the  place  of 
rendezYouBi  and  place  himself  under  tiie  control  and  protection  of 
the  convoy,  and  continue  with  it  during  it8  course.  He  must  ob- 
tain the  requisite  sailing  instructions  for  the  convoy.  These  con- 
ditions to  sail  with  the  first  fair  wind  or  convoy  are  not  conditions 
precedent  to  the  recovery  of  freight,  and  a  breach  of  them  only  goes 
to  the  question  of  damages. 

Deviation  from  Prescribed  Boute. 

The  master  is  bound  to  proceed  to  the  port  of  ddivery  without 
delay,  and  without  any  unnecessary  deviation  from  the  direct  and 
usual  course.  If  he  covenants  to  visit  a  loading  port  by  a  given 
time,  he  must  do  so,  or  abide  the  forfeiture;  and  if  by  perils  he  is 
forced  out  of  his  regular  course,  he  must  regain  it  with  as  little 
delay  as  possible.  Nothing  but  some  necessary  cause,  as  to  avoid 
a  storm,  pirates,  or  enemies,  or  to  procure  requisite  supplies  or 
repairs,  or  to  relieve  a  ship  in  distress,  will  justify  a  deviation  f ron^ 
the  regular  course  of  the  voyage.  Otherwise,  if  the  cargo  be  injured 
by  tempests  during  an  unnecessary  deviation,  such  deviation  is  a 
sufficiently  proximate  cause  of  the  loss  to  entitle  the  freighter  to 
recover,  unless  it  be  shown  that  such  loss  must  have  happened,  even 
if  there  had  been  no  deviation.  Nor  can  the  captain  substitute 
another  voyage  in  the  place  of  the  one  agreed  upon  between  his 
owners  and  the  freighters  of  the  ship. 

Substitution  of  Another  Vessel. 

In  cases  of  necessity,  as  where  the  ship  is  wrecked,  or  otherwise 
disabled,  in  the  course  of  the  voyage,  and  cannot  be  repaired,  with- 
out too  great  delay  and  expense^  the  master  may  procure  another 
vessel  to  carry  the  cargo  and  save  his  freight  If  other  means  to 
forward  the  cargo  can  be  procured,  the  master  must  obtain  them, 
or  lose  his  freight;  and  if  he  offers  to  do  so,  and  the  freighter  will  not 
consent,  he  is  entitled  to  his  full  freight  The  Rhodian  law  ex- 
empted a  master  from  his  contract  to  carry  the  goods,  if  the  ship 
became  unnavigable  by  the  perils  of  the  sea.  The  Boman  law  ap- 
parently did  not  hold  the  master  bound,  in  such  case,  to  seek  another 
ship;  while  the  Laws  of  Oleron  gave  the  power  to  the  master  to 
hire  another  vessel,  if  he  chose  to  do  so,  and  earn  freight  The 
marine  ordinance  of  Louis  XTV.  went  further,  and  declared  it  to 
be  the  duty  of  the  master  to  hire  another  ship  in  such  a  case,  if 
it  be  in  his  power.  French  jurists  have  differed  in  opinion  in  respect 
to  the  obligation  of  the  master  to  hire  another  vessel  to  carry  the 
cargo,  when  his  own  becomes  irreparable.  The  new  French  Code 
follows  the  words  of  the  ordinance,  and  declares,  that  if  the  vessd 
becomes  disabled,  and  the  master  can  have  her  repaired,  the 
freighter  ia  bound  to  wait  or  uay  the  whole  freight;   and  that  if 
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the  vessel  cannot  be  repaired,  the  master  is  bound  to  hire  another, 
which,  if  be  cannot  obtain,  the  freight  is  due,  only  in  proportion 
to  the  voyage  performed. 

English  Kule,  where  Ship  Disabled. 

If  the  ship  be  disabled  from  completing  the  voyage,  the  ship 
owner  may  stiQ  entitle  himself  to  the  whole  freight,  by  forwarding 
the  goods  by  some  other  means  to  the  place  of  destination.  Unless 
he  do  this,  or  by  agreement  it  be  dispensed  with,  he  is  not  entitled 
to  any  freight  The  master,  as  the  agent  of  the  owner  of  the  cargo, 
which  he  is  from  the  necessity  of  the  case,  must  act  for  the  best 
interest  of  all  concerned.  He  has  powers  and  discretion  adequate 
to  the  trust,  and  requisite  for  the  safe  delivery  of  the  cargo  at  the 
port  of  destination. 

Froonring  Another  Vessel.    Power  of  the  Master. 

If  there  be  another  vessel,  in  the  same  or  a  contiguous  port, 
which  can  be  had,  it  is  the  duty  of  the  master  to  hire  it,  subject  to 
his  sound  discretion.  He  may  transship  the  cargo,  if  he  has  the 
means,  or  let  it  remain.  He  may  bind  it  for  repairs  to  the  ship. 
He  may  sell  part,  or  hypothecate  the  whole.  If  he  hires  another 
vessel  for  the  completion  of  the  voyage,  he  may  charge  the  cargo 
with  the  increased  freight,  arising  from  the  hire  of  a  new  ship. 
New  York  decisions  sustain  this  view.  The  master  may  refuse 
to  hire  another  vessel,  and  insist  on  repairing  his  own;  and  whether 
the  freighter  is  bound  to  wait  during  the  time  of  repair,  or  be- 
comes entitled  to  his  goods  without  charge  for  freight  will  depend 
upon  circumstances. 

Delay  while  Making  Kepairs. 

What  may  be  a  reasonable  time  for  the  merchant  to  wait  for  the 
repairs  cannot  be  defined,  but  depends  greatly  upon  the  nature  and 
condition  of  the  cargo.  A  cargo,  of  a  perishable  nature,  may  be  so 
deteriorated,  as  not  to  endure  the  delay  for  repairs.  The  master 
is  not  bound  to  go  to  a  distance  to  seek  another  vessel,  or  to  en- 
counter serious  impediments  in  transferring  the  cargo  to  it  His 
duty  is  only  imperative,  when  another  vessel  is  near  at  hand,  and 
can  be  engaged  with  no  great  difficulty  in  the  reshipment  of  the 
cargo. 

Oare  of  the  Cargo. 

During  the  voyage  the  master  is  bound  to  take  all  possible  care 
of  the  cargo,  and  is  responsible  for  every  injury,  which  might  have 
been  avoided  by  human  foresight  and  prudence,  and  competent  naval 
skill.  He  is  chargeable  with  the  most  exact  diligence.  If  the 
ship  be  captured  during  the  voyage,  the  master  should  seek  to 
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resctie  the  property  from  condemnation,  by  interposing  his  neotral 
daims,  and  exhibiting  his  docnments.  If  a  riiip  in  distress 
relieved  by  the  sale  of  a  part  of  its  cargo,  by  order  of  its  master, 
should  afterwards  perish  with  the  residue  of  the  cargo,  it  is  held, 
that  the  owner  is  not  entitled  to  payment  for  the  goods  sold.  The 
foreign  authorities,  however,  are  at  variance  on  this  point. 

IV.     DELIVERY  OF  THE  CARGO. 

Placed  on  the  Wharf. 

On  arrival  at  the  port  of  destination,  the  cargo  is  to  be  delivered 
to  the  consignee,  or  to  the  order  of  the  shipper,  on  production  of 
the  bill  of  lading,  and  payment  of  the  freight  llie  English  prac- 
tice is,  to  send  the  goods  to  the  wharf,  with  directions  to  the  wharf- 
inger not  to  part  with  them,  until  the  freight  and  other  charges 
are  paid,  if  the  master  be  doubtful  of  the  payment;  for  by  parting 
with  the  possession,  the  master  loses  his  lien  upon  the  goods  for 
freight  The  master  cannot  detain  the  goods  on  board  the  ship 
until  the  freight  be  paid,  for  the  merchant  should  have  an  oppor- 
tunity to  examine  their  condition  before  payment  The  manner 
of  delivery,  and  the  time  when  the  responsibility  of  the  owners  and 
master  ceases,  depend  greatly  upon  usage.  The  general  rule  is, 
that  delivery  at  the  wharf  discharges  the  master,  provided  the  de- 
livery be  made  to  a  person  authorized  to  receive  the  goods,  or  due 
previous  notice  have  been  given  the  consignee  of  the  time  and 
place  of  delivery.  The  master  cannot  discharge  himself  by  leaving 
them  exposed  on  the  wharf.  His  responsibility  continues,  until 
there  is  actual  delivery  or  a  substitute  for  it,  unless  the  owner  of 
the  goods  or  his  agent  had  previously  assumed  charge  of  the  goods; 
or  at  least  the  consignee  had  notice,  and  the  goods  had  been  sep- 
arated and  designated. 

Delivery,  where  Conflicting  Claims  of  Ownership. 

It  is  sometimes  difficult  for  the  master  of  a  vessel  to  know  to  whom 
he  can  safely  deliver  the  goods,  in  case  of  conflicting  claims  between 
the  consignor  and  consignee  or  the  assignee  of  the  latter.  He  ought 
not  to  be  put  to  the  peril  and  necessity  of  asking  indemnity.  If 
the  consignee  has  failed,  he  ought  to  deliver  to  the  claimant,  on  be- 
half of  the  consignee ;  and  if  the  consignee  has  assigned  the  bill  of 
lading,  and  the  rights  of  the  consignor  be  interposed  and  contested, 
it  is  safe  to  deposit  the  goods  with  some  bailee,  until  the  rights  of 
the  claimants  are  settled  upon  a  bill  of  interpleader  in  chancery. 
Having  made  a  consignment,  the  consignor  cannot  vary  at  pleasure. 
He  may  do  so,  only  for  protecting  himself  against  the  insolvency 
of  the  consignee. 
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V.     RESPONSIBILITY  OF  THE  OWNER  OF  THE  VESSEL. 

Perils  of  the  Sea. 

The  owner  and  master  of  a  ship  will  be  excused  from  the  non-de- 
livery of  the  cargo  only  because  of  the  act  of  God,  or  because  of  pub- 
lic enemies,  or  from  some  event  expressly  provided  for  in  the  charter- 
party.  This  rule  applies  to  carriers  by  water  as  well  as  to  carriers 
by  land.  Perils  of  the  sea  denote  natural  accidents  peculiar  to  that 
element,  which  cannot  be  prevented  by  human  prudence.  It  is  a 
loss  happening  in  spite  of  human  effort  and  skill.  The  only  excep- 
tion is  the  case  of  a  vessel  captured  by  pirates,  which  is  termed  a 
peril  of  the  sea.  A  loss  by  lightning  is  an  act  of  God,  but  any  other 
loss  by  fire  is  chargeable  upon  the  ship  owner.  The  moment  the 
goods  are  transferred  from  the  ship,  this  responsibility  ends,  and 
the  warehouseman  is  not  thus  responsible. 

Cause  of  the  Accident. 

It  is  often  difftcult  to  determine,  whether  the  disaster  happened 
by  a  peril  of  the  sea,  or  unavoidable  accident,  or  by  the  fault,  negli- 
gence or  want  of  skill  of  the  master.  If  a  rock  or  sand-bar  be  gen- 
erally known,  and  the  ship  be  not  forced  upon  it  by  adverse  winds 
or  tempests,  the  loss  is  to  be  imputed  to  the  fault  of  the  master. 
If  the  ship  be  driven  upon  it  in  a  storm,  or  if  the  bar  was  recently 
I'ormed  in  a  place  where  vessels  before  sailed  in  safety,  the  loss 
is  to  be  attributed  to  a  peril  of  the  sea,  termed  the  vis  major  or 
casus  fortuitus  of  the  civil  law.  What  is  an  excusable  peril  de- 
pends greatly  upon  usage  and  the  practice  of  merchants^  and  is  de- 
cided by  the  circumstances  of  each  case. 

Ldmit  of  Besponsibility  of  Owners. 

The  English  statute  law  has  exempted  ship-owners  in  some  of 
these  hard  cases,  but  with  the  exception  of  Maine  and  Massachusetts, 
similar  statutes  of  exemption  do  not  exist  in  this  country.  The 
owner  is  bound  for  the  entire  injury  done  by  the  master  or  crew,  un- 
less where  statutes  or  ordinances  have  established  a  different  rule. 
By  the  general  maritime  law  of  Europe,  the  responsibility  of  owners 
of  vessels  for  the  wrongful  acts  of  masters  is  limited  to  the  value  of 
the  ship  and  freight,  and  by  abandoning  them  to  the  creditor  they 
may  discharge  themselves. 

liien  upon  the  Vessel. 

A  lien  exists  in  favor  of  the  merchant,  who  ships  merchandise  in 
a  vessel  on  freight,  against  the  vessel  for  the  non-performance  of 
the  contract  of  affreightment,  under  the  bill  of  lading,  entered  into 
by  the  master.  This  claim  may  be  enforced  by  process  in  rem.  The 
ship  itself,  in  specie,  is  considered  as  a  securily  to  the  merchant  who 
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lades  goods  upon  her,  whether  it  be  in  the  employment  of  the  owner 
directly,  or  be  let  by  a  charter-party  to  a  hirer,  who  assumes  controL 
By  custom  the  ship  is  bound  to  the  merchandise  and  the  merchan- 
dise to  the  ship. 

IDistiiiction  between  Civil  and  Maritime  Law  as  to  Be* 
sponsibility. 

By  the  civil  law,  the  owners  were  responsible  in  solido  for  all  the 
obligations  of  the  master,  in  his  character  of  master,  to  their  full 
extent,  whether  arising  ex  contractu  or  ex  dolicto.  By  the  maritime 
law,  the  owner  is  not  responsible  for  the  wrongful  acts  of  the  master, 
beyond  his  interest  in  the  vessel  and  freight;  and  by  abandoning 
them,  he  is  discharged,  while  the  ship  continues  liable  in  specie; 
the  shipper  thus  being  privileged  beyond  the  general  creditors. 

VI.     DUTIES  OP  THE  SHIPPER. 

Obligations  of  the  Oharterer. 

The  duties  on  the  part  of  the  charterer  are,  to  use  the  ship  in  a 
lawful  manner,  and  for  the  purposes  for  which  it  was  let  Usually, 
the  command  of  the  ship  is  reserved  to  the  owner,  and  to  the  master 
appointed  by  him.  The  merchant  cannot  detain  the  ship  beyond  the 
stipulated  time,  or  employ  her  in  any  other  than  the  stipulated 
service,  and  if  he  does  he  must  answer  in  damages.  If  the  freighter 
putsi  on  board  contraband  goods,  by  means  whereof  the  ship  is  sub- 
jected to  detention  and  forfeiture,  he  must  answer  to  the  ship  owner. 
If  the  merchant  declines  to  lade  the  ship  according  to  contract,  or 
to  furnish  a  return  cargo,  as  he  had  engaged  to  do,  he  must  render 
compensation  in  damages. 

VII.     PAYMENT  OF  FREIGHT. 

Freight,  Defined. 

Freight  means  the  price  for  the  actual  transportation  of  goods  by 
sea  from  one  place  to  another.  It  is  also  applied  to  all  rewards  or 
compensation  paid  for  the  use  of  ships,  including  the  transportation 
of  passengers. 

Obligation  to  Fay  Freight. 

This  obligation  to  pay  rests  either  on  the  charter-party,  or  on  the 
bill  of  lading,  by  which  the  x>ayment  of  freight  is  made  a  condition 
of  delivery.  The  general  rule  is,  that  the  delivery  of  the  goods  at  the 
port  of  destination,  according  to  the  charter-party,  is  necessary  to  en- 
title the  owner  of  the  vessel  to  freight.  The  conveyance  and  deliv- 
ery of  the  cargo  form  a  condition  precedent,  and  must  be  fulfilled. 
A  partial  performance  is  not  sufflcient,  nor  can  a  partial  payment, 
or  ratable  freight  be  claimed,  except  in  special  cases. 
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Amount  of  Freight. 

The  amount  of  freight  is  usually  fixed  by  agreement  between  the 
parties;  otherwise  it  is  ascertained  by  the  usage  of  the  trade,  and 
the  reason  of  the  case.  If  the  hiring  be  of  the  whole  ship,  or  of  an 
entire  part  of  her  for  the  voyage,  the  merchant  must  pay  the  freight, 
though  he  does  not  fully  lade  the  ship.  But  if  he  agrees  to  pay  in 
proportion  to  the  amount  of  the  goods  put  on  board,  and  does  not 
agree  to  provide  a  full  cargo,  the  owner  can  demand  payment  only 
for  the  cargo  actually  shipped. 

Dead  Freight. 

If  the  merchant  agrees  to  furnish  a  return  cargo,  and  furnishes 
none,  and  lets  the  ship  return  on  ballast,  he  must  make  compensa- 
tion to  the  amount  of  the  freight;  and  this  is  usually  termed  dead 
freight.  If  the  outward  cargo  could  not  be  disposed  of,  and  is 
brought  back  by  the  master,  freight  is  allowed  in  such  case  by  the 
French  law. 

liien  for  Freight. 

If  there  be  no  express  agreement,  the  master  is  not  bound  to  part 
with  the  goods  until  the  freight  be  paid,  for,  by  the  common  law, 
there  is  a  lien  for  freight  on  the  goods  shipped,  whether  it  arise  un- 
der a  bill  of  lading  or  under  a  charter  party.  If  the  master 
refuse  to  deliver  the  goods  for  other  cause  than  the  non-payment  of 
freight,  he  cannot  avail  himself  of  the  want  of  a  tender.  When 
revenue  regulations  require  the  goods  to  be  deposited  in  a  public 
warehouse,  the  master  may  enter  them  in  his  own  name  and  preserve 
the  lien. 

Lien  of  the  Shipper. 

The  shipper  of  goods  on  freight  has  a  lien  on  the  vessel  for  the 
loss  of  the  goods,  by  reason  of  the  non-performance  of  the  contract 
entered  into  by  the  master  in  the  bill  of  lading.  The  ship  is  bound 
to  the  merchandise,  and  the  merchandise  to  the  ship.  By  a  usual 
clause  in  the  charter-party,  the  owner  binds  the  ship,  and  the  char- 
terer binds  the  cargo,  to  the  performance  of  all  the  covenants,  though 
the  right  of  lien  for  freight  does  not  absolutely  depend  on  any  cove- 
nant to  pay  it  Such  covenant  creates  a  lien  on  the  cargo,  to  be  en- 
forced by  a  suit  in  rem,  or  by  detaining  the  cargo,  until  the  freight 
be  paid. 

Lien  of  the  Ship-Owner. 

The  ship-owner^s  lien  for  freight  is  gone  when  the  charterer  is  con- 
stituted owner,  and  assumes  exclusive  possession  for  the  voyage, 
or  when  the  payment  of  freight,  by  agreement,  is  postponed,  or  is 
at  variance  with  the  time  and  place  for  the  delivery  of  the  goods. 
But  without  a  plain  intent  to  the  contrary,  the  ship-owner  will  not 
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be  presumed  to  haye  relinqnished  his  Hen  on  the  cargo  for  the 
freight,  notwithstanding  he  has  chartered  the  vessel  to  another.  It 
makes  no  difference  on  this  point,  whether  the  merchant  takes  the 
whole  ship  by  a  charter-party,  or  sends  his  goods  in  a  general  ship. 
The  lien  applies,  whether  the  hire  of  the  vessel  be  stipulated  in  a 
charter-party,  or  the  freight  be  stipulated  in  the  bill  of  lading.  The 
owner  is  equally  the  canler  in  both  cases. 

Hire  of  fhe  Yemel  itMlf . 

But  if,  instead  of  letting  the  use  of  the  ship  to  freight,  the  vessd 
itself  be  let  to  hire,  and  the  charterer  has  the  possession  and  right  of 
control,  he  is  the  owner  for  the  voyage,  and  the  general  owner  has 
no  lien  on  the  cargo  for  the  hire  of  the  ship. 

BeBponsibility  of  the  Consignee. 

When  the  goods  are  to  be  delivered  to  the  consignee  on  jwiyment 
of  freight,  the  consignee  makes  himself  responsible  by  receiving  the 
goods  under  the  conditions  in  the  bill  of  lading.  The  receipt  of  the 
goods  in  such  case  is  an  implied  undertaking  to  pay  the  freight, 
and  the  master  who  delivered  the  goods  to  the  consignee  may  sue 
the  latter  on  such  implied  promise.  It  was  once  held,  that  if  the 
master  parted  with  the  goods  to  the  consignee,  without  securing  his 
freight,  he  was  deprived  of  all  recourse  to  the  consignor,  but  it  is 
now  decided  otherwise. 

liability  of  the  Consigrnor. 

If  the  master  cannot  recover  the  freight  from  the  consignee  to 
whom  he  has  delivered  the  goods,  he  still  has  his  remedy  over  on  the 
charter-party  against  the  shipper. 

Immunity  of  the  Purchaser. 

The  buyer  of  the  goods  from  the  consignee  is  not  answerable  for 
the  freight,  unless  such  charge  formed  part  of  the  terms  of  sale.  Nor 
would  he  be  liable,  even  if  he  should  enter  the  goods  at  the  custom 
house  in  his  own  name,  while  the  freight  was  unpaid. 

Payment  of  Outward  Freight. 

If  part  of  the  cargo  be  sold  on  the  voyage  from  necessity,  the 
owner  pays  the  value  at  the  port  of  delivery,  deducting  his  frciight, 
equally  as  if  the  goods  had  arrived.  But  if,  after  the  commence- 
ment of  the  voyage,  the  ship  be  prohibited  an  entrance  by  the  gov- 
ernment of  the  country,  and  the  cargo  be  brought  back,  the  freight 
for  the  outward  voyage  has  been  earned,  the  interruption  proceed- 
ing from  an  extraordinary  cause,  independent  of  maritime  peills. 

Effect  of  a  Blockade  or  Capture. 

The  case  of  a  blockade  of,  or  interdiction  of  commerce  with  the 
port  of  discharge,  is  held  to  be  different;  for  in  that  case  the  voyage 
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is  deemed  to  be  broken  up,  and  the  charter-party  diaaolved;  and  if 
the  cargo,  by  reason  of  that  obstade^  be  brought  back,  no  freight 
Is  due.  A  capture  of  the  vessel  on  the  passage  also  causes  a  com- 
plete defeasance,  notwithstanding  there  was  a  subsequent  recapture. 

Effect  of  an  Embargo. 

On  the  pther  hand,  an  embargo,  detaining  the  vessel  at  the  port  of 
departure,  or  in  the  course  of  the  voyage,  does  not,  of  itself,  work  a 
dissolution  of  the  contract.  It  is  only  a  temiwrary  restraint,  which 
suspends  for  a  time  its  performance.  It  is  the  same  thing  with  a 
blockade  of  the  i)ort  of  departure.  Such  an  obstacle  does  not  dis- 
charge the  contract  of  affreightment,  because  it  is  merely  a  tempo- 
rary suspension  of  its  performance,  and  the  ship-owner  may  detain 
the  goods  until  he  can  prosecute  the  voyage  with  safety,  or  until 
tendered  the  full  freight.^  It  is  requisite,  however,  that  the  ship 
break  ground,  to  give  an  inception  to  freight  The  master  in  the 
case  of  an  invincible  obstacle  of  a  temporary  nature  to  the  prosecu- 
tion of  the  voyage,  is  entitled  to  wait  for  the  removal  of  it,  so  that  he 
may  earn  his  freight,  unless  the  cargo  consist  of  perishable  articles, 
which  cannot  endure  the  delay.  He  is  certainly  entitled  to  some 
equitable  allowance  as  freight,  for  his  intermediate  service. 

Abandonment  of  Deteriorated  Goods. 

When  the  goods  become  greatly  deteriorated  on  the  voyage.  It 
has  been  a  litigated  question,  whether  the  consignee  is  bound  to  take 
them  and  pay  the  freight,  or  whether  he  might  not  abandon  the 
goods  to  the  master  in  discharge  of  the  freight  The  better  opinion 
seems  to  be  against  the  right  of  the  owner  to  abandon  such  goods 
in  discharge  of  the  freight.^  The  ship-owner  performs  his  engage- 
ment when  he  carries  and  delivers  the  goods.  The  right  to  his 
freight  then  becomes  absolute,  and  the  carrier  no  more  insuit;s  the 
soundness  of  his  cargo,  as  against  the  perils  of  the  sea  or  its  own 
inti'insic  decay,  than  the  price  of  the  market  to  which  it  is  carried. 
If  he  has  conducted  himself  with  fidelity  and  vigilance  in  the  course 
of  the  voyage,  he  has  no  concern  as  to  the  diminution  of  the  value  of 
the  cargo.  It  may  impair  the  remedy  his  lien  afforded,  but  does  not 
affect  his  remedy  against  the  shipper. 

Cargo  of  liiquids. 

If  casks  contain  wine,  rum  or  other  liquids,  or  sugar,  and  the  con- 
tents leak  out,  and  are  lost  by  the  perils  of  the  sea,  and  the  casks 
arrive  empty,  no  freight  is  due  for  them;  but  the  contrary  is  true, 
if  the  casks  were  weU  stowed,  and  their  contents  were  essentially 
gone  by  leakage  or  inherent  waste,  or  imperfection  of  the  casks. 

^Palmer  v.  LoriUard,  16  Johns.  348. 

"  Griswold  V.  New  York  Ins.  Co.,  3  Johns.  321. 
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Cargo  of  live  Stock. 

Should  the  cargo  consist  of  liye  stock,  and  some  of  the  horses  or 
cattle  die  on  the  voyage,  without  any  fault  or  negligence  of  the  mas- 
ter or  crew,  and  without  express  agreement  as  to  the  payment  of 
freight,  the  general  rule  is,  that  the  freight  is  to  be  paid  for  all  that 
were  put  on  board.  But  if  the  agreement  was  to  pay  for  their  trans- 
portation, then  no  freight  is  due  for  those  that  die  on  the  voyage,  as 
the  contract  is  not  performed. 

Bepayment  of  Freight. 

The  foreign  marine  law  allows  freight  paid  in  advance  to  be  re- 
covered back,  if  the  goods  be  not  carried  or  the  voyage  performed, 
by  reason  of  any  event  not  imputable  to  the  shipper.  Where  freight 
Is  paid  for  receiving  the  passenger  and  his  goods  on  board,  the  pay- 
ment is  to  be  retained,  though  the  vessel  and  cargo  be  lost' 
Whether  the  freight  previously  advanced  is  to  be  retained  or  re- 
turned, becomes  a  question  of  intention  in  the  construction  of  the 
contract.  The  French  ordinances  require  a  special  agreement  to 
enable  the  ship-owner  to  retain  the  freight  paid  in  advance,  and  some 
authors  will  not  allow  even  such  a  special  agreement  to  be  valid. 
The  English  law  is  not  so  scrupulous,  and  does  not  require  an  express 
stipulation,  but  easily  infers  the  intention  of  the  parties  to  retain  rh^^ 
previously  advanced  freight. 

Present  Doctrine  as  to  Advance  Freight. 

If  freight  be  paid  in  advance,  without  express  stipulation  that 
it  shall  be  returned,  in  the  event  of  not  being  earned,  it  will  be 
inferred  that  the  parties  did  not  intend  that  the  payment  of  the 
part  in  advance  should  be  subjected  to  the  risk  of  the  remainder 
of  the  voyage;  and  without  some  such  provision,  a  new  implied  con- 
tract to  that  effect  will  not  be  raised. 

Ratable  Freight. 

The  question,  as  to  the  right  to  a  ratable  freight,  arises  in  two 
cases:  (1)  When  the  ship  has  performed  the  whole  voyage,  and  has 
brought  only  a  part  of  her  cargo  to  the  place  of  destination.  (2) 
When  the  ship  has  not  performed  her  whole  voyage,  and  the  goods 
have  been  delivered  to  the  merchant,  at  a  place  short  of  the  port  of 
delivery.  In  the  case  of  a  general  ship,  or  one  chartered  for  freight, 
to  be  paid  according  to  the  quantity  of  goods,  freight  is  due  for 
what  the  ship  delivera  The  contract,  in  such  case,  is  divisible. 
But  if  the  ship  be  chartered  at  a  specific  sum  for  the  voyage,  and 
she  loses  part  of  her  cargo  by  a  peril  of  the  sea,  and  conveys  the 
residue,  it  has  been  a  question,  whether  the  freight  could  be  appor- 

*  Watson  y.  Duyklnck,  3  Johns.  335. 
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tioned.     The  weight  of  English  authorily  is  against  the  apportion- 
ment of  freight  in  such  a  case. 

Delivery  of  a  Part  of  the  Cargo. 

It  has  been  held,  that  the  contract  of  aflreightment  is  an  entire 
contract,  and  unless  fully  performed  by  delivery  of  the  entire  cargo, 
no  freight  is  due  under  the  charter-party,  in  the  case  where  the 
ship  was  chartered  for  a  specific  sum  for  the  voyage.  The  delivery 
of  the  whole  cargo,  in  such  case,  is  a  condition  precedent  to  the  re- 
covery of  freight  The  stipulated  voyage  must  be  actually  per- 
formed. A  partial  performance  is  not  sufficient,  nor  can  a  partial 
payment  be  claimed,  except  in  special  cases. 

Apportionment  of  Freight. 

This  apportionment  happens,  when  the  ship  is  forced  into  a  port 
short  of  her  destination,  and  cannot  finish  the  voyage.  In  that 
case,  if  the  owner  of  the  goods  will  not  allow  the  master  reasonable 
time  to  repair,  or  to  proceed  in  another  ship,  the  master  will  be 
entitled  to  the  whole  freight,  because  the  freighter  has  not  allowed 
the  contract  to  be  performed.  But  if  he  consents,  and  the  master 
refuses  to  go  on,  he  is  not  entitled  to  freight,  because  he  has  not 
performed  his  contract.  To  entitle  himself  to  freight,  the  master 
must  proceed,  or  offer  to  proceed,  in  another  vessel,  or  repair  his 
own,  and  take  on  the  cargo.  If  he  proceeds,  he  reassumes  the  usual 
risk  of  losing  the  freight  by  the  loss  of  the  cargo.  If  the  merchant 
accepts  the  goods  at  the  intermediate  port,  the  general  rule  of 
marine  law  is  that  freight  is  to  be  paid,  according  to  the  proportion 
of  the  voyage  performed,  and  the  law  will  imply  such  a  contract 

Ship  Forced  into  Wrong  Port. 

It  is  settled  in  English  and  American  law,  that  freight  pro  rata 
itineris  is  due,  when  the  ship  by  inevitable  necessity,  is  forced  in 
a  port  short  of  her  destination,  and  is  unable  to  prosecute  her  voy- 
age, and  the  goods  are  there  voluntarily  accepted  by  the  owner. 
Such  acceptance  constitutes  the  basis  of  the  rule  for  a  pro  rata 
freight,  if  it  be  voluntary,  and  not  forced  upon  the  owner  by  violent 
or  illegal  proceedings.  The  ratable  freight  is  based  upon  the  pro- 
portionate amount  of  the  voyage  performed,  when  the  disaster  hap- 
pened. . 

Incomplete  Voyage. 

If  the  outward  and  homeward  voyages  be  distinct,  freight  is  re- 
coverable for  the  one,  though  the  other  be  not  performed.  But  if, 
by  the  terms  of  the  contract,  they  be  one  voyage,  and  the  ship  per- 
forms the  outward,  and  fails  to  perform  the  homeward  voyage^  no 
freight  is  recoverable. 

BR0W19E  KENT ^36 
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Vm.     COLLISION  OF  SHIPS. 
Evidence. 

The  evidence  as  to  the  tme  cause  of  a  collision  is  difficult  of  access. 
The  accident  usually  happens  in  the  darkness  of  the  ni^t,  or  in  a 
storm,  and  is  often  accompanied  with  confusion.  When  the  fact 
is  clear,  that  a  fault  was  conmiitted  by  one  party,  or  that  he  lacked 
skill  or  care,  and  the  disaster  resulted  therefrom,  he  must  pay  the 
entire  damages. 

Nautical  Bules  in  Steering  Vessels. 

The  vessel  that  has  the  wind  free,  or  is  sailing  before  or  with,  the 
wind,  must  grant  the  right  of  way  to  the  vessel  that  is  close-hauled, 
or  sailing  by  or  against  it  The  vessel  on  the  starboard  tack  has  a 
right  to  keep  her  wind,  and  the  vessel  on  the  larboard  tack  is  bound 
to  give  way  to  the  other,  or  bear  up  or  heave  about  to  avoid  danger, 
or  be  answerable  for  the  consequences.  The  vessel  to  windward  is 
to  keep  away  when  both  vessels  are  going  the  same  course  in  a  nar- 
row channel,  and  there  is  danger  of  running  afoul  of  each  other.  A 
steam  vessel,  having  greater  power  and  being  more  under  command, 
is  bound  to  give  way  to  a  vessel  with  sails.  A  neglect  of  due  means 
to  check  a  vessel  entering  a  river  or  harbor  where  others  lie  at  an- 
chor creates  responsibility  for  damages. 

Where  no  Negligence. 

Where  the  collision  arose  by  vis  major,  or  physical  causes  ezdn- 
sively,  and  without  negligence  or  fault  in  any  one,  open  or  concealed, 
the  proprietors  of  the  ship  or  cargo  injured  must  bear  their  own  loss, 
and  it  is  not  the  subject  of  apportionment  or  contribution  or  of  gen- 
eral average.    This  was  the  doctrine  of  the  Roman  law. 

Unexplained  Negligence. 

The  greatest  difficulty  has  arisen  in  cases  in  which  the  collision 
evidently  proceeded  from  error,  neglect  or  want  of  sufficient  caution, 
but  the  neglect  or  fault  was  either  inscrutable,  or  equally  imputable 
to  both  parties.  In  such  case,  the  marine  law  apportions  the  loss, 
as  having  arisen  equally  by  the  fault  of  both  parties.  It  makes  the 
ships  contribute  equally,  without  regard  to  their  relative  value. 
The  maritime  authorities  differ,  as  to  whether  the  cargo,  as  weU 
as  the  ship,  must  contribute  to  the  loss.  Valin  contends  that  the 
contribution  is  only  between  the  ships,  and  that  the  cargoes  are 
totally  excluded  from  the  benefit,  as  well  as  from  the  burden  of  con- 
tribution. In  an  important  English  case,  however,  the  cargo  of  the 
ship  that  was  sunk  and  lost  by  the  collision,  received  the  benefit  of 
the  contribution. 
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EL    GENERAL  AVERAGE. 
Origin. 

The  doctrine  of  general  average  grows  out  of  the  incidents  of  a 
mercantile  voyage;  and  the  duties  which  it  creates  apply  equally 
to  the  owner  of  the  ship,  and  of  the  cargo. 

Defined. 

General,  gross  or  extraordinary  average,  means  a  contribution 
made  by  all  parties  concerned,  towards  a  loss  sustained  by  some  of 
the  parties  in  interest,  for  the  benefit  of  all;  and  it  is  called  gen- 
eral or  gross  average,  because  it  falls  upon  the  gross  amount  of 
ship,  cargo  and  freight 

Jettison.    Bhodian  Law. 

By  the  Rhodian  law,  as  cited  in  the  Pandects,  if  goods  were 
thrown  overboard,  in  a  case  of  extreme  p^ril,  to  lighten  and  save 
the  ship,  the  loss,  being  incurred  for  the  common  benefit,  was  to 
be  made  good  by  the  contribution  of  alL  The  goods  must  not  be 
swept  away  by  the  violence  of  the  waves,  for  then  the  loss  falls 
entirely  upon  the  merchant  or  his  insurer,  but  they  must  be  inten- 
tionally sacrificed  for  the  safety  of  the  ship,  and  the  residue  of  the 
cargo.  The  jettison  must  be  made  for  sufficient  cause,  and  not 
from  groundless  timidity.  It  must  be  made  in  a  case  of  extremity, 
when  the  ship  is  in  danger  of  perishing  by  the  fury  of  a  storm,  or 
is  laboring  upon  rocks  or  shallows,  or  is  closely  pursued  by  pirates 
or  enemies.  If  the  ship  and  the  residue  of  the  cargo  can  be  saved 
by  means  of  this  sacrifice,  the  property  saved  should  bear  its  propor- 
tion of  the  loss.  The  doctrine  of  general  average  is  built  upon  the 
plainest  principles  of  justice,  and  has  been  adopted  by  all  com- 
mercial nations.  The  doctrine  of  jettison  was  transplanted  into 
the  Roman  law  from  the  institutes  of  the  ancient  Rhodians. 

Jettison  only  Permitted  from  Necessity. 

Foreign  ordinances  require,  that  the  officers  of  the  ship,  and  the 
supercargo,  if  on  board,  should,  if  practicable,  be  consulted  before 
a  jettison  takes  place;  and  if  the  master,  in  a  case  of  false  alarm, 
throws  goods  overboard,  there  is  no  contribution.  He  should  use 
good  judgment  in  the  matter,  and  having  the  authority,  must  show 
a  necessity  for  the  sacrifice.  He  is  then  excused,  whether  he  follows 
'the  advice  of  the  crew  or  not.  The  crew  cannot  make  a  jettison 
of  any  part  of  the  cargo,  even  in  a  case  of  distress,  without  the 
order  of  the  master.  This  is  the  general  rule,  without  reference 
to  extreme  cases.  A  regular  jettison  takes  place  with  order  and 
deliberation,  and  without  confusion.  Previous  consultation  is  not 
indispensable,  for  a  case  of  imminent  danger  will  not  permit  it 
But  it  must  appear  that  the  act  occasioning  the  loss  was  the  effect 
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of  judgment  and  will;  and  there  may  be  a  choice  of  perils^  when 
there  is  no  possibility  of  safety,  and  it  is  not  necessary  that  the 
vessel  should  be  exposed  to  greater  danger  than  she  otherwise 
would  have  been. 


To  Avoid 

To  avoid  shipwreck,  it  may  sometimes  be  necessary  to  run  the 
vessel  ashore,  and  that  will  form  a  case  of  general  average  The 
irregular  jettison  is  valid,  at  a  time  of  imminent  danger.  Acts  may 
be  precipitate  when  life  is  in  jeopardy,  and  the  sense  of  self-preser^ 
vation  is  paramount.  Such  a  jettison  is  a  species  of  shipwreck, 
and  is  called  semi-nauf  ragium.  The  captain  must  first  begin  the 
jettison  with  things  the  least  necessary,  the  most  weighty,  and  of 
least  value.  He  should  not  commence  the  jettison  with  money  or 
other  precious  parts  of  the  cargo. 

Questioxi  of  Contribution. 

Before  contribution  takes  place,  it  must  api>ear  that  the  goods 
sacrificed  were  the  price  of  safety  to  the  rest;  and  if  the  ship  be 
lost,  notwithstanding  the  jettison,  there  is  no  ground  for  contri- 
bution. 

Consequential  Damage  from  Jettison. 

These  damages  are  a  matter  also  of  general  average;  as  if  in 
cutting  away  a  mast,  the  cargo  be  injured,  or  in  throwing  over* 
board  a  part  of  the  cargo,  other  portions  are  damaged.  They  are 
part  of  the  price  of  the  safety  of  the  residue. 

Wages  and  Provisions  of  the  Crew. 

So,  if  a  ship  be  injured  by  a  peril  of  the  sea,  and  be  obliged  to 
go  into  port  to  refit,  the  wages  and  provisions  of  the  crew,  during 
the  detention,  constitute  the  subject  of  general  average  in  Prance, 
Holland,  and  some  of  the  United  States.  In  England,  the  deci- 
sions are  adverse  to  this  view;  although  they  hold,  as  the  subject 
of  general  average  in  such  case,  the  cost  of  preparing  for  the  re- 
fitting of  the  ship,  by  unloading,  warehousing  and  reloading  the 
cargo,  and  also  the  cost  of  such  repairs,  incurred  for  the  benefit 
of  the  cargo,  which  could  not  have  been  deferred  with  safety  to 
the  ship.  It  has  likewise  been  held,  that  the  wages  and  provisions 
of  the  crew,  during  a  capture  and  detention  for  adjudication,  are 
a  proper  subject  for  general  average;  but  in  the  case  of  a  vessel 
detained  by  an  embargo,  they  are  chargeable  exclusively  upon  the 
freight.^  The  courts  of  Holland,  after  exhausting  litigation,  al- 
lowed such  expenses,  when  incurred  while  the  vessel  was  detained 
at  an  intermediate  port,  by  fear  of  enemies,  and  waiting  for  oonvoy. 

*  Contra,  Insurance  Oo.  of  N.  A.  v.  Jones,  2  Bin.  547. 
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Conflicting  Views  as  to  Gtoneral  Average. 

There  is  no  principle  of  maritiine  law  followed  by  more  variations 
in  practice,  than  this  perplexed  doctrine  of  general  average,  and 
the  rules  of  contribution  in  different  countries  are  so  discordant, 
and  the  distinctions  often  so  subtle,  that  it  becomes  extremely  diffi- 
cult to  reduce  them  to  an  orderly  system. 

Capture  and  Bansom. 

If  part  of  the  cargo  be  voluntarily  delivered  up  to  a  pirate  or 
enemy,  by  way  of  ransom  or  contribution,  to  induce  them  to  spare 
the  vessel  and  residue  of  the  goods,  the  property  saved  must  con- 
tribute to  the  loss,  as  being  the  price  of  its  safety. 

Lightening  the  Vessel. 

The  expense  of  unlading  the  goods,  to  repair  damages  to  the  ship, 
or  to  lighten  her  when  grounded,  must  be  sustained  by  general  contri- 
bution. If  the  masts  or  cables  of  the  vessei  be  cut  away,  to  save 
her  in  a  case  of  extremity,  their  value  must  be  made  good  by  con- 
tribution. It  was  held  in  England,  that  ihe  loss  of  a  mast  under 
an  unusual  press  of  sail  to  escape  from  an  enemy  was  not  the 
subject  of  general  average.  All  casual  and  inevitable  damage  and 
loss,  as  distinguished  from  that  which  is  purposely  incurred,  is  the 
subject  of  particular,  and  not  of  general  average. 

Stranding  the  Ship. 

If  the  ship  be  voluntarily  stranded,  to  escape  danger  from  tem- 
pests, or  the  chase  of  an  enemy,  the  damages  resulting  from  the 
act  are  to  be  borne  as  general  average,  if  the  ship  be  afterwards 
recovered,  and  perform  her  voyage.  But  if  the  ship  be  wholly 
lost,  by  the  act  of  running  her  ashore,  it  is  a  disputed  question 
whether  the  cargo  saved  was  bound  to  contribute  to  bear  the  loss 
of  the  ship.  The  decisions,  both  here  and  in  Europe,  vary  radically 
on  this  point** 

Besult  of  a  Second  Disaster. 

A  temporary  safety  only  is  requisite  to  entitle  the  owners  of  the 
property  sacrificed  to  contribution;  and  if  the  ship  survives  the 
disaster,  and  is  afterwards  lost  by  another,  still  the  goods  saved  in 
the  second  accident  must  be  contributory  to  the  original  loss^  for 
without  that  loss,  they  would  have  been  totally  destroyed. 

Goods  Shipped  on  Deck. 

These  goods  contribute,  if  saved,  but  if  lost  by  jettison,  they  are 
not  entitled  to  the  benefit  of  a  general  average;  for  they,  by  their 
situation,  increase  the  difficulty  of  navigation,  and  are  peculiarly 
exposed  to  periL 

*  Bradhurst  v.  Columbia  Ins.  Go.,  9  Johns.  9;  Gray  v.  Wain,  2  Serg.  &  R.  229. 
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Qoods  liable  to  Contribution. 

The  general  doctrine  is,  that  all  the  merchandise,  of  whaterar 
kind  or  weight,  or  to  whomsoever  belonging,  contributes.  Goods 
of  the  government  are  eqnally  liable  to  contribute  with  those  of 
other  shippers.  Contribution  is  made  not  on  account  of  encum- 
brance to  the  ship,  but  of  safety  obtained,  and  hence  bullion  and 
jewels  put  on  board  as  merchandise,  contribute  according  to  their 
full  value.  By  the  Rhodian  law,  the  amount  was  apportioned  ac- 
cording to  the  value  of  the  goods.  It  extended  to  the  effects  and 
clothes  of  every  person,  and  even  to  the  ring  (m  a  person's  finger. 
The  modem  marine  codes  do  not  generally  go  to  this  extent,  and 
vary  greatly  on  the  subject 

Personal  Effects  of  Passengers. 

By  the  English  law,  the  wearing  apparel,  jewels,  and  other  arti- 
cles belonging  to  the  passengers  or  crew,  and  taken  on  board  for 
private  use,  and  not  as  merchandise  for  transportation,  and  the 
provisions  and  stores  of  the  crew,  do  not  contribute  in  a  case  of  gen- 
eral average.  The  common  rule  is  that  articles  only  which  pay 
freight  must  contribute  the  average,  and  that  they  shall  pay  ac- 
cording to  their  value,  and  not  to  their  weight  By  the  French 
ordinance  of  marine,  the  provisions  and  clothes  of  the  ship's  com- 
pany do  not  contribute,  nor  the  clothes*  jewels  or  baggage  of  the 
passengers. 

Other  Articles  Exempt. 

Instruments  of  defence  and  provisions  do  not  contribute,  because 
they  are  necessary  to  all;  and  yet,  if  they  are  sacrificed  for  the 
common  safety,  they  are  to  be  paid  for  by  contribution;  nor  do 
the  wages  of  seamen  contribute  to  the  general  average,  except  in 
the  single  instance  of  a  ransom  of  the  ship.  They  are  exempted, 
lest  the  apprehension  of  personal  loss  should  restrain  the  sailors 
from  making  the  requisite  sacrifice  and  from  enduring  the  hard- 
ships and  perils  incident  to  their  exposed  lives. 

Portion  of  the  Cargo  Sold. 

If  a  part  of  the  cargo  be  sold  for  the  necessities  of  the  ship,  it  is 
in  the  nature  of  a  compulsory  loan  for  the  benefit  of  all  concerned, 
and  bears  a  resemblance  to  the  case  of  jettison;  and  if  the  ship  be 
afterwards  lost,  the  goods  saved  must  contribute  towards  the  loss 
of  the  goods  sold,  equally  as  if  they  had  been  thrown  overboard  to 
lighten  the  vessel  In  such  case,  a  portion  of  the  cargo  is  abraded 
for  the  general  benefit. 

Valuation  of  the  Qoods. 

As  a  rule,  the  goods  sacrificed,  as  well  as  the  goods  saved,  if  the 
vessel  arrives  at  the  port  of  destination,  are  to  be  valued  at  the 
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dear  net  price  they  would  have  yidded,  after  deducting  freight, 
at  the  port  of  discharge;  and  this  is  founded  on  equity.  The  per- 
son whose  loss  has  procured  the  safe  arrival  of  the  ship  and  the 
balance  of  the  cargo  should  be  placed  on  an  equal  footing  with  the 
others,  whose  goods  arrived  safely. 

■ 

Valuation  of  the  Vessel. 

The  owners  of  the  ship  contribute  according  to  her  value  at  the 
end  of  the  voyage,  and  according  to  the  net  amount  of  the  freight 
and  earnings.  The  value  of  the  vessel  lost  is  estimated  according 
to  her  value  at  the  port  of  departure,  making  a  reasonable  allowance 
for  wear  or  tear  on  the  voyage  up  to  the  time  of  the  disaster;  and  the 
common  practice  to  ascertain  the  contributory  value  of  the  freight, 
is  by  deducting  one-third  of  the  gross  amount  As  to  losses  of  the 
equipment  of  the  ship,  such  as  masts,  cables  *and  sails,  it  is  usual  to 
deduct  one  third  from  the  price  of  the  new  articles.  The  subject 
of  adjustment  of  the  general  average  has  been  very  much  discussed 
in  some  of  the  modem  cases.® 

Adjusting  Contribution  on  Ship  and  Cargo. 

In  adjusting  the  dif&cult  subject  of  contribution  to  a  general  aver- 
age, one  rule  has  been  to  take  the  value  of  the  ship  and  cargo  at  the 
port  of  necessity,  or  the  place  where  the  expense  was  incurred,  if 
the  value  there  can  be  ascertained;  otherwise,  to  recur  to  the  value 
at  the  port  of  departure  at  the  time  of  sailing.  In  New  York,  it 
was  held  to  be  the  duty  of  the  master,  in  cases  proper  for  a  general 
average,  to  cause  an  adjustment  to  be  made  upon  his  arrival  at  the 
port  of  destination,  and  that  he  had  a  lien  upon  the  cargo  to  enforce 
the  payment  of  the  contribution.'^  This  was  shown  to  be  the  mari- 
time law  of  Europe. 

Foreign  Adjustment. 

When  the  general  average  was  thus  fairly  settled  in  the  foreign 
port,  according  to  the  usage  there,  it  was  conclusive  as  to  the  items, 
as  well  as  the  apportionment  thereof,  upon  the  various  interests, 
though  settled  differently  from  what  it  would  have  been  at  the  home 
port.  If,  however,  it  was  not  a  case  for  a  foreign  average,  and  was 
a  partial  loss  only,  this  rule  does  not  apply,  and  a  foreign  adjust- 
ment, founded  in  mistake,  and  assuming  a  case  for  general  average, 
when  none  existed,  is  not  binding. 

Payment  of  the  Average. 

Each  individual  is  entitled  to  sue  for  the  amount  of  his  share  when 
adjusted;  but  the  English  practice  usually  is,  in  the  case  of  a  gen- 

*  Leavenworth  y.  Delafleld,  1  Gaines,  674;  BeU  y.  Smith,  2  Johns.  9& 
^  Strong  y.  New  York  F.  Ins.  Co.,  11  Johns.  323. 
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eral  ship,  where  there  are  many  consignees,  for  the  master,  before 
he  delivers  the  goods,  to  take  a  bond  from  the  different  merchants 
for  payment  of  their  portions  of  the  average  when  the  same  shall 
be  adjusted. 

X.     SALVAGE. 
Defined. 

Salvage  is  the  compensation  allowed  to  persons  by  whose  as- 
sistance a  ship  or  its  cargo  has  been  saved  in  whole  or  in  part  from 
impending  danger,  or  recovered  from  actual  loss^  in  cases  of  ship- 
wreck, derelict  or  recapture.  The  equitable  doctrine  of  salvage 
came  from  the  Roman  law,  and  has  been  adopted  by  the  admiralty 
jurisdictions  in  the  different  countries  of  Europe. 

ItB  Object. 

Whether  it  be  a  civil  or  war  salvage,  it  is  equally  founded  on  the 
principle  of  rewarding  individual,  spontaneous  services,  rendered 
in  the  protection  of  the  lives  and  property  of  others  on  the  sea,  or 
wrecked  on  its  coast.  It  is  chargeable  upon  the  owners,  who  re- 
ceive benefit,  and  who  would  have  sustained  the  loss»  if  it  had  not 
been  prevented  by  the  exertions  of  the  salvors. 

Bate  of  Salvage. 

The  allowance  of  salvage  depends  frequently  on  positive  statute 
regulations  fixing  the  rate,  though  salvage  is  said  to  be  a  question 
of  the  jus  gentium,  and  not  the  creature  of  local  institutions.  The 
regulation  of  salvage,  by  the  statute  law  of  the  United  States,  is 
confined  to  cases  of  recapture.  In  the  case  of  shipwrecks,  or  dere- 
licts at  sea,  and  rescue,  and  most  other  cases,  the  law  has  not  fixed 
any  certain  rate  of  salvage,  and  it  is  left  to  the  discretion  of  the 
court  of  admiralty. 

Amount  of  Salvage  Allowed. 

The  amount  to  be  allowed  varies  according  to  the  labor  and  peril 
incurred  by  the  salvors,  the  merit  of  their  conduct,  the  value  of  the 
ship  and  cargo,  and  the  degree  of  danger  from  which  the  latter  were 
rescued.  The  courts  are  liberal  in  the  allowance  of  salvage  in  meri- 
torious cases,  as  a  reward  for  the  service,  and  as  an  incentive  to  ef- 
fort. The  allowance  varies  from  one  fourth  to  one  half  of  the  gross 
net  proceeds  of  the  property  saved,  but  one  third  has  been  the  most 
usual  rate. 

Cases  of  DerelictB. 

In  the  case  of  derelicts,  the  maximum  amount,  except  where  the 
crown  alone  is  concerned,  and  where  no  claim  had  been  given  for 
a  private  owner,  has  not  been  more  than  one  half  of  the  net  proceeds 
of  the  property.    In  an  American  case,  the  court  reduced  the  allow- 
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ance  made  in  the  court  below,  from  three  fifths  to  two  fifths  of  the 
net  proceeds  of  the  ship  and  carga* 

"Who  is  Entitled  to  Salvage. 

In  general,  neither  the  master,  nor  a  passenger,  seaman  or  pilot 
is  entitled  to  compensation  by  way  of  salvage,  for  the  ordinary  as- 
sistance he  may  have  afforded  a  vessel  in  distress,  as  it  is  no  more 
than  a  dnty.  A  salvor  is  a  person,  who,  without  any  particular  re- 
lation to  the  ship  in  distress,  proffers  useful  service,  without  any 
pre-existing  contract  making  such  service  a  duty. 

Passengers,  Pilots,  and  Seamen. 

But  a  passenger,  or  an  of&cer  acting  as  such,  for  extraordinary 
exertions  beyond  the  line  of  his  duty,  has  been  deemed  entitled  to 
a  liberal  compensation  as  salvage.  80,  in  a  case  of  extraordinary 
peril,  great  exertions  and  personal  hazard  may  exalt  a  pilotage 
service  into  something  of  a  salvage  service.  And  if  the  ship  had 
been  abandoned,  so  as  to  discharge  a  seaman  from  his  contract, 
yet  if  he  subsequently  contributes  to  the  preservation  of  the  vessel, 
he  will  be  entitled  to  salvage.  As  the  duty  of  a  seaman  ceases  by 
capture,  any  subsequent  exertion,  successfully  made,  to  recover 
and  rescue  the  captured  ship  will  entitle  him  to  recompense..  If, 
however,  the  pilot,  seaman  or  other  person  is  merely  acting  within 
the  line  of  his  duty  in  the  given  case,  he  has  no  valid  claim  for  a 
salvage  remuneration. 

Salvage  in  Oases  of  Beeaptore. 

The  supreme  court  of  the  United  States,  in  a  case  of  recapture, 
allowed  only  one  sixth  part  of  the  net  value  of  the  ship,  after  de- 
ducting the  charges.  The  court,  in  that  case,  stated  the  rule  to  be, 
that  a  neutral  vessel,  captured  by  a  belligerent,  was  entitled  to  be 
discharged  without  paying  salvage,  on  the  ground  that  no  beneficial 
service  was  rendered;  as  the  neutral,  acting  properly,  would  of 
course  be  discharged  by  the  courts  of  the  sovereign  of  the  captor. 
The  exception  to  the  rule  was  when  belligerent  captors  and  courts 
were  notorious  for  their  unprincipled  rapacity.  The  rule  of  British 
jurisprudence  in  respect  to  recaptured  property,  and  salvage  there- 
on, is  to  grant  the  benefit  of  the  rule  to  allies,  until  it  appears  they 
act  upon  a  less  liberal  principle,  and  then  the  allies  are  treated  ac- 
cording to  their  own  measure  of  justice.  The  same  rule  has  been 
adopted  here. 

Salvage  Allowed  to  Seamen. 

Though  the  contract  of  seamen  be  not  dissolved  by  shipwreck, 
and  it  is  their  duty  to  remain  and  labor  to  preserve  the  fragments 
it  the  wreck  and  cargo,  yet  they  may  be  entitled  to  recompense,  by 

*  Mason  v.  The  Blaireau,  2  Cranch,  268. 
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wa,y  of  salvage,  for  their  peculiar  serviceB.  The  wages  recovered  in 
the  case  of  shipwreck,  are  in  the  nature  of  salvage,  and  form  a  lien 
>n  the  property  saved.  The  character  of  seamen  creates  no  incapac- 
ity to  a«snme  that  of  salvors,  which  position  removes  the  tempta- 
tion on  their  part  to  plunder.  The  allowance  of  salvage  in  such  case 
ought  to  be  liberal;  not  less  at  least,  than  the  wages  would  have 
amounted  to;  and  in  cases  of  extraordinary  peril  and  of  distin- 
guished gallantry,  an  additional  recompense  should  be  given  in  view 
of  lives  preserved  and  valuable  property  saved. 

XI.  DISSOLUTION  OF  THE  CONTRACT  OF  AFFREIGHTMENT. 

How  Dissolved. 

The  contract  may  be  dissolved,  without  ezecution^  by  the  act  of 
the  parties,  or  by  the  act  of  the  law. 

By  Interdiction  of  Commerce. 

If  a  voyage  becomes  unlawful  or  impossible  to  be  performed,  or 
be  broken  up  by  war  or  interdiction  of  commerce  with  the  place 
of  destination,  the  contract  is  dissolved.  It  may  be  a  complete  in- 
terdiction of  commerce  which  prevents  the  entry  of  the  vessel,  or  a 
partial  one  in  relation  to  the  merchandise  on  board,  which  prevents 
its  being  landed.  The  contract  of  affreightment  in  relation  to  the 
goods  is  dissolved,  for  the  landing  would  expose  the  vessel  to  seizure. 

By  Capture  or  Blockade. 

And  if  the  voyage  be  broken  up  by  capture  on  the  passage,  so  as 
to  cause  a  complete  defeasance  of  the  undertaking,  the  contract  is 
dissolved,  notwithstanding  subsequent  recapture.  So,  if  there  be  a 
blockade  of  the  port  of  destination,  by  means  of  which  a  delivery  of 
the  cargo  becomes  impossible,  and  the  vessel  returns  to  the  port  of 
departure,  the  voyage  is  defeated,  and  the  contract  dissolved. 

By  Embargo. 

But  a  temporary  impediment  of  the  voyage  does  not  work  a  disso- 
lution of  the  charter-party,  and  an  embargo  has  been  held  to  be  such 
a  temporary  restraint,  even  though  it  be  indefinite  as  to  time.  The 
same  construction  is  given  to  the  legal  operation  of  a  hostile  blockade 
or  investment  of  the  port  of  departure,  upon  the  contract  It  merely 
suspends  the  performance  of  it,  and  the  voyage  must  be  broken  up, 
or  the  completion  of  it  become  unlawful,  before  the  contract  will  be 
dissolved. 

Qeneral  Principle  of  Dissolution  of  Contract. 

If  the  cargo  be  not  of  a  perishable  nature,  and  can  endure  the  de- 
lay,  then  the  principle  applies,  that  nothing  but  occurrences  which 
prevent  absolutely  the  execution  of  the  contract  will  discharge  it 
The  parties  must  wait  until  those  which  merely  retard  its  execution 
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are  removed.  The  cominercial  code  of  France  declares,  that  if  be- 
fore the  vessel  sails  on  her  voyage,  an  interdiction  of  commerce  with 
the  country  to  which  she  is  bound  takes  place,  the  charter-party  is 
dissolved;  though  it  would  be  otherwise  if  a  superior  force  hindered 
for  a  time  the  departure  of  the  ship^  or  if  she  were  detained  by  su- 
I>erior  force  during  the  voyage. 

Tribute  to  Cicero  and  Justinian. 

No  person  would  think  of  compiling  a  code  of  ethics  without  at 
least  visiting  the  shades  of  Tusculum,®  and  still  less  would  he  think 
of  erecting  a  temple  of  jurisprudencCj  without  adorning  it  with  ma- 
terials drawn  from  the  splendid  monuments  of  Justinian,  or  the 
castellated  remains  of  feudal  grandeur.  The  literature  of  ihe  pres- 
ent day,  ^rich  with  the  spoils  of  time,''  instructs  by  the  aid  of  the 
accumulated  wisdom  of  ages. 

•  The  summer  home  of  OicmOk 
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LBcrruRB  XLym 

LAW  OF  ICABINE  INSXJBAKOS. 

Marine  InBorance  Defined. 

Marine  insurance  is  a  contract  whereby  one  party,  for  a  stipulated 
preminm,  undertakes  to  indemnify  the  other  against  certain  perils, 
or  risks  of  the  sea,  to  which  his  ship,  freight,  and  cargo,  or  some  of 
them,  may  be  exposed,  during  a  certain  voyage^  or  a  fixed  period  of 
time. 

L    FOKMATION  AM>  SXJBJEOT  MATTEB  OP  THE  C»l!n:^ 

1.  The  F&rties. 

All  persons,  whether  aliens  or  natives,  may  be  insured,  with  the 
exception  of  alien  enemies;  for  it  is  a  contract  authorized  by  the 
law  and  usage  of  nations. 

Insurance  of  Enemy's  Property. 

It  was  for  a  long  time  an  unsettled  question  in  English  law, 
whether  the  insurance  of  enemy's  property  was  lawfuL  It  is  now 
declared,  that  an  insurance  of  enemy's  property,  as  well  as  all  com- 
mercial intercourse  with  the  enemy  was,  at  common  law,  unlawful, 
and  that  an  insurance,  though  effected  before  the  war,  made  no*  dif- 
ference, as  a  foreigner  might  otherwise  insure  before  the  war, 
against  all  the  evils  incident  to  the  war.  Insurances  of  enemy's 
property  had  been  indulged,  but  were  never  legal  Such  insurances 
are  not  only  void,  but  repugnant  to  every  principle  of  public  policy. 
All  the  continental  ordinances  and  jurists  concur  in  the  illegali^ 
of  such  insurances.  By  assuming  such  risks,  our  citizens  promote 
the  maritime  commerce  of  the  enemy.  Valin  considered  the  insur- 
ing enemy's  property  and  trading  with  the  enemy  was  substantially 
the  same  thing,  l^e  same  doctrine  may  be  considered  as  the  es^ 
tablished  law  of  this  country.^ 

The  Insurers. 

With  respect  to  persons  who  may  be  insurers,  the  rule  of  the  com- 
mon law  holds  with  us;  and  any  individuals,  or  companies,  or  part- 
nerships may  lawfully  become  insurers.  The  business  of  insurance 
in  this  country  is  now  carried  on  almost  exclusively  by  incorporated 
companies,  though  individuals  and  unincorporated  companies  are 
still  at  liberty  to  carry  on  the  business  of  insurance  to  any  extent 
they  please. 

*  Grlswold  V.  Waddlngton,  16  Johns.  43a 
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2.  The  Policy— Its  Terms  and  Subject 

If  the  ship  be  specified  in  the  policy,  it  becomes  part  of  the  con- 
tract, and  no  other  ship  can  be  substituted  without  necessity;  but 
the  cargo  may  be  shifted  from  one  vessel  to  another,  if  it  be  done 
from  necessity,  and  the  insurer  of  it  will  still  be  liable.  Whatever 
is  appurtenant  to  the  ship  is  included  in  a  policy  on  the  body  of  the 
ship. 

Insurance  on  a  Ship. 

An  insurance  on  a  ship  means  prima  facie  the  legal  interest  in 
the  vessel,  and  not  the  mere  equitable  interest,  unless  so  disclosed 
to  the  insurer.  An  insurance  will  be  valid  without  naming  the 
ship,  as  upon  goods  on  board  any  ship  or  ships. 

The  Party  Insured. 

So  it  will  be  valid,  if  made  on  account  of  A,  '^or  of  whom  it  may 
concern.''  The  statute  of  Geo.  IQ.  prohibits  insurances  in  blank, 
as  to  the  name  of  the  insurer;  and  the  name  of  the  party  in  interest, 
or  some  agent  in  his  behalf,  must  be  inserted.  The  policy  cannot 
be  applied  to  any  property,  which  does  not  belong  to  the  party 
named,  or  in  which  he  is  not  interested,  but  the  suit  on  the  policy 
may  be  brought  in  the  name  of  the  principal  or  agent 

Interest  of  a  Partner. 

The  interest  of  the  real  owner  may  be  averred  and  shown;  but 
if  one  partner  insures  in  his  own  name  only,  the  policy  will  cover 
his  undivided  interest  in  the  partnership,  and  no  more.  If  the 
policy  has  the  words,  "and  whomsoever  it  may  concern,'*  then  it 
will  cover  the  whole  partnership  interest.  On  such  a  policy,  an 
action  can  be  maintained  by  any  one  of  the  owners,  whose  interest 
was  intended  to  be  insured  by  it 

Third  Persons. 

It  will  cover  a  person,  who  has  but  a  special  interest,  as  by  lien, 
or  otherwise.  The  general  words,  "whom  it  may  concern,"  will  only 
apply  to  the  person  having  an  interest  in  the  person  Insured,  and 
who  was  in  the  contemplation  of  the  contract  A  poUcy  may  be  ap- 
plied to  cover  the  interest  intended  to  be  insured,  though  the  owner 
of  it  was  not  known  to  the  parties,  provided  the  terms  of  the  policy 
will  permit  it 

Time  of  the  Loss. 

The  form  of  the  policy  contains  the  words  '%st  or  not  losf  If 
the  subject  insured  be  lost,  or  has  arrived  in  safety  when  the  con- 
tract is  made,  it  is  still  valid,  if  made  in  ignorance  of  the  event;  and 
the  insurer  may  pay  the  loss  or  not,  as  the  case  may  be.  All  the 
continental  authorities  hold  such  insurances  to  be  valid,  if  made  in 
Ignorance  of  the  existing  loss. 
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Omission  of  Nome  In  the  Policy. 

A  policy  on  a  voyage  from  abroad  may  be  good,  though  it  omits 
to  name  tiie  ship  or  master  or  port  of  discharge,  or  consignee,  or  to 
specify  the  nature  or  species  of  the  cargo;  for  all  these  may  be  un- 
known to  the  insured,  when  he  applies  for  the  insurance.  The 
policy,  in  such  a  case,  will  be  good  to  the  amount  insured,  if  efFects 
be  laden  in  any  ship,  to  any  port,  and  to  any  consignee.  The  cargo, 
however,  must  be  of  the  same  form  and  species;  and  the  policy  will 
not  cover  the  same  thing  under  a  new  modification,  if  the  essential 
character  of  the  article  has  changed.  A  policy  on  a  cargo  of  wheat 
will  not  cover  a  cargo  of  flour. 

Construction  of  the  Terms  of  a  Policy. 

If  any  of  the  terms  used  in  a  policy  have,  by  the  known  usage  of 
trade,  and  the  practice,  as  between  insurers  and  insured,  acquired  an 
appropriate  sense,  they  are  to  be  construed  according  to  that  sense* 
All  mercantile  contracts,  if  dubious,  or  made  with  reference  to 
usage,  may  be  explained  by  parol  evidence  of  the  usage,  if  such  usage 
be  consistent  with  the  principles  of  law,  and  does  not  go  to  defeat 
the  essential  provisions  of  the  contract.  If  part  of  the  policy  be 
written  and  part  printed,  and  a  reasonable  doubt  arise  upon  the 
meaning  of  the  contract,  the  greater  effect  is  to  be  attributed  to  the 
written  words,  for  they  are  the  inmiediate  language  selected  by  the 
parties,  while  the  printed  words  contain  the  formula  adapted  to 
that  and  all  other  cases  upon  similar  subjects. 

Bisk  Assumed  by  the  Insured. 

The  ancient  law  of  insurance  required  the  insured  to  bear  the 
risk  himself  of  one  tenth  of  his  interest  in  the  voyage,  in  order  to 
stimulate  him  for  his  own  interest  to  watch  more  vigorously  for  the 
preservation  of  the  cargo.  But  such  provisions  have  been  omitted 
from  modern  codes,  and  the  merchant  can  have  his  interest  insured 
to  the  entire  extent  of  it 

Insurance  Brokers. 

Policies  are  generally  effected  through  the  agency  of  brokers,  who 
keep  accounts  with  both  parties,  and  become  the  mutual  agents 
of  both  the  underwriter  and  the  insured.  His  receipt  of  the  pre- 
mium places  him  in  the  relation  of  debtor  to  one  party,  and  creditor 
to  the  other.  The  broker  is  the  debtor  of  the  underwriter  for  the 
premiums,  and  the  underwriter  the  debtor  of  the  assured  for  the  loss. 
The  receipt  of  the  premium  in  the  policy  is  conclusive  evidence  of 
payment,  and  binds  the  insurer,  unless  there  be  fraud  on  the  part 
of  the  insured. 

Acts  of  Agent. 

If  the  agent  effects  an  insurance  for  his  principal  without  his 
knowledge  or  authority,  and  the  principal  afterwards  adopts  the 
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act,  the  insurer  \b  bound;  otherwise,  the  contract  is  not  binding.  A 
merchant  who  has  effects  of  his  foreign  correspondent  on  hand,  or 
who  is  in  the  habit  of  insuring  for  him,  is  bound  to  comply  with  an 
order  to  insure,  which  sometimes  may  be  implied  from  their  previous 
course  of  dealing.  If  the  agent  neglects  or  imperfectly  executes 
the  order,  he  is  answerable,  as  if  he  himself  was  the  insurer. 

AssignmezLt  of  the  Policy. 

If  the  subject  matter  of  the  policy  be  assigned  before  loss,  the 
policy  may  also  be  assigned,  so  as  to  give  a  right  of  action  to  a  trus- 
tee for  the  assignee.  If  there  be  no  statute  provision,  as  there  is  in 
Pennsylvania,  the  assignee  in  the  case  of  an  assignment  for  trust, 
must  sue  inj  the  name  of  the  assignor,  who  will  not  be  permitted  to 
defeat  or  prejudice  the  right  of  action  of  the  assignee.  The  dec- 
laration in  such  suit  may  contain  the  averment,  that  the  plaintiff 
sues  as  mere  trustee,  and  that  the  whole  interest  is  in  others. 

3.  Insnrable  Interests. 

The  assured  must  have  a  lawful  interest  subsisting  at  the  time 
of  the  loss  in  the  subject  insured,  to  entitle  him  to  recover  on  his 
policy.  That  interest  may  be  absolute  or  contingent,  legal  or  equi- 
table. It  may  exist  in  him  not  only  as  absolute  owner,  but  also  in 
the  character  of  mortgagor  or  mortgagee,  borrower  or  lender,  con- 
signee, factor  or  agent;  and  may  arise  from  profits,  freight  or  com- 
missions, or  other  lawful  business.  This  subject  will  be  illustrated 
under  the  following  heads: 

Illicit  trade. 

Contraband  of  war. 

Seamen's  wages. 

Freight,  profits  and  commisslona. 

Open  and  valued  policies. 

Wager  policies. 

(1)  lUicit  Trade. 

The  proper  subject  of  insurance  is  lawful  property  engaged  in  a 
lawful  trade.  The  property  of  enemies,  and  a  trade  carried  on 
with  enemies,  do  not  come  within  this  definition.  So,  an  insurance 
on  a  voyage  undertaken  in  violation  of  a  blockade,  or  of  an  em- 
bargo, or  of  the  provisions  of  a  treaty,  is  illegal,  whether  the  policy 
be  on  the  ship,  freight  or  goods.  Any  illegality  in  the  commence- 
ment of  a  voyage  will  render  the  whole  illegal,  and  vitiate  the  policy. 
A  subsequent  illegality  will  not  affect  it,  unless  the  loss  be  tainted 
with  illegalil^. 

Insurance  on  Prohibited  Goods. 

It  is  a  settled  principle,  that  an  insurance  on  goods,  intended 
to  be  imported  or  exported,  contrary  to  the  law  of  the  place  where 
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the  policy  \b  made,  or  Bought  to  be  enforced,  is  void.  No  oourt  can, 
consistently  with  its  duty,  aid  the  execution  of  a  contract  in  viola- 
tion of  laws,  which  the  same  court  is  bound  to  ^iforce. 

Foreign  Contraband  Trade. 

It  has  been  a  mooted  question,  whether  a  trade  prohibited  by 
one  country,  might  be  made  the  subject  of  lawful  insurance,  to  be 
protected  and  enforced  by  the  courts  of  another,  in  which  the  pro- 
hibition does  not  exist  This  question  iuTolves  principles  in  politics 
and  morals  of  immense  importance,  and  yet  English  and  French 
jurists  have  differed  widely  in  opinion  upon  it  Valin  and  Emerigon 
consider  the  insurance  of  goods,  employed  in  a  foreign  smuggling 
or  contraband  trade,  to  be  valid,  provided  the  insurer  was  duly  in- 
formed, when  he  entered  into  the  contract,  of  the  nature  of  the 
trade. 

French  Marine  Insurance  Law. 

The  French  admiralty  of  Marseilles  in  1758  enforced  a  contract 
of  insurance  in  favor  of  a  French  merchant,  who  attempted  to 
export  silks  from  Spain,  contrary  to  the  law  of  that  country,  and 
whose  vessel  and  cargo  were  confiscated.  Emerigon  and  Valin 
justified  the  decision,  under  the  broad  terms  of  the  policy,  and  by 
the  usage  of  commercial  nations,  who  permit  their  subjects  to 
carry  on,  at  their  own  risk,  a  smuggling  trade,  contrary  to  the  rev- 
enue laws  of  other  countries. 

Views  of  Pothier. 

Pothier,  with  his  stern,  moral  principles,  repudiated  the  doctrine, 
that  a  Frenchman  could  carry  on  in  a  foreign  country,  a  contraband 
trade  prohibited  by  the  laws  of  such  country.  They  who  engage 
in  foreign  commerce  should  obey  the  laws  of  the  country,  in  which 
they  transact  business.  Foreigners,  equally  with  natives,  should 
obey  the  laws  which  regulate  such  commerce,  and  which  are  exe- 
cuted in  the  discretion  of  the  sovereign  of  such  country.  If  French- 
men, trading  in  Spain,  are  not  bound  by  the  Spanish  laws,  the  sub- 
jects of  Spain  are  not  bound. 

English  Law  as  to  Insurances  on  Smuggling  Voyages. 

The  law  of  insurance  is  the  same  in  England,  as  in  France.  A 
policy,  unlawful  where  made,  is  void  everywhere;  but  an  insurance 
upon  a  smuggling  voyage,  prohibited  only  by  the  law  of  the  foreign 
country,  where  the  ship  trades,  is  good  and  valid,  on  the  principle, 
that  one  country  does  not  take  notice  of  the  revenue  laws  of  an- 
other, nor  is  bound  to  repudiate  commercial  transactions  which 
violate  them.  If  the  underwriter,  with  full  knowledge  that  he  was 
covering  a  foreign  smuggling  trade,  makes  the  insurance,  it  is 
held  to  be  a  fair  contract  between  the  parties,  and  he  is  bound 
by  it 
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American  Law  on  Sudh  Marine  Insurance. 

In  this  country,  we  have  followed  the  English  role  to  its  fall 
extent;  and  the  underwriter  is  liable  for  losses  in  consequence 
of  violations  of  the  trade  laws  of  foreign  states,  provided  he  was 
apprized  of  the  intention  on  the  part  of  the  insured,  to  violate  such 
laws,  either  by  the  terms  of  the  policy,  op  the  standing  regula- 
tions under  which  the  vessel  is  insured,  or  the  known  usages  of  the 
trade. 

EInowledge  of  the  TTnderwrlters. 

The  underwriter  is  not  liable  for  any  loss  arising  from  foreign 
illicit  trade,  unless  he  underwrote  with  full  knowledge,  that  such 
trade  was  the  object  of  the  voyage.  An  insurance  to  a  port  does 
not  include  the  risk  of  going  into  the  port  in  violation  of  law,  unless 
the  peril  of  illicit  entry  be  also  within  the  provision  or  contempla- 
tion of  the  policy.  If  the  trade  was  known  by  the  underwriter  to  be 
illicit,  and  he  makes  no  exception  to  the  resulting  risk,  it  wiU  be 
presumed  he  intended  to  assume  it. 

Moral  Beflections  on  this  Law. 

It  is  a  matter  of  surprise  and  regret,  that  in  such  countries  as 
France,  England,  and  the  United  States,  smuggling  voyages,  made 
on  purpose  to  elude  the  laws,  and  seduce  the  subjects  of  foreign 
states,  should  be  encouraged  by  the  courts  of  justice.  This  prin- 
ciple does  no  credit  to  the  commercial  jurisprudence  of  the  age. 

(2)  Contraband  of  War. 

The  insurance  by  a  neutral,  of  goods  termed  contraband  of  war, 
is  a  valid  contract;  for  it  is  not  deemed  unlawful  for  a  neutral  to 
be  engaged  in  a  contraband  trade.  It  is  a  commercial  venture, 
which  only  exposes  the  persons  engaged  in  it  to  the  penalty  of  con- 
fiscation. 

Seizure  in  Transitu. 

All  articles,  contraband  of  war,  are  subject  to  seizure  in  transitu 
by  the  belligerent  cruisers.  Vattel  admits,  that  the  trading  in  ar- 
ticles contraband  of  war  is  not  an  act  in  itself  unlawful  or  hostile; 
and  if  the  neutral  right  to  carry,  and  the  belligerent  right  to  seize 
and  confiscate,  clash  with  each  other,  it  is  a  collision  of  rights,  which 
is  the  effect  of  an  inevitable  necessity. 

Classes  of  Illicit  Voyages. 

A  chief  justice  of  Massachusetts  defined  Illicit  voyages:  (1) 
When  the  sovereign  of  the  country  to  which  the  ship  bdonged,  in- 
terdicted trade  with  a  foreign  country  or  port;  and  in  that  case, 
the  voyage,  for  the  purpose  of  trade,  would  be  illicit,  and  all  in- 
surances thereon  void.  (2)  Where  the  trade  in  question  Is  pro^ 
hibited  by  the  trade  laws  of  a  foreign  state;  and  in  that  case,  the 
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Tograge,  in  such  a  trade,  may  be  the  subject  of  iDBnranoe  in  any 
state  in  which  the  trade  is  not  prohibited,  for  the  municipal  laws 
of  one  jurisdiction  have  no  force  in  another.  (3)  When  neutrals 
transport  to  belligerents  goods  contraband  of  war. 

Neutral  Shipper  of  Contraband  Qoods. 

The  law  of  nations  does  not  declare  the  neutral  shipper  of  goods 
contraband  of  war  an  offender  against  his  own  sovereign.  While 
the  neutral  is  engaged  in  such  trade,  he  is  withdrawn  from  the 
protection  of  his  sovereign,  and  his  goods  are  liable  to  seizure  and 
condemnation  by  the  powers  at  war,  but  he  is  never  punished  by 
his  own  sovereign  for  his  contraband  shipments.  In  like  manner, 
the  neutral  may  lawfully  carry  enemy's  property,  and  the  belliger- 
ent may  lawfully  interrupt  him  and  seize  it 

Insurance  by  Neutrals. 

An  insurance,  by  neutrals  in  a  neutral  country,  is  valid,  whether 
it  relates  to  an  interloping  trade  in  a  foreign  port,  illicit  by  the 
law  of  the  place,  or  to  a  trade  in  transporting  contraband  goods, 
which  is  illicit  jure  belli.  But  to  render  the  insurance  in  either 
case  valid,  the  nature  of  the  trade  and  of  the  goods  should  be  dis- 
closed to  the  insurer,  or  the  circumstances  of  the  trade  should  lead 
to  a  natural  presumption  of  the  facts. 

(S)  Seamen's  Wages. 

Though  no  statute  on  the  subject  may  exist  in  English  law,  It  is 
assumed  as  a  settled  principle  in  the  marine  law  of  that  country, 
that  seamen's  wages  are  not  insurable.  If  the  title  to  wages  did  not 
depend  upon  the  earning  of  freight  by  the  performance  of  the  voyage, 
seamen  would  lack  one  great  stimulus,  in  times  of  difficulty  and  dis- 
aster. But  the  goods  that  seamen  purchase  abroad  with  their 
wages,  do  not  fall  within  the  prohibition,  nor  do  wages  already 
earned  and  due;  and  yet  if  a  seaman,  at  an  intermediate  port,  by 
a  refusal  to  proceed,  coerces  the  master  to  have  his  wages  already 
earned  insured,  such  a  policy  has  been  held  void  in  the  French  courts. 

<4)  Freight,  Profit  and  Commissions. 

In  France  and  Spain,  freight  not  earned,  cannot  be  insured,  and 
for  the  same  reason,  that  seamen's  wages  are  not  insurable.  CSeirac 
assigns  as  a  cause  for  this  rule,  that  risk  is  of  the  essence  of  the 
contract,  and  that  there  could  be  no  real  loss  of  that  which  had  no 
certain  existence,  as  future  contingent  freight  and  profits.  By 
leaving  the  freight  to  be  earned  uncovered  by  insurance,  the  master 
has  stronger  inducements  to  be  vigilant  in  the  preservation  of  the 
ship  and  cargo.  Emerigon  gives  as  the  true  ground  of  the  prohibit 
tion  the  uncertainty  of  the  existence  of  any  future  freight 
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Bngllflh  and  Amerioan  Iiaw  as  to  Iiurarable  Freight. 

In  England  and  in  this  conntry,  fatore  or  expected  and  contingent, 
and  even  dead  freight,  is  held  to  be  an  insurable  interest  It  is  suffi- 
cient, that  the  insured  has  an  interest  in  the  subject  matter  from 
which  the  freight  is  to  arise.  It  is  necessary,  however,  that  the  ship 
should  actually  have  begun  to  earn  freight,  in  order  to  entitle  the 
insurer  to  recover,  for,  until  then,  the  risk  on  the  freight  does  not 
commence.  An  itichoate  right  to  freight  is  an  insurable  interest. 
The  risk  generally  begins  from  the  time  the  goods  or  part  of  them 
are  placed  on  board;  and  if  the  ship  has  been  let  to  freight  under 
a  charter-party  of  affreightment,  the  right  to  freight  commences,  and 
is  at  risk,  so  soon  as  the  ship  breaks  ground;  and  if  the  charterer 
omits  to  put  on  board  the  expected  cargo,  and  the  ship  performs 
the  voyage  in  ballast,  the  right  to  freight  is  perfect  But  when  the 
freight  arises  from  the  transportation  of  the  goods,  it  commences 
from  the  time  the  goods  are  put  on  board,  and  the  policy  attaches 
to  the  extent  of  such  goods  on  board,  or  ready  to  be  shipped. 

Contiiigeiit  FrofltB. 

Profits  are,  equally  with  freight,  a  proper  subject  of  insurance. 
The  right  to  insure  expected  or  contingent  profits  is  settled  in  Eng- 
land and  also  in  this  country.  The  consignee  of  goods,  consigned  to 
him  for  sale,  has  an  insurable  interest  therein  to  thdr  full  value,  and 
he  may  insure  them  in  his  own  name.  Insurances  on  freights,  prof- 
its and  commissions  are  required  in  the  interests  of  trade,  and  con- 
duce to  its  prosperity. 

The  Doctrine  of  Insurance. 

The  doctrine  is,  that  the  insured  must  have  a  real  interest  In  the 
subject  matter  from  which  the  profits  are  expected,  otherwise  the 
policy  is  deemed  a  wager. 

Commissions. 

Commissions  are  a  species  of  profit,  expected  to  arise  from  the 
sale  of  property  consigned  to  an  agent  or  supercargo,  and  they  are  an 
insurable  interest  in  countries,  where  insurances  on  profits  are  legal. 

French  Law  as  to  Insurances  on  Profits. 

In  France,  assurances  on  profits  are  illegal,  for  the  same  reason 
that  insurances  on  freight  are  not  allowed.  The  subject  insured 
must  have  a  physical  existence,  and  be  capable  of  being  exposed  to  the 
hazards  of  the  sea.  And  yet  there  seems  to  be  no  more  qbjection  to 
the  insurance  of  a  thing  having  only  a  potential  existence,  than  to 
the  sale  of  it;  and  it  is  admitted,  that  the  sale  of  a  future  vintage 
or  the  cast  of  a  fisherman's  net  is  a  valid  sale.  The  expecftition  of 
profit,  in  these  cases,  says  Pothier,  is  a  moral  entity  susceptible  of 
value,  and  of  being  sold. 
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The  Iaw  ElsewlieM  m  to  XmranuM  on  TrolUm. 

But  In  Italy,  Bortngal  and  the  Hanie  towns,  th^  are  held  law- 
fnL  The  Engligh  cases  hare  required  the  insured  to  show,  in  an 
insurance  on  profits,  that  some  profit  would  hare  been  produced  on 
the  adrenture,  if  the  peril  to  the  property  had  not  intervened.  The 
party  must  show  affirmatiyely  that  the  goods,  if  they  had  arrived 
safely,  would  have  come  to  a  profitable  market,  or  that  the  state  of  the 
foreign  market  was  such  as  to  have  afforded  a  very  strong  ^[>ecta- 
tion  of  profits.    Such  expectation  is  assumed  in  the  American  caae& 

(6)  Open  and  Valued  Policies. 

An  open  policy  is  one  in  which  the  amount  of  interest  is  not  fixed 
by  the  policy,  but  is  left  to  be  ascertained  by  the  insured,  in  case 
a  loss  should  happen.  A  valued  policy  is  where  a  value  has  been 
set  on  the  ship  or  goods  insured,  and  Inserted  in  the  policy  in  the 
nature  of  liquidated  damages. 

Proof  of  Profits  in  an  Open  Policy. 

If  a  policy  on  profits  be  an  open  one,  proof  must  be  given  of  the 
probable  amount  of  the  profits,  if  the  loss  had  not  happened.  The 
jury  can  thus  compute  the  loss.  Yet  it  has  been  supposed  that 
every  policy  on  profits  must  be  a  valued  one,  because  without  the 
valuation,  it  would  be  difficult  to  ascertain  the  amount  to  be  recov- 
ered. A  loss  on  the  profits  must  be  regulated  by  loss  of  the  property 
from  which  the  profits  were  to  arise.^  Where  the  ship  and  cargo 
were  lost  on  the  voyage,  the  whole  amount  of  the  valued  profits  was 
held  recoverable. 

Value  Inserted  in  the  Policy. 

The  value  in  the  policy  ought  to  be  the  real  value  of  the  ship,  or  the 
prime  cost  of  the  goods,  with  expenses  of  shipment,  and  the  premium 
of  insurance.  It  means  the  amount  of  the  insurable  interest;  and 
if  the  insured  has  some  interest  at  risk,  and  there  be  no  fraud,  the 
valuation  on  the  policy  is  conclusive  between  the  parties.  If  the 
valuation  should,  however,  be  grossly  enormous,  it  would  raise  a 
strong  presumption  of  fraud ;  and  either  the  valuation  or  the  policy 
would  be  set  aside.  A  valuation,  fraudulent  in  fact,  as  respects 
the  insurer,  or  so  excessive  as  to  imply  fraud,  entirely  vacates  the 
policy,  and  discharges  the  Insurer. 

Settlement  of  Partial  liosses. 

Some  cases  suggest  that  the  valuation  is  applicable  only  to  cases 
of  total  loss,  and  does  not  apply  to  average  losses,  but  the  better 
opinion  is,  that  in  settling  all  losses,  total  or  partial,  the  valuation  of 
the  property  in  the  policy  is  to  be  deemed  correct  in  the  adjustment 

■  Mumf  ord  ▼.  Hallett,  1  Johns.  433. 
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of  the  loss  and  the  trae  measure  of  Indemnily.  The  adjustment, 
in  snch  case,  is  to  be  the  same  as  if  the  goods  had  actually  cost, 
or  the  ship  and  freight  were  actually  worth,  the  sum  at  whioli  they 
were  valued. 

liiability  of  the  Underwriter. 

A  valuation  does  not  preclude  the  inquiry,  whether  the  whole  in- 
terest valued  has  been  at  risk.  If  the  valuation  of  freight  of  a 
whole  cargo  be  made,  the  underwriter  will  not  be  liable,  beyond  the 
extent  of  the  freight  of  the  goods  put  on  board.  This  doctrine  ap- 
plies equally  to  an  insurance  upon  cargo;  and  the  insured,  on  a 
valued  policy  on  cargo,  will  not  recover  beyond  the  interest  he  had 
at  risk.  There  must  be  a  total  loss  of  the  whole  subject  matter  of 
insurance  to  which  the  valuation  applied,  whether  the  insurance 
was  upon  goods  or  upon  freight.  The  valuation  fixes  the  price  of 
the  whole  subject  at  risk,  but  does  not  thereby  admit  that  the  prop- 
erty itself  was  on  the  vessel.  Hence,  if  certain  articles  be  comprised 
in  a  valuation,  and  part  are  safely  landed  before  the  ship  is  lost,  the 
valuation  must  be  opened,  and  the  claim  of  the  insured  reduced  in 
the  proportion  which  the  articles  actually  lost  bore  to  the  valuation 
of  the  whole  at  the  commencement  of  the  risk. 

(6)  Wager  Policies. 

A  mere  hope  or  expectation,  without  some  interest  in  the  subject 
matter,  is  wager  policy;  which  policy,  by  English  statute,  is  declared 
void.  Latterly,  the  English  courts  have  been  inclined  to  sustain  cer- 
tain policies,  and  place  them  out  of  the  reach  of  the  prohibition. 

Insurable  Interests. 

If  a  person  be  directly  liable  to  loss  in  the  happening  of  any  par- 
ticular event,  as  if  he  be  an  insurer,  or  be  answerable  as  owner  for 
the  negligence  of  the  master,  he  has  an  insurable  interest.  A  cred- 
itor, to  whom  property  is  assigned  as  collateral  security,  has  an  in- 
surable interest  to  the  amount  of  his  debt.  Commissions  to  become 
due  to  public  agents,  and  all  reasonable  expectation  of  profits,  are 
held  to  be  insurable  interests.  The  interest  need  not  be  a  property 
in  the  thing  insured.  It  suffices,  if  a  loss  of  the  subject  would  bring 
upon  the  insured  a  pecuniary  loss,  or  intercept  a  profit 

Interest  in  Property. 

Interest  does  not  necessarily  imply  a  right  to,  or  property  in,  the 
subject  insured.  It  may  consist  in  having  some  relation  to  or  con- 
cern in,  the  subject  of  the  insurance,  which  may  be  so  affected  by 
the  peril  as  to  produce  damage.  Where  a  person  is  interested  in 
the  safety  of  the  thing,  receiving  a  benefit  (rom  its  existence,  and  a 
prejudice  from  its  destruction,  such  interest  is  a  lawful  subject  of 
insurance. 
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English  Law  of  Wagers. 

Prior  to  the  statute  of  Geo.  n.,  wager  policies  were  not  illegal,  and 
the  courts  have  found  it  difficult  to  draw  the  line  of  distinction  be- 
tween wagers  that  were  and  were  not  admissible  in  courts  of  justice. 
The  law  will  not  lend  its  aid  to  recover  the  fruits  of  a  frivolous 
wager.  Thus  it  was  ruled  in  the  English  courts,  that  a  wager  on 
a  battle  between  two  dogs  was  illegal,  and  not  the  ground  of  action. 

American  Law  of  Wagers. 

Formerly  in  New  York,  it  was  only  required,  that  the  wager  should 
concern  an  innocent  transaction,  and  not  be  contrary  to  good  morals 
or  sound  policy.  But  now,  by  statute,  all  wagers,  bets  or  stakes 
made  to  depend  upon  any  lot,  chance,  casualty,  or  unknown  or 
contingent  event  whatever,  are  declared  to  be  unlawful,  with  the 
exception  of  contracts  on  bottomry  or  respondentia,  and  all  insur- 
ances made  in  good  faith  for  the  security  or  indemnity  of  the  party 
insured.  The  statute  has  effectually  destroyed  wager  policies,  as 
has  a  similar  one  in  Massachusetts.  In  Pennsylvania,  every  species 
of  gambling  policy  is  reprobated. 

Continental  Law  of,  Wagers. 

.Wager  policies,  without  any  real  interest  to  support  them,  are 
condemned  also  by  positive  ordinances  in  France,  and  in  most  of 
the  commercial  nations  of  Europe. 

4.  BesAsnrance  and  Double  Insurance — Security  for  In- 
surance. 

After  an  insurance  has  been  made,  the  insurer  may  have  the 
entire  sum  he  has  insured,  reassured  to  him  by  some  other  insurer. 
The  object  of  this  is  indemnity  against  his  own  act;  and  if  he  gives 
a  less  premium  for  the  reassurance,  all  his  gain  is  the  difference 
between  what  he  receives  as  a  premium  for  the  original  insurance, 
and  what  he  gives  for  the  indemnity  against  his  own  policy.  These 
reassurances  are  prohibited  in  England,  except  in  special  cases,  by 
statute  of  Oeo.  IL,  but  they  are  allowed  with  us. 

Contract  of  Bea^ssurance. 

This  second  contract  is  totally  distinct  from  the  primitive  insur- 
ance; and  the  reassured  must  prove  the  loading  and  value  of  the 
goods,  and  the  existence  and  extent  of  his  loss,  in  the  same  manner 
as  if  he  were  the  original  insured.  He  need  not  abandon  to  the  re- 
insurer, as  soon  as  the  first  insured  has  abandoned  to  him,  for  he 
has  no  connection  with  the  first  insurer.  -If  he  proves  the  original 
claim  to  be  valid,  when  he  resorts  over  to  the  reinsurer,  he  makes 
out  a  case  for  indemnity.  French  ordinances  allow  these  reassur- 
ances, and  the  first  insurer  can  reassure  to  the  same  cunount,  but 
probably  cannot  insure  the  premium  due  him  for  the  first  insurance. 


LBCT.  48]  MARINE  INSURANCE.  567 

Surety  of  the  Solvency  of  the  First  Insurer. 

The  insared  may  likewise  cause  to  be  insured  the  solyency  of 
the  first  insurer,  but  this  greatly  lessens  the  profits  of  the  Toyage 
by  mxdtiplying  the  charges,  and  a  double  insurance  answers  better 
the  end  proposed.  The  second  insurer  does  not  become  strictly  a 
surety  for  the  first  insurer.  It  is  a  totally  distinct  contract,  without 
any  participation  in  the  other,  and  is  a  conditional  obligation  of  a 
8i>ecial  kind. 

Double  Insurance. 

A  double  insurance  is  where  the  insured  makes  two  insurances 
on  the  same  risk,  and  the  same  interest  But  the  law  will  not  allow 
him  to  receive  a  double  satisfaction  for  his  loss,  though  he  may  sue 
on  both  policies. 

Batable  Contribution. 

The  underwriters  on  the  different  policies  are  bound  to  contribute 
ratably  towards  the  loss.  They  pay  according  to  the  rate  of  their 
subscriptions,  without  regard  to  the  order  of  time  in  which  the  poli- 
cies were  made;  and  if  the  insured  recovers  the  whole  loss  from  one 
set  of  underwriters,  they  will  be  entitled  to  an  action  against  the 
other  insurers  for  a  ratable  proportion  of  the  loss.  The  doctrine  of 
contribution  applies  equitably  to  such  cases.  This  is  the  doctrine 
in  this  country;^  but  in  most  countries  of  Europe,  the  first  policy 
in  the  order  of  time  is  to  be  exhausted  before  the  second  oi>erates. 
The  French  rule  is,  that  if  there  exist  several  contracts  of  insurance 
on  the  same  interest  and  risk,  and  the  first  policy  covers  the  whole 
value  of  the  subject,  it  bears  the  entire  loss,  and  the  subsequent 
insurers  are  discharged  on  returning  all  but  half  per  cent,  premium. 
But  if  it  does  not  cover  the  whole  value,  the  subsequent  policies,  in 
case  of  loss,  are  bound  only  to  make  up  the  part  uncovered.  The 
ancient  rule  in  England  was  according  to  the  French  ordinance, 
and  merchants  frequently  prefer  it  for  its  simplicity  and  con- 
venience. 

Clause  in  Policy  Preventing  Contribution. 

Policies  sometimes  contain  clauses,  preventing  the  rule  of  contri- 
bution, and  making  the  insurers  liable  according  to  the  order  of 
date  of  their  respective  policies.  In  such  case,  where  two  policies 
bore  the  same  date,  the  policy  first  in  time,  in  point  of- fact,  was  to 
bear  the  loss.  As  a  general  rule  of  construction,  and  independent 
of  usage,  the  first  policy,  under  such  a  clause,  would  have  to  bear 
the  whole  loss,  whether  partial  or  total,  to  the  extent  of  the  policy. 

*  Thurston  v.  Koch,  4  DaU.  348,  Append,  zxxil.,  Fed.  Cas.  No.  14,010. 
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Usage  in  New  York. 

But  the  usage  of  New  York  companies  is,  that  partial  losses  are 
to  be  apportioned  betweeen  the  policies,  without  regard  to  dates, 
provided  the  cargo  on  board  was  large  enough  to  have  attached  both 
policies  to  it  This  is  the  French  rule.  In  France,  if  there  be 
goods  on  board  to  the  amount  of  both  policies,  and  a  partial  loss  en- 
sues, the  insurers  contribute  ratably  in  proportion  to  their  subscrip- 
tions. 

6.  Bepresentation  and  Warranty — (1)  Bepi^esentation. 

A  contract  of  insurance  is  eminently  one  of  good  faith  upon  the 
part  of  the  insured,  as  he  possesses  an  entire  knowledge  of  all  the 
circumstances  which  combine  to  form  the  contract,  and  is  bound 
to  communicate  the  facts  and  objects  which  are  to  determine  the 
wUl  of  the  insurer. 

Effect  of  Misrepresentation  or  Concealment  of  Facts. 

It  is  an  established  principle,  that  a  positive  misrepresentation  to 
the  underwriter,  or  concealment  of  a  fact  material  to  the  risk  or 
material  in  the  judgment  of  the  insurer,  will  avoid  the  policy.  It 
will  avoid  it,  though  the  loss  arose  from  a  cause  unconnected  with 
the  misrepresentation,  or  even  though  the  concealment  or  misrep- 
resentation happened  through  mistake,  neglect  or  accident,  and 
without  fraudulent  intent 

Suppression  of  Facts. 

The  special  facts,  upon  which  the  contingent  chance  is  to  be  com- 
puted, usually  lie  in  the  knowledge  of  the  insured  only,  and  the  un- 
derwriter trusts  to  his  representation.  The  suppression  of  facts, 
material  to  the  risk,  whether  the  result  of  design,  mistake  or  negli- 
gence, equally  renders  the  policy  void,  for  the  risk  run  becomes 
different  from  the  one  assumed  in  the  policy.  Yet  either  party  may 
be  innocently  silent,  as  to  grounds  open  to  the  exercise  of  judgment 
of  both.  The  underwriter  need  not  be  told  general  topics  of  specu- 
lation and  intelligence. 

What  Information  is  Beqnired. 

The  underwriter  is  bound  to  know  every  cause  which  may  occa- 
sion natural  or  political  perils.  He  need  not  be  told  general  topics 
of  speculation  and  intelligence.  When  the  means  of  information 
and  judging  are  open  to  both  parties,  each  acts  from  his  own  skill 
and  judgment  The  question  in  all  these  cases  is,  whether  there 
was  a  fair  representation  or  a  concealment;  if  the  misrepresenta- 
tion or  concealment  was  designed;  whether  it  was  fraudulent, 
and  if  not'  designed,  whether  it  varied  materially  the  object  of  the 
policy,  and  changed  the  risk  underatood  to  be  run. 
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Fraud  and  MlBtake. 

If  the  misrepresentation  was  by  fraudulent  design,  It  avoids  the 
policy,  without  inquiry  into  its  materiality;  and  if  by  mistake  or 
orersight,  It  does  not  affect  the  policy,  unless  it  was  material,  and 
not  true  in  substance.  If  the  information  be  stated  as  mere  opin- 
ion or  expectation  or  belief,  it  does  not  amount  to  a  representation, 
or  affect  the  policy,  provided  it  was  given  in  good  faith;  for  the 
underwriter,  in  such  a  case,  takes  the  risk  upon  himself.  If  the 
representation  of  the  property  insured  greatly  overrates  the  value, 
it  will  avoid  the  policy,  whether  it  be  through  ignorance  or  design. 

Effect  on  Subsequent  Underwriters. 

A  representation  to  the  first  underwriter,  in  favor  of  the  risk, 
but  not  representations  to  intermediate  underwriterSi  extends  to  all 

subsequent  underwriters  on  the  same  policy. 

« 

Materiality  of  the  Information. 

The  information  material  for  the  insurer  to  know,  and  necessary 
to  be  communicated  to  him,  when  the  contract  is  made,  is  a  ques- 
tion not  of  science,  or  resting  upon  the  opinion  of  mercantile  men, 
but  a  question  of  fact  for  a  jury,  which  tribunal  is  to  judge  of  the 
materiality  of  the  information,  under  the  circumstances  of  the  case.* 
It  is  the  duty  of  the  insured  to  communicate  every  species  of  intel- 
ligence he  possesses,  which  may  affect  the  mind  of  the  insurer, 
either  as  to  whether  he  will  insure  at  all,  or  as  to  the  rate  of  pre- 
mium. But  the  insured  is  not  bound  to  communicate  loose  rumors, 
nor  any  facts  which  the  underwriter  may  be  presumed  to  know 
equally  with  himself.  Oeneral  news  stated  in  the  newspapers  and 
open  to  all,  need  not  be  stated,  unless  there  be  something  known  to 
the  assured,  and  applying  peculiarly  to  his  case,  or  unless  he  has 
particular  material  information  not  in  possession  of  the  public. 

Need  only  Disclose  Material  Facts. 

The  insured  is  not  bound  to  disclose  all  past  calamities,  or  produce 
his  portfolio  of  letters;  and  he  need  only  disclose  the  material  facts 
known  to  him  at  the  date  of  the  last  intelligence.  The  underwriter 
is  bound  to  know  the  nature  and  general  course  of  the  trade  and 
of  the  voyage,  and  he  assumes  that  kind  of  knowledge  at  his  peril 
The  general  rule  is,  that  all  facts  material  to  the  risk,  and  known 
to  the  one  party  and  not  to  the  other,  must  be  fully  and  fairly  dis- 
closed, when  the  policy  is  to  be  effected.  But  if  the  subject  be 
covered  by  a  warranty,  either  express  or  impliedi  it  need  not  become 
a  matter  of  representation. 

*New  York  F.  Ins.  CJo.  ▼.  Walden,  12  Johns.  513. 
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Information  WitfalieUL 

If  the  party,  after  haying  given  instractioiiB  for  ejecting  a  pcdi(7, 
receives  intelligence  material  to  the  risk,  he  mnst,  forthwith,  or 
with  reasonable  diligence,  commnnicate  it,  or  conntennand  his  in* 
Btructions.  If,  however,  tJie  insured  acts  in  good  faith,  the  validity 
of  the  policy  will  not  be  affected  by  the  fraudulent  misconduct  of 
the  master,  in  withholding  from  his  owner  information  of  the  loss, 
until  after  the  policy  was  underwritten. 

Modem  French  Code. 

In  the  new  Code,  it  is  provided,  that  any  concealment  or  misrepre- 
sentation on  the  part  of  the  insured,  which  would  diminish  the 
opinion  of  the  risk,  or  change  its  subject  matter,  annuls  the  in- 
surance; this  too,  even  if  such  fraud  would  have  no  influence  on 
the  loss.  Nor  is  it  deemed  necessary,  imder  the  French  law,  to 
prove  fraud  in  fact;  and  the  concealment  or  misrepresentation  is 
equally  fatal,  whether  it  proceeds  from  design,  forgetfulness  or 
negligence.  This  severe  interpretation  is  a  great  protection  to  the 
insurer  against  imposition. 

(2  )  Warranty. 

In  every  policy  there  is  an  implied  warranty,  that  the  ship  is  sea- 
worthy when  the  policy  attaches. 

Seaworthy  Vessel. 

This  means,  that  the  ship  is  ccnnpetent  to  resist  the  ordinary  at- 
tacks of  wind  and  weather,  and  is  competently  equipped  and 
manned  for  the  voyage,  with  a  sufficient  crew,  and  adequate  means 
to  sustain  them,  and  with  a  captain  of  good  character  and  nautical 
skill.  It  is  an  implied  condition,  that  the  goods  and  the  tackle  of 
the  ship  shall  be  properly  stowed,  and  that  there  shall  be  a  skilled 
pilot  on  board.  The  warranty  of  seaworthiness  relates  to  the  com- 
mencement of  the  voyage,  and  the  warranty  is  not  broken  if  the 
vessel  becomes  unseaworthy  afterwards. 

Neglect  to  Bepair. 

It  is  the  duty  of  the  assured  to  keep  the  vessel  seaworthy  during 
the  voyage,  if  it  be  in  his  power  to  do  so,  and  if  from  neglect  or 
want  of  faith  of  the  owner  or  his  agents,  the  vessel  becomes  unsea- 
worthy by  damage  in  her  hull  or  equipments  during  the  voyage, 
the  owner  must  repair  the  damage  or  supply  the  loss  at  the  port 
of  refuge  or  trade;  otherwise  the  underwriter  will  be  discharged 
from  liability  for  any  loss  the  consequence  of  such  want  of  faith  or 
diligence.  If  the  vessel  be  insured  in  the  latter  part  of  a  long  ocean 
voyage,  the  standard  of  seaworthiness  is  more  relaxed,  and  it  suffices 
if  the  vessel  be  competent  to  be  navigated  home. 


L£CT.  48]  MARINE   INSURANCE.  671 

Breach  of  Warranty  of  Seaworthiness. 

This  warranty  has  no  retrospectiye  operation,  and  does  not  de- 
stroy a  just  claim  for  damages  for  losses  occnrring  prior  to  the 
breach  of  this  implied  condition.  The  standard  of  seaworthiness 
has  been  gradually  raised  within  the  last  few  years  from  a  more 
perfect  knowledge  of  ship  building  and  an  increased  skill  in  navi- 
gation. 

Standard  of  Seaworthiness. 

Seaworthiness  is  measured  by  the  standard  in  the  ports  of  the 
country  to  which  the  vessel  belongs,  rather  than  by  that  in  the  coun- 
try where  the  insurance  was  made. 

Express  Warranty. 

Every  warranty  is  part  of  a  contract  If  it  be  an  express  war- 
TBJity,  it  must  appear  upon  the  face  of  the  policy.  It  differs  from  a 
representation,  in  that  it  is  in  the  nature  of  a  condition  precedent, 
and  requires  a  strict  and  literal  compliance.  Whether  the  thing 
warranted  be  material  or  not,  and  whether  the  loss  happened  by 
a  breach  of  the  warranty,  or  did  not,  is  immaterial  A  breach  of 
it  avoids  the  contract  ab  initio.  Every  condition  precedent  re- 
quires a  strict  performance  to  entitle  a  party  to  his  right  of  action. 

Conditions  of  Seaworthiness. 

Seaworthiness  in  port  may  be  one  thing,  and  for  a  whole  voyage 
quite  another.  A  ship  may  be  seaworthy  when  under  repair  in 
a  harbor,  and  not  at  all  so,  when  at  sea.  Hence  seaworthiness  is 
necessarily  modified  by  circumstances.  She  may  also  be  seaworthy 
for  one  voyage  and  not  for  another.  It  suffices,  if  the  ship  be  sea- 
worthy for  the  voyage  when  she  sails.  She  must  be  so  at  the  com- 
mencement of  the  risk,  whatever  that  risk  may  be,  in  order  to  make 
the  policy  attach  and  charge  the  insurer. 

Duty  of  Owner  during  the  Vojrage. 

The  owner  of  the  vessel  is  bound  to  keep  it  in  a  state  of  repair 
and  equipment  during  the  voyage,  as  far  as  in  his  power. 

Unsoundness  of  Vessel. 

A  clause  is  frequently  inserted  in  policies,  that  if  a  vessel,  upon 
a  regular  survey,  be  declared  unseaworthy,  by  reason  of  her  being 
unsound  or  rotten,  the  insurers  shall  be  discharged.  This  clause 
is  intended  to  save  the  underwriters  from  the  difficult  investigation 
of  the  latent  defects  of  a  ship  to  which  the  disaster  may  be  ulti* 
mately  attributed  It  is  sufficient  if  such  survey  be  made  within 
a  reajBonable  time  after  the  termination  of  the  voyage;  aad  if  the 
survey  states  that  the  vessel  was  condemned  solely  on  account  of 
rottenness  existing  at  the  time  of  the  survey,  it  is  a  conclusive 
bar  to  the  assured. 
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Terms  of  Express  Warranties. 

These  usually  are,  that  the  ship  was  safe  at  such  a  tfme^  or  would 
sail  by  such  a  day,  or  would  sail  with  couYoy,  or  a  warranty  against 
illicit  and  contraband  trade,  or  that  the  property  insured  is 
neutral 

Neutral  Vessels. 

During  the  long  maritime  wars  that  grew  out  of  the  French  revo- 
lution, the  warranty  of  neutrality  with  us  was  largely  discussed  in 
courts  of  justice.  It  was  settled,  under  this  warranty,  that  it  was 
not  sufficient,  that  the  ship  and  cargo  be  in  fact  neutral  They 
must  be  neutral  to  the  purpose  of  being  protected,  and  hence  the 
ship  must  have  the  requisite  insignia  of  neutrality,  by  being  duly 
documented  as  a  neutral  vesseL  She  must  have  been  conducted 
throughout  the  entire  Toyage,  according  to  the  general  rules  of 
neutrality,  enjoined  by  the  law  of  nations.  The  proof  of  this  de- 
volves upon  the  insured,  whenever  the  neutrality  of  the  property 
is  called  in  question.  The  neutral  is  bound  to  submit  to  visitation 
and  search;  and  resistance  thereto  would  be  a  breach  of  the  war- 
ranty. 

6.  Perils  Included  in  the  Policy— Bisks  Specified. 

The  general  rule  is,  that  the  insurer  charges  himself  with  all 
the  maritime  perils  that  the  thing  insured  can  meet  with  on  the 
voyage,  however  strange  or  unexpected,  unless  there  be  a  special 
exception.  The  perils  enumerated  in  an  ordinary  policy  usually 
embrace  every  species  of  risk  to  which  ships  and  goods  are  exposed 
from  the  perils  of  the  sea,  and  all  other  causes  incident  to  maritime 
adventure.    The  parties  may  of  course  enlarge  or  abridge  the  list 

Unlawful  Clauses  in  the  Policy. 

A  person  may  protect  himself  by  insurance  against  all  losses, 
except  such  as  may  be  repugnant  to  public  policy  or  positive  pro- 
hibition, or  occasioned  by  his  own  misconduct  or  fraud.  Pothier 
says  such  a  contract  would  invite  ad  delinquendum. 

(1)  Acts  of  the  Qovemment. 

An  insurance  against  loss  by  reason  of  the  acts  of  one's  own  gov- 
ernment, as  an  arrest  or  embargo,  is  valid. 

Insurance  against  an  Embargo. 

There  is  no  distinction  on  this  point  between  a  foreign  and  do- 
mestic embai^o;  and  if  the  embargo  intervenes  after  the  com- 
mencement of  the  risk,  it  suspends,  but  does  not  dissolve  the  con- 
tract of  insurance,  and  the  insured  may  abandon,  and  claim  a  total 
loss. 
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SabJectB  of  Different  States. 

It  is  held,  that  it  is  no  objection  to  the  right  of  recovery  by  the 
insured,  that  the  loss  happened  by  the  act  of  the  goyemment  of  his 
country,  though  he  and  the  insurer  were  subjects  of  different  states. 
The  supreme  court  of  New  York  has  declared,  that  a  subject  was 
not  to  be  deemed  a  parly  to  the  legislature,  and  much  less  to  the 
judicial  acts  of  his  own  country,  so  as  thereby  to  deprive  him  of 
remedy  on  a  policy  by  a  foreign  insurance  office,  by  reason  of  any 
acts  or  judgments  of  his  own  country* 

(2)  Interdiction  of  Commerce. 

An  interdiction  of  commerce  with  the  port  of  destination,  or  a 
denial  of  entry  by  the  power  at  the  port,  or  by  a  blockade,  has  been 
held  not  to  be  a  loss  within  the  policy.  The  loss  must  be  occasioned 
by  a  peril,  acting  upon  the  subject  insured  immediately,  and  not 
circuitoudy;  and  a  just  fear  of  capture  is  not  sufficient. 

BlookadeB. 

Other  cases  declare,  that  an  interdiction  of  commerce,  by  means 
of  a  blockade,  or  the  possession  of  a  port  by  an  ene^y,  is  a  peril 
within  the  policy.  They  decide,  that  a  blockade  operates  as  effec- 
tually, as  if  the  vessel  was  actually  seized.  It  would  be  unreason- 
able to  require  the  insured  to  rush  into  danger  with  the  moral  cer^ 
tainty  of  loss.  Yet  the  general  principle  is,  that  if  the  voyage  be 
relinquished  merely  through  fear  of  capture,  the  loss  is  not  covered 
by  the  policy.  The  apprehepsion  of  any  peril  in  transitu,  is  no 
ground  of  abandonment  But  the  imminent  danger  of  attempting 
an  entrance  in  the  presence  of  an  opposing,  blockading  squadron, 
where  there  exists  an  almost  certainty  of  capture,  has  been  deemed 
equivalent  to  the  presence  of  a  vis  major,  so  as  to  break  up  the 
voyage,'and  become  a  restraint  in  contemplation  of  the  polipy. 

Warranty  against  Illicit  Trade. 

A  warranty  against  illicit  trade  was  introduced  into  some  of 
our  American  policies  in  1788, — intended  to  apply  only  to  seizures 
for  breaches  of  the  lawd  of  trades  and  the  commercial  regulations 
of  ports.  It  does  not  extend  to  seizures  against  the  law  of  nations, 
nor  to  acts  of  lawless  violence,  nor  to  arbitrary  seizures,  under  the 
pretence  of  illicit  trade,  where  no  such  trade  existed* 

(3)  Ezclnded  Bisks. 

To  prevent  disputes  respecting  partial  losses,  arising  from  the 
perishable  quality  of  the  goods  insured,  or  from  trivial  subjects 
of  difference,  it  has  been  a  practice  to  introduce  into  policies  a  stipu- 
lation, or  memorandum,  that  upon  certain  enumerated  articles,  the 
insurer  should  not  be  liable  upon  any  partial  loss,  and  upon  others, 
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for  none  under  a  glyen  rate  per  cent  In  France,  eren  without 
snch  stipulation,  the  insurer  is  not  liable,  if  the  partial  loss  does  not 
exceed  one  per  cent  of  the  value  of  the  article  damaged. 

Perishable  Articles. 

Such  memorf^dum  usually  declares,  that  the  enumerated  articles, 
and  any  other  things  that  are  perishable,  shall  be  free  from  average 
under  a  given  rate,  unless  general,  or  the  ship  be  stranded.  Hence, 
all  small  partial  losses  are  to  be  borne  by  a  general  average,  if  in- 
curred in  a  case  proper  for  such  an  average.  The  court  of  king's 
bench  has  decided,  that  though  a  total  loss  may  exist,  in  certain 
cases,  when  the  voyage  is  defeated,  yet  in  case  of  perishable  articles 
within  the  memorandum,  the  insurer  is  secure  against  all  damage 
to  them,  whether  great  or  small,  whether  it  defeats  the  voyage, 
or  only  diminishes  the  price  of  the  goods,  unless  the  article  be  com- 
pletely and  actually  destroyed,  so  as  no  longer  physically  to  exist 
This  doctrine,  though  somewhat  shaken  in  England,  is  the  received 
law  in  American  courts.* 

Destruction  of  Memorandum  Articles. 

In  order  to  charge  the  insurer,  the  memorandum  articles  must  be 
specifically  and  physically  destroyed,  and  must  not  exist  in  specie. 
It  has  been  frequently  a  vexed  question,  whether  the  insurer  was 
held,  if  such  articles  still  existed,  but  were  absolutely  of  no  value. 
Lord  EUenborough  declared,  that  it  could  not  be  less  a  total  loss 
because  the  commodity  subsisted  in  specie,  if  it  subsisted  only  in  the 
form  of  a  nuisance. 

Total  Loss  of  Memorandum  Articles. 

If  there  be  a  total  loss  of  the  voyage  by  shipwreck  or  other  casu- 
alty, and  there  be  no  other  means  to  forward  the  cargo,  there  is  no 
distinction  between  the  memorandum  articles  and  the  rest  of  the 
cargo.  The  total  loss  applies  equally  to  the  whole.  When  part  of 
the  articles  in  the  memorandum  are  totally  destroyed  by  the  perils 
insured  against,  and  the  residue  partially  damaged,  it  has  been  an 
unsettled  question,  whether  the  insured  was  entitled  to  recover  for 
the  part  so  totally  lost  The  settled  law  of  this  country  on  the 
subject  is,  that  the  underwriter  pays  nothing,  if  the  loss  of  the 
memorandum  articles  be  partial,  and  not  total;  and  it  is  partial 
only  when  part  of  the  cargo  arrives  in  safety,  however  deteriorated 
in  value,  though  another  part  of  the  cargo  had  been  wholly  destroyed 
by  disasters  on  the  voyaga® 

*  Maggrath  ▼.  Ohurch,  1  Gaines,  196. 

*  Guerlain  v.  Columbian  Ins.  Co.,  7  Johns.  527;  Biays  v.  Chesapeake  Ins.  Ca, 
7  Cranch,  416;  Morean  v.  U.  S.  Ins.  Co.,  1  Wheat  219;  Humphreys  v.  Union 
Ins.  Co.,  3  Mason,  429,  Fed.  Cas.  No.  6,871. 
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Specification  of  Goods. 

The  French  law  requires,  that  goods  subject  by  their  nature  to 
particular  detriment  or  diminution,  be  specified  in  the  policy;  other- 
wise^ the  insurer  is  not  liable  for  the  losses  which  may  happen  to 
those  articles,  unless  the  insured  was  ignorant  of  the  nature  of  the 
cargo  at  the  time  the  contract  was  made. 

(4)  Perils  Covered  by  the  Policy. 

The  general  clause  in  the  policy  which  follows  the  list  of  enumer- 
ated perils,  ^and  all  other  perils,  losses  and  misfortunes  to  the 
hurt,  detriment  or  damage  of  the  goods,  ship,  etc.,''  covers  other 
cases  of  marine  damage  of  the  like  kind  with  those  specially 
enumerated,  and  occasioned  by  similar  causes. 

Imprudence  of  Master  and  Mariners. 

The  ignorance  or  inattention  of  the  master  or  mariners  la  not  one 
of  the  perils  of  the  sea.  Those  words  apply  to  all  those  natural 
perils  and  the  oi>eration  of  the  elements,  which  occur  without  the  in- 
tervention of  human  agency,  and  which  the  prudence  of  man  could 
not  foresee,  nor  his  strength  resist  The  imprudence  or  want  of 
skill  in  the  master  is  not  a  fortuitous  event. 

Ordinary  Perils  not  Insured  against. 

The  insurer  indemnifies  against  extraordinary  perils  of  the  sea, 
and  not  against  those  ordinary  ones  to  which  every  ship  is  inevita- 
bly exposed.  It  is,  however,  often  difficult  to  discriminate  between 
damage  occasioned  by  the  ordinary  service  of  the  voyage,  and  which 
falls  upon  the  owner,  and  by  a  peril  of  the  sea,  for  which  the  in- 
surer is  responsible.  Damages  resulting  from  the  ordinary  employ- 
ment of  the  ship,  or  the  inherent  infirmity  of  the  article,  as  the  loss 
of  an  anchor  by  the  friction  of  the  rocks,  or  the  wear  and  tear  of  the 
equipment  of  the  ship,  or  her  destruction  by  worms,  or  the  diminu- 
tion of  liquids  by  ordinary  leakage,  or  hemp  taking  fire  in  a  state 
of  effervescence,  are  losses  which  are  not  within  the  policy.  It 
is  a  vexed  question,  whether  damage  done  to  a  ship  by  rats  is  among 
the  casualties  comprehended  under  perils  of  the  sea.  The  better 
opinion  appears  to  be,  that  the  insurer  is  not  liable  for  this  sort  of 
damage,  because  it  arises  from  negligence,  and  is  within  the  control 
of  human  prudence. 

Presumption  of  Loss  of  Vessel. 

When  a  missing  vessel  shall  be  presumed  to  have  perished  by  a 
peril  of  the  sea  depends  upon  circumstances;  and  there  is  no  precise 
time  fixed  by  the  English  law.  In  France,  a  vessel  not  heard  from 
is  presumed  to  be  lost  after  the  expiration  of  one  year  in  ordinary 
voyages,  and  of  two  years  in  long  ones.    By  the  ordinance  of  Ham- 
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burg,  a  ship  was  presumed  to  be  lost,  if  bound  to  any  place  in  En- 
rope,  and  not  heard  from  in  three  months;  and  by  the  law  of  Bpain, 
a  vessel  bound  to  the  Indies  was  supposed  lost,  if  not  heard  from 
within  a  year  and  a  half.  In  the  case  of  missing  vessels,  the  loss 
is  presumed  to  have  happened  immediately  after  the  date  of  the 
last  news;  so  that  if  an  insurance  be  for  three  months,  and  thet  ves- 
sel not  being  heard  from,  a  further  insurance  is  made  for  a  year, 
and  the  vessel  never  is  heard  from,  the  first  insurer  pays  the  loss. 

Proximate  Cause  of  the  Loss. 

What  degree  of  peril  brings  a  case  within  the  stipulation  of  in- 
demnity is  frequently  a  perplexing  question  to  be  determined  by  the 
circumstances  of  the  particular  case.  It  is  a  settled  rule,  that  the 
peril,  upon  which  the  policy  attaches,  must  be  the  proximate,  and 
not  the  remote  cause  of  the  loss.  If  a  ship  be  driven  ashore  by  the 
wind,  and  in  that  situation  be  captured  by  an  enemy,  the  loss  is  to 
be  imputed  to  the  capture,  and  not  to  the  stranding.  When  a  par- 
tial loss  is  followed  by  a  total  loss,  the  former  is  merged  in  the 
latter.  On  the  other  hand,  if  the  first  loss  be  distinct  and  total, 
and  be  followed  by  abandonment,  the  rights  of  the  parties  are  fixed. 

Wages  and  Provisions  of  fhe  Crew. 

By  our  practice,  the  wages  and  provisions  of  the  crew  during  the 
necessary  detention  for  repairs  requisite  in  the  course  of  the  voy- 
Ag^)  1>7  reason  of  perils  insured  against,  are  included  in  the  perils  of 
the  sea,  and  made  chargeable  upon  the  insurer. 

Theft  by  Violence. 

The  enumerated  perils  of  the  sea,  pirates,  rovers  and  thieves,  fai- 
elude  the  wrongful  and  violent  acts  of  individuals,  whether  as  felons, 
or  a  mob,  or  as  a  mutinous  crew,  or  as  plunderers  of  sliipwrecked 
goods  on  shore.  The  theft  must  be  accompanied  by  violence,  and 
not  simple  theft 

Arrest  of  a  Vessel. 

But  the  stipulation  of  indemnity  against  takings  at  sea,  arrests, 
restraints  and  detentions  of  all  princes  and  people,  refers  only  to  the 
acts  of  governments  for  government  purposes,  whether  right  or 
wrong.  An  arrest  in  the  domestic  port,  after  the  voyage  has  com- 
menced, justifies  an  abandonment;  but  if  made  before  the  risk  held, 
the  contract  is  discharged.  An  arrest  by  admiralty  process,  at  the 
instance  of  an  individual,  on  a  private  claim,  is  not  a  case  within 
the  policy,  and  it  is  presimied  the  court  will  ind^nnity  the  owner 
or  insured  party  in  awarding  costs  and  charges  against  an  unjust 
prosecutor.  The  insurer  does  not  incur  risk  from  obstructions  oc- 
casioned by  the  debts  or  misconduct  of  the  assured. 
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Loss  by  Fire. 

Under  an  insnrance  against  fire,  it  is  held,  that  if  the  ship  be 
burnt  under  justifiable  circumstances,  to  prevent  capture,  or  from 
apprehension  of  contagious  disease,  the  insurer  is  liable.  If  safls 
and  rigging  put  on  shore  while  the  yessel  is  repairing  at  a  foreign 
port,  be  burnt,  they  are  covered  by  the  policy.  After  much  discus- 
sion, it  has  been  held,  that  the  insurer  is  answerable  for  a  loss  by 
Are  occasioned  by  the  ne^igence  of  the  master  and  mariners.^  The 
English  decision  to  this  effect  coincides  with  the  French  law. 

IjOss  by  Oapture* 

Every  species  of  capture,  whether  lawful  or  unlawful,  and  whether 
by  friends  or  enemies,  is  also  a  loss  within  the  policy. 

Loss  by  Barratry. 

Barratry  is  a  peril  specially  insured  against.  It  means  fraudu- 
lent conduct  on  the  part  of  the  master,  in  his  character  as  master, 
or  of  the  mariners,  to  the  injury  of  the  owner,  and  without  his  con- 
sent, ajQd  it  includes  every  breach  of  trust  with  dishonest  views. 
French  writers  use  it  in  a  larger  sense  than  we  use  It,  as  eompre- 
hending  negligence,  as  well  as  wilful  misconduct 

Acts  of  Barratry. 

To  trade  with  an  enemy  without  leave  of  the  owner,  though  it  be 
intended  for  his  benefit,  or  for  a  neutral  to  resist  search,  or  for  a 
letter  of  marque  to  cruise  and  take  a  prize,  though  done  for  the  good 
of  the  owner  of  the  vessel,  if  the  ship  be  lost  as  a  result,  are  acts  of 
barratry.  So,  sailing  out  of  port  in  violation  of  an  embargo,  or  with- 
out paying  the  port  duties,  or  to  be  engaged  in  smuggling  without 
consent  of  the  owner,  are  acts  of  barratry,  equally  with  more  pal- 
pable and  direct  acts  of  violence  and  fraud,  for  they  are  wilful 
breaches  of  duty  by  the  master,  in  such  character,  to  the  injury  of  the 
owner.  It  makes  no  difference,  whether  the  injury  to  the  owner  is 
due  to  the  act  of  the  master  induced  by  motives  of  advantage  to 
himself,  or  of  malice  against  the  owner,  or  a  disregard  of  known 
rules,  and  which  the  owner  relied  upon  him  to  observe.  In  either 
case  it  is  barratry.  If  the  ship  be  barratrously  taken  out  of  her 
course,  that  act  ta^es  the  whole  property  from  the  possession  of  the 
insured,  and  produces  a  total  loss.  But  it  is  requirite  that  the  Umw 
resulting  from  the  barratry  must  actually  happen  during  the  con- 
tinuance of  the  voyage,  and  if  the  ship  be  not  seized  for  a  smugi^ing 
act  until  she  has  been  moored  twenty  hours  in  Mfetgr  at  the  port  of 
destination,  the  insurer  is  discharged. 

'  Contra,  Grim  v.  Fhoeniz  Ins.  Co.,  13  Johns.  481: 

BROWNE  KENT — 37 
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Loss  by  Negligence. 

It  is  a  Texed  question,  with  conflicting  decisions,  whether  a  loss 
l^  fire  proceeding  from  negligence,  be  covered  by  a  policy  insuring 
against  fire.  Also,  whether  a  loss  by  any  other  peril  in  the  policy, 
operating  immediately  and  proximately  upon  the  property,  be  charge- 
able upon  the  insurer,  when  the  remote  cause  of  the  loss  was  the 
negligence  or  misconduct  of  the  master  and  mariners,  not  amount- 
ing to  barratry.  The  prevalent  and  better  opinion  seems  to  be 
against  the  insured  in  such  case.^ 

n.    THE  VOYAGE  EST  EELATION  TO  THE  POMOY. 

1.  When  fhe  Policy  Attaches  and  Terminates. 

The  commencement  and  end  of  the  risk  depend  upon  the  words 
of  the  policy.  Hie  insurer  may  take  and  modify  what  risk  he 
pleases. 

Extent  of  the  Policy  as  to  the  Ship. 

The  policy  may  be  on  a  voyage  out  or  in,  or  both  ways.  It  may  be 
for  part  of  the  route,  or  for  a  limited  time,  or  from  port  to  port,  in 
an  intermediate  state  of  the  voyage.  If  the  insurance  on  a  ship  be 
from  such  a  place,  the  risk  does  not  commence  until  the  ship  breaks 
ground.  If  at  and  from,  it  then  includes  all  the  time  the  ship  is  in 
port  after  the  policy  is  subscribed,  if  the  ship  be  at  home;  and  if 
abroad,  it  has  been  held  in  Pennsylvania,  only  from  the  time  she 
has  been  safely  moored  twenty  four  hours  after  her  arrival.®  But 
if  a  ship  be  expected  to  arrive  at  a  foreign  port,  and  be  insured  at 
and  from  that  place,  or  from  her  arrival  there,  other  cases  say,  the 
risk  attaches  from  her  first  arrivaL  The  risk  is  usually  made  to 
continue  until  the  vessel  has  been  anchored  for  twenty  four  hours  in 
safety,  and  no  longer.  But  the  risk  continues  during  quarantine, 
though  after  the  twenty  four  hours. 

Policy  to  a  Country  Generally. 

If  a  policy  be  to  a  country  generally,  the  risk  ends  at  the  first  port 
made  for  the  purpose  of  unloading,  after  the  vessel  has  been  moored 
there  in  safety  for  twenty  four  hours.  But  in  France,  the  risk  con- 
tinues until  the  cargo  is  discharged  at  the  last  place  of  destination. 

Policy  Permitting  to  Touch,  Stay  and  Trade. 

If  a  policy  contains  the  liberty  to  touch  and  stay,  or  if  there  be 
a  known  usage  of  trade,  the  risk  will  be  prolonged  accordingly,  and 
intermediate  voyages  may  be  covered  by  the  insurance* 

'  Ck>ntra,  Cleveland  v.  Union  Ins.  Ck>.,  8  Mass.  90& 
'  Garrlgnes  v.  Coze,  1  Bin.  692. 
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Policy  upon  the  Cargo. 

The  risk  upon  the  cargo  is  sabject  to  muoh  modification  by  the 
agreement  ot  the  parties,  but  it  usually  commences  from  the  loading 
aboard  the  ship.  By  the  French  law,  the  policy  coyers  the  goods 
while  on  lighters  from  the  wharf  to  the  vessel  in  the  harbor  where 
she  is  anchored ;  though  not  if  the  goods  are  to  ascend  or  descend  a 
river  to  the  ship.  The  risk  continues  while  the  cargo  is  actually  on 
board  the  vessel,  and  no  longer;  unless  the  cargo  be  temporarily 
landed  from  necessity,  during  the  voyage. 

Tending  the  Cargo. 

If  the  policy,  as  is  usual,  covers  the  risk  upon  the  goods  until  saf  dy 
landed,  then  the  risk  continues  during  their  passage  to  the  shore. 
Policies  of  insurance  are  construed  according  to  the  usages  of  trade; 
and  if  it  be  usual  for  the  owner  to  employ  a  common  public  lighter 
to  remove  the  goods  to  the  shore,  the  policy  covers  them ;  though  if 
he  was  to  employ  his  own  lighter  and  take  charge  of  the  goods,  the 
insurer  would  be  discharged. 

Bistinct  Policies  on  Outward  and  Homeward  Voyage. 

There  are  usually  distinct  policies  on  the  outward  and  on  the 
homeward  voyage;  and  if  the  ship  perishes  in  the  harbor  abroad, 
after  having  discharged  part  of  her  outward,  and  received  part  of 
her  homeward  cargo,  questions  may  arise  as  between  the  different 
policies  on  the  cargo.  In  the  French  law,  the  policy  on  the  outward 
cargo  does  not  end,  but  by  the  total  or  almost  total  discharge  of  such 
cargo,  and  presumably  the  risk  on  the  homeward  cargo  attaches  as 
fast  as  it  is  received  on  board. 

Policy  on  Cargo  for  Entire  Voyage. 

If  the  policy  be  on  a  voyage  out  and  home,  or  on  a  trading  voyage, 
the  policy  will  attach  on  every  successive  cargo  taken  on  board  in  the 
course  of  the  voyage,  and  the  amount  of  property  on  board  to  the 
sum  mentioned,  even  though  part  of  the  original  cargo  was  landed 
at  an  intermediate  port,  and  the  cargo  on  board  at  the  time  of  the 
loss  was  the  proceeds  of  the  outward  cargo. 

Cargo  Exchanged  or  Substituted. 

The  policy  attaches  on  goods  taken  in  exchange,  or  substituted, 
in  the  course  of  a  trading  voyage,  as  often  as  the  goods  are  changed. 
But  if  the  policy  be  on  goods  outward,  and  upon  their  proceeds 
home,  it  means  a  substituted  cargo  for  the  one  carried  out,  and  the 
policy  does  not  cover  a  return  of  the  same  cargo.  The  homeward 
cargo,  procured  by  money  or  credit  advanced  on  the  outward  cargo, 
may  be  deemed  the  proceeds  of  the  outward  cargo. 
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Insurance  on  Freigrht. 

In  iiuraranceB  on  freight,  the  rlstk  VBualty  begins  from  the  time 
the  goods  are  sent  on  board,  and  not  before.  But  if  the  ship,  sailing 
nnder  a  oontraet,  be  lost  on  her  way  to  the  port  of  lading,  or  at  snch 
port  before  any  goods  be  pnt  on  board,  or  when  part  of  the  cai^o  is 
on  board,  and  preparations  are  making  to  receiye  passengers,  the  in- 
surer on  freight  and  passage  money  is  liable,  because  an  inchoate 
right  to  freight,  which  is  an- insurable  interest,  had  commenced. 

Becovexy  on  an  Open  Policy. 

If  the  policy  be  an  open  one,  the  recovery  is  limited  to  the  actual 
amount  of  freight  that  would  have  been  earned ;  and  it  is  necessary 
to  prove  that  goods  were  on  board,  from  which  freight  was  to  arise, 
or  a  contract  entitling  the  ship-owner  to  freight,  if  the  peril  had  not 
occurred. 

Becovery  on  a  Valued  Policy. 

In  a  valued  policy,  if  the  insured  has  done  something  towards  earn* 
ing  the  freight,  and  the  peril  alone  prevented  him  earning  it,  his  in< 
terest  In  the  whole  freight  has  commenced,  and  been  put  at  risk; 
and  he  is  presumably  entitled  to  recover  the  amount  of  the  valua- 
tion, though  only  part  of  the  cargo  be  on  board.  Where  a  valued 
policy  on  freight  was  opened,  a  recovery  was  allowed  in  a  case  only 
as  to  the  portion  of  the  cargo  on  board  when  the  peril  occurred,  but 
this  was  where  the  vessel  was  a  mere  seeking  ship^  and  the  residue 
of  the  cargo  might  nev^  have  been  obtained.^<^ 

2.  Deviation  from.  Preeeribed  Course. 

If  the  vessel  departs  voluntarily,  and  without  necessity,  from  the 
usual  course  of  the  voyage,  the  insurer  Is  discharged,  for  it  is  a  varia* 
tion  of  the  risk,  and  the  substitution  of  a  new  voyage.  The  mean- 
ing of  the  contract  is,  that  the  voyage  shall  be  performed  with  all 
safe,  convenient  and  practicable  expedition,  and  in  the  customary 
track.  In  the  case  of  an  unjustiflable  deviation,  the  insurer  is  dis- 
charged from  all  liability  for  subsequent  losses. 

Effect  of  Slight  Deviation. 

The  shortness  of  the  time,  or  of  the  distance  of  a  deviation  makes 
no  difference  in  its  effect  on  the  contract;  if  voluntary  and  without 
necessity,  it  is  the  substitution  of  another  risk,  and  determines  the 
contract. 

When  Justifled. 

A  great  cause  of  litigation  is  as  to  the  facts  which  will  justifjr  a 
deviation  on  the  ground  of  usage  or  necessity;  or  of  the  true  con* 
struction  of  the  policy.    Stopping,  or  going  out  of  the  way  to  reUeve 

^*  De  Longaemere  v.  New  York  F.  Ins.  Co.,  10  Jolms.  20L 
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a  vessel  in  distress,  or  to  save  lives  or  goods,  may  perhaps,  under  oer- 
tain  circumstances,  be  not  such  a  deviation  as  will  discharge  the 
insurer.^^  Jodge  Peters  observed  that  such  deviations  were  justified 
to  the  heart  on  principles  of  humanity,  but  not  to  the  law.  Judge 
Washington  would  not  extend  the  exception  to  the  case  of  saving 
property  merely,  but  permitted  it,  where  life  was  at  stake. 

Severity  of  the  Bule. 

Courts  are  exceedingly  strict  in  requiring  a  prompt  adherence  to 
the  performance  of  the  precise  voyage  insured;  and  considering  the 
facts  upon  which  calculations  of  the  value  of  risks  are  made,  and  the 
danger  of  abuse  in  any  relaxations  of  the  doctrine,  the  severity  of 
the  rule  is  founded  in  sound  policy. 

Liberty  to  Touch,  Stay  and  Trade. 

If  the  policy  permit  to  touch,  or  to  touch  and  stay  at  an  interme- 
diate port  on  the  passage,  it  is  held,  that  the  insured  may  trade 
there,  when  consistent  with  the  object  of  the  adventure,  by  break- 
ing bulk,  or  by  discharging  and  taking  in  cargo,  provided  it  pro- 
duce no  unnecessary  delay,  nor  enhance  or  vary  the  risk.  If  there 
be  several  ports  of  discharge  mentioned  in  the  policy,  and  the  in- 
sured goes  to  more  than  one,  he  must  visit  them  in  the  order  speci- 
fied, or  if  not  specified  in  the  policy,  he  must  generally  take  them  in 
geographical  order.  This  liberty  to  touch,  stay  and  trade  is  con- 
strued to  be  subordinate  to  the  voyage  insured,  and  to  the  usual 
course  of  such  voyage,  and  for  purposes  connected  with  it  It  does 
not  extend  to  ports  wide  of  the  usual  course,  or  wholly  unconnected 
with  the  voyage  insured. 

Delays  must  be  Avoided. 

The  law  requires  the  voyage,  as  far  as  concerns  the  underwriter, 
to  be  performed  with  reasonable  diligence,  and  every  unnecessary 
delay  at  any  stage  will  amount  to  a  deviation. 

Intent  to  Deviate. 

Deviation  is  an  afterthought,  arising  after  the  commencement 
of  the  voyage,  by  the  perception  of  some  new  interest,  or  the  in- 
fluence of  some  strong  temptation.  A  premeditated  intention  to 
deviate  amounts  to  nothing,  unless  it  be  actually  carried  into  execu- 
tion. If  the  ship  quits,  from  necessity,  the  course  described  in 
the  policy,  she  must  pursue  such  new  vbyage  of  necessity  in  the  di- 
rect course,  and  in  the  shortest  time,  or  it  will  amount  to  a  devia- 
tion. 

Permission  to  Deviate. 

All  permissions  given  by  the  policy  out  of  the  ordinary  course  and 
incidents  of  the  voyage,  are  to  be  construed  strictly.    If  the  vessel 

"  Mason  v.  The  Blalreau,  2  Cranch,  257. 


582  PSB80MAL  PBOPKBTT.  [PABT   V 

have  liberty  to  cany  letters  of  marqn^  she  may  deviate  tor  tiie 
pnrpoBe  of  defence,  but  not  for  the  pnrpoae  of  capture.  In  a  caBe» 
where  an  enlarged  discretion  was  confided  to  a  captain  as  to  the 
best  mode  of  defense^  it  was  held,  that  the  letter  of  marque  might 
chase  and  capture  hostile  vessels  in  sight,  in  the  course  of  the  voy- 
age, without  its  being  a  deviation.  If  liberty  be  given  to  chase 
and  capture,  that  will  not  enable  her  to  convey  her  prize  into  port, 
unless  it  be  directly  in  her  route. 

Deviation,  througli  Necessity. 

The  object  of  the  deviation  must  be  considered,  in  order  to  deter- 
mine its  efFect  uxK)n  the  policy.  It  must  be  commensurate  only 
with  the  necessity  that  produces  it,  and  which  necessity  will  justify 
a  deviation  on  account  of  a  peril  not  insured  against.  A  deviation 
from  stress  of  weather,  or  to  procure  necessary  repairs  or  to  join  con- 
voy, or  to  avoid  capture  or  detention,  is  governed  by  necessity,  and 
works  no  Injury  to  the  policy. 

Identity  of  the  Voyage. 

If  the  vessel  sails  on  a  different  voyage  than  the  one  described  in 
the  policy,  the  policy  never  attaches;  but  if  she  be  lost  before  she 
comes  to  the  dividing  point,  between  the  course  of  the  voyage  in 
the  policy,  and  the  course  of  the  new  voyage,  the  change  of  the 
voyage  often  becomes  a  question  of  the  intent  of  the  party.  If  the 
termini  of  the  voyage  described  in  the  policy  be  the  same  as  those 
upon  which  the  vessel  sailed,  it  is  the  same  voyage,  and  a  mere  in- 
tention, afterwards  performed,  to  deviate,  is  of  no  consequence,  if 
the  vessel  be  lost  before  she  came  to  the  dividing  point  The  dis- 
tinction between  an  alteration  of  the  voyage,  and  a  mere  deviation 
in  the  course  of  it,  is  very  reasonable.  The  former  is  adopted 
previous  to  the  commencement  of  the  risk,  and  shows  the  party  had 
receded  from  his  agreement,  but  the  latter  relates  only  to  the  ex- 
ecution of  the  original  plan. 

nr.     BIGHTS  AND  DUTIES  OP  THE  mSUKED  IN  CASE 

OF  LOSS. 
1.  Abandonment. 

A  total  loss,  within  the  meaning  of  the  policy,  may  arise  diHier  by 

the  total  destruction  of  the  thing  insured,  or  by  such  damage  to  it 

as  renders  it  of  little  or  no  value.    A  loss  is  said  to  be  total,  if  the 

voyage  be  entirely  lost  or  defeated,  or  not  worth  pursuing,  and  the 

projected  adventure  frustrated.    It  is  a  constructive  total  loss,  if 

the  thing  insured,  though  existing  in  fact,  is  lost  for  any  beneficial 

purpose  to  the  owner.    In  such  cases,  the  insured  may  abandon 

all  his  interest  in  the  subject  insured,  and  all  his  hopes  of  recovery, 

to  the  insurer,  and  call  upon  him  to  pay  as  for  a  total  loss.    The 
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insared  is  thereby  promptly  reinstated  in  his  capital,  and  enabled  to 
attempt  some  new  mercantile  adventure. 

In  what  Oases  Besorted  to. 

Long  interruption  to  a  voyage,  and  uncertain  hopes  of  recovery, 
would  often  ruin  the  business  of  a  merchant,  and,  therefore,  if  the 
object  of  the  voyage  be  lost,  or  not  worth  pursuing,  by  reason  of  the 
peril  insured  against,  or  if  the  cargo  be  so  damaged,  as  to  be  of 
little  value,  or  where  the  salvage  is  very  high,  and  further  expense 
be  necessary,  or  if  what  is  saved  is  of  less  value  than  the  freight, 
or  where  the  damage  exceeds  one  half  the  value  of  the  goods  insured, 
or  where  the  property  is  captured,  arrested  or  even  detained  by  an 
embargo;  in  these  cases  the  insured  may  abandon  the  subject  to  the 
underwriter,  and  call  upon  him  to  pay  a  total  loss. 

Effect  of  Abandonment. 

In  such  cases,  the  insurer  stands  in  the  place  of  the  insured,  and 
takes  the  subject  to  himself  with  all  the  chances  of  recovery  and  in- 
denmity.  A  valid  abandonment  has  a  retrospective  efFect,  and  with- 
out any  deed  of  cession,  and  prior  to  the  actual  payment  of  the  loss, 
It  transfers  the  right  of  property  to  the  insurer  to  the  extent  of 
the  insurance;  and  if  after  an  abandonment  duly  accepted,  the 
ship  should  be  recovered,  and  proceed  on  its  voyage,  the  insurer, 
as  owner,  would  reap  the  profits.  The  right  of  abandonment  exists 
in  the  insurance  law  of  every  country,  though  text  writers  have  gen- 
erally condemned  the  privilege  as  inconsistent  with  a  contract  of 
indemnity.  The  laws  of  Hamburg  restrict  the  right  of  abandon- 
ment to  the  case  of  missing  ships. 

Election  to  Abandon. 

As  soon  as  the  insured  is  informed  of  the  loss,  he  ought,  after 
reasonable  time  taken  to  inspect  the  cargo,  to  determine  promptly, 
whether  he  will  or  will  not  abandon,  and  he  cannot  lie  by,  and  spec- 
ulate on  events.  If  he  elects  to  abandon,  he  must  give  notice  to  the 
insurer  within  a  reasonable  time,  otherwise  he  will  be  deemed  to 
have  waived  his  right  to  abandon,  and  be  entitled  to  recover  for  a 
partial  loss,  unless  the  loss  be  total.  If  the  thing  insured  exists  in 
specie,  and  the  insured  claims  a  total  loss,  an  abandonment  is 
essential.  The  insurer,  who  rejects  an  abandonment^  must  also 
act  promptly. 

In  Cases  of  Total  lioss. 

The  object  of  an  abandonment  is  to  turn  that  into  a  total  loss, 
which  otherwise  would  not  be  one;  and  it  is  unnecessary  to  abandon 
in  the  event  of  an  entire  destruction  of  the  subject.  It  is  only  neces- 
sary when  the  loss  is  constructively  total  within  the  policy.    The 
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right  €i  abandonment  does  not  depend  upon  ihe  certainty,  but  die 
great  probability  of  a  total  logs  of  the  property,  or  of  the  voyage,  or 
both.  The  insured  is  to  act,  not  upon  certainties,  but  upon  probabil- 
ities; and  if  extreme  hazard  and  probable  expense,  exceeding  half 
the  value  of  the  ship  are  indicated,  the  insured  may  abandon,  though 
it  should  happen,  that  she  was  afterwards  recovered  at  a  less  ex- 
pense. 

Technical  Loss  to  the  Owner. 

Though  the  subject  may  physically  exist,  there  may  be  a  technical 
loss  to  the  owner,  if  the  thing  be  taken  from  his  free  use  and  posses- 
sion. Such  are  the  cases  of  total  losses  by  embargoes,  captures,  re- 
straints and  detentions  by  govemment&  The  right  to  abandon  ex- 
ists, when  the  ship,  for  all  the  useful  purposes  of  the  voyage,  is  gone 
from  the  control  of  the  owner,  as  in  the  cases  of  submersion,  or  ship- 
wreck, or  capture,  and  it  is  uncertain,  when  it  will  be  restored  in 
a  state  to  resume  the  voyage;  or  when  the  risk  and  expense  of  re- 
storing the  vessel  are  disproportioned  to  the  expected  benefit  of  the 
voyage. 

JuBtifLoation  of  an  Abandonment. 

The  right  of  abandonment  depends  upon  the  circumstances  of 
each  case,  and  it  is  held,  that  there  is  no  general  rule  that  the  in- 
jury to  the  ship  by  the  perils  insured  against  must  in  all  cases  ex- 
ceed one  half  her  value,  to  justify  an  abandonment 

French  Doctrine. 

The  new  commercial  code  allows  abandonment  in  the  cases  of 
shipwreck,  capture,  stranding  with  partial  wreck,  disability  of  the 
vessel  through  perils  of  the  sea,  arrest  of  a  foreign  power,  or  arrest 
on  the  part  of  the  government  of  the  insured  after  the  commenoe- 
ment  of  the  voyage,  and  a  loss  or  damage  of  the  property  insured,  if 
amounting  to  at  least  three  fourths  of  the  whole. 

Eng^lish  and  American  Law  of  Abandonment. 

This  law  applies  not  only  to  those  cases,  but  to  every  case  where 
the  perils  covered  by  the  policy  have  occaeloned  a  loss,  either  of  the 
subject,  or  of  the  voyage. 

Stranding:  of  the  Ship. 

Mere  stranding  of  the  vessel  is  not,  of  itself,  to  be  deemed  a  total 
loss;  yet  it  may  be  attended  with  circumstances  that  will  justify  an 
abandonment,  even  though  the  ship's  hull  should  not  be  materially 
damaged;  as  if  she  be  stranded,  where  there  are  no  means  of  ade- 
quate relief,  and  the  expense  of  removal  would  exceed  the  value  of 
the  ship.  But  the  right  to  abandon  does  not  turn  on  any  definition, 
and  the  drcumstances  of  each  case  decide  the  right. 
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AbQAdonment,  when  InoperatiTe. 

Hie  RngHBh  rule  1%  that  an  abandonment,  though  ligfatf nlly  made, 
is  not  aJbsolote,  tat  in  liable  to  be  eoatroUed  bj  subsequent  events ; 
and  that  if  the  loss  has  ceased  to  be  total  before  action,  the  abandon- 
ment becomes  inoperatiye.  In  the  United  States  a  different  rule  pre- 
TailSy  to  the  effect,  that  an  abandoiunent  once  rightfully  made  is  bind- 
ing and  condusiye  between  the  i>artie8,  and  the  Tested  lights  are  not 
to  be  divested  by  subsequent  events. 

Tested  by  Actual  Facts. 

The  right  to  abandon  is  to  be  tested  by  the  actual  facts  at  the  time 
of  the  abandonment,  and  not  upon  the  state  of  the  information  re- 
ceived. The  American  rule  on  this  point  is  founded  on  principles 
of  equity  and  public  convenience.  The  court  of  session  in  Scotland 
took  an  opposite  view,  considering  the  right  to  abandon  to  depend 
merely  upon  the  information  at  the  time;  and  if  it  be  exercised 
bona  fide  upon  the  state  of  facts  received,  the  transaction  is  dosed, 
and  not  to  be  opened  or  disturbed  by  any  subsequent  event 

Abandonment  of  Carg^o. 

There  is  a  material  difference  between  an  insurance  on  ship,  and 
on  cargo,  but  the  essential  principles  of  abandonment,  with  some 
variation,  apply  equally  to  each.  A  total  loss  of  cargo  may  be 
effected  not  merely  by  its  destruction,  but  in  very  special  cases,  by 
a  permanent  incapacity  of  the  ship  to  perform  the  voyage.  A  loss 
of  the  voyage  for  the  season,  or  a  delay  only,  unless  the  cargo  be  of 
a  perishable  nature,  does  not  amount  to  a  total  loss  of  the  cargo.  It 
is  only  in  particular  cases  that  the  loss  of  the  voyage  will  be  a  ground 
of  abandonment  of  the  cargo.  The  goods  are  not  so  necessarily  con- 
nected with  the  ship,  that  if  the  ship  be  lost  there  must  of  course 
be  a  loss  of  voyage  with  respect  to  the  goods.  There  must  be  an 
actual  total  loss,  or  one  in  the  highest  degree  probable,  to  justify 
an  abandonment  of  the  cargo. 

Oarfco  Materially  Damaged. 

It  is  difficult  to  deduce  any  general  role,  as  to  when  the  in- 
sured has  a  right  to  abandon  the  cargo.  It  is  a  very  entangled 
branch  of  the  law  of  insurance.  If  the  ship  has  been  lost,  and 
the  cargo  materially  damaged,  text  writers  differ  as  to  the  right 
of  the  insured  to  abandon,  or  whether  he  must  send  in  such  portion 
of  the  goods  as  may  be  saved.  The  doctrine  of  the  old  cases,  that 
the  insured  may  abandon  when  the  voyage  is  lost,  is  narrowed. 
Even  such  loss,  or  a  restoration,  will  not  suffice. 

Ofifer  of  Underwriter  to  Make  Bepairs. 

When  a  case  proper  for  abandonment  exists,  and  it  be  duly  made, 
the  underwriter  cannot  destroy  its  effect,  by  an  offer  to  pay  the 
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amount  of  the  repairs.  The  insured  may  stand  upon  his  rights, 
uncontrolled  by  the  underwriter,  for  the  option  to  abandon  rests 
with  hiuL  If,  by  his  acts  and  interferencei  he  shows  that  he  elects 
to  repair,  he  waives  his  right  to  abandon.  He  may  elect  to  repair 
the  damage  at  the  expense  of  the  insurer,  even  if  it  amounts  to  the 
whole  value  of  the  ship ;  and  on  the  other  hand,  he  is  not  obliged  to 
take  the  remnants  of  a  lost  voyage,  and  claim  under  the  polioy,  the 
average  or  expenses  incurred  by  the  calamity. 

Effect  of  Loss  of  the  Voyage. 

It  is  settled,  that  a  loss  of  the  voyage  as  to  the  cargo  is  not  a  loss 
of  the  voyage  as  to  the  ship,  for  a  policy  on  a  ship  is  an  insurance  of 
the  ship  for  the  voyage,  and  not  an  insurance  on  the  vessel  and  the 
voyage.  If  the  ship  be  prevented  by  a  peril  within  the  policy  from 
proceeding  on  her  voyage,  and  be  irreparably  injured,  and  the  voy- 
age thereby  lost,  it  is  a  total  loss  of  ship,  freight  and  cargo,  pro- 
vided no  o^er  sliip  can  be  procured  to  carry  the  cargo.  There  is, 
however,  much  uncertainty  as  to  this  branch  of  the  law. 

Damage  beyond  a  Moiety  of  the  Value. 

We  have  adopted  from  the  French  law  a  fixed  rule,  that  if  the 
ship  be  so  injured  by  perils,  as  to  require  repairs  to  the  extent  of 
more  than  half  her  value  at  the  time  of  the  loss,  the  insured  may 
abandon;  for  if  a  ship  and  cargo  be  damaged,  so  as  to  diminish 
their  value  above  half,  they  are  said  to  be  constructively  lost  Text 
books  have  largely  discussed  the  right  to  abandon,  when  a  part 
only  of  the  property  insured  is  above  a  moiety,  or  lost^  and  this  will 
depend  upon  the  manner  in  which  it  is  insured. 

Abandonment,  where  Partial  Damage. 

If  the  insurance  be  upon  different  kinds  of  goods  indiscriminately, 
or  as  one  entire  parcel,  it  is  then  an  insurance  upon  an  integral  sub- 
ject, and  an  abandonment  of  part  only  cannot  be  made.  But  if  the 
articles  be  separately  specified  and  valued,  it  is  so  far  in  the  nature 
of  a  distinct  insurance  on  each  parcel,  that  the  insured  was  allowed 
to  recover  as  for  a  total  loss  of  the  damaged  parcels,  when  damaged 
above  a  moiety  in  value.  The  meaning  of  ^'one  half  of  the  value," 
is  the  half  of  the  general  market  value  of  the  vessel  at  the  time 
of  the  disaster,  and  not  her  value  for  any  particular  voyage. 

Expense  of  Repairs. 

The  expense  of  the  repairs  at  the  port  of  necessity,  including  the 
expense  of  getting  the  ship  afloat,  if  stranded,  is  the  true  test  of 
determining  the  amount  of  the  injury,  and  in  general  the  repairs 
should  be  made  with  similar  materials  to  those  with  which  the  ship 
was  originally  composed. 
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Equality  of  Loss. 

It  has  been  stated,  that  the  three  objects  of  Insarance,  vessel, 
cargo  and  freight,  stand  on  the  same  ground  as  to  a  total  loss  by 
a  deterioration  to  more  thah  one  half  of  the  value. 

Valuations. 

In  ascertaining  the  value  of  the  ship  and  the  quantum  of  expense 
or  injury,  difficulties  have  arisen.  The  valuation  in  the  policy  is 
conclusive  in  case  of  a  total  loss,  but  is  somewhat  inapplicable  in 
ascertaining  the  amount  of  injury  in  case  of  a  partial  loss  of  goods. 
The  rule,  in  such  case,  is  to  ascertain  the  amount  of  injury  by  the  dif- 
ference between  the  gross  proceeds  of  the  sound  and  damaged  goods. 
This  is  alsQ  the  true  rule  sls  to  the  ship.  The  value  of  the  ship  at 
the  time  and  place  of  the  accident,  is  the  true  basis  of  calculation. 

Fractional  Allowance  for  Bepalrs. 

In  cases  of  partial  loss,  the  arbitrary  rule  as  to  the  allowance  of 
one  third  new  for  old  applies,  but  such  deduction  does  not  apply  to 
cases  of  total  loss.  The  reason  of  this  allowance  ta  the  underwriter 
of  one  third  of  the  expense  of  the  repairs,  is  on  account  of  the  better 
condition  in  which  the  ship  is  put  by  them,  than  she  was  when  in- 
sured. But  the  rule  does  not  apply  to  the  case  of  a  ship  suffering 
a  partial  loss  on  her  first  voyage,  when  she  is  new  and  cannot  be 
made  better  by  repairs.  The  half  value,  which  authorizes  an 
abandonment,  is  half  the  sum  which  the  ship,  if  repaired,  would  be 
worth,  without  any  such  deduction. 

Duties  of  the  Master  in  Oases  of  Abandonment. 

Upon  a  valid  abandonment,  the  master  becomes  the  agent  of  the 
insurer,  and  the  insured  is  not  bound  by  his  subsequent  acts  unless 
he  adopts  them.  It  is  the  same  thing  with  the  consignee  of  the 
cargo.  The  master  should  act  with  good  faith,  care  and  diligence  for 
the  protection  and  recovery  of  the  property,  for  the  benefit  of  whom 
it  may  eventually  concern. 

Sale  of  Injured  VesseL 

The  master  of  an  insured  ship,  injured  by  the  perils  of  the  sea, 
and  not  competent  to  complete  the  voyage,  may  seU  her  in  a  case 
of  necessity,  where  the  expense  of  repairing  would  be  extravagant, 
and  exceed  her  value;  or  if  he  was  without  sufficient  moneys,  and 
unable  to  raise  thenL 

In  Cases  of  Capture. 

The  master,  in  such  cases,  would  be  bound  to  remain  and  assert 
his  claim  until  condemnation,  or  the  recovery  be  hopeless. 

Seamen's  Wages. 

His  wages,  and  those  of  the  crew,  are  a  charge  on  the  owner,  and 
ultimately,  in  case  of  recovery,  to  be  borne  as  a  general  average 
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by  all  parties  in  interest;  and  if  the  abandonment  be  accepted,  the 
nnderwriter  becomes  owner  for  the  Toyage,  and  liable  for  wages, 
and  entitled  to  fright  sabsequently  earned. 

Farchase  of  the  VesseL  - 

If  the  master  becomes  the  purchaser  of  the  vessel,  or  ransooui 
her,  the  Insurer  will  be  entitled  to  the  benefit  of  the  purchase,  or 
if  the  insured  afflrms  the  purchase,  it  will  be,  at  the  option  of  the 
insurer,  a  waiyer  of  the  abandonment  The  insurer  can  accept 
of  the  repurchase  of  the  master,  as  his  constructive  agent,  or  he 
may  allow  it  to  fall  upon  the  master. 

Effect  of  Abandonnieiit  upon  the  Freight. 

It  has  long  been  a  disputed  question,  whether  an  abandonment 
of  the  ship  transferred  the  freight  in  whole  or  in  part  In  New 
York  and  Massachusetts,  it  is  held,  that  on  an  accepted  abandon- 
ment of  the  ship,  the  freight  earned  previous  ta  the  disaster  was  to 
be  retained  by  the  owner,  or  his  representative,  the  insurer  on  the 
freight,  and  apportioned,  and  that  the  freight  subsequently  earned 
went  to  the  insurer  of  the  ship.^^  In  England,  where  ship  and 
freight  were  separately  insured,  and  abandoned  as  a  total  loss,  it 
was  held,  that  the  abandonment  of  the  ship  transferred  the  freight 
as  an  incident  to  the  ship,  and  was  equivalent  to  a  sale  of  the  ship 
to  the  abandonee.  The  French  Code  declared,  that  the  freight  of 
goods  saved,  though  paid  in  advance,  went,  upon  abandonment,  to 
the  insurer  on  the  ship;  but  only  such  freight  as  was  earned  at  the 
time  of  the  loss,  he  having  no  interest  in  the  future  freight 

2.  Adjustment  of  Partial  Losses. 

In  an  open  policy  the  general  rule  is,  that  the  actual  or  market 
value  of  the  subject  insured,  is  to  be  estimated  at  the  time  of  the 
commencement  of  the  risk. 

Kinds  of  Indemnity. 

Two  kinds  of  indemnity  may  lawfully  be  obtained  under  a  con- 
tract of  insurance.  The  first  is  to  pay  what  the  goods  would  have 
sold  for  had  they  reached  the  port  of  destination.  The  value  there 
consists  of  the  prime  cost  and  expenses  of  the  outfit,  the  freight 
and  expenses  at  the  port  of  delivery,  and  the  profit  or  loss  arising 
from  the  state  of  the  market  The  insured  is  thus  placed  in  the 
same  situation,  as  if  no  loss  had  occurred.  The  second  kind  of 
indemnity  is  to  pay  only  the  first  cost  of  the  goods,  and  the  expenses 
'  incurred,  thus  placing  the  insured  in  the  position  he  was  in  before 
he  undertook  the  adventure.  It  annuls  the  speculation,  and  excludes 
the  consideration  of  eventual  profit  or  loss.    The  first  kind  of  In- 

"  But  see  Armroyd  v.  Union  Ins.  Ck>.,  3  Bin.  437. 
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snrance  may  be  more  conformable  to  the  nature  tt  mercantile  trana- 
actions,  as  it  affords  an  exact  indemnity,  but  the  latter  kind  of  in- 
snrance  on  goods  is  the  one  in  general  practice. 

InToice  Price  of  Gk>od8. 

The  actual  or  market  valne  at  the  port  of  departure,  may  often 
differ  from  the  inroice  price,  or  prime  cost,  which,  when  it  can  be 
ascertained,  is  to  be  preferred,  as  it  is  the  more  certain  evidence 
of  the  actual  value.*' 

Eatixnate  of  Damage. 

If  goods  arrive  damaged  at  the  place  of  destination,  the  way  to 
ascertain  the  quantity  of  damage,  either  in  open  or  valued  policies, 
is  to  compare  the  market  price,  or  gross  amount  of  the  damaged 
goods,  with  the  market  price  or  gross  amount,  at  which  the  same 
goods  would  have  sold  if  sound.  But  this  mode  of  adjustment 
affords  no  perfect  indemnity  to  the  insured,  for  he  has  to  pay  freight, 
as  if  the  goods  were  sound,  which  freight  he  cannot  recover  from  the 
insurer.  To  remedy  this,  the  plan  is  to  insure  the  sum  to  be  paid 
for  the  freight  and  charges  at  the  port  of  delivery. 

Foreign  Acljustment  of  General  Average. 

An  adjustment  of  a  general  average  at  a  foreign  port  is  con- 
clusive between  the  parties  to  the  policy,  and  equally  between  the 
parties  to  the  adventure,  unless  there  be  a  stipulation  to  the  con- 
trary in  the  policy,  as  is  the  case  in  policies  of  the  insurance  com- 
panies of  Paris. 

Adjustment  of  Partial  Loaaea. 

There  is  a  material  difference  between  the  adjustment  of  a  par- 
tial loss,  and  of  a  general  average^  since  the  former  is  based  on  the 
value  at  the  time  and  place  of  departure  of  the  vessel,  and  the  latter 
according  to  the  value  at  the  foreign  port  Tbe  adjustment  of  a 
partial  loss  is  based  upon  a  comparison  of  the  gross  proceeds  of 
the  sound  and  damaged  goods,  and  hence  the  underwriter  has  noth- 
ing to  do  either  with  the  state  of  the  market,  or  with  the  loss  on 
landing  expenses,  freight  and  duty,  resulting  from  the  deteriora- 
tion. 

Expensea  Incurred. 

In  settling  losses  under  the  memorandum  in  the  poUi^,  which  de- 
clares articles  free  of  average  under  say  five  per  cent,  it  a  partial 
Joss  to  an  article  be  found,  on  survey  and  sale,  to  have  been  five 
per  cent,  the  insurer  pays  the  damages  and  the  expenses.  If  un- 
der five  per  cent,  he  pays  nothing,  and  the  insured  bears  the  ex- 

»  Gahn  v.  Broome,  1  Johns.  Gas.  120;  Le  Roy  v.  United  Ins.  Oo..  7  Johns.  8ia. 
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penflea    The  expeauim  aie  like  costs  of  rait,  and  fall  upon  the  loang 
party.    The  eqienaea  aie  not  taken  to  make  np  the  five  per  cent. 

Expenae  of  Beahippliig  fhe  Cargo. 

If  extraordlnaiy  expense  and  extra  freig^  be  incurred  in  carrying 
tlie  cargo  in  another  yessel,  when  the  first  one  becomes  disabled  by 
a  peril  of  the  sea,  our  role,  like  that  of  the  French,  is  to  charge  the 
same  upon  the  insorer  of  the  carga  This  question  is  undecided  in 
English  law* 


Where  no  prerious  stipulation  exists,  the  insurer  is  not  liable  for 
waste  occasioned  by  ordinary  leakage,  and  only  for  leakage  beyond 
the  ordinary  waste,  and  produced  by  some  extraordinary  accid^it. 
The  practice  is  to  ascertain,  in  each  case,  what  amount  of  leakage 
is  to  be  attributed  to  ordinaiy  causes,  or  the  fault  of  the  insured, 
or  bad  stowage,  and  what  to  tlie  perils  of  the  sea.  We  also  consider 
the  season  of  the  year,  the  nature  of  the  articles,  the  description  of 
the  yessel,  the  length  of  the  voyage,  and  the  stowage. 

A^Juatment  of  Ijobs. 

An  adjustment  of  a  loss  cannot  be  set  aside  or  opened  except 
for  fraud,  or  mistake  of  facts  not  known.  It  is  only  prima  facie 
evidence  of  the  claim,  and  the  party  must  have  a  full  disclosure  of 
the  circumstances  before  he  will  be  concluded  by  it  In  the  case 
of  a  partial  loss,  the  rule  is  to  apply  the  old  materials  towards  the 
payment  of  the  new,  by  deducting  tiie  value  of  them  from  the  gross 
amount  of  the  expenses  for  the  repairs,  and  to  allow  the  deduction 
of  the  one  third  new  for  (Ad  upon  the  balance.  In  England,  if  the 
injury  be  sustained,  and  the  repairs  made,  when  the  vessel  is  new, 
and  on  her  first  voyage,  no  deduction  of  new  for  old  is  made;  for 
she  is  not  supposed  to  be  placed  in  better  condition  by  the  repairs. 
But  in  this  country,  this  distinction  does  not  hold. 

Liability  of  the  Xnsurer. 

The  insurer  is  liable  for  all  the  labor  and  expense  attendant  upon 
an  accident,  necessitating  repairs  in  a  port;  and  under  the  terms  of 
the  policy,  permitting  the  insured  to  labor  for  the  recovery  of  the 
property,  may  be  rendered  liable  for  expenses  incurred  in  such 
effort  to  recover,  in  addition  to  the  payment  of  a  total  loss.  In  the 
French  courts,  it  has  been  decided,  that  the  insurer  is  not  liable,  be- 
yond the  amount  of  his  subscription,  and  for  which  he  has  received 
a  premium,  notwithstanding  a  prior  partial  and  a  subsequent  total 
loss.  The  question  involved,  was  whether  the  insurer,  without  stip- 
ulation, was  chargeable  at  the  same  time,  and  cumulatively,  with  the 
amount  of  an  average,  and  also  with  the  amount  of  a  subsequent 
total  loss,  in  the  same  voyage. 
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Betom  of  the  Premium. 

The  premium  paid  is  in  consideration  of  the  risk  assumed  by 
the  insurer;  and  if  the  contract  of  insurance  be  void  ab  initio,  or 
the  risk  not  commenced,  ttie  insured  is  entitled  to  a  return  of  pre- 
mium. If  by  mistake  the  insurance  be  made  without  any  in- 
terest in  the  thing  insured,  the  premium  should  be  returned.  So, 
if  the  insurance  be  made  with  short  interest,  or  for  more  than  the 
real  interest,  there  should  be  a  ratable  return  of  premium.  Even 
if  the  risk  has  not  been  run  through  the  fault  of  the  insured  or 
other  cause,  the  premium  must  be  returned,  for  the  consideration 
for  which  it  was  given  fails.  If  the  vessel  never  sailed  on  the  voy- 
age insured,  or  the  policy  became  void  by  a  failure  of  the  war- 
ranty, and  without  fraud,  the  policy  never  attached;  but  if  the 
risk  has  once  commenced,  though  the  voyage  be  immediately  there- 
after abandoned,  there  is  to  be  no  return  or  apportionment  of  pre- 
mium. On  the  return  of  the  premium,  by  usage,  the  insurer  re- 
tains one-half  per  cent  to  indemnify  him  for  his  trouble. 

In  Oases  of  Fraud  by  the  Insured. 

The  insurer  retains  the  premium  in  all  cases  of  actual  fraud  on 
the  part  of  the  insured  or  his  agent.  So,  if  the  trade  be  in  any 
respect  illegal,  the  premium  cannot  be  reclaimed. 

Apportionment  of  the  Premium. 

If  the  voyage  be  divisible,  there  may  be  an  apportionment  of  the 
premium;  and  if  the  risk  as  to  the  one  part  of  the  voyage  has 
not  commenced,  the  premium  may  be  proportionately  retained.  If 
the  voyage  and  the  premium  be  entire,  there  can  be  no  apportion- 
ment The  French  Code  provides  for  the  apportionment  of  pre- 
mium, in  the  case  of  an  insurance  on  goods,  when  part  of  the  voyage 
has  not  been  performed. 

IV.     WMTERS  ON  mSURANOE  LAW. 

Study  of  Maritime  Law. 

Maritime  law,  in  general,  partakes  more  of  the  character  of  in- 
ternational law  than  any  other  branch  of  Jurisprudence.  The 
law-merchant  is  grounded  upon  the  principles  of  universal  equity. 
It  pervades  the  institutions  of  that  vast  combination  of  Chris- 
tian nations,  which  constitutes  one  community  for  commercial 
purposes  and  social  intercourse;  and  the  interchange  of  princi- 
ples, spirit  and  literature,  which  that  intercourse  produces,  is  work- 
ing wonderful  imiprovements  in  the  moral  and  political  condition 
of  the  human  race. 

Contract  of  Maritime  Insurance — Its  History* 

The  general  principles  of  insurance  law  rest  on  solid  founda- 
tions of  justice,  and  are  of  public  utility;  and  yet  none  of  the  com- 
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mercial  nations  of  antiquity  appear  to  hare  used,  or  been  acquainted 
with,  this  invalnable  contract  The  Gonsolato  del  Mare,  the  LawB 
of  Oleron,  and  those  of  the  Hanseatic  Association  were  all  silent 
upon  this  sabject  The  first  allusion  to  it  was  in  the  fourteenth 
century  in  the  laws  of  Wisbuy,  compiled  in  the  Teutonic  language 
on  the  bleak  shores  of  an  island  in  the  Baltic  sea. 

Advantage  of  Maritime  Insurance. 

Valin  asserts  that  maritime  commerce  cannot  well  be  snstained 
without  such  insurance  contracts,  for  no  prudent  shipK)wner  would 
be  willing  to  risk  his  own  fortune,  and  that  of  others^  in  an  un- 
protected  venture  at  sea.  The  contract  of  insurance  protects,  en- 
larges, and  stimulates  maritime  commerce.  Insur^«  are  capital* 
ists,  whose  business  is  to  critically  study,  with  exactness  of  calcu- 
lation, the  geography  and  navigation  of  the  globe,  the  laws  of  the 
elements,  the  ordinances  of  trade,  the  principles  of  international 
law,  and  the  customs,  products,  character  and  institutions  of  every 
maritime  country. 

Woorks  on  Maritime  Insurance. 

Many  of  the  states  and  great  commercial  cities  of  Europe,  In  tbe 
early  periods  of  modem  history,  published  ordinances  relating  to 
insurance.  These  were  collected  in  Magen's  Essay  on  Insurance, 
published  in  1755.  The  earliest  work  extant  on  insurance  was 
the  celebrated  French  treatise,  Le  Guiton.  It  was  digested  cen- 
turies ago  for  the  use  of  the  merchants  of  Bouen,  and  was  pub- 
lished by  delrac  in  1671.  It  contains  the  true  principles  of  nautical 
jurisprudence.  The  treatise  of  Boccus  on  insurance  is  a  text-book 
of  great  authority.  He  was  an  eminent  judge  and  civilian  at  Na- 
ples in  1655.  Bynkershoek,  in  one  of  his  books,  discusses  at 
length  the  question  of  insurance,  as  grounded  on  decisions  in  the 
courts  of  Holland. 

Later  Works  on  Marine  Insurance. 

Valin's  copious  commentary  upon  that  part  of  the  ordinance  of 
Louis  XIV.,  which  relates  to  insurance,  is  deserving  of  great  at- 
tention for  its  good  sense  and  sound  learning.  Pothier's  essay  on 
insurance  is  a  concise,  clear  and  accurate  elementary  digest,  and 
contains  the  fundamental  law  of  the  contract  But  the  treatise 
of  Emerigon  very  far  surpasses  all  preceding  works  in  the  extent, 
value,  and  practical  application  of  his  principles.  It  is  the  most 
didactic  and  finished  production  extant  on  the  subject.  He  was 
a  practical  lawyer  at  Marseilles  for  forty  years,  and  a  man  of  un- 
blemished character.  Boulin  Paty  is  probably  the  latest  and  best 
writer  since  Emerigon  on  the  law  of  insurance,  whose  style  he  has 
imitated. 
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English  Works. 

In  England,  a  statute  passed  in  the  reign  of  Elizabeth  gave  facil- 
ity to  the  contract  of  insurance,  but  the  subject  received  but  little 
study  for  ages  afterwards.  Since  the  middle  of  the  last  century 
the  decisions  of  the  English  courts  on  insurance  have  assumed  new 
spirit  and  vigor,  especially  those  of  Lord  Mansfield.  Park  pub- 
lished his  system  of  the  Law  of  Marine  Insurance  in  1786,  extract- 
ing all  that  was  valuable  in  previous  compilations.  In  Scotland, 
about  the  same  time,  Miller  published  an  elementary  treatise  on 
the  subject,  with  a  digest  of  Scotch  cases.  In  1802  Marshall  issued 
his  work  on  the  Law  of  Insurance,  containing  a  liberal  discussion 
of  principles,  with  citations  of  cases.  The  treatise  of  Mr.  Benecke 
on  the  subject  is  an  original  work  of  superior  merit,  written  by  a 
business  man  In  America,  Phillips  has  diligwtly  collected  and 
digested  in  his  treatise  the  substance  of  all  the  English  and  Amer- 
ican cases  on  this  subjeot. 

BBOWNB  KENT— S& 
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LBCTURB  XLEL 
MABITIME  I.OAN& 

Their  Antiquity. 

The  contracts  of  bottcMoiry  and  respondentia  are  nuiritinie  loans 
of  a  high  and  privileged  natare,  and  are  upheld  by  admiralty  with 
a  strong  hand,  when  entered  into  bona  fide.  The  principle  on 
which  they  are  founded  is  of  great  antiquity,  and  was  borrowed 
by  the  Romans  from  the  ancient  Bhodians. 

Their  Object. 

The  object  of  hyi>othecation  bonds  is  to  procure  the  necesaaiy 
supplies  for  ships  in  distress  in  foreign  ports,  where  the  master 
and  owners  are  without  credit,  and  but  for  which  assistance^  fbe 
vessels  and  their  cargoes  must  be  left  to  perish. 

Result  of  Necessity. 

The  authority  of  the  master  to  hypothecate  the  ship  and  freight, 
and  even  the  cargo,  in  a  case  of  necessity,  is  indisputable.  It  can 
only  be  done  where  the  owner  has  no  resources  or  credit  for 
obtaining  necessary  supplies.  If  the  lender  knew  that  the  owner 
had  an  empowered  consignee  or  agent  in  the  port,  willing  to  supply 
his  wants,  the  taking  the  bottomry  bond  would  be  a  fraud;  but 
if  fairly  taken  in  ignorance  of  the  fact,  the  courts  of  admiralty 
wUl  uphold  the  bond,  as  necessary  to  the  support  of  commerce  in 
its  extremities  of  distress.  If  the  lender  of  mon^  on  such  mari- 
time bond  be  willing  to  stake  his  money  upon  the  safe  arrival 
of  the  ship  or  cargo,  and,  like  an  insurer,  assume  the  risk  of  sea 
perils,  it  is  but  just  that  he  demand  and  receive  an  extraordinary 
rate  of  interest,  which  shall  be  agreed  upon. 

Bottomry  Bond  Defined. 

A  bottomry  bond  is  a  loan  of  money  upon  the  ship,  or  ship  and 
accruing  freight,  at  an  extraordinary  interest,  upon  maritime  risks, 
to  be  borne  by  the  lender,  for  a  specific  voyage,  or  for  a  definite 
period.  It  is  in  the  nature  of  a  mortgage,  by  which  the  ship-owner, 
or  the  master  on  his  behalf,  pledges  the  ship  as  a  security  for  the 
money  borrowed,  and  it  covers  the  freight  of  the  voyage  or  during 
the  limited  time. 

Respondentia  Bond  Defined. 

A  respondentia  bond  is  a  loan  upon  the  pledge  of  the  cai^; 
though  a  hypothecation  of  both  ship  and  cargo  may  be  made  in 
one  instrument  Generally,  it  is  only  a  personal  obligation  on  the 
borrower,  and  is  not  a  specific  lien  on  the  goods,  unless  there 
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be  BM  oq^ress  stipxilation  to  that  effect     It  amounts,  at  most^ 
to  an  equitable  Itoi  on  the  salvage,  in  case  of  loss. 

Condition  of  the  Loan. 

The  condition  of  the  loan  is  tlie  safe  arriyal  of  the  subject 
hypothecated,  and  the  entire  principal  as  weU  as  interest  is  at 
the  risk  of  the  lender  daring  the  voyage.  The  money  is  loaned, 
upon  condition,  that  if  the  subject  pledged  be  lost  by  a  peril  of 
the  sea,  the  lender  shall  not  be  repaid,  except  to  the  extent  of. 
what  remains;  and  if  the  subject  arrives  safe,  and  shall  not  have 
been  injured,  except  by  its  own  defect,  or  the  fault  of  the  master 
or  mariners,  the  borrower  must  return  the  sum  borrowed,  together 
with  the  maritime  interest  agreed  on,  and  for  the  repayment,  the 
person  of  the  borrower  is  bound,  as  well  as  the  property  pledged. 

TTsurious  Loans. 

Money  may  be  lawfully  loaned  at  any  rate  of  interest  upon  the 
mere  hazard  of  a  specific  voyage,  to  be  mentioned  in  the  con- 
tract, without  any  security  upon  the  ship  or  cargo.  But  this  last 
species  of  loan,  depending  upon  the  event  of  the  voyage,  has  a 
tendency  to  introduce  wagering  and  usurious  contracts,  and  it 
has  been  restrained  in  England  as  to  East  Indian  voyages,  and 
has  been  entirely  suppressed  in  Prance,  where  the  borrower  is 
unable  to  prove  that  he  had  goods  on  board  at  the  time  of  the  loss, 
to  the  amount  of  the  sum  borrowed.  Otherwise,  there  is  ground 
to  suspect  fraud,  and  that  the  voyage  will  have  an  untimely  end. 
The  weight  of  authority  in  this  country,  however,  is  in  favor  of 
these  maritime  loans,  where  nothing  is  hypothecated,  as  the  lender 
runs  the  risk  of  the  voyage. 

Place  where  Bond  Qiven. 

The  general  rule  is  that  the  power  of  the  master  to  borrow  money 
upon  bottomry  or  respondentia  exists  only  after  the  voyage  has 
commenced.  The  law  does  not  look  to  the  mere  locali^  of  the 
transaction,  but  to  the  difficulty  of  communication  between  the 
master  and  the  owners.  It  need  not  be  a  foreign  port,  but  if 
forced  into  a  port  of  the  same  country  in  which  the  owner  resides, 
the  master  may  hypothecate  the  ship  and  cargo,  in  a  case  of  extr^ne 
necessity,  and  when  he  had  no  opportunity,  or  it  was  extremely 
difficult  to  communicate  with  the  owners. 

Resemblance  to  Insurance. 

There  is  great  analogy  between  the  contracts  of  bottomiy  and 
insurance.  They  are  frequently  governed  by  the  same  princi- 
ples, though  each  has  a  character  peculiar  to  itself.  They  con- 
tribute to  the  facility  and  security  of  maritime  commerce,  but 
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the  immense  capital  now  engaged  in  commerce,  and  tbe  exten- 
sion of  maritime  insurance  has  materially  abridged  the  practice  of 
such  loans. 

Bestriotions  in  Negotiatiixg  LoanB. 

The  master  cannot  hypothecate  for  a  pre-existing  debt,  and  the 
necessity  for  the  loan  at  the  time  must  be  shown,  as  also  that  the 
master  had  no  other  means  of  raising  the  money  at  marine  inter- 
est The  misapplication  of  the  money  by  the  master,  without  the 
knowledge  and  assent  of  the  lender,  will  not  affect  its  validity.  The 
marine  interest  depends  entirely  upon  the  risk,  and  therefore  if 
the  proposed  voyage  be  abandoned  before  the  risk  has  attached, 
the  contract  is  turned  into  an  absolute  loan  at  ordinaiy  l^al 
interest 

Value  of  fhe  Ooods. 

If  the  borrower  had  not  goods  on  board  the  ship  to  the  value 
of  the  sum  borrowed,  the  contract,  in  case  of  loss,  is  reduced  in 
proportion  to  the  diminished  value,  and  the  borrower  must  return 
the  surplus  of  the  sum  borrowed  with  legal  interest 

MaritinLe  Interest 

The  maritime  interest  is  in  a  ratio  to  the  maritime  risk,  or 
value  of  the  goods  shipped.  After  the  voyage  has  commenced, 
and  the  loan  has  been  for  a  moment  at  hazard,  though  the  vessel 
be  forced  back  to  the  port  of  departure  by  the  perils  of  the  sea,  and 
the  voyage  broken  up,  the  lender  is  entitled  to  his  principal,  with 
marine  interest 

Priority  of  Later  Bond. 

The  same  principle  of  necessity,  which  upholds  a  bottomry  bond, 
entitles  a  bond  of  a  later  date,  fairly  given  at  a  foreign  port,  under 
a  pressure  of  necessity,  to  priority  of  payment  over  one  of  a  former 
date,  unlike  the  usual  rule  in  other  cases  of  security.  The  lat- 
ter loan  furnished  the  means  of  preserving  the  ship,  without 
which  the  former  lenders  would  have  lost  their  security;  and 
hence  it  supersedes  a  prior  mortgage  as  well  as  any  other  prior 
lien.  The  bottomry  bond  is  to  be  paid  before  any  prior  insurance. 
But  it  cannot  be  made  to  cover  advances  made  upon  the  personal 
security  of  the  borrower,  and  not  upon  the  exclusive  security  of  the 
ship;  but  taking  bills  of  exchange  at  the  same  time,  by  way  of 
collateral  security,  does  not  exclude  the  bottomry  bond. 

Terms  of  fhe  Contract. 

The  perils  to  the  lender  are  usually  specified  in  the  bottomiy 
bond,  and  are  usually  the  same  as  those  which  an  underwriter  in 
a  policy  of  insurance,  undertakes  to  indemnil^.     By  the  French 
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law,  the  lender  oaji  humre  ttie  principal  of  the  monej  lent,  bnt  not 
the  maritime  interest 

Bespondentia  Bonds  in  Philadelphia. 

These  bonds  in  Philadelphia  are  peculiar.  The  lender  is  entiUed 
to  the  benefits  of  salvage,  and  is  liable  for  general  and  particular 
average.  They  extend  to  perils  by  fire,  enemies,  or  any  other 
casualties. 

Effects  Saved. 

Nothing  but  an  utter  annihilation  of  the  subject  hypothecated, 
will  discharge  the  borrower  on  bottomry.  The  property  saved 
whatever  be  its  amount,  continues  subject  to  the  hypothecation. 
The  lender  can  look  only  to  what  is  saved,  and  if  that  be  not  equal 
to  the  value  of  the  loan,  the  lender  must  bear  the  loss  of  the 
residue,  and  cannot  recover  the  deficiency  from  the  borrower.  The 
lender  is  entitled  to  be  paid  out  of  the  ejects  saved,  as  far  as  such 
effects  go,  if  the  voyage  be  disastrous. 

Contribution  of  Average  by  the  Lender. 

The  position  taken  by  Lords  Mansfield  and  Kenyon,  that  the 
lender  on  the  bond  was  not  liable  to  contribute,  in  case  of  a  general 
average,  has  been  justly  questioned.  It  is  contrary  to  the  mari- 
time law  of  France  and  other  parts  of  Europe.  If  the  lender  owes 
the  preservation  of  his  money  lent  to  the  sacrifice  made  by  others 
for  the  safety  of  the  ship  and  cargo,  he  should  contribute  towards 
a  jettison,  ransom,  or  composition  made  for  the  common  safety. 

Default  of  the  Borrower. 

If  the  ship  or  cargo  be  lost,  not  by  the  perils  of  the  sea,  but 
by  the  default  of  the  borrower  or  master,  the  hypothecation  bond  is 
forfeited,  and  must  be  paid.  If  the  ship  be  lost  on  the  voyage, 
and  the  cargo  forwarded  by  another  ship,  the  borrower  must  pay 
the  debt,  for  such  is  the  spirit  of  the  contract.  The  lender,  who 
is,  in  effect,  an  insurer,  does  not,  as  in  ordinary  cases  of  insurance, 
assume  the  risk  of  barratry,  or  loss  by  the  fraud  or  misconduct 
of  the  borrower  or  his  agents.  The  lender  is  not  to  bear  losses 
proceeding  from  the  unseaworthiness,  unjustifiable  deviation,  or 
from  the  fault  of  the  borrower,  or  the  inherent  infirmity  of  the 
cargo.  Nor  does  he  run  the  risk  of  the  goods  shipped  on  board 
another  ship,  without  necessity. 

Loans  upon  Seamen's  Wages. 

The  French  Code  prohibits  all  loans  in  the  nature  of  bottomry 
or  respondentia  upon  seamen's  wages  or  voyages.  Wages  are  too 
slender  a  basis  for  a  maritime  loan,  and  the  provision  is  dictated 
by  sound  policy. 
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JuriBcUction  of  Courts. 

English  and  American  courts  of  admiralty  hATe  a  broad  eqoily 
jurisdiction  oyer  these  contracts.  The  bottomry  bond  may  be 
good  in  party  and  bad  in  part,  and  if  the  premium  has  been  unduly 
enhanced  by  a  knowledge  of  the  master's  necessities,  the  court 
of  admiralty  may  moderate  it,  or  refuse  to  ratify  it.  But  if 
marine  interest  has  not  been  stipulated,  no  court  can  supply  the 
omission,  and  it  will  be  taken  to  be  a  contract  upon  ordinary  inter- 
est, for  no  new  obligation  can  be  inferred  by  a  oommentaiy  on 
the  contract  itself. 
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LE0TT7BB  U 
LIFE  AND  FIBE  INSTJBANOB. 

L     INSURANCE  OP  LIVES. 

Beneficial  Results. 

These  insurances  are  liberal  contracts,  creating  an  advanta- 
geous investment  of  capital,  and  providing  a  fund  for  creditors,  or 
for  family  connections  in  case  of  death.  The  insurer,  in  consid- 
eration of  a  sum  in  gross,  or  of  periodical  payments,  undertakes 
to  pay  a  certain  sum,  or  an  annuity,  depending  upon  the  death 
of  a  person  whose  life  is  insured.  The  insurance  is  either  for  the 
whole  term  of  life,  or  for  a  limited  period.  These  contracts  are 
well  calculated  to  relieve  the  more  helpless  members  of  a  family 
from  a  precarious  dependence,  resting  upon  the  Ufe  of  a  single 
person. 

History  of  Life  Insurance. 

It  was  a  maxim  of  the  civil  law,  that  the  life  of  a  freeman  was 
above  all  valuation,  and  the  nautical  legislation  of  some  parts  of 
Europe,  on  this  subject,  was  based  on  the  principle,  that  it  was 
improper  to  allow  insurances  on  human  life.  They  were  tolerated 
in  Naples  and  Florence,  and  by  the  ordinances  of  Wisbuy,  but 
were  condemned  in  the  Le  Guidon,  as  contrary  to  good  morals. 
They  were  expressly  forbidden  by  the  ordinance  of  Louis  XIV., 
and  also  in  Holland.  The  new  French  Code  has  omitted  any 
express  provision  on  the  subject,  but  most  of  its  commentators 
concur  in  the  opinion  of  Boulay  Paty,  that  a  prohibition  in  effect 
is  covertly  contained  therein.  This  writer  inveighs  vehemently 
against  policies  upon  human  life,  as  being  gambling  contracts  of 
the  most  pernicious  kind.  Yet  in  1820,  the  French  government 
by  a  royal  ordinance  established  a  company  for  the  purpose  of 
insuring  lives,  though  this  species  of  insurance  does  not  seem  to 
be  congenial  to  the  tastes  and  habits  of  either  the  French  or 
Italians.  They  are  more  likely  to  flourish  in  Germany  than  in  any 
other  part  of  continental  Europe. 

English  Companies. 

The  life  Insurance  companies  in  England  commenced  in  the 
beginning  of  the  last  century,  and  formerly  selected  only  lives  of 
health  and  vigor,  but  now,  as  the  result  of  dangerous  competition, 
it  is  said  to  be  the  practice  to  accept  all  lives  proposed,  where  no 
positive  disease  is  manifested.  Besidence  in  any  part  of  Europe 
is  admitted,  and  the  companies  are  greatly  exposed  to  frauds  by 
the  assurance  of  bad  lives.     It  requires  no  ordinary  degree  of 
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science  and  experience  to  form  just  and  accurate  rates  of  insnr- 
ance,  or  tables  of  annuities  based  on  the  probabilities  and  yalue 
of  life  in  its  yarioos  stages  of  existence,  in  different  dimatea  and 
employments. 

Insurable  Interest  in  fhe  Life  Insured. 

The  party  insuring  must  have  an  interest  in  the  life .  insured. 
The  statute  of  Geo.  ILL  prohibited  insurances  on  lives,  when  the 
person  insuring  had  no  interest  in  the  life,  and  limited  the  recov- 
ery under  the  policy  to  the  amount  of  the  interest  the  insurer 
had  in  the  life.  It  required  the  insertion  in  the  policy  of  the 
name  of  the  person  for  whose  benefit  the  policy  was  made. 

Interest  of  a  Creditor. 

A  bona  fide  creditor  has  an  insurable  interest  in  his  debtor's 
life  to  the  extent  of  his  debt,  and  such  insurance  is  frequently 
a  part  of  the  creditor's  security  in  loans  of  money.  A  person  may 
insure  his  own  life  for  the  benefit  of  heirs  or  creditors,  or  he  may 
insure  the  life  of  another  in  whom  he  may  be  interested,  and 
assign  the  policy  to  those  who  have  an  interest  in  the  life.  The 
policy  is  good  for  the  creditor  as  a  collateral  security,  though  he 
may  have  other  security.  If  it  be  assigned  by  way  of  seourity, 
it  is  not  extinguished  by  the  payment  of  the  debt. 

Wagrer  Contracts  TTnlawfiil. 

The  insurable  interest  in  the  life  of  another  i>erson  must  be  a 
direct  and  definite  pecuniary  interest  Thus  a  child  dependent 
upon  its  father  for  support,  or  on  some  fund  terminable  by  his 
death,  has  an  insurable  interest  in  the  father's  life.  So,  it  has 
been  held,  that  a  trustee  who  had  a  technical  legal  interest  as 
executor,  though  not  the  beneficial  interest  in  the  life  of  another, 
may  insure  it  Wager  contracts  are  hdd  to  be  unlawful,  either 
because  of  some  statute  provision,  or  upon  principles  of  common 
law. 

Conditions  in  American  Policies. 

While  the  terms  and  conditions  in  English  policies  are  more 
relaxed  now  than  formerly,  this  is  not  the  case  with  our  life 
policies.  They  usually  contain  a  condition,  that  the  policy  is  to 
be  void,  if  the  insured  should  die  upon  the  high  seas  or  the  great 
lakes;  or  shall  without  the  previous  consent  of  the  company,  pass 
beyond  the  limits  of  the  United  States,  and  of  the  two  Ganadas, 
Nova  Scotia,  and  New  Brunswick;  or  if  the  assured  shall  enter 
into  the  military  or  naval  service;  or  in  case  he  should  die  by 
suicide,  or  in  a  duel,  or  by  the  hands  of  justice.  The  life  insur- 
ance would  be  void  in  any  event  upon  the  general  policy  of  the?  law. 
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without  such  condltloiiy  if  the  assured  was  executed  on  conviction 
for  felony. 

Averments  in  fhe  Application. 

The  basis  of  the  insurance  is  a  declaration  in  writing  of  the  per- 
son making  the  insurance,  as  to  the  birth-place,  age,  residence  and 
employment  of  the  party  insured,  with  a  description  of  the  diseases 
or  infirmity,  if  any,  with  which  he  has  been  afflicted.  This  decla- 
ration is  not  strictly  a  warranty,  not  being  spread  out  at  large  in 
the  policy,  and  it  is  sufficient  if  it  be  given  in  good  faith,  and  be 
true  in  substance. 

Health  of  fhe  Applicant. 

If  there  be  no  warranty,  or  representation,  or  fraud,  the  insurer 
runs  the  risk  of  the  goodness  of  the  life.  A  statement  that  the  per- 
son is  in  good  health  is  not  falsified  by  the  fact,  that  he  was  incon- 
venienced by  a  partial  palsy,  occasioned  by  an  old  wound  not  dan- 
gerous to  life,  or  troubled  with  spasms  and  cramps  from  attacks  of 
the  gout.  This  has  been  held  to  be  a  reasonably  good  state  of 
health  even  within  a  warranty.  The  seeds  of  death  are  in  every 
human  constitution,  and  it  is  only  requisite  that  there  be  not  at 
the  time  any  existing  disorder  tending  to  shorten  Ufa 

Length  of  Policy. 

The  life  may  be  insured  for  the  term  of  natural  life,  or  for  a 
definite  period.  If  of  the  latter  kind,  and  a  man  receives  a  mortal 
wound  within  such  period,  and  dies  after  it  has  expired,  the  under- 
writer is  discharged. 

Concealnient  of  Material  Facts. 

Suppression  of  material  facts  avoids  the  policy,  and  whether 
such  concealment  arises  from  fraud  or  accident  is  quite  imma- 
terial, if  the  fact  be  material  to  the  risk.  This  is  a  question  for 
a  jury. 

n.    msuRANcaB  against  fibe. 

The  Contract  of  Insurance. 

By  tUs  insurance,  the  underwriter,  in  consideration  of  the 
premium,  undertakes  to  indemnify  the  insured  against  all  losses 
in  his  houses,  buildings,  furniture,  merchandise  or  ships  in  port, 
by  means  of  accidental  fire  happening  within  a  prescribed  period. 
The  premium  is  usually  paid  in  advance.  Insurance  companies 
have  deserved  public  confidence,  by  reason  of  their  large  capital, 
and  the  skill,  prudence  and  integrity  of  their  operations. 

Insurable  Interest  in  the  Policy. 

If  policies  were  without  interest,  they  would  be  peculiarly  hazard- 
ous, by  offering  temptation  to  the  commission  of  arson,  and  would 
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fall  within  the  statute  prohibition  of  wager  pedicles  An  faumrance 
against  fire,  without  an  interest  by  the  insured  in  the  prqpeiiy  lost, 
at  the  time  of  insuring,  and  at  the  time  of  the  loss,  was  Tcnd  at 
common  law.  A  creditor  may  have  a  policy  on  the  house  and  goods 
of  his  debtor,  upon  which  he  has  a  lien  or  mortgage  security,  f<v 
that  gives  him  a  sufficient  interest  A  trustee,  or  agent,  or  £aetor» 
who  has  tlie  custody  of  goods  for  sale  on  commission,  may  insme 
them,  and  a  bona  fide  equitable  interest  may  be  insured. 

Inanranoe  of  Goods  Held  in  Trust. 

It  has  been  held,  that  a  commission  merchant,  consignee  or 
factor,  haying  goods  of  the  consignor  in  his  possession,  has  an  in- 
surable interest  therein,  not  merely  to  the  extent  of  his  ocMnmis- 
sions,  but  to  the  full  value  of  the  goods,  without  reference  to  his 
lien«  But  it  is  usually  made  a  condition  in  American  pedicles,  that 
the  nature  of  the  property  be  disclosed,  and  goods  held  in  trust  or 
commission  must  be  insured  as  such,  or  they  wiQ  not  be  coTered 
by  the  policy.  A  person  having  an  interest  in  the  rent  of  build- 
ings, may  insure  the  rent  from  loss  by  fire  within  the  prescribed 
period. 

Terms  of  the  Policy. 

A  policy  against  fire  is  strictly  a  policy  on  time,  and  the  ccHn- 
mencement  and  termination  of  the  risk  are  stated  with  precision. 
It  contains  the  exception  of  damage  by  fire  happening  by  inva- 
sions, foreign  enemy  or  any  military  or  usurped  power.  Sometimes 
there  is  added  "or  by  riot  or  civil  commotion,"  for  the  words  '^usurped 
power"  mean  invasion  from  abroad,  or  an  internal  rebellion,  and 
not  the  power  of  a  mob. 

Disclosures  by  the  Insured. 

The  insured  is  bound,  in  good  faith,  to  disclose  to  the  insurer 
every  fact  material  to  the  risk  within  his  knowledge,  which,  if  stated, 
would  influence  the  mind  of  the  insurer  in  making  or  declining  the 
contract  The  strictness  required  in  the  contract  of  marine  in- 
surance does  not  so  strongly  apply  to  insurance  against  fire,  for 
the  risk  is  generally  assumed  upon  examination  of  the  subject  by 
skilful  agents  of  the  insurance  companies.  Reasonable  grounds 
of  apprehension  of  loss  from  existing  facts  must  be  stated  to  the 
insurer,  or  the  policy  wiU  be  void,  even  though  there  was  no  in- 
tentional fraud.  If  there  be  a  representation  of  facts,  it  suffices 
if  it  is  fairly  made  and  substantially  true,  and  unless  spread  out 
at  large  in  the  policy,  does  not  amount  to  a  warranty. 

Warranty  in  the  Policy. 

When  the  policy  contains  a  warranty,  though  written  in  the  mar- 
gin, it  must  be  strictly  complied  with ;  and  yet  where  it  prohibited 
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the  Btoring  of  hazardous  goods,  fhe  keeping  In  ordinary  qnantltieB 
by  a  grocer  of  such  goods  as  oil  or  spiritnons  liqnors,  was  held,  under 
the  circumstances,  not  a  storing  of  them  within  the  policy. 

Erection  of  Addittonal  Buildings. 

A  representation  that  contiguous  ground  to  the  building  insured 
is  vacant  does  not  amount  to  a  warranty  that  it  shaU  continue 
vacant,  provided  the  intent  to  build  thereon  had  not  been  already 
formed  and  concealed,  and  that  such  erection  was  not,  in  any  way, 
the  cause  of  the  loss.  So  the  subsequent  connection  with  -another 
building  does  not  avoid  the  policy,  unless  the  risk  thereby  becomes 
increased. 

Alterations  and  Bepaln. 

The  assured  may  make  requisite  repairs  to  his  buildings  without 
prejudice  to  his  policy.  But  if  a  loss  accrues  through  gross  negli- 
gence or  misconduct  of  the  workmen,  or  if  the  alterations  materially 
enhance  the  risk,  and  are  not  necessary  to  the  enjoyment  of  it,  or 
were  not  the  exercise  of  ordinary  acts  of  ownership,  the  insurers 
will  be  released  from  the  contract. 

Detached  Bnildings  or  Goods. 

An  English  statute  requires  that  detached  buildings,  or  goods 
therein,  occasioning  a  plurality  of  risks,  be  valued  and  insured 
separately;  and  all  insurance  against  flre,  made  upon  two  or 
more  separate  subjects  of  risk  collectively,  in  one  sum,  are  de- 
clared void. 

Other  Policies  on  the  Same  Property. 

It  is  usually  a  condition  of  the  policy,  that  if  any  previous  in- 
surance against  loss  by  fire  exists  on  the  property,  and  the  insurers 
are  not  notified  of  the  fact,  the  policy  is  to  be  deemed  void.  The 
same  rule  holds  good  as  to  the  former  policy  also,  as  the  previous 
insurers  are  entitled  to  notice  of  a  subsequent  insurance  with  rea- 
sonable diligence;  the  omission  of  which  notice  will  render  the 
policy  void. 

Assignments  of  the  Policy. 

Fire  policies  usually  contain  a  prohibition  of  their  assignment, 
without  the  previous  consent  of  the  company.  Otherwise,  they  are 
assignable  in  equity,  like  any  other  chose  in  action,  if  the  interest 
in  the  subject  matter  of  the  insurance  be  assigned  also.  This  re- 
striction upon  the  assignments  of  the  policy  applies  only  to  trans- 
fers before  a  loss  happens,  and  it  applies  only  to  voluntary  sales, 
and  not  to  sales  on  execution.  In  some  cases,  the  charter  of  the 
company  authorizes  assignments  of  policies  to  the  purchaser  of 
the  subject  insured,  and  authorizes'  the  assignee  to  sue  in  his  own 
name,  provided  notice  be  given  of  the  assignment  before  a  loss  hap- 
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pens,  BO  as  to  allow  the  company,  at  their  ^deetion,  to  retam  a 
ratable  proportion  of  the  prenuuniy  and  be  exonerated  from  the 

risk. 

Adjustment  of  the  Loss. 

Settlements  of  losses  by  Are  are  made  on  the  principle  of  a  par- 
ticular average,  and  the  estimated  loss  is  paid  without  abandon- 
ment of  wliat  has  been  saved.  Damages,  and  reasonable  charges 
on  removing,  at  a  flre,  articles  insured,  are  covered  by  the  policy. 
So  there  may  be  a  general  average  for  a  sacrifice  made  by  the  in- 
sured for  the  common  good,  in  a  case  of  necessity.  It  is  analc^oos 
to  the  law  of  contribution  by  co-secnrities.  The  courts  look  only 
to  the  actual  value  of  the  building  as  it  stood  when  the  fire  occurred, 
and  do  not  consider  incidental  and  collateral  droumstances^  in 
fixing  the  standard  of  indemnity. 

Batable  Proportion  of  Damages  among  Companies. 

It  is  usually  stipulated  in  the  policy,  that  in  case  of  any  prior 
or  subsequent  insurance  on  the  same  property,  and  of  which  due 
notice  has  been  given,  and  a  loss  occuis,  the  assured  is  not  to  re- 
cover beyond  such  ratable  proportion  of  the  damages,  as  the  amount 
insured  by  the  policy  shall  bear  to  the  whole  amount  insured,  with- 
out reference  to  the  dates  of  the  different  policies. 

Affidavit  of  Loss. 

The  loss  is  to  be  certified  on  oath  taken  before  a  notary,  clergy- 
man, or  magistrate,  and  the  strict  and  literal  compliance  of  the 
conditions  is  held  indispensable  to  a  right  of  recovery. 

Partial,  Followed  by  Total  Loss. 

If  the  contract  holds  the  insurer  liable  only  to  the  extent  of  the 
sum  insured,  and  after  payment  of  a  partial  loss,  a  total  loss  ensues^ 
the  insurer  is  liable  only  for  the  difference  between  the  sum  already 
paid  and  the  sum  insured. 

Bights  of  Third  Parties. 

The  contract  is  confined  to  the  parties,  and,  as  a  general  rule, 
no  equity  attaches  upon  the  proceeds  of  policies  in  favor  of  third 
persons,  without  some  contract  or  trost  to  that  effect. 
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PART  VI. 

LAW  CONCERNING  REAL  PROPERTY. 


LECTURE  LL 
FOnin)ATION  OF  TITLE  TO  LAinX 

Principles  Derived  from  fhe  Feudal  Policy. 

Real  property  is  governed  by  rules  of  a  distinct  and  pecnliar 
character.  The  law  on  this  subject  forms  a  technical  and  very 
artificial  system;  and  though  it  has  been  influenced  by  the  free 
and  commercial  spirit  of  modem  ages,  it  is  still  very  much  under 
the  control  of  principles  derived  from  the  feudal  policy.  The 
essential  badges  of  the  law  of  feuds  have  either  never  been  in- 
troducedy  or  have  been  abolished  in  the  jurisprudence  of  this 
country,  but  the  deep  traces  of  that  policy  are  visible  in  every  part 
of  the  doctrine  of  real  estate,  and  the  technical  language  and  many 
of  the  technical  rules  and  fictions  of  that  system  are  still  retained 

Original  Title  in  fhe  King. 

It  is  a  fundamental  principle  in  the  English  law,  derived  from  the 
maxims  of  feudal  tenures,  that  the  king  was  the  original  proprietor 
of  all  the  land  in  the  kingdom,  and  the  source  of  title.  The  same 
principle  holds  in  this  country,  that  all  valid  individual  title  to  land 
within  the  United  States  is  derived  from  the  grant  of  our  own 
local  governments,  or  from  that  of  the  United  States,  or  from  the 
crown,  or  royal  chartered  governments  existing  before  the  revo- 
lution. It  was  a  fundamental  principle  in  the  colonial  jurispru- 
dence, that  the  courts  could  take  no  notice  of  any  title  to  land  not 
derived  from  their  own  state  or  colonial  government,  and  duly 
verified  by  patent.^  All  such  titles  passed  to  individuals  from  the 
crown,  through  the  colonial  corporations  and  the  colonial  or  propri- 
etary authorities. 

iTidlan  Reservation  Lands. 

Even  in  these  lands,  of  which  the  Indians  retain  the  occupancy, 
the  validity  of  a  patent  has  not  hitherto  been  permitted  to  be 
questioned  in  a  suit  between  citizens  of  the  state,  under  the  pretext, 
that  the  Indian  right  and  title,  as  original  lords  of  the  soil,  had 
not  been  extinguished.     It  was  held  by  the  supreme  coorty  that 

*  Jackson  v.  Ingraham,  4  Johns.  163. 
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the  nature  of  the  Indian  title  to  lands  lying  wlfhin  the  limits  of  a 
state  was  not  such  as  to  be  repugnant  to  a  seisin  in  fee  on  the 
part  of  the  goyemment,  within  wliose  jurisdiction  the  lands  are 
situated.* 

Discovery  and  Occupation  of  American  Territory. 

On  the  discovery  of  this  continent  by  the  nations  of  Europe 
the  discovery  was  considered  to  have  given  to  the  government  by 
whose  subjects  or  authority  it  was  made,  a  title  to  the  country,  and 
the  sole  right  of  acquiring  the  soil  from  the  natives,  as  againut 
all  other  European  powers. 

Bights  of  the  Indians. 

Each  nation  claimed  the  right  to  regulate  for  itself,  in  exdu- 
sion  of  all  others,  the  relation  which  was  to  subsist  between  the 
discoverer  and  the  Indians.  This  relation  greatly  impaired  the 
rights  of  the  original  inhabitants,  who  yielded  to  the  superior 
genius  of  the  Europeans,  founded  on  civilization  and  Christianity, 
and  their  knowledge  of  the  art  of  war.  In  establishing  colonies, 
European  nations  assumed  ultimate  dominion,  and  claimed  the  ex- 
clusive right  to  grant  a  title  to  the  soil,  subject  only  to  the  Indian 
right  of  occupancy.  The  natives  were  admitted  to  be  the  ri^tfoi 
occupants  of  the  land,  with  a  legal  claim  to  retain  possession  and 
to  use  it  according  to  their  discretion,  though  not  to  dispose  of  it, 
of  their  own  will,  except  to  the  government 

Title  to  American  Territory. 

The  practice  of  Spain,  France,  Holland,  and  England  recognised 
this  title  to  American  territories  by  discovery.  The  United  States 
adopted  the  same  principle,  and  their  exclusive  right  to  extin- 
guish the  Indian  title  by  purchase  or  conquest,  and  to  grant  the 
soil,  and  exercise  a  proper  degree  of  sovereignty,  has  never  been 
judicially  questioned.  The  rights  of  the  British  government  within 
the  limits  of  the  ccdonies  passed  to  the  United  States  by  the  effect 
of  the  act  of  independence,  and  the  assertion  of  those  rights  by  the 
crown,  the  colonial  governments,  the  individual  states  and  the  Union 
is  no  doubt  compatible  with  an  absolute  title  in  the  Indians.  Huit 
title  yielded  to  the  military,  intellectual  and  moral  power  ot  the 
European  immigrants. 

Dependency  of  the  Indian  Tribes. 

This  assumed  but  qualified  dominion  over  the  Indian  tribes, 
regarding  them  as  possessing  no  higher  title  to  the  soil  than  simple 
occupancy,  and  to  oe  incompetent  to  transfer  thdr  title  to  any  other 
power  than  the  government  which  claimed  by  the  right  of  dis- 
covery, arose,  in  a  great  degree,  from  the  necessity  of  the  caae. 

•  Fletcher  v.  Peck,  8  Cranch,  87. 
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To  leave  the  Indians  in  possession  was  to  leave  the  country  a  wilder- 
ness, and  to  govern  them  as  a  distinct  people,  or  to  mix  with  them 

i^.::.  '^^  admit  them  to  an  inter-commnnity  of  privileges,  was  impossi- 
ble. The  peculiar  character  and  habits  of  the  Indian  nations, 
.         rendered  them  incapable  of  sustaining  any  other  rdation  with  the 

.    "      whites  than  that  of  dependence  and  pupilage. 

'  71      Protection  and  Gtovemxnent  of  fhe  Indians. 

■i .  ^.  The  only  way  of  dealing  with  them  was  to  keep  them  separate, 

^  subordinate,  and  dei>endent,  with  a  guardian  care  thrown  around 
them  for  their  protection.  The  rule  that  the  Indian  title  was 
subordinate  to  the  absolute  title  of  the  government  of  the  European 
colonists,  and  that  the  Indians  were  to  be  considered  as  occupants, 
and  entitled  to  protection  in  peace  in  that  character  only,  and 
incapable  of  transferring  their  rights  to  others,  was  the  best  one 
that  could  be  adopted  with  safety.  This  doctrine  was  founded  on 
the  pretension  of  converting  the  discovery  of  the  country  into  a 
conquest,  and  it  is  now  too  late  to  question  its  validity,  or  the 
restrictions  it  imposes.  It  is  established  by  numerous  compacts, 
treaties,  laws  and  ordinances,  and  founded  on  immemorial  usage. 
It  is  the  law  of  the  land,  and  no  court  of  justice  can  permit  the 
right  to  be  disturbed  by  speculative  reasonings  on  abstract  righta* 

Oovemment  of  the  Cherokee  Indians. 

The  legislature  of  the  state  of  Georgia  passed  several  penal 
statutes  in  reference  to  the  Cherokee  nation  and  territory,  with 
intent  to  annihilate  its  political  existence  as  a  nation,  and  to  divide 
its  territory  among  the  adjoining  counties  in  Qeorgia.  These 
laws  dealt  with  them,  as  if  they  were  destitute  of  civil  and  political 
privileges,  and  were  mere  tenants  at  sufferance,  without  any  inter- 
est in  the  soil  on  which  they  dwelt  They  were  declared  not  to 
be  competent  witnesses  in  any  state  court,  where  a  white  man  was 
a  party,  unless  he  resided  in  the  Cherokee  nation,  and  they  were 
declared  incapable  to  contract  with  a  white  person.* 

Supreme  Court  View  of  the  Bights  of  Indians. 

The  supreme  court  of  the  United  States  declared  that  the  right 
given  by  European  discovery  was  the  exclusive  right  to  purchase,  but 
this  right  was  not  founded  on  a  denial  of  the  right  of  the  Indian 
possessor  to  selL  The  royal  grants  and  charters  asserted  a  title  to 
the  country  against  Europeans  only,  and  did  not  interfere  with 
the  national  affairs  of  the  Indians,  further  than  to  keep  out  the 
agents  of  foreign  powers  and  prevent  foreign  alliances  l^  th^n. 
The  English  government  purchased  the  alliance  and  dependence 

*  Johnson  v.  Mcintosh,  8  Wheat  543. 

*  Cherokee  Nation  v.  Georgia,  5  Pet  1. 
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of  the  Indian  nations  by  subsidies,  and  purchased  their  lands  when 
they  were  willing  to  sell,  at  a  price  they  were  willing  to  take,  but 
never  coerced  a  surrender  of  them,  l^e  protection  stipulated 
to  be  afforded  to  the  Indians  only  bound  the  Indians  to  the  United 
States  as  dependent  allies.  A  weak  power  does  not  surrender  its 
independence  by  associating  with  a  stronger,  and  taking  its  pro- 
tection. The  court  accordingly  considered  the  above  mentioned 
acts  of  Georgia  as  repugnant  to  the  constitution,  treaties  and  laws 
of  the  United  States,  and  hence  null  and  void.^ 

Treatment  of  Indian  Nations. 

The  local  govemments,  before  and  since  our  revolution,  never 
regarded  the  Indian  nations  within  their  domains  as  subjects,  or 
members  of  the  body  politic,  and  amenable  individually  to  their 
jurisdiction.  They  treated  such  Indians  as  independent  tribes,, 
governed  by  their  own  laws  and  usages,  under  their  own  chiefs, 
and  owing  no  allegiance  to  the  municipal  laws  of  the  whites.  The 
original  Indian  nations  were  dealt  with  as  proprietors  of  the  soil 
which  they  occupied,  but  without  the  power  of  alienation,  except 
to  the  governments  which  protected  them  in  their  patented  domin- 
ions. 

Power  of  Qovemment  to  Acquire  Title. 

Those  governments  asserted  the  exclusive  right  to  extinguish 
Indian  titles  to  lands  within  their  jurisdictioh,  by  fair  purchase^ 
under  the  sanction  of  treaties;  and  they  held  all  individual  pur- 
chases from  Indians  personally  or  from  tribes  as  null  and  void. 
The  only  power*  that  could  lawfully  acquire  the  Indian  title  was 
the  state,  and  a  government  grant  was  the  only  lawful  source  of 
title  admitted  in  the  courta  The  colonial  and  state  as  well  as  the 
federal  government  uniformly  dealt  upon  these  principles  with  the 
Indian  nations. 

Indians,  as  Dependent  Allies. 

The  Indian  tribes  placed  themselves  under  the  protection  <tf  the 
whites,  and  were  cherished  as  dependent  allies,  subject  to  such  re- 
straints and  control  in  their  national  capacity,  as  were  deemed  by 
the  whites  to  be  indispensable  to  their  own  safety. 

Title  to  liand  by  Discovery. 

The  claim  of  right  to  this  country  by  the  Europeans,  founded  on 
the  title  by  discovery,  has  given  rise  to  a  diversity  of  opinion. 
With  respect  to  the  English  colonists  in  America,  the  claim  was 
modified,  by  conceding  to  the  native  tribes  their  political  rights 
and  privileges,  as  dependent  allies^  and  their  qualified  title  to  the 

•  Worcester  v.  Georgia,  8  Pet  616. 
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soil.    Where  treaties  were  drawn,  both  parties  were  bound  by  the 
terms  of  the  contract 

Political  Bights  of  the  Indians. 

Where  Indian  nations  had  formed  themselves  into  r^^arly  or- 
ganized governments,  within  reasonable  limits  necessary  for  the 
hunter  state,  there  would  seem  to  be  no  ground  to  deny  the  absolute 
nature  of  their  territorial  and  political  rights.  But  beyond  these 
points  our  colonial  ancestors  would  not  go.  They  deemed  it  unrea* 
sonable  to  bar  the  Europeans,  with  their  implements  of  husbandry 
and  the  arts,  with  their  laws,  their  learning,  their  liberty  and  their 
religion  from  all  entrance  into  this  mighty  continent,  lest  they 
might  trespass  upon  some  part  of  the  forests  and  hunting  grounds 
of  an  uncivilized,  erratic  and  savage  race  of  men.  Nor  did  they 
recognize  the  feeble  claim  of  such  occupants  to  the  exclusive  use  of 
a  country  Intended  by  Providence  to  be  the  residence  of  dLvUized 
nations. 

Views  of  Vattel. 

Vattel  placed  little  value  on  the  territorial  rights  of  erratic  races 
of  people,  who  sparsely  inhabited  immense  regions,  and  suffered 
them  to  remain  a  wilderness;  because  their  occupation  was  war, 
and  their  subsistence  drawn  chiefly  from  the  forest  The  culti- 
vation of  the  soil  was  an  obligation  imposed  by  nature  upon  man- 
kind, and  if  a  savage  people  will  usurp  more  territory  than  they 
can  cultivate,  they  cannot  complain  if  a  nation  of  cultivators  con- 
fine them  within  narrower  limits. 

New  England  Immigrants. 

The  original  English  emigrants  to  this  country  believed  in  their 
right  to  possess,  subdue,  and  cultivate  the  American  wilderness, 
as  being  open  and  common  to  the  first  occupants  in  the  character 
of  cultivators  of  the  earth.  The  great  patent  of  New  England,  which 
was  the  foundation  of  the  subsequent  titles  and  charters  in  that 
country,  and  the  opinions  of  learned  men,  strengthened  such  belief. 
Yet  the  colonists  were  not  satisfied,  or  did  not  deem  it  expedient 
to  settle  the  country  without  the  consent  of  the  aborigines,  pro- 
cured by  fair  purchase,  under  the  sanction  of  the  civil  authorities. 
The  New  England  Puritans  did  not  rely  on  the  pretensions  of  the 
patent  of  King  James  L,  but  negotiated  with  the  Indians  as  inde- 
pendent powers,  and  neither  the  right  of  pre-emption,  nor  the  In- 
dian's state  of  dependence  was  carried  so  far  as  to  destroy  the  ex- 
istence of  the  Indians  as  self  governing  communities. 

Settlement  of  the  United  States. 

The  settlement  of  the  United  States  has  been  attended  with  as 
little  violence  and  aggression,  on  the  part  of  the  whites,  in  a 
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national  point  of  view,  as  were  compatible  with  the  entiy  of  a  laoe 
of  civilized  men  into  the  territory  of  aayageSy  and  with  the  power 
and  will  to  reclaim  and  enjoy  it. 

Treatment  of  the  TncllaTiB  in  MasBachuBetts. 

The  colony  of  MaBsachnsetts  prohibited  the  purchase  of  lands 
from  the  natives,  without  license  from  the  government,  as  was  also 
the  law  of  the  Plymouth  colony.  Governor  Winslow.  of  Plymouth 
stated,  that  before  King  Philip's  war,  the  £nglish  did  not  possess 
one  foot  of  land  in  that  colony  but  what  was  fairly  obtained  by 
honest  purchase  from  the  Indian  proprietors,  with  the  knowledge 
and  allowance  of  the  general  court  The  New  England  annals 
abound  with  proofs  of  a  just  dealing  with  the  Indians  in  respect 
to  their  lands;  and  proofs  of  exemplary  punishment  of  white  per- 
sons for  acts  of  injustice  and  violence  towards  the  Indians.  The 
Massachusetts  legislature  protected  the  Indians  in  the  enjoyment 
of  their  improved  lands,  hunting  grounds  and  fishing  places^  by 
affording  them  relief  in  the  courts. 

New  York  Colonists. 

The  government  of  New  York  pursued  a  policy  uniformly  just, 
temperate  and  pacific,  towards  the  Indians  within  its  jurisdiction. 
While  the  Dutch  governed  the  colony,  the  Indian  titles  were  always 
respected,  and  extinguished  by  fair  means,  and  with  the  consent 
of  the  natives.  This  policy  was  continued  by  their  conquerors,  and 
no  purchase  of  lands  was  aUowed  from  the  Indians  without  the 
governor's  license  and  in  his  presence.  This  was  a  salutary  check 
to  fraud  and  injustice.  Regulations  of  that  kind  have  been  the 
invariable  American  policy.  The  English  king,  by  proclamatk>n, 
in  1763,  prohibited  purchases  of  Indian  lands,  unless  in  a  public 
assembly  of  the  Indians,  and  in  the  name  of  the  crown,  and  under 
the  superintendence  of  the  colonial  authorities. 

The  Six  Indian  Nations. 

The  colonists  of  New  York  settled  near  the  most  formidable  In- 
dian confederacy  in  the  country,  and  cemented  their  friendship 
with  them  by  treaties,  alliances  and  kind  offices.  The  six  nations, 
of  which  the  Mohawks  were  the  head,  placed  themselves  and  their 
lands  under  the  protection  of  the  government  of  New  York  from 
the  earliest  period  of  the  colony  administration.  This  friendship 
continued  unshaken  from  the  first  settlements  of  the  Dutch  on 
the  shores  of  the  Hudson  and  Mohawk,  down  to  the  period  of  the 
American  war.  This  too,  in  spite  of  the  severe  wars  in  which  the 
six  nations  were  involved,  on  our  account,  with  the  Canadian 
French,  and  the  artful  means  resorted  to,  from  time  to  time,  to 
detach  them  from  our  alliance.    At  no  time  or  place  has  the  faith 
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of  treaties  been  better  observed  or  moce  bravely  maintained^  than  by 
those  generous  barbarians. 

New  Jersey  and  Pennsylvania. 

In  New  Jersey,  the  proprietaries  very  early  secured  all  their 
titles  by  Indian  purchases,  and  all  purchases  made  without  the 
consent  of  the  government  were,  by  law,  declared  void.  In  west 
New  Jersey  the  Quaker  influence  resulted  in  a  provision,  that  in 
all  trials,  where  native  Indians  of  the  province  were  concerned,  the 
jury  was  to  contain  a  moiety  of  Indians.  In  1758,  the  Indians,  at 
a  treaty  at  Easton,  released,  for  a  valuable  consideration,  all  claims 
to  lands  in  New  Jersey.  The  justice  and  equity  of  the  original  In- 
dian purchases  by  Wm.  Penn,  the  founder  of  Pennsylvania,  par- 
ticularly at  the  treaty  of  1682,  were  celebrated  throughout  Europe. 

Maryland  and  Virginia. 

Governor  Calvert,  in  1633,  planted  Maryland,  after  fair  purchases 
from  the  Indians;  and  all  Indian  purchases,  without  consent  of  the 
proprietary  of  the  province,  were  declared  illegal.  Bepeated  proofs 
are  upon  record  of  purchases  from  Indians  in  the  entire  upper  por- 
tion  of  Virginia,  and  in  most  of  the  lower  country.  Oases  of  unau- 
thorized intrusions  upon  Indian  lands  happened  in  the  early 
settlement  of  Virginia,  but  it  was  not  long  before  laws  were  enacted 
to  protect  Indians  in  their  territorial  possessions  and  rights  from 
the  fraud  of  the  whites. 

Georgia. 

Georgia  was  settled  under  similar  good  auspices,  and  Savannah, 
with  a  large  tract  of  land,  was  purchased  from  the  Greek  Indians 
by  Governor  Oglethorpe,  under  the  sanction  of  solemn  treaties.  In 
1763,  a  large  cession  of  lands  was  also  made  by  the  Creeks,  Ghero- 
kees,  and  other  Indian  nations 

Wars  with  the  Indians. 

Wars  with  the  natives  resulted,  almost  inevitably,  from  the  in- 
trusion of  the  whites.  The  origin  of  those  wars  is  not  imputable 
to  any  spirit  of  unkindness  or  injustice  on  the  part  of  the  colonial 
authorities,  though  they  sometimes  exhibited  cruel  retaliation. 
There  were  also,  at  times,  acts  of  fraud  and  violence  committed 
by  individual  colonists,  prompted  by  cupidity,  and  a  consciousness 
of  superior  skill  and  power.  The  causes  of  wars  arose  from  the 
iDdian  jealousy  of  the  presence  and  location  of  white  people;  for 
the  Indians  had  the  sagacity  to  perceive  that  the  destruction  of 
their  race  must  be  the  consequence  of  the  settlements  of  the  English 
and  their  extension  over  the  country.  Wars  resulted  from  the 
consciousness  of  impending  danger,  the  suggestions  of  patriotism 
and  the  influence  of  a  fierce  spiiit  of  national  independence.    The 
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contest  was  extremely  unequal,  and  the  Indians  were  sure  to  emerge 
with  great  loss  of  men  and  territory,  if  not  with  almost  total  ex- 
termination. 

Indian  Character  and  Sufferings. 

There  was  always  much  in  the  Indian  character,  in  its  earlier  and 
better  state,  to  excite  admiration;  and  in  their  sufiterings,  to  excite 
sympathy. 

Paternal  Policy  of  Onr  Oovemment. 

The  federal  goremment,  since  the  period  of  our  independence^ 
has  pursued  a  pacific,  just  and  paternal  policy  towards  the  Indians, 
within  their  broad  territories.  It  has  Insisted  on  no  other  claim  to 
Indian  lands,  than  the  right  of  pre-emption  on  fair  terms;  and  its 
plan  of  permanent  annuities  as  an  ingredient  in  the  consideration 
of  purchases,  has  been  attended  with  beneficial  effects.  Our  gov- 
ernment has  labored  to  protect  the  Indians  from  wars  with  each 
other,  from  their  own  propensity  to  intemperance,  and  from  the 
frauds  and  injustice  of  the  whites,  and  to  impart  to  them  some  of 
the  essential  blessings  of  civilization.  The  Indians  of  the  present 
day  are  a  feeble  and  degraded  remnant  of  a  once  proud,  spirited, 
enterprising  race,  and  are  hastening  to  annihilation. 

Effect  of  Intercourse  with  the  Whites. 

The  neighborhood  of  the  whites  has  produced  an  immoral  in- 
fluence upon  Indian  manners  and  habits,  and  has  destroyed  all 
that  was  noble  and  elevated  in  the  Indian  character.  With  few 
exceptions,  they  have  been  unable  to  share  in  the  enjoyments,  or 
to  exist  in  the  presence,  of  civilization,  and  are  probably  destined, 
at  no  very  distant  period  of  time,  to  disappear  with  those  vast  for- 
ests which  once  covered  the  country,  the  existence  of  which  seems 
essential  to  their  own. 
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LECTURE  LIL 
INCOBFOBEAI.  HEBEDITAMBVTS. 

Things  Beal  Defined. 

Things  real  consist  of  lands,  tenements  and  hereditaments. 
Hereditaments  is  a  word  almost  as  comprehensive  as  property, 
for  it  means  anything  which  may  be  inherited,  be  it  corporeal,  incor- 
poreal, real,  personal  or  mixed.  The  term  real  estate  means  an 
estate  in  fee,  or  for  life  in  land,  and  does  not  include  terms  for 
years,  or  any  interest  short  of  a  freehold.  A  tenement  comprises 
ererything  which  may  be  held,  so  as  to  create  a  tenancy,  and  no 
doubt  includes  things  incorporate,  though  they  do  not  Ue  in  tenure. 

Corporeal  Hereditaments. 

These  are  confined  to  land,  which  according  to  Lord  Coke,  in- 
cluded not  only  the  ground  or  soil,  but  everything  attached  thereto, 
whether  by  the  course  of  nature,  as  trees,  herbage  and  water,  or 
by  the  hand  of  man,  as  houses  and  other  buildings;  and  which 
has  an  indefinite  extent,  upwards  as  well  as  downwards,  so  as  to 
include  everything  territorial  under  or  over  it. 

Incorporeal  Hereditaments  Defined. 

These  comprise  certain  inheritable  rights,  which  are  not  land, 
although  by  their  own  nature,  or  by  use,  they  are  annexed  to  cor- 
poreal inheritances,  and  are  rights  issuing  out  of  them,  or  concern 
them.  They  pass,  by  deed,  without  livery,  because  they  are  not 
tangible  rights.  These  distinctions  were  well  known  to  the  civil 
law.  Material  legal  consequences  flow  from  them  in  practical 
jurisprudence. 

Ownership  of  a  Pew  in  a  Church. 

A  freehold  right  in  a  pew  is  an  incorporeal  right;  for  the  right 
only  extends  to  the  use  of  the  pew  as  a  seat  during  divine  service. 
The  owner  of  the  pew  cannot  dig  a  vault  under  it,  or  erect  any- 
thing over  it,  without  the  consent  of  the  trustees  of  the  church. 
It  is  a  right,  subject  to  the  discretion  of  the  trustees  of  the  church 
to  take  down,  rebuild  or  remove  the  edifice,  for  the  purpose  of 
more  convenient  worship,  without  making  compensation  to  the 
pewholder  for  the  temporary  interruption,  unless  the  church  be 
taken  down  unnecessarily,  when  the  pewowner  would  be  entitled 
to  indemnity  for  the  loss  of  his  -pew.  While  the  building  remains, 
his  right  to  the  pew  is  absolute,  and  he  may  maintain  ejectment, 
case  or  trespass,  if  he  be  disturbed  in  his  right. 
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Kinds  of  Incorporeal  Bights. 

The  incorporeal  rights  which  subsist  by  our  law,  are  fewer  tlian 
those  recognized  by  the  English  law.  We  have  no  such  rights 
as  adrowsons,  tithes,  dignities  and  franchises  of  the  chasSi  We 
divide  them  into: 

1.  Commons. 

2.  Ways,  Easements,  Aquatic  Bights. 

3.  Offices. 

4.  FranchisesL 
6.  AnnuitieSb 
6.  Bents. 

L    OOMMONa 
Defined. 

This  is  a  right  which  one  man  has  in  the  lands  of  another. 
The  object  is  to  pasture  his  cattle,  or  provide  fuel  for  his  family, 
or  for  repairing  his  implements  of  husbandry.  This  right  of  com- 
mon  was  intended  in  early  times  for  the  encouraganent  of  agri- 
culture, and  existed  principally  between  the  owner  of  a  manor 
and  his  feudal  tenants.  This  incorporeal  right  is  now  found  to 
be  an  encumbrance,  and  is  but  little  known  or  used  in  this 
country,  especially  in  such  states  as  have  been  settled  since  the 
revolution.  In  some  parts  of  New  York  it  exists,  and  has  been 
a  frequent  subject  of  litigation. 

1.  Common  of  Pasture  and  of  Estovers. 

At  conmion  law  common  of  pasture  was  either  appendant  or 
appurtenant  The  former  was  founded  on  prescription,  and  reg- 
ularly annexed  to  arable  land.  It  authorized  the  owner  or  occu- 
pier of  such  land  to  put  commonable  beasts  upon  the  waste  lands 
of  the  manor.  The  tenant  was  limited  to  such  beasts  as  were 
levant  and  couchant  on  his  estate,  because  such  cattle  only  were 
wanting  to  plough  and  manure  the  land.  It  was  deemed  an  inci- 
dent to  a  grant  of  land,  as  of  common  right  Common  of  estovers 
may  be  equally  appendant  or  appurtenant 

Common  Appurtenant. 

This  may  be  annexed  to  any  kind  of  land,  and  may  be  created  by 
grant,  as  well  as  by  prescription.  It  allowed  the  owner  to  put  in 
other  beasts,  than  such  as  plough  or  manure  the  land,  and  not 
being  founded  on  necessity,  like  the  other  right,  was  not  favored 
in  the  law. 

Severed  or  Apportioned. 

Common  of  pasture  appendant  belonged  only  to  arable  land,  and 
could  not  be  severed  from  it;  and  if  the  land  be  divided  ever  so 
often,  every  little  parcel  is  entitled  to  common  for  commonable 
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cattle  only.  Common  appendant  or  appurtenant  might  be  appor- 
tioned npon  the  alienation  of  the  land  to  which  the  common  be- 
longed, because  it  was  founded  in  necessity  and  conunon  right. 
These  rights  of  common  were  indispensable  to  the  tillage  of  the 
English  tenantry.  But  the  change  of  manners  and  property  is 
so  great,  that  the  whxAe  of  the  law  of  commonage  is  descending 
fast  into  oblivion. 

Bights  of  the  Owner  of  the  Land. 

It  is  well  settled  in  English  law,  that  the  owner  of  lands,  in 
which  another  has  the  right  of  common,  may  improve  and  enclose 
part  of  the  conunon,  leaving  a  suificiency  of  common  for  the  tenant.^ 
If  a  person  seised  of  part  of  the  land  subject  to  common,  should 
purchase  part  of  the  adjoining  land  entitled  to  common,  here  would 
be  a  unity  of  title  in  one  and  the  same  person  to  part  of  the 
land  entitled  to  the  privilege  of  common,  and  to  part  of  the  land 
charged  with  that  privilege.  This  unity  of  title  extinguished  his 
right  of  common;  otherwise,  it  would  be  a  temptation  to  fraud.^ 
So,  also,  if  a  man,  having  common  in  a  large  field  owned  by  several 
persons,  purchased  an  acre  from  one  of  them,  the  right  of  common 
was  extinguished  upon  the  same  principle. 

Change  of  the  Bight  of  Common. 

The  rule  is,  that  this  right  of  common  shall  not  be  so  changed 
or  modified  by  the  act  of  the  parties,  as  to  increase  the  charge 
upon  the  land,  out  of  which  common  is  to  be  taken.  An  extin- 
guishment of  the  right  as  to  a  portion  of  the  land  charged,  ia  an 
extinguishment  of  the  whole. 

Division  of  the  Bight. 

It  was  held,  that  a  common  of  estovers,  which  had  descended 
to  children,  was  incapable  of  division  between  them,  on  a  princi- 
ple of  law  to  prevent  the  land  from  being  doubly  or  trebly  charged.* 
Also  that  a  common  in  gross  and  uncertain,  as  the  right  to  cut 
wood  and  dig  turf,  might  be  assigned,  but  could  not  be  aliened 
in  such  a  way  as  to  give  the  entire  right  to  several  persons,  to  be 
enjoyed  by  them  separately. 

Descent  to  Coparceners. 

Lord  Coke  said,  as  the  right  was  not  partible,  the  eldest 
coparcener  should  have  the  right,  and  the  rest  should  have  con- 
tribution, or  an  allowance  of  the  value  in  some  other  part  of  the 
inheritance.     If  no  other  inheritance,  one  parcener  was  to  have 

^  Watts  V.  GofBn,  11  Johns.  485. 
'Livingston  v.  Ten  Broeck,  16  Johns.  14. 
*  Leyman  v.  Abeel,  16  Johns.  30. 
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the  right  of  common  for  a  time,  and  the  other  for  a  like  time 
This  mode  of  enjoyment  was  carried  to  a  ludicrous  extent,  as  in 
the  case  of  a  common  of  piscary  descending  to  two  parceners;  the 
one  may,  under  this  principle,  have  one  fish,  and  the  other  the 
second. 

Descent  to  Tenants  in  Common. 

Under  the  New  York  law,  if  a  right  of  conmion  descended  to 
several  heirs  as  tenants  in  common,  or  parceners,  it  could  not  be 
divided,  but  there  must  be  a  joint  enjoyment.  They  may  jointly 
aliene,  but  one  tenant  cannot  convey  alone,  nor  can  tlie  eldest  heir 
take  the  whole  of  this  indivisible  right  and  make  recompense. 
It  is  a  joint  right,  to  be  enjoyed  jointly  by  the  heirs,  or  their 
assignees. 

2.  Common  of  Piscary. 

This  is  a  liberty  or  right  of  fishing  in  the  water  covering  the  soil 
of  another  i)erson,  or  in  a  river  running  through  another's  land.  It 
is  not  an  exclusive  right,  but  one  enjoyed  in  common  with  certain 
other  persons.  Jt  is  distinct  from  an  ownership  of  the  soil.  The 
books  speak  likewise  of  a  free  fishery,  being  a  franchise,  existing 
by  grant  or  prescription,  as  being  an  exclusive  right,  applicable 
to  a  public,  navigable  river.  A  several  fishery  is  a  private  exclusive 
right  of  fishing  in  a  navigable  river  or  arm  of  the  sea,  accompanied 
with  the  ownership  of  the  soil;  though  such  ownership  is  denied 
by  some  writers.  These  distinctions  between  common  of  piscary, 
free  fishery  and  several  fishery  are  unsettled  in  the  books,  and  the 
better  division  of  the  right  of  fishing  would  seem  to  bej  into  a  right 
common  to  all,  and  a  right  exclusively  to  one  or  a  few  individuals. 

Bights  of  Owners  of  Banks  of  Bivers. 

It  was  a  settled  principle  of  conmion  law,  that  the  owners  of  lands 
on  the  banks  of  fresh  water  rivers,  above  the  ebb  and  flow  of  the  tide, 
had  the  exclusive  right  of  fishing  opposite  their  respective  lands 
to  the  middle  of  the  stream.  The  right  existed  even  in  rivers  of 
the  first  magnitude,  and  navigable  for  rafts  and  boats,  but  they 
they  are  subjected  to  the  jus  publicum,  as  a  common  highway  or 
easement.  Private  rights  in  such  cases,  render  such  rights  subo^ 
dinate  to  the  public  convenience,  and  all  erections  and  impedi- 
ments made  by  the  owners,  to  the  obstruction  of  the  free  use  of 
the  river  as  a  highway  for  boats  and  rafts,  are  deemed  nuisances. 
This  right  of  fishery  in  rivers  not  navigable,  does  not  permit  any 
one  to  injure  the  rights  of  others,  and  does  not  extend  to  impede 
the  passage  of  fish  up  the  river  by  means  of  dams  and  other  obstruc- 
tions. 
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English  Law  on  the  Subject. 

A  leading  case  hdd,  that  a  subject  might  have  a  several  freehold 
interest  in  a  navigable  river  or  tide  water  by  special  grant  from 
the  crown,  and  not  otherwise;  and  without  such  grant,  or  prescrip- 
tion, which  is  evidence  of  a  grant,  the  right  of  fishing  was  common. 
In  rivers  not  navigable,  which  in  the  common  law  meant  rivers, 
where  the  tide  did  not  ebb  and  flow,  the  owners  of  the  soil  on  each 
side  had  the  right  of  fishery  to  the  centre  €l  the  stream  opposite 
their  respective  lands. 

Private  Bight  of  Ftshery. 

This  private  right  of  fishery  is  confined  to  fresh  water  rivers^ 
unless  a  special  grant  or  prescription  be  shown;  and  the  right 
of  fishing  in  arms  of  the  sea,  and  in  navigable  or  tide  waters,  is 
a  right  public  and  common  to  every  person,  unless  such  grant  or 
prescription  exist  The  civil  law  declared,  that  the  ri^t  of  fishing 
in  rivers,  as  well  as  in  the  sea  and  ports,  was  common,  and  went 
beyond  the  common  law,  in  holding  that  all  rivers  where  the  flow 
of  water  was  perennial,  belonged  wholly  to  the  public,  and  carried 
with  it  the  right  of  fishery,  as  well  as  the  public  use  of  the  banks. 

Bight  to  Pass  over  .Adjacent  Lands. 

The  municipal  law  declares,  that  no  person  has  a  right  to  pass 
over  the  lands  of  others,  in  order  to  get  to  the  water.  Unlike  the 
doctrine  of  the  civil  law,  as  stated  by  the  English  writer,  Braoton, 
it  was  held  in  England,  that  the  public  had  no  right  to  cross  the 
beach  or  seashore  for  the  purpose  of  bathing  in  the  sea,  as  against 
the  will  of  the  owner  of  the  coast 

Bight  of  Fishing  in  French  Streams. 

Prior  to  the  French  revolution,  the  right  of  fishing  in  rivers  be- 
longed to  the  king,  and  to  such  subjects  under  him  as  possessed 
jurisdictional  rights.  The  Napoleon  Code  was  formed  upon  the 
ruins  of  feudal  rights,  and  it  declared  that  navigable  streams  and 
land  between  high  and  low  water  mark  were  dependencies  of  the 
publio  domain,  and  that  the  right  of  fishing  was  under  the  regu- 
lation of  particular  laws.  Owners  of  lands  on  rivers  not  navigable 
have  the  exclusive  right  of  fishing  therein,  as  well  as  the  ownership 
of  the  soil  composing  the  bed  of  the  stream. 

American  Doctrine  on  the  Subject. 

The  English  doctrine,  as  to  navigable  rivers,  and  the  common 
right  as  to  the  use  thereof,  and  as  to  the  right  of  fishing,  as  well 
as  to  the  right  to  the  soil,  in  rivers  not  navigable,  in  the  common 
law  sense  of  the  term,  has  been  declared  to  be  the  law  in  several 
of  the  United  States. 
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Massachusetts. 

The  statute  law  of  the  colony  of  Massachusetts  made  some  alter- 
ations in  the  common  law.  Each  town  might  approjHriate  the  right 
of  free  fishing  in  navigable  rivers,  within  the  town,  and  the  ri^t 
of  free  fishing  was  confined  to  householders.  Fisheries  in  this 
state,  are,  as  at  common  law,  the  exclusive  right  of  the  owners  of 
banks  of  rivers  not  navigable,  unless  otherwise  appropriated  by 
statute.  A  franchise  of  a  several  fishery,  at  a  particular  idaoe  in  a 
public  river,  has  been  admitted  to  exist^ 

New  York. 

The  legislature  of  New  York,  when  re^nacting  all  the  statutes 
that  were  deemed  api^cable  to  our  situation,  considered  a  common 
of  fishery  as  an  existing  right,  and  provided  a  writ  of  novel  disseisin 
for  the  disturbance  of  it  The  Bevised  Statutes  have  deemed  the 
regulation  of  fisheries  a  matter  of  public  concern,  and  have  r^o- 
lated  the  time  and  mode  of  fishing  in  the  waters  of  the  state,  and 
particularly  in  respect  to  certain  kinds  of  fish,  and  in  the  waters  of 
the  upper  Hudson.  The  courts  of  conmion  pleas  in  each  county 
have  authority,  under  certain  restrictions,  to  regulate  the  fishing 
in  any  of  the  streams,  ponds  and  lakes,  and  to  prevent  the  destruc- 
tion of  fish  therein.  It  has  been  held  that  a  x)erson  might,  by  grant 
or  prescription,  have  an  exclusive  right  of  fishery,  even  in  an  arm 
of  the  sea,  or  in  a  navigable  river,  where  the  tide  ebbed  and  flowed.' 

New  Jersey. 

In  New  Jersey,  the  right  of  several  fishery  has  been  attempted 
to  be  carried  beyond  the  rule  of  the  common  law.  The  doctrine 
asserted  was,  that  in  the  state,  the  whole  of  the  soil  under  its  navi- 
gable and  tide  waters  is  individual  and  not  public  property,  and 
that  it  passed  in  fee  simple  from  the  original  proprietors  under 
the  royal  patents  to  the  present  occupiers  and  grantees.  The  title 
was  originally  in  the  king,  by  the  right  of  discovery,  who  conveyed 
the  soil  under  navigable  waters  and  elsewhere  to  the  Duke  of 
York;  and  by  him  it  was  conveyed  to  Sir  Gkorge  Carteret  and  the 
representatives  of  Lord  Berkeley,  and  from  them  the  title  ulti- 
mately reached  the  present  owners.  But  the  law  at  the  present  time 
is  declared  to  be,  that  there  is  no  several  fishery  in  the  navigable 
waters  of  New  Jersey,  but  the  same  is  common  to  all  the  people  <rf 
that  state. 

Exclusive  Bights  of  Owners  of  Lcmd. 

Though  the  right  of  fishery  in  a  navigable  river  be  a  common 
right,  the  adjoining  proprietors  have  the  exclusive  right  to  draw 

*  Stoughton  V.  Baker,  4  Mass.  527. 

*  Jacobson  v.  Fountain,  2  Johns.  170;  Gould  v.  James,  6  Cow.  800l 
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the  seine,  and  take  flsh  on  their  own  lands;  and  if  an  island  or 
rock  be  private  property,  no  person  but  the  owner  has  the  right  to  use 
it  for  the  purpose  of  fishing.  It  has  been  decided,  that  though  the 
seashore,  between  high  and  low  water  mark,  be  held  by  grant  as 
private  property,  the  common  right  exists  to  go  there  and  fish,  and 
even  to  dig  for  shell  fish;  and  if  the  owner  of  the  soil  claims  an 
exclusive  right,  he  must  show  a  prescription  for  it 

Pennsylvania. 

In  Pennfi^lvania,  the  English  doctrine  that  no  rivers  are  deemed 
navigable,  so  as  to  give  the  conmion  light  of  fishing,  except  those 
where  the  tide  ebbs  and  flows,  is  held  not  applicable  to  the  great 
rivers  of  the  state,  and  the  owners  of  land  on  the  banks  of  which 
streams,  so  far  up  as  they  are  common  highways,  have  no  exclusive 
right  of  fishing  in  the  rivers  opposite  their  respective  lands.  The 
right  is  vested  in  the  state,  and  open  to  the  entire  world. 

Becapltulation. 

The  conclusion  on  tliis  subject  is,  that  a  right  of  fishery  In  nav- 
igable or  tide  waters,  below  high  water  mark,  is  a  common  right; 
and  an  exclusive  right  to  a  free  or  several  fishery  must  be  shown  to 
be  by  prescription  or  positive  grant.  In  streams  not  navigable  as 
tide  waters,  the  owners  of  the  adjacent  soil  have  at  common  law, 
which  law  has  been  generally  recognized  in  this  country,  the  exclu- 
sive right  of  fishing,  each  on  his  own  side,  unless  some  x)erson  can 
show  a  grant  or  prescription  for  a  common  of  piscary;  and  such 
right  is  held  subject  to  the  public  use  of  the  waters  as  a  highway, 
and  to  the  free  passage  of  fish. 

3.  Remedy  for  Disturbance  of  These  Bights. 

The  disturbance  of  a  right  of  common  of  pasture  arises  when  a 
person  without  right  puts  his  cattle  therein;  or  if  he  has  the  right  to 
use  the  land  for  commonable  cattle,  puts  in  cattle  that  are  not  com- 
monable; or  puts  in  more  cattle  than  the  common  will  contain. 
In  these  cases,  the  owner  of  the  land  has  his  action  of  trespass, 
and  the  commoner  his  special  action  upon  the  case,  inasmudi  as 
both  these  parties  are  injured.  The  common  law  gave  the  com- 
moner a  writ  of  admeasurement  of  pasture,  under  which  process, 
a  jury,  with  the  sheriff,  apportioned  the  quantity  of  cattle  to  the 
extent  of  the  ground,  and  the  number  of  proprietors.  If  the  com- 
moner was  disseised,  he  had  his  writ  of  novel  disseisin.  The 
present  remedies  in  this  country  for  a  violation  of  these  incorpo- 
real rights  are  either  by  ejectment  or  an  action  on  the  case.  Real 
actions  have  been  superseded  in  most  of  the  United  States  by  more 
convenient  proceedings. 
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II.     EASEMENTS  AND  AQUATIC  RIGHTS. 

Easements. 

Easements  Include  all  those  priyileges  which  the  public,  or  the 
owners  of  neighboring  lands  or  tenements  have  in  the  lands  of 
another.  The  party  upon  whom  the  burden  of  the  privilege  is 
imposed,  must  suffer  or  must  not  do  something  on  his  own  land, 
for  the  advantage  of  the  public,  or  of  the  dominant  owner  to  whom 
the  privilege  belonga  These  easements  are  incorporeal  rights, 
and  imposed  upon  corporeal  property  for  the  benefit  of  the  public, 
or  of  other  corporeal  property. 

1.  Wajrs. 

This  incorporeal  hereditament  is  a  right  of  private  passage  over 
another's  grounds. 

How  Created. 

It  may  arise  either  by  grant  of  the  owner  of  the  soil,  or  by  pre- 
scription, which  supposes  a  grant,  or  from  necessity.  If  it  be  a 
freehold  right,  it  must  be  created  by  deed,  though  it  be  only  an 
easement  upon  the  land  of  another,  and  not  an  interest  in  tiie 
land  itself. 

Ldmlt  of  the  mght. 

A  right  of  way  ex  vi  termini  imports  a  right  of  passing  in  a 
particular  line,  and  not  the  right  to  vary  it  at  pleasure,  and  to  go 
in  different  directions.  This  would  be  an  abuse  of  the  right  It 
is  a  principle  of  law,  that  nothing  passes  as  incident  to  the  grant 
of  an  easement,  but  what  is  requisite  to  the  fair  enjoyment  of  the 
privilege. 

Assignment  of  the  lUglit. 

If  it  be  a  right  of  way  in  gross,  or  a  mere  personal  right,  it  can- 
not be  assigned  to  any  other  person,  nor  transmitted  by  desceit 
It  dies  with  the  person,  and  is  so  exclusively  personal,  that  the 
owner  of  the  right  cannot  take  another  person  in  company  with 
him.  But  when  a  right  of  way  is  appendant  or  annexed  to  an 
estate,  it  may  pass  by  assignment  when  the  land  itself  is  sold,  to 
which  it  was  appurtenant 

May  Arise  from  Necessity. 

Thus,  if  a  man  sells  land  to  another,  which  is  wholly  surrounded 
by  his  own  land,  the  purchaser  is  entitled  to  the  right  of  way  over 
the  land  of  the  vendor,  in  order  to  reach  his  own  landL  The 
way,  in  such  case,  is  a  necessary  incident  to  the  grant,  and  without 
which  the  grant  would  be  useless.  This  will  even  apply  to  the 
case  of  a  sale  of  land  by  a  trustee,  to  which  there  is  no  access  ex- 
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cept  over  the  trustee's  own  adjacent  land.  The  trustee,  in  such 
case,  is  not  supposed  to  have  intended  to  make  a  void  grant,  and 
eyery  deed  must  be  taken  most  strongly  against  the  grantor. 

Incidentals  to  the  Use  of  a  Thing. 

The  general  rule  is,  that  when  the  use  of  a  thing  is  granted, 
everything  is  granted  by  which  the  grantee  may  have  and  enjoy 
such  use.  If  one  man  grants  permission  to  another  to  lay  lead 
pipes  through  his  land  to  convey  water  from  a  cistern,  he  may 
enter  on  the  land  and  dig  therein  to  mend  the  pipes.  So,  if 
one  has  a  shop  by.  permission  on  another's  premises,  he  has  the 
right  of  ingress  and  egress  as  to  the  soil  between  the  highway  and 
the  shop.  The  right  is  necessary  to  the  enjoyment  of  the  tene- 
ment 

Omission  to  Reserve  the  Bight  of  Way. 

If  a  man  has  several  distinct  parcels  of  inclosed  land,  and  he 
sells  all  but  one  surrounded  by  the  others,  and  to  which  he  has  no 
way  of  passage  except  over  one  of  the  lots  he  has  sold,  it  has  been 
made  a  question,  whether  he  be  entitled  to  a  right  of  way  against 
his  own  deed,  when  he  had  been  so  improvident  as  to  reserve  none. 
The  weight  of  authority  is  that  the  grantor  has  the  right  of  way 
to  his  remaining  land,  in  case  of  necessity,  when  he  cannot  other- 
wise approach  the  land.  The  law  presumes  a  right  of  way  reserved, 
or  rather  gives  a  new  way  from  the  necessity  of  the  case;  and  the 
new  right  of  way  ceases  with  the  necessity  for  it 

Extinguishment  of  Bight  of  Way. 

If  the  right  of  way  be  from  one  dose  to  another,  and  both  closes 
become  united  in  the  same  person,  the  right  of  way,  as  well  as 
all  other  subordinate  easements,  is  extinguished  by  the  unity  of 
possession.  But  there  is  a  distinction  between  a  right  of  way 
existing  from  necessity,  and  one  merely  by  way  of  easement  or 
convenience.  The  former  is  not  distinguished  by  the  unity  of  pos- 
session, as  a  right  of  way  to  a  church  or  market,  or  to  a  water- 
course running  over  adjoining  lands. 

Founded  upon  Grant. 

It  is  declared,  that  the  right  of  way,  when  claimed  by  necessity, 
is  founded  entirely  upon  grant,  and  derives  its  force  from  it 
It  is  either  created  by  express  words,  or  by  operation  of  law  as  inci- 
dent to  the  grant  If  this  be  true,  it  follows  that  the  right  of  the 
grantor  to  a  way  over  the  land  he  has  sold,  to  his  remaining  land 
must  be  founded  on  an  implied  restriction,  incident  to  the  grant, 
for  it  is  not  to  be  supposed  that  the  grantor  meant  to  deprive  him- 
self of  all  use  of  his  remaining  land. 


622  REAL  PBOPEBTT.  [PABT  VI 

Impassable  Condition  of  Highway. 

There  is  a  temporary  right  of  way  over  the  adjoining  land^  if 
the  highway  be  out  of  repair,  or  be  otherwise  impassable,  as  by  a 
flood.  But  this  right  of  going  upon  the  adjoining  land  applies 
to  public  and  not  to  private  ways.  A  person  having  a  rig^t  to 
a  private  way  over  another's  land,  has  no  right  to  go  npon  the 
adjoining  land,  even  though  the  private  way  be  impassable,  by 
being  overflowed.  The  reason  is,  that  the  owner  of  the  way 
may  be  bound  to  repair,  and  the  condition  of  the  private  way  may 
be  owing  to  his  neglect;  but  if  public  roads  become  impassable, 
it  is  for  the  general  good  that  the  people  should  be  entitled  to 
pass  in  another  direction. 

Distinction  between  Private  Ways. 

There  may  be  a  distinction  between  a  private  way  arising  from 
necessity,  and  a  private  way  founded  on  grant  or  prescription. 
If  a  person  be  obliged,  of  necessity,  to  go  over  another's  farm  to 
arrive  at  the  land  which  the  other  sold  him;  and  the  private  way 
assigned  be  destroyed  by  flood  or  otherwise,  he  may,  of  right, 
cross  the  farm  on  another  line,  and  he  is  not  obliged,  at  his  perils 
to  keep  such  a  road  of  necessity  in  repair.  By  selling  land  sur- 
rounded by  his  own,  the  grantor  has  bound  himself  to  furnish  the 
purchaser  a  reasonable  passage  to  it. 

Biparian  Bights. 

The  right  of  way,  as  to  a  foot  or  tow  path  along  the  banks  of 
navigable  rivers,  has  been  a  subject  of  much  discussion.  In  the 
civil  law,  the  banks  of  pubhc  rivers  and  the  seashore  were  held  to 
be  public.  The  Institutes  of  Justinian  state,  that  all  persons  have 
the  same  liberty  to  bring  their  vessels  to  land,  and  to  fasten  ropes 
to  the  shore,  as  they  have  to  navigate  the  river  itself.  These  liberal 
doctrines  of  the  Roman  law  have  been  introduced  into  the  juris- 
prudence of  those  nations  of  Europe,  which  have  followed  the  civU 
law.  Thus,  in  Spain,  the  seashore  is  common  to  the  public;  and 
any  one  may  flsh,  and  erect  a  cottage  for  shelter.  In  Prance,  navi- 
gable rivers  are  dependencies  of  the  national  domain,  and  the  lands 
on  each  side  subject  to  the  servitude  of  tow-paths  for  the  b^ieflt 
of  the  public. 

Bight  of  Towing  Boats  along  Banks  of  Bivers. 

The  early  English  law,  like  the  Boman  law,  declared  the  banks 
of  navigable  rivers  to  be  as  much  for  public  use  as  the  rivers  them- 
selves. Sir  Matthew  Hale  concluded  that  individuals  had  the  right 
to  a  tow-path  for  towing  vessels,  on  making  a  reasonable  compen- 
sation to  the  owner  of  the  land  for  the  damage.  The  English 
courts,  however,  have  decided,  that  there  never  existed  any  right 
at  common  law,  for  the  public  to  tow  on  the  banks  of  navigable 
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rivers.  It  was  admitted,  that  on  many  riyers,  there  was  a  custom 
to  tow  on  their  banks;  but  the  privilege  in  those  cases  rested  on 
the  special  custom,  and  not  on  any  common  law  right. 

2.  Biparian  Bights. 

It  is  a  settled  principle  in  English  law,  that  the  right  of  soil  of 
owners  of  lands  bounded  by  the  sea,  or  on  navigable  rivers,  where 
the  tide  ebbs  and  flows,  extends  to  high- water  mark;  and  the  shore 
below  high-water  mark  belongs  to  the  public.  In  England,  the 
crown,  and  in  this  country,  the  people,  have  the  absolute  proprie- 
tary interest  in  the  same,  unless  by  grant  or  prescription,  it  be- 
comes private  property. 

Bight  of  Navigating  Bivers. 

The  public  have  at  common  law  the  right  to  navigate  over  every 
part  of  a  navigable  river,  and  in  England  even  the  crown  cannot 
interfere. 

Bights  of  Adjacent  Owners. 

Grants  of  land,  bounded  on  rivers,  or  upon  the  margins  of  the 
same,  or  along  the  same,  above  tide-water,  carry  the  exclusive  right 
and  title  to  the  grantee  to  the  centre  of  the  stream;  and  the  pub- 
lic, in  cases  where  the  river  is  navigable  for  boats  and  rafts,  have 
an  easement  therein,  or  a  right  of  passage  as  a  public  highway. 
The  proprietors  of  the  adjoining  banks  may  use  the  river,  as  regards 
the  public,  in  any  way  not  inconsistent  with  the  easement;  and 
neither  the  state  nor  any  other  individual  has  the  right  to  divert 
the  stream.  It  would  require  an  express  exception  in  the  grant, 
or  some  clear  declaration,  or  immemorial  usage,  to  limit  the  title 
of  the  owner  to  the  edge  of  the  river.  If  the  same  person  own  the 
lands  on  both  sides  of  such  river,  he  owns  the  whole  stream  to  the 
extent  of  the  length  of  his  lands  upon  it 

Alluvial  Deposits. 

If  a  fresh  water  river,  running  between  the  lands  of  separate 
owners,  insensibly  gains  on  one  side,  the  title  of  each  continues  to 
the  middle  of  the  stream;  but  if  the  alteration  be  abruptly  made, 
the  ownership  remains  according  to  the  former  bounds;  and  if  the 
river  should  then  forsake  its  channel,  and  make  an  entirely  new 
one  in  the  lands  of  the  owner  on  one  side,  he  will  become  the  owner 
of  the  entire  stream  enclosed  by  his  land. 

Islands. 

Islands  formed  in  the  sea  or  navigable  rivers  by  slow  accretion 
belong  to  the  sovereign;  and  in  rivers  not  navigable,  or  above 
where  the  tide  ebbs  and  flows,  they  belong  to  the  owners  of  the 
adjoining  land.  In  the  latter  instance,  islands  belong  to  the  per- 
son who  owns  the  land  on  that  side  of  the  river  to  which  they  are 
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nearest;  though  if  ih^  aie  sitiiated  in  the  middle  of  the  stream, 
they  belong  in  seyeralty  to  the  owners  on  each  side,  according  to 
the  original  dividing  line,  continued  on  from  the  place  where  tiie 
waters  begin  to  divide.  Each  i»oprietor  is  entitled  to  soch  pro- 
portion of  the  aUnvial  formation  and  shore  line,  according  to  the 
extent  of  his  original  line  on  the  shore  of  the  river.  This  principle 
of  the  common  law  prevails  in  many  of  the  states. 

Ordinances  of  Several  States. 

In  Maine  and  Massachusetts,  some  alterations  of  the  common 
law  have  been  made.  On  bays  and  arms  of  the  sea,  and  in  streams 
where  the  tide  ebbs  and  flows,  the  proprietors  of  the  adjoining  land 
go  to  low  water  mark,  subject  to  the  public  easem^it  The  flats 
between  liigh  and  low  water  mari:  may  be  occupied  by  wharves 
and  other  erections,  provided  the  easement  or  passage  be  not  too 
much  obstructed.  The  common  law  has  been  deemed  inapplicable 
to  the  great  inland  rivers  of  Pennsylvania,  and  the  soil  and  waters 
of  the  rivers,  with  the  rights  and  privileges  incident  thereto,  re- 
main in  the  public.  In  South  Carolina  some  slight  modiflcalions 
of  the  common  law  exist.  In  North  Carolina  the  ebbing  and  flowing 
of  the  tide  is  not  the  sole  test  of  a  navigable  river.  If  it  be  deep 
enough  for  sea  vessels  to  navigate  to  and  from  the  ocean,  it  is  a 
navigable  stream,  and  the  boundary  of  the  adjacent  land  is  not 
the  middle  of  the  channel,  but  the  edge  of  the  water  at  low-water 
mark. 

Seashore. 

The  seashore  is  the  ground  between  the  ordinary  high  and  low 
water  mark,  and  of  common  right  belongs  to  the  king,  but  may  be 
vested  in  a  subject  by  prescription,  or  by  grant;  as  if  the  king 
grants  a  manor  adjacent  to  the  sea,  the  shore  itself  will  pass. 

Land  Bounded  by  Navigable  Water. 

A  grant  of  land  bounded  by  navigable  water,  where  the  tide  ebbs 
and  flows,  extends  to  high-water  mark  when  the  tide  is  high,  and 
to  low-water  mark  when  the  tide  is  low,  and  it  was  held  that  the 
intermediate  space  might  be  reclaimed,  and  exclusively  appro- 
priated by  the  owner  of  adjacent  land  for  wharves  or  buildings. 

Boundary  Ldmits. 

Coke  asserts  there  may  be  movable  freeholds,  and  if  a  grant  was 
made  of  the  seashore,  the  freehold  would  shift  as  the  sea  receded 
or  encroached,  and  would  take  all  soil  between  high  and  low  water 
mark.  But  the  better  opinion  is,  that  in  ordinary  grants  of  land 
bounded  by  the  sea  or  a  river,  the  boundary  limit  must  be  stable, 
either  at  high  or  low  water  mark,  and  not  subject  to  alternate 
change  with  the  tide. 
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Biver  Boundary. 

It  is  held  to  be  a  convenient  rule  of  oonstmctlon  in  public  grants 
of  territory,  bounded  by  a  river,  instead  of  being  bounded  by  the 
bank  or  shore,  to  take  the  permanent  river  for  a  boundary  line, 
which  would  carry  the  line  to  ordinary  low-water  mark,  and  in- 
clude the  land  left  diumally  bare  by  the  receding  of  the  water.« 

Royal  Grants. 

The  English  common  law  does  not  allow  the  riparian  owner,  im- 
der  the  grant  of  the  sovereign,  of  lands  bounded  on  tide  waters,  to 
go  beyond  ordinary  high-water  mark.  Such  grants  are  construed 
most  favorably  for  the  king,  and  against  the  grantee.  Grants  from 
the  crown  are  made  by  a  trustee  for  the  public,  and  no  alienation 
should  be  presumed,  that  was  not  clearly  expressed. 

S.  Highways. 

Every  thoroughfare  which  is  used  by  the  public  is  a  highway, 
whether  it  be  a  carriage  way,  a  horse  way,  a  foot  path,  or  a  navi- 
gable river. 

Bights  of  Adjacent  Owners  of  Land. 

The  owners  of  land  on  each  side  go  to  the  centre  of  the  road,  and 
they  have  the  exclusive  right  to  the  soil,  subject  to  the  right  of 
passage  in  the  public.  Being  owners  of  the  soil,  they  have  a  right 
to  aU  ordinary  remedies  for  the  freehold.  They  may  maintain  an 
action  of  ejectment  for  encroachments  upon  the  road,  or  an  assize 
if  disseised  of  it,  or  trespass  against  any  person  who  digs  up  the 
soil  of  it,  or  cuts  down  any  trees  growing  alongside  of  the  high- 
way, and  left  there  for  shade  or  ornament  The  freehold  and  all 
profits  belong  to  the  owners  of  the  adjoining  lands.  They  may 
carry  water  in  pii>es  under  the  highway,  and  have  every  use  and 
remedy  that  is  consistent  with  the  servitude  or  easement  of  a  way 
over  it,  and  with  police  regulations. 

Bight  to  the  Centre  of  the  Boad. 

The  inference  of  law  is,  that  a  conveyance  of  land,  bounded  by 
a  public  highway,  carries  with  it  the  fee  to  the  centre  of  the  road, 
as  part  and  parcel  of  the  grant  The  intent  of  a  grantor  to  with- 
hold his  interest  in  a  road,  after  parting  with  his  title  to  the  ad- 
joining land,  is  never  to  be  presumed. 

Bxpress  Declaration  to  the  Contrary  Necessary. 

It  would  require  an  express  declaration,  or  something  equivalent 
thereto,  to  sustain  such  an  inference,  and  it  is  a  general  rule,  that 
a  grant  of  land  bounded  upon  a  highway  or  river,  canies  a  fee  to 

*  Handley's  Lessee  v.  Anthony,  5  Wheat  874. 
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the  centre  of  the  road  or  stream;  provided  the  grantor  at  the  time 
owned  to  the  centre,  and  there  be  no  words  to  show  a  contrary  in- 
tent It  is  competent  for  the  owner  of  a  farm  or  lot,  extending 
along  a  public  highway,  to  bound  it  by  express  terms  on  the  edge 
of  the  road,  so  as  to  rebut  the  presumption  of  law,  and  thereby 
reserve  to  himself  his  latent  fee  in  the  highway.  Also,  for  a  riparian 
proprietor  to  sell  his  upland  to  the  edge  of  a  river  bank,  and  to 
reserve  the  stream,  or  flats  below  high  water  mark,  if  he  does  it 
by  clear  and  specific  boundaries.  The  purchaser,  in  such  case,  takes 
the  bank  of  the  river  as  it  is,  or  as  it  may  thereafter  be,  by  alluvion, 
or  decrease  of  the  flow  of  the  river.  A  party  may  also  convey  the 
bed  of  a  stream  sei>arate  from  the  lands  which  bound  it. 

4.  Servitudes  and  Vicinage. 

The  civil  law  treated  largely  of  these  incorporeal  rights  annexed 
to  land.  That  which  the  common  law  terms  easements,  or  a  right 
which  one  man  has  to  use  the  land  of  another  for  a  special  pur- 
pose, was  called  servitudes  in  the  civil  law,  because  they  were 
charges  on  one  estate  for  the  benefit  of  another. 

Pass  by  Grant. 

like  incorporeal  hereditaments,  they  pass  by  grant  only.  By 
virtue  of  such  a  right,  the  proprietor  of  the  estate  charged  is  bound 
to  permit,  or  not  to  do,  certain  acts  in  relation  to  his  estate,  for 
the  utility  or  accommodation  of  a  third  person,  or  of  the  possessor 
of  an  adjoining  estate.  The  term  is  borrowed  from  personal  servi- 
tude, but  the  charge  is  entirely  attached  to  real  estate,  and  not  to 
the  person. 

RegrulationB  in  the  CivH  Law. 

Mie  regulations  in  the  civil  law  on  the  subject  of  rural  and  urban 
servitudes  were  just  and  equitable,  and  the  provisions  so  much 
more  minute  than  those  found  in  the  books  of  common  law,  that, 
in  order  to  solve  many  questions  as  to  rights,  recourse  must  be  had 
to  the  solid  principles  of  the  civil  law,  which  are  of  permanent  and 
universal  application. 

Vidnagre  in  Cities. 

In  cities,  where  the  population  is  dense,  and  the  buildings  com- 
pact, a  great  variety  of  services  grow  out  of  the  relation  of  vicinage. 
There  is  the  right  of  support,  which  arises  from  contract,  or  pre- 
scription, which  implies  a  grant  This  right  is  where  the  owner  of 
a  house  stipulates  to  allow  his  neighbor  to  rest  his  timbers  on  the 
walls  of  his  house.  There  is  also  the  servitude  of  drip,  by  whidi 
one  man  engages  to  permit  the  waters  flowing  from  the  roof  of  his 
neighbor's  house  to  faU  on  his  estate.  So  there  is  the  right  of 
drain,  or  to  convey  water  in  pipes  through  or  over  the  estate  of  an- 
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Other.     The  right  of  way  may  also  be  attached  to  a  house,  entry, 
gate,  well  or  eity  lot,  as  well  as  to  a  country  farm. 

Servitudes,  How  OreatecL 

These  servitudes  or  easements  must  be  created  by  the  owner; 
and  one  tenant  in  common  cannot  establish  them  upon  the  common 
proi)erty,  without  the  consent  of  his  co-tenant.  The  exercise  of 
these  urban  and  rural  servitudes  may  be  limited  to  certain  times. 
The  right  of  drawing  water  from  a  neighbor's  well,  for  instance, 
may  be  confined  to  certain  hours,  or  a  right  of  passage  may  be  lim- 
ited to  part  of  a  day. 

6.  Party  Walls. 

If  there  be  a  party  wall  between  two  houses,  and  the  owner  of 
one  of  them  pulls  it  down,  in  order  to  build  a  new  one,  and  erects 
a  new  house  and  a  new  wall,  he  is  bound  to  do  the  work  in  a  rea- 
sonable time,  and  with  the  least  inconvenience;  and  if  the  necessity 
of  the  reparation  of  the  old  wall  is  established,  the  neighbor  is 
bound  to  contribute  ratably  to  the  expense  of  the  new  walL 

Contribution  in  the  Erection. 

But  he  is  not  bound  to  contribute  to  building  the  new  wall  higher 
than  the  old  one,  nor  with  more  costly  materials.  All  such  extra 
expense  must  be  borne,  exclusively  by  him  who  pulls  down  and  re- 
builds. 

Demolition  of  Building. 

If  the  owner  of  a  house  in  a  compact  town  finds  It  necessary  to 
pull  it  down,  and  remove  the  foundations  of  his  building,  and  he 
gives  due  notice  of  his  intention  to  the  owner  of  the  adjoining  house, 
he  is  not  answerable  for  the  Injury  which  the  latter  may  sustain 
by  the  ox>eration;  provided  he  remove  his  own  with  reasonable 
care.  Where  there  has  been  no  parly  wall,  but  the  walls  of  the 
demolished  house  stood  wholly  on  its  lot,  yet  if  the  beams  of  the 
other  house  rested  upon  the  wall  pulled  down,  and  had  done  so  for 
a  period  sufficient  to  establish  an  easement  by  prescription,  the 
owner  of  the  adjoining  house  would  be  entitled  to  have  his  beams 
inserted  for  a  resting  place  in  the  new  wall. 

Easement  by  Prescription. 

Such  an  easement  is  continual,  without  requiring  the  constant 
and  immediate  act  of  man;  and  it  is  an  apparent  one,  shown  by 
exterior  work;  and  consequently  it  has  the  qualities  sufficient  to 
establish  an  easement  by  prescription. 

Owners  of  Party  Walls. 

It  has  been  held,  in  England,  that  the  owners  of  a  party  wall, 
built  at  joint  expense,  and  standing  partly  on  the  land  of  each,  are 
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not  tenants  in  common,  but  each  poiiy  continues  owner  of  his  land, 
and  has  a  right  to  the  use  of  the  wall,  and  a  remedy  for  the  dis- 
turbance of  that  right.  But  the  conunon  use  of  a  wall  separating 
adjoining  lots  belonging  to  different  owners,  is  prima  facie  evidence 
that  the  wall  and  the  land  on  which  it  stands,  belong  equally  to  the 
different  owners,  in  undivided  moieties,  as  tenants  in  conunon. 

6.  Divlsioii  Fences. 

The  interests  of  owners  of  adjoining  lands  in  division  fences  are 
generally  the  object  of  local  statute  regulations.  The  doctrine  is, 
that  at  common  law  the  tenant  of  a  dose  was  not  bound  to  fence 
against  an  adjoining  close,  unless  by  force  of  prescription;  and 
even  then  he  was  not  bound  to  fence  against  any  cattle  but  such 
as  were  rightfully  in  the  adjoining  close.  Tet  he  was  neyertheleas 
bound  at  his  peril,  to  keep  his  cattle  on  his  own  grounds,  and  pie- 
vent  them  from  escaping. 

Bests  on  Statute  Provisions. 

The  legal  obligation  of  the  tenants  of  adjoining  lands  to  make 
and  maintain  partition  fences,  where  no  prescription  exists,  and  no 
agreement  has  been  made,  rests  entirely  on  positive  provisions  by 
statute;  and  trespass  will  lie  against  the  owner  of  cattle  entering 
on  the  grounds  of  another,  though  there  be  no  fence  to  obstruct 
them,  unless  he  can  protect  himself  by  statute,  or  prescription,  or 
agreement. 

Cattle  Trespassing. 

The  public  have  no  rights,  even  in  a  public  highway,  but  a  right 
of  way  or  passage;  and  if  cattle  be  placed  in  the  highway  for  the 
purpose  of  grazing,  and  escape  into  an  adjoining  close,  the  owner  of 
the  cattle,  unless  he  owns  the  soil  of  that  part  of  the  highway  on 
which  he  placed  his  cattle,  cannot  avail  himself  ot  the  insufficienqr 
of  the  fences,  in  excuse  of  the  trespass. 

7.  Running  Waters. 

Important  questions  have  arisen  in  respect  to  the  use  of  running 
waters  between  different  proprietors  of  portions  of  the  same  stream; 
which  questions  are  growing  in  interest,  as  the  value  of  water 
power  is  more  and  more  felt  in  manufacturing  establishmenta 

Proprietorial  Bights  to  the  Use  of  Waters. 

Every  proprietor  of  land  on  the  banks  of  a  river  has  naturally  an 
equal  right  to  the  use  of  the  water  which  flows  in  the  stream  ad- 
jacent to  his  lands,  as  it  was  wont  to  run,  without  diminution  or 
alteration.  No  proprietor  has  a  right  to  use  the  water,  to  the 
prejudice  of  other  proprietors,  above  or  below  him,  unless  he  has 
a  prior  right  to  divert  it,  or  a  title  to  some  exclusive  enjoyment. 
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Detaining  or  Diverting  the  Stream. 

He  has  no  property  In  the  water  itself,  bnt  a  simple  usufruct, 
while  it  passes  along.  Though  he  may  use  the  water  while  it  runs 
over  his  land,  he  cannot  unreasonably  detain  it,  or  give  it  another 
direction,  and  he  must  return  it  to  its  ordinary  channel  when  it 
leaves  his  estate.  Without  the  consent  of  the  adjoining  proprie- 
tors, he  cannot  divert  or  diminish  the  quantity  of  water  which 
would  otherwise  descend  to  the  proprietors  below,  nor  back  the 
water  upon  the  proprietors  above,  without  a  grant,  or  an  unin- 
terrupted enjoyment  of  twenty  years,  which  is  evidence  of  it* 

Dams  or  Other  Obstructions. 

The  owner  must  so  use  and  apply  the  water,  as  to  work  no 
material  injury  or  annoyance  to  his  neighbor  below  him,  who  has 
an  equal  right  to  the  subsequent  use  of  the  same  water;  nor  can 
he,  by  dams  or  other  obstructions,  cause  the  water  injuriously  to 
overflow  the  grounds  and  springs  of  his  neighbor  above  him. 

Use  of  the  Water. 

Streams  of  water  are  intended  for  the  use  and  comfort  of  man, 
and  it  would  be  unreasonable  to  debar  every  riparian  proprietor 
from  the  application  of  the  water  to  domestic,  agricultural  and 
manufacturing  purposes;  provided  it  be  used  under  the  limitations 
above  mentioned.  Inevitably  there  will,  in  using  the  water,  be 
some  evaporation  and  decrease  of  it,  and  some  variations  in  the 
weight  and  velocity  of  the  current;  but  "de  minimis  non  curat  lex," 
and  a  right  of  action  by  the  proprietor  below  would  not  neces- 
sarily flow  from  such  consequences,  but  would  depend  upon  the 
nature  and  extent  of  the  injury,  and  the  manner  of  usiug  the 
water.  All  that  the  law  requires  of  the  party  is,  that  he  should 
use  the  water  in  a  reasonable  manner,  so  as  not  to  render  useless, 
or  destroy  or  materially  diminish,  or  affect  the  application  of  the 
water  by  other  riparian  proprietors. 

Flood-Gates. 

He  must  not  shut  the  gates  of  his  dams  and  detain  the  water  un- 
reasonably, or  let  it  off  in  unusual  quantities,  to  the  annoyance  of 
his  neighbor.  Pothier  lays  down  the  rule  strictly,  that  the  owner 
of  the  upper  stream  must  not  raise  the  water  by  dams,  so  as  to 
make  it  fall  with  more  rapidity  and  abundance  than  it  would  nat- 
urally do,  and  thus  injure  the  proprietor  below.  But  this  rule  must 
not  be  construed  literally;  for  that  would  be  to  deny  all  valuable 
use  of  the  water  to  the  riparian  proprietors. 

8.  Easements,  Acquired  and  Lost  by  Prescription. 

This  natural  right  to  the  use  of  waters,  as  an  incident  or  ease- 
ment to  the  land,  may  be  abridged,  enlarged,  or  modified  by  grant 
or  prescription. 
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Long  and  Exclusive  Enjoyment  of  the  Water. 

Though  a  stream  be  diminished  in  quantity,  op  corrupted  in 
quality  by  reason  of  the  exercise  of  certain  trades,  yet  if  the  occu- 
pation  of  the  party  so  using  it  has  existed  for  so  long  a  time  as 
to  raise  the  presumption  of  a  grant,  and  which  presumption  is  the 
foundation  of  title  by  prescription,  the  other  party  whose  land  is 
below  must  take  the  stream  subject  to  such  adverse  rights. 
Twenty  years  exclusive  enjoyment  of  the  water  in  any  particular 
manner  affords  presumption  of  such  a  grant  But  nothing  short 
of  a  contract,  or  of  such  a  time  of  enjoyment  of  water  diverted  from 
the  natural  channel,  or  interrupted  by  dams  or  other  obstructions, 
or  materially  changed  in  its  descent  and  character,  will  justify  the 
owner  as  against  any  land  owner  above  or  below,  to  whom,  such 
alterations  are  injurious. 

Bights  of  Biparlan  Proprietors. 

Biparian  proprietors  are  entitled  to  the  natural  flow  of  the  stream 
without  diminution  to  their  injury.  But,  on  the  other  hand,  the 
owners  of  artificial  works  may  acquire  tights  by  actual  appropria^ 
tion,  as  against  the  riparian  proprietor,  and  the  extent  of  the 
right  is  to  be  measured  by  the  extent  of  the  appropriation,  and  the 
use  of  the  water  for  a  period  requisite  to  establish  a  conclusive  pre- 
sumption of  right  In  such  case,  the  natural  right  of  the  riparian 
proprietor  becomes  subservient  to  the  acquired  rights  of  the  manu- 
facturer. 

Twenty  Tears  Adverse  Enjoyment. 

The  doctrine  is,  that  an  exclusive  enjoyment  of  water,  or  of  light, 
or  other  easement,  in  any  particular  way,  for  twenty  years,  or  other 
less  period  limited  by  statute,  enjoyed  without  interruption,  becomes 
an  adverse  enjoyment  sufficient  to  raise  a  presumption  of  title  as 
against  a  right  in  any  other  person,  which  might  have  been  but 
was  not  asserted.  The  right  is  confined  to  the  extent  and  the 
nature  of  the  enjoyment  during  the  twenty  years. 

Changes  in  the  Mode  of  Using  the  Water. 

The  mode  or  manner  of  using  the  water  must  not  be  materially 
varied,  to  the  prejudice  of  the  other  owners;  but  the  proprietor  is 
not  bound  to  use  the  water  in  the  same  precise  manner,  or  to 
apply  it  to  the  same  mill;  for  such  a  construction  of  the  rule  would 
stop  all  improvements  in  machinery.  He  is  only  not  to  vary  tie 
enjoyment  to  the  prejudice  of  his  neighbor.  He  may,  by  his  erec- 
tions and  dams,  increase  the  quantity  of  the  water  appropriated, 
or  the  velocity  of  the  current  below;  provided  no  material  injury 
be  produced  to  the  land  or  works  of  the  occupant  of  the  stream 
below  him,  or  to  his  enjoyment  of  them. 
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Continued,  Padflc  and  Adverse  Enjosrment. 

To  render  the  enjoyment  of  any  easement  for  twenty  years  a  pre- 
sumption, or  conclnsive  evidence  of  right,  it  must  have  been  con- 
tinued, uninterrupted  or  pacific,  and  adverse,  that  is,  under  a  claim 
of  right,  with  the  implied  acquiescence  of  the  owner.  The  time 
of  enjoyment  requisite  for  the  prescription  is  deemed  to  be  unin- 
terrupted, when  it  is  continued  from  ancestor  to  heir,  and  from 
seller  to  buyer.  Any  interruption  of  the  enjoyment  by  an  adverse 
claim  and  possession  destroys  the  prescription. 

Founded  on  the  Presumption  of  a  Ghrant. 

The  cases  usually  say,  that  this  right,  acquired  by  twenty  years' 
undisturbed  enjoyment  of  an  easement,  is  founded  on  the  pre- 
sumption of  a  grant  or  release;  and  if  so,  it  is  not  an  absolute  title, 
but  one  that  is  liable  to  be  rebutted  by  circumstances,  and  is  to 
stand  good  until  the  presumption  of  title  be  fully  and  fairly  de- 
stroyed. But  some  later  English  authorities  seem  to  give  to  this 
presumption  the  most  unshaken  stability,  and  they  say  it  is  con- 
clusive evidence  of  title.  This  too,  notwithstanding  personal  dis- 
abilities of  particular  proprietors  might  have  intervened,  and  where, 
in  the  ordinary  course  of  proceedings,  grants  would  not  be  presumed. 

Bights  of  Prior  Occupant. 

The  nature  and  extent  of  the  right  acquired  by  prior  occupancy 
of  a  running  stream  is  a  vexatious  question.  If  I  am  the  first 
person  who  applies  the  water  of  a  running  stream  to  the  purpose 
of  irrigation,  or  a  mill,  I  cannot  afterwards  be  lawfully  disturbed 
in  any  essential  degree,  in  the  exercise  of  my  right,  though  I  may 
not  have  enjoyed  it  for  twenty  years;  provided  the  water  be  used 
by  me  reasonably,  so  as  not  to  divert  the  natural  course  of  the 
stream  from  the  lands  below,  or  essentially  to  destroy  the  same 
use  of  it,  as  it  naturally  flowed  over  adjacent  lands. 

Exclusive  Bights  of  Biparian  Proprietors. 

Prior  occupancy  short  of  the  statute  term  of  prescription,  and 
without  consent  or  grant,  will  not  confer  any  exclusive  right,  as 
between  different  riparian  proprietors,  to  the  use  of  a  running 
stream.  If  the  prior  occupant  has  enjoyed  the  use  of  water  in 
any  particular  mode  for  twenty  years,  so  as  to  have  acquired  a  title 
by  prescription,  he  is  entitled  to  remain  undisturbed  in  his  posses- 
sion, in  the  mode,  and  to  the  extent  commensurate  with  the  right, 
as  acquired  and  defined  by  enjoyment 

Alterations  of  the  Stream. 

But  if  the  prior  use  of  the  stream  should  have  been  materially 
altered  within  the  twenty  years,  to  the  injury  or  annoyance  of  any 
adjoining  occupant,  who  had  meanwhile  possessed  himself  of  the 
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use  of  the  water,  the  title  by  prescription  would  be  wanting  aa  to 
such  alterations,  and  they  would  be  unlawful 

Elements  of  Air  and  Light. 

The  elements  of  air  and  light  are  rights  or  incidents  attached 
to  the  enjoyment  of  real  estate,  and  the  law  gives  weight  and  effect 
to  the  first  appropriation  of  them.  They  are  classed  und^  the 
head  of  incorporeal  hereditamenta 

Ancient  Lights. 

If  I  build  my  house  close  to  my  neighbor's  wall,  I  cannot  compel 
him  to  demolish  it,  though  it  may  obstruct  my  light,  for  the  first 
occupancy  was  in  him.  But  the  owner  of  a  house  may  be  restrained 
by  injunction,  and  be  liable  to  an  action  upon  the  case,  if  he  makes 
any  erections  or  improvements,  which  result  in  obstructing  the 
ancient  lights  of  an  adjoining  house.  The  lights  must  be  anci^it 
to  entitle  them  to  this  special  protection,  and  in  modem  times  the 
prescription  or  limitation  has  been  shortened,  and  the  uninter- 
rupted and  exclusive  enjoyment  of  window  lights  for  twenty  years, 
has  been  held  to  be  sufficient  to  raise  a  presumption  of  title  to  the 
unobstructed  enjoyment  of  that  protection.  The  jury,  in  such  case, 
may  presume  a  grant  or  covenant,  it  has  been  held,  provided  there 
was  evidence  that  the  owner  or  landlord,  and  not  the  tenant  merdy, 
of  the  opposite  premises  had  knowledge  during  the  twenty  years 
of  the  fact. 

Bight  to  Ancient  Lights  not  Absolute. 

The  right  so  acquired  is  not  absolute,  but  prima  facie  evidence 
only  of  right,  which  is  liable  to  be  rebutted  and  destroyed  by  proof 
to  the  contrary;  and  it  is  likewise  subject  to  qualifications.  An- 
cient lights  are  entitled  to  protection  as  such  in  the  precise  mode, 
and  to  the  extent  enjoyed  during  the  period  which  gave  them  the 
claim  to  be  ancient  lights,  and  no  further.  Nor  can  a  claim  to 
ancient  lights  be  sustained,  in  derogation  of  a  grant  by  the  claimant 
of  the  adjoining  ground  without  reservation. 

Under  the  Roznan  Law. 

The  doctrine  of  servitudes  of  lights,  attached  to  estates,  is  laid 
down  with  great  precision  in  the  Pandects,  and  in  the  codes  of 
those  modern  nations,  which  have  made  the  civil  law  the  basis  of 
their  municipal  law.  But  the  doctrine  is  nat  much  relished  in 
this  country,  owing  to  the  rapid  improvements  in  our  cities.  A 
prescriptive  right,  under  the  narrow  limitation  in  the  English  law, 
to  prevent  obstructions  to  window  lights  and  views,  or  to  protect 
a  house  or  garden  from  being  looked  in  upon  by  a  neighbor,  would 
affect  essentially  the  value  of  vacant  lots,  or  of  lots  with  low  build- 
Ings  upon  them. 
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Opening  a  New  Window. 

It  was  admitted  that  a  man  might  open  a  window  in  his  own 
house  overlooking  the  prlyacy  of  B,  and  nnless  the  right  to  the 
window-light  had  been  secured  by  grant,  acquiescence,  or  other- 
wise, the  only  remedy  for  B  wonld  be  the  erection  by  B,  on  his  own 
soil,  of  an  obstruction,  opposite  the  oflenslve  window,  and  in  that 
way  shut  out  the  light^ 

Opposition  to  the  English  Doctrine. 

The  supreme  court  of  New  York  declared  that  the  modem  Eng- 
lish doctrine,  on  the  subject  of  lights,  was  an  anomaly  in  the  law, 
and  not  applicable  to  the  condition  of  towns  in  this  country.^  The 
injury  resulting  from  window  yiews  was  deemed  rather  specu- 
latiLve,  and  not  analogous  to  the  case  of  ways,  commons,  markets 
and  water  courses,  where  the  injury  was  direct,  palpable  and 
material.  The  enjoyment  of  the  easement  must  be  uninterrupted 
for  the  period  of  tweniy  years,  and  under  a  claim  or  assertion  of 
right,  and  with  the  knowledge  and  acquiescence  of  the  owner.  The 
presumption  of  right,  under  these  circumstances,  is  not  an  absolute 
bar,  and  conclusive,  but  it  may  be  explained  and  repdled,  and  is 
only  a  matter  of  eyidence  for  a  juiy  to  infer  the  right. 

Offensive  Odors. 

The  right  to  the  enjoyment  of  free  and  pure  air,  as  incident  to 
the  estate,  is  likewise  under  the  protection  of  the  law.  If,  therefore, 
anything  offensive  be  erected  so  near  the  house  of  another,  as  to 
corrupt  the  air,  it  becomes  a  nuisance,  and  an  action  lies  for  the 
injury.  On  the  other  hand,  if  a  tan  yard,  for  instance,  renders  the 
air  of  a  house  and  garden,  subsequently  established,  adjoining  it 
less  pleasant  and  salubrious,  the  nuisance  is  remediless  as  to  the 
X>erson  who  voluntarily  plants  himself  near  it. 

9.  Basements  Lost  by  Abandonment. 

A  right  acquired  by  use  may,  however,  be  lost  by  non-user;  and 
an  absolute  discontinuance  of  the  use  for  twenty  years,  affords  a 
presumption  of  the  extinguishment  of  the  right  in  favor  of  some 
other  adverse  right 

Firestimption  of  Release  after  Twenty  Tears. 

As  an  enjoyment  for  twenty  years  is  necessary  to  found  a  pre- 
sumption of  a  grant,  the  general  rule  is,  that  there  must  be  a  similar 
non-user  to  raise  the  presumption  of  a  release.  The  mere  non-user 
of  an  easement,  for  twenty  years,  will  afford  a  presumption  of  a 
release  or  extinguishment,  but  not  a  very  strong  one  in  a  case  un- 

*  Mahan  v.  Brown,  13  Wend.  261. 

•  Parker  v.  Foote,  19  Wend.  309. 
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aided  by  circTimstances;  but  if  there  haB  been,  in  the  meantime, 
Bome  act  done  by  the  owner  of  the  land,  charged  with  tlie  easement, 
inconsistent  with,  or  adverse  to  the  eiistence  of  the  right,  a  rdeaae 
or  extinguishment  of  the  right  will  be  presumed. 

Erection  of  Works  Inconsistent  with  Easement. 

Under  the  civil  law,  a  servitude  was  presumed  rdeased  or  re- 
nounced, when  the  owner  of  the  estate  to  whom  it  was  due  permitted 
the  owner  of  the  estate  charged  with  it  to  erect  such  works  on  it, 
as  a  wall,  for  instance,  which  necessarily  hindered  the  exercise  of 
the  right,  and  operated  to  annihilate  it  The  mere  sufferance  of 
works  to  be  erected,  repugnant  to  the  enjoyment  of  tlie  servitude, 
would  not  raise  the  presumption  of  a  release,  unless  the  sufferance 
continued  for  a  time  requisite  to  establish  a  prescription;  or  the 
works  were  of  a  permanent  and  solid  kind,  such  as  edifices  or  walls, 
and  presented  an  absolute  obstacle  to  every  kind  of  enjoyment  of  the 
easement. 

Presumption  of  Extinguishment. 

There  must  be  a  total  cessation  of  the  exercise  of  the  rights  of  the 
servitude,  during  the  entire  time  necessary  to  raise  the  presumption 
of  extinguishment,  or  there  must  have  been  some  permanent  obstacle 
permitted  to  be  raised  against  it,  and  which  absolutely  destroyed 
its  exercise.  If  the  act  which  prevents  the  servitude  be  incom- 
patible with  the  nature  or  exercise  of  it,  and  be  by  the  party  to 
whom  the  servitude  is  due,  it  is  sufficient  to  extinguish  it,  and  if 
it  be  extinguished  for  a  moment,  it  is  gone  forever. 

Unity  of  Possession. 

Unity  of  possession  of  the  estate  to  which  an  easement  is  at- 
tached, and  of  the  estate  which  the  easement  encumbers,  is,  in  effect, 
an  extinguishment  of  the  easement.  It  revives,  however,  by  neces- 
sary implication,  when  the  possession  is  again  severed.  From  the 
necessity  of  the  case,  a  water  course  is  not  extinguished  by  unity 
of  possession,  though  the  use  of  water  in  a  particular  way,  by  means 
of  an  aqueduct,  may  be  extinguished  by  the  unity  of  possession,  and 
title  of  both  the  parcels  of  land  connected  with  the  easement 

Unity  of  Title. 

If  the  adverse  enjoyment  of  an  easement  be  extinguished,  within 
the  period  of  prescription,  by  the  unity  of  title,  and  the  resi)ective 
lands  be  separated  by  a  reconveyance,  the  right  to  be  acquired  by 
user  must  commence  de  novo  from  the  last  period. 

Bight  to  Light  and  Air. 

Tills  right  is  acquired  by  mere  occupancy,  and  will  continue  so 
long  only  as  the  party  continues  the  enjoyment,  or  shows  an  inten- 
tion to  continue  it. 
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Intent  to  Discontinue  Enjoyment  of  Bights. 

A  person  may  lose  a  right  to  ancient  rights  by  abandonment  of 
them  within  a  less  period  than  twenty  years,  if  he  indicates  an  in- 
tention, when  he  relinquishes  the  enjoyment  of  them,  as  by  building 
a  blank  wall  to  his  house,  never  to  resume  it  The  ceasing*  to  enjoy 
an  easement  will  destroy  the  right,  provided  the  discontinuance  be 
absolute  and  decisive,  and  unaccompanied  with  any  intention  to 
resume  it  within  a  reasonable  time. 

10.  Easements  Lost  by  Dedication  to  the  Public. 

Dedications  of  land  for  public  purposes,  as  for  charities  and  re* 
ligious  uses,  and  for  public  highways  and  parks,  enure  as  grants,  and 
may  be  valid,  without  any  specific  grantee  in  esse  at  the  time^  to 
whom  the  fee  could  be  conveyed. 

Streets  and  Highways. 

If  a  street  be  designated  by  public  conunissioners,  as  passing  over 
certain  lands,  and  the  owner  subsequentiy  conveys  part  of  the  land 
lots,  bounding  them  on  such  a  street,  this  is  held  to  be  a  dedication 
of  the  land,  over  which  the  street  passes,  to  the  public  use,  and  when 
the  street  is  opened,  the  purchaser  can  only  obtain  a  nominal  sum 
as  compensation  for  the  fee. 

Presumption  of  Dedication  of  a  Highway  to  the  Public. 

It  has  been  an  unsettied  question  what  length  of  time  was  requi- 
site to  create  the  presumption  of  a  valid  dedication  of  a  highway 
to  the  public.  It  seems  to  be  agreed,  that  some  portion  of  time  is 
necessary  to  establish  a  presumptive  dedication.  The  true  princi- 
ple appears  to  be,  that  if  there  be  no  other  evidence  of  a  grant  or 
dedication,  than  the  presumption  arising  from  the  fact  of  acquies- 
cence on  the  part  of  the  owner,  in  the  free  use  and  enjoyment  of 
the  way  as  a  public  road,  the  period  of  twenty  years,  applicable  to 
incorporeal  rights  would  be  required,  as  being  the  usual  and  analo- 
gous period  of  limitation.  But  if  there  were  clear,  unequivocal  and 
decisive  acts  of  the  owner,  amounting  to  an  explicit  manifestation 
of  his  will  to  make  a  permanent  abandonment  of  the  road,  those 
acts  would  suffice  to  establish  the  dedication  without  any  intermedi- 
ate period. 

Abandonment  of  a  Mill-Site. 

It  was  held,  that  if  the  owner  of  a  mill-site  abandoned  ft,  evi- 
dendy  with  an  intent  to  leave  it  unoccupied,  it  would  be  unfair  that 
the  other  riparian  proprietors,  above  and  below,  should  be  pre- 
vented, by  fear  of  suits,  from  making  a  profitable  use  of  their  re- 
spective sites. 
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11.  Bli:ht8  by  license. 

The  law  is  solicitous  to  prevent  imposition  and  injnry,  from  con- 
fidence reposed  in  the  acts  of  others;  and  a  parol  license  to  do  an 
act  on  one's  own  land  affecting  injuriously  the  air  and  light  of  a 
neighbor's  house,  is  held  not  to  be  revocable  by  such  neighbor,  after 
it  has  been  once  acted  upon.  Such  a  license  is  a  direct  encour- 
agement to  spend  money,  and  it  would  be  against  conscience  to 
revoke  it,  as  soon  as  the  expenditure  proves  benefldaL  The  con- 
tract would  be  specifically  enforced  in  equity. 

Parol  License  for  a  Temporary  Purpose. 

A  parol  license  to  enjoy  a  beneficial  privilege  is  not  an  interest 
in  land  within  the  statute  of  frauds.  If  it  be  granted  for  a  tempo- 
rary purpose,  as  the  permission  to  erect  a  dam,  it  has  been  held  to 
terminate  with  the  decay  of  the  dam,  as  the  purpose  of  the  license 
has  then  been  fulfilled.  The  court  distinguishes  between  licenses, 
which,  when  countermanded,  leave  the  party  in  statu  quo,  and 
licenses  for  the  construction  of  buildings  and  work%  which  are  not 
revocable. 

Distinction  between  Easements  and  Licenses. 

A  claim  for  an  easement  must  be  founded  upon  grant  by  deed 
or  writing,  or  upon  prescription,  which  supposes  one;  for  it  is  a 
permanent  interest  in  another's  land,  with  a  right  at  all  times  to 
enter  and  enjoy  it  But  a  license  is  an  authority  to  do  a  particu- 
lar act,  or  series  of  acts,  upon  another's  land,  without  possessing 
any  estate  therein.  It  is  founded  in  personal  confidence,  and  is  not 
assignable,  nor  within  the  statute  of  frauds.  The  distinction  be- 
tween a  privilege  or  easement  carrying  an  interest  in  land,  and 
requiring  a  writing  within  the  statute  of  frauds  to  support  it,  and 
a  license  which  may  be  by.  parol,  is  quite  subtle. 

III.     OFFICES. 

Offices  are  also  incorporeal  hereditaments,  and  consist  in  a  right 
and  corresponding  duty,  to  execute  a  public  or  private  trust,  and 
to  take  the  emoluments  belonging  to  it 

Distinction  in  England  ftom  Those  in  America. 

Offices,  in  England,  may  be  granted  to  a  man  in  fee,  or  for  life, 
as  well  as  for  years,  and  at  will.  In  the  United  States,  no  public 
office  can  properly  be  termed  an  hereditament,  or  a  thing  capable 
of  being  inherited.  The  constitution,  or  the  law  of  the  state,  pro- 
vides for  its  duration,  which  is  never  more  permanent  than  during 
good  behavior.  Nor  would  it  be  consistent  with  our  usages  to  grant 
a  private  trust  or  employment  to  one,  and  his  heirs,  in  fee. 


LECT.  52]  moORPOBBAL  HEBBDITAMSNTB.  637 

Bujrlnfi:  and  Selllxig  Offices. 

The  statute  of  Edw.  VL,  re-enacted  In  New  York  and  elsewhere, 
prohiUits  the  sale  of  any  office  or  of  taMng  any  fee  or  reward  for 
deputizing  an  officer.  The  offence  is  a  misdemeanor,  and  is  like- 
wise punished  with  the  loss  of  the  office;  but  it  does  not  apply  to 
a  deputy  agreeing  to  pay  his  principal  part  out  of  the  profits  of 
an  office,  and  to  be  allowed  to  reserve  another  part  to  himself  as  a 
compensation  for  his  services.  The  object  of  the  statute  was  to 
prevent  corruption  in  office,  and  it  alludes  only  to  corrupt  bargains 
and  sales  of  offices,  and  not  to  the  fair  appointments  of  deputies 
with  a  reasonable  allowance. 

Division  of  Profits  with  Deputy  Officers. 

If  an  officer  has  a  certain  salary,  or  certain  annual  prafits,  a  dep- 
utation of  his  office,  reserving  a  sum  not  exceeding  the  amount  of 
his  profits,  has  been  held  not  to  be  contrary  to  the  statute;  be- 
cause the  principal  is  entitled  to  the  fees  and  perquisites  of  the 
office,  and  the  deputy  to  a  recompense  for  his  labor  in  the  execu- 
tion of  it  So,  if  the  profits  be  uncertain,  the  deputy  may  lawfully 
agree  to  pay  so  much  out  of  the  profits,  for  in  that  case  he  cannot 
be  charged  for  more  than  he  receives.  But  if  the  office  consists 
of  uncertain  fees  and  profits,  and  the  deputy  agrees  to  pay  a  cer- 
tain sum  annually,  without  restricting  the  payment  to  the  proceeds 
of  the  profits,  it  would  be  a  sale  within  the  statute;  and  the  case 
is  not  altered  by  the  office  yielding  more  in  contingent  profits  than 
the  amount  of  the  money  stipulated  to  be  paid.  It  would  also  be 
illegal  for  the  deputy  to  secure  all  the  profits  to  the  person  appoint- 
ing him;  for  this  would  infallibly  lead  to  extortion  in  the  deputy. 

Sale  of  Offices. 

The  sale  of  any  office  in  which  the  public  is  concerned,  is  held  to 
be  against  principles  of  public  policy,  and  an  offence  at  common 
law.  An  agreement  to  that  effect  is  void,  as  not  supported  by  a 
valid  consideration. 

Public  Office  for  a  Term  of  Tears. 

Under  the  ancient  common  law,  an  office  of  trust,  that  concerned 
the  administration  of  justice,  could  not  be  granted  for  a  term  of 
years,  for  then  it  might  vest  in  executors  or  administrators,  if  the 
officer  should  die  within  the  term,  who  might  prove  incompetent  to 
discharge  the  trust. 

Judicial  Offices. 

The  general  rule  is,  that  judicial  offices  must  be  exercised  In  per- 
son, and  that  a  judge  cannot  delegate  his  authority  to  another. 
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Ministerial  Offices. 

Wliat  Ib  a  judicial  and  what  is  a  ministerial  function  has  some- 
times been  a  matter  of  dispute.  Lord  Mansfield  said  It  was  defin- 
ing it  too  large  to  say  that  every  act,  where  the  judgment  was  at 
all  exercised,  was  a  judicial  act,  and  that  a  judicial  act  related  to 
a  matter  in  litigation.  But  a  ministerial  office  may  be  exercised 
by  a  deputy;  though  a  deputy  cannot  make  a  deputy;  a  delegated 
power  cannot  be  delegated  to  another. 

Assignee  of  an  Office. 

An  assignee  of  an  office  is  one  who  has  an  estate  or  interest  in  the 
office  itself,  said  Lord  Coke,  and  does  all  things  in  his  own  name, 
and  for  whom  his  grantor  shall  not  answer.  But  a  deputy  has  no 
estate  or  interest  in  the  office.  He  is  but  the  officer's  shadow,  and 
does  all  things  in  the  name  of  the  officer,  and  the  grantor  shall  an- 
swer for  him. 

IV.     FRANCHISES. 

Franchises  are  certain  privileges  conferred  by  grant  from  gOT- 
emment,  and  vested  in  individuals.  In  England  they  are  very  nu- 
merous, and  are  deemed  royal  privileges  in  the  hands  of  subjecta 
They  contain  an  implied  covenant  by  the  government  not  to  invade 
the  rights  vested,  and  on  the  part  of  the  grantees  to  execute  the 
conditions  and  duties  prescribed  in  the  grant. 

Consideration. 

Some  franchises  are  presumed  to  be  founded  on  a  valuable  oon- 
sideration,  and  to  involve  public  duties,  and  to  be  made  for  the  public 
accommodation. 

Obligations  of  the  Parties. 

The  government  cannot  resume  the  franchises  at  pleasure,  or  do 
any  act  to  impair  the  grant,  without  a  breach  of  contract  The 
obligation  between  the  government  and  the  owner  of  a  franchise  is 

mutual 

Franchise  of  a  Ferry. 

The  privilege  of  making  a  road,  or  establishing  a  ferry,  and  taking 
tolls  for  the  use  of  the  same,  is  a  franchise,  and  the  public  has  an 
interest  in  the  same.  The  owners  of  the  franchise  are  liaUe  in  dam- 
ages for  refusing  to  transport  an  individual  without  a  reasonable 
excuse,  upon  being  paid  or  tendered  the  usual  rate  of  fara  He  is 
obliged  to  provide  and  maintain  facilities  for  accommodating  the 
public,  at  all  times,  with  prompt  and  convenient  jMissaga  In  consid- 
eration of  this  duty,  the  law  provides  him  a  recompense,  by  means 
of  an  exclusive  toll  to  be  exacted  from  persons  who  use  the  road  or 
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ferry,  and  will  protect  him  against  any  new  establishment  calculated 
to  draw  away  his  custom. 

Exclusive  Franchises. 

If  the  creation  of  the  franchise  be  not  declared  to  be  exclusive, 
yet  it  is  necessarily  implied  in  the  grant,  that  the  government  will 
not,  directly  or  in<Urectly,  interfere  with  it,  so  as  to  destroy  or  ma- 
terially impair  its  value.  Every  such  interference,  whether  it  be  by 
the  creation  of  a  rival  franchise  or  otherwise,  would  be  in  violation 
or  fraud  of  the  grant  All  grants  or  franchises  ought  to  be  so  con- 
strued as  to  give  them  due  effect  by  excluding  all  coutiguouB  competi- 
tion, which  would  prove  injurious. 

Invasions  of  Franchises. 

The  common  law  declared  all  such  invasions  of  franchises  to  be 
nuisances,  and  the  party  aggrieved  had  his  remedy  at  law  by  an  ac- 
tion on  the  case  for  the  disturbance,  and  in  modem  practice  he 
usually  resorts  to  chancery,  to  stay  the  interference  by  injunction. 
Whoever  claims  an  exclusive  privilege  with  us,  must  ^ow  a  grant 
from  the  legislature. 

Oorporations. 

Corporations,  or  bodies  politic,  are  the  most  usual  franchises 
known  in  our  law.  They  can  hardly  be  classed,  with  propriety, 
among  hereditaments,  since  incorporated  franchises  have  no  inher- 
itable qualities,  and  are  supposed  never  to  die,  but  to  be  clothed  with 
a  kind  of  legal  immortality.  Special  privileges  conferred  upon  towns 
and  individuals  in  a  variety  of  ways,  having  a  connexion  with  the 
public  interest,  are  franchises. 

V.    ANNUITIES. 

Lord  Coke  defines  an  annuity  as  a  yearly  sum  stipulated  to  be 
paid  to  another,  in  fee,  or  for  life,  or  years,  and  chargeable  only  on 
the  person  of  the  grantor.  If  it  be  agreed  to  be  paid  to  the  annui- 
tant and  his  heirs,  it  is  a  personal  fee,  and  transmissible  by  descent 
like  an  estate  in  fee,  and  forfeitable  for  treason,  as  an  hereditament 

Chargeable  upon  the  Person  of  the  Orantor. 

If  the  annuity  was  made  chargeable  upon  land,  and  not  upon  the 
person  of  the  grantor,  it  would  then  become  a  rent  charge,  and  de- 
scend to  the  heirs  as  real  property.  The  remedy  for  a  faOure  to  paj 
the  annuity  is  by  a  personal  action  of  debt  or  covenant  on  the  instru- 
ment by  which  the  annuity  was  created.  Unless  the  grantor  grants 
the  annuity  for  himself  and  heirs,  the  heirs  are  not  bound,  for  the 
law  presumes  the  omission  to  name  them  implied  no  intent  to  include 
them  in  the  obligation. 
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VI.     RENTS. 
Defined. 

Eent  Is  a  certain  profit  in  money,  provicdons,  chattels,  or  labor,  issa- 

ing  out  of  lands  and  tenements,  in  retom  for  the  use,  and  it  cannot 

issue  out  of  a  mere  priTilege  or  easemeiit. 

Kinds  of  Sent. 

At  common  law,  there  were  three  kinds  of  rent,  tIz.:  rent  service^ 
rent  charge  and  rent  seek. 

Bent  Service. 

This  was  where  the  tenant  held  his  land  by  fealty,  or  other  corpo- 
real service,  and  a  certain  rent;  and  it  was  called  rent  service,  be- 
cause  there  was  some  corporeal  service  incident  to  the  tenancy,  as 
fealty  or  homage.  A  right  of  distress  was  inseparably  incident  to 
this  rent 

Rent  Oharg^. 

Rent  charge,  or  fee-farm  rent,  was  where  the  rent  was  created  by 
deed,  and  the  fee  granted;  and  as  there  was  no  fealty  annexed  to 
such  a  grant  of  the  whole  estate,  the  rent  charge  was  not  favored  at 
common  law.  The  right  of  distress  was  not  an  incident,  and  it  re- 
quired an  express  power  of  distress  to  be  annexed  to  the  grant, 
which  gave  it  the  name  of  a  rent  charge,  because  the  lands  are,  by 
the  deed,  charged  with  a  distress. 

Rent  Seek. 

This  barren  rent  was  rent  reserved  by  deed,  without  any  clause 
of  distress,  and  in  a  case  in  which  the  owner  of  the  rent  had  no  fu- 
ture interest,  or  reversion  in  the  land.  The  owner  of  the  rent  was 
accordingly  driven  to  the  tedious  remedy  by  a  writ  of  annuity,  or  a 
writ  of  assize. 

Distinctions  between  Rents  Abolished. 

The  statute  of  Oeo.  H  abolished  all  distinction  between  the  sev- 
eral  kinds  of  rent,  so  far  as  to  give  the  same  remedy  by  distress  in 
cases  of  rents  seek,  rents  of  assize  and  chief  rents,  as  in  the  case  of 
rent  reserved  xipon  a  lease. 

Remedy  by  Distress. 

The  New  York  statute  gives  the  remedy  by  distress  in  all  cases 
where  any  certain  services,  or  certain  rents  reserved  out  of  lands  or 
tenements  remain  due.  The  remedy  is  extended  equally  to  the  gran- 
tees and  assignees  of  the  lessor,  and  to  the  heirs,  executors  and  ad- 
ministrators of  the  party  entitled. 

Tenancy  that  will  Authorize  a  Distress. 

There  is  the  same  remedy  by  action  and  by  distress  for  every  spe- 
cies of  rent  or  service  lawfully  due,  when  the  same  is  certain.    The 
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tenancy  that  will  authorize  a  distress  does  not  necessarily  require 
a  formal  lease,  and  it  may  be  implied  from  circumstances.  A  parol 
lease  wUl  snffice. 

Bent  in  Grain  or  Other  Frodnoe. 

The  best  way  of  reserving  perpetual  rents  of  the  same  valne,  is  to 
sflpulate  that  the  payment  be  in  kind,  such  as  wheat  or  other  prod- 
uce, or  in  cattle  or  poultry.  This  was  the  almost  universal  practice 
in  ancient  times,  and  a  great  proportion  of  the  old  leases  in  the 
manor  counties  of  New  York  were  of  that  description.  Under  Eliza- 
beHiy  one  third  part  of  the  rent  upon  coUege  leases  was  directed  to 
be  reserved  in  com;  and  in  New  York,  the  act  instituting  the 
university,  limited  its  annual  income  to  forty  thousand  bushels  of 
wheat  This  arrangement  prevents  the  interest  of  the  lessor  from 
sinking  by  the  depreciation  of  money,  and  the  accumulation  of  paper 
credit. 

In  Feudal  Times. 

In  feudal  ages,  a  great  proportion  of  the  produce  of  the  land  went 
as  rent  to  the  landlord.  The  cultivators  of  the  soil  were  generally 
bondsmen  or  tenants  at  will,  whose  labors  in  peace,  and  services 
in  war,  were  equally  at  the  command  of  the  landlord.  In  modem 
times,  the  rent  of  land  has  been  greatly  increased,  but  the  produce 
of  the  land,  in  the  progress  of  improvement,  has  been  augmented 
in  a  much  greater  proportion. 

Beservatlon  of  Bent. 

It  is  a  rule  of  law,  tliat  the  rent  must  be  reserved  to  him  from 
whom  the  land  proceeded,  or  to  his  lawful  representatives,  and  it 
cannot  be  reserved  to  a  stranger.  Hie  reason  is,  that  the  rent  is 
payable  as  a  return  for  the  i)ossession  of  the  land,  and  it  must, 
therefore,  be  rendered  to  the  person  from  whom  the  land  passed. 

Bight  of  DietreBS  Incident  to  the  Bevendon. 

It  was  decided  in  New  York  that  the  right  of  distress  for  rent 
was  incident  to  the  reversion,  and  that  no  other  person  could  dis- 
train but  he  who  owned  the  reversion.  The  person  who  distrains 
must  have  some  reversionary  interest  to  sustain  the  right. 

Bffeot  of  the  Landlord's  Death. 

If  the  landlord  dies  before  the  rent  becomes  due,  it  goes  to  the 
heir  as  incident  to  the  reversion ;  but  if  he  dies  after  the  rent  had 
become  payable,  it  goes  to  the  executor  or  administrator  as  part  of 
the  personal  estate,  who  has  the  same  remedy  by  action  or  by  dis- 
tress for  the  recovery  of  such  arrears,  that  the  testator  or  intestate 
might  have  had  if  living. 

BROWNE  KENT — 41 


642  REAL  PBOPERTT.  [PABT  VI 

Briction  by  Paramount  Title. 

If  the  tenant  be  evicted  from  the  lands  demised  to  him,  hj  a  title 
paramonnt,  before  the  rent  falls  due,  he  will  be  discharged  from 
payment  of  the  rent;  for  the  obligation  to  pay  ceases  when  the 
consideration  for  it  ceases,  and  which  was  the  enjoyment  of  the 
land.  If  such  eviction  be  of  part  only  of  the  demised  premises, 
the  rent  is  apportionable,  and  the  eviction  is  a  bar  pro  tanta 

Eviction  by  the  Landlord. 

If  there  be  an  actual  expulsion  of  the  tenant  by  the  lessor  from 
the  whole,  or  a  part,  before  the  rent  becomes  due,  and  it  be  contin- 
ued after  that  date,  the  entire  rent  is  suspended;  but  no  offensive 
conduct  on  the  part  of  the  landlord,  as  by  erecting  a  nuisance  in 
the  vicinity  of  the  demised  premises,  will  be  sufficient. 

Destruction  of  the  Premises. 

It  is  a  question,  how  far  a  tenant  is  excused  from  the  payment 
of  rent,  when  he  is  deprived,  even  by  necessity  or  misfortune,  and 
without  any  default  on  his  part,  or  on  the  part  of  the  landlord,  of 
the  enjoyment  of  the  premises.  After  much  discussion,  it  is  now 
well  settled,  that  ui)on  an  express  contract  to  pay  rent,  the  loss  of 
the  premises  by  fire,  or  inundation,  or  external  violence,  will  not 
exempt  the  party  from  his  obligation  to  pay  the  rent.®  The  court 
of  equity  has  refused  to  interfere  in  favor  of  the  tenant  who  was  con- 
sidered as  having  no  equity  against  the  effect  of  his  own  express 
agreement  to  pay  the  rent  Under  the  civil  law,  the  praetor  would 
exempt  the  tenant  from  paying  rent,  or  modify  the  obligation,  ac- 
cording to  equity,  when  the  property  was  thus  destroyed,  or  the 
crops  failed  by  a  bad  season. 

Express  Agreement  to  Pay  TLent. 

This  law,  as  now  settled  with  us,  only  applies  to  express  agree- 
ments to  pay;  and  if  a  party  will  voluntarily  create  a  duty  or 
charge  upon  himself,  he  should  abide  by  it,  when  the  other  party  is 
not  in  fault,  and  when  he  might  have  provided,  if  he  had  chosen, 
against  his  resx)onsibUity  in  case  of  such  accidents. 

Loss  of  Bent  by  Destruction  of  Premises. 

The  loss  of  the  rent  must  fall  either  on  the  lessor  or  lessee,  and 
there  is  no  more  equity  that  the  landlord  should  bear  it  than  the 
tenant,  when  the  tenant  had  agreed  expressly  to  pay  it,  and  when 
the  landlord  must  bear  the  loss  of  the  property  destroyed.  The 
calamity  is  mutual;  and  these  losses  by  fire  may  often  proceed  from 
the  carelessness  of  tenants,  and  if  they  can  escape  from  the  rent  by 
leaving  the  property  exposed,  it  might  materially  lessen  the  induce- 
ments to  vigilance  on  their  part 

•  HaUet  V.  WyUe,  3  Johns.  44. 
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Inevitable  Accident. 

Ineyltable  accident  wlU  excuse  a  party  from  a  penalty,  bnt  will  not 
relieve  him  from  his  covenant  to  perfonn. 

Cost  of  Bepaira  to  the  Rented  Premises. 

In  the  modem  cases,  it  has  been  held,  that  where  the  lessee  has 
covenanted  absolutely  to  repair,  he  is  bound  to  do  so,  notwithstand- 
ing the  buildings  were  accidentally  destroyed  by  fire.  And  If  the 
premises  be  out  of  repair,  the  tenant  cannot  make  repairs  at  the 
expense  of  the  landlord,  or  deduct  the  amount  of  them  out  of  the 
rent,  unless  there  be  a  special  agreement  for  that  purpose  between 
the  parties.  But  if  the  tenant  be  not  under  any  agreement  to  repair, 
and  the  premises  become  unsafe  and  useless  from  want  of  repairs, 
the  tenant  from  year  to  year  may  quit  without  notice,  and  he  would 
not  be  liable,  in  an  action  for  use  and  occupation,  for  any  rent  after 
the  occupation  had  ceased  to  be  beneficial 

Tender  of  Sent. 

When  rent  is  due,  a  tender  upon  the  land  is  good,  and  prereaatB  a 
forfeiture.  The  tenant  is  not  bound  to  go  and  seek  the  landlord, 
provided  the  contract  be  silent  as  to  the  place  of  payment,  and  yet 
a  personal  tender  to  the  landlord,  off  the  land,  is  also  good. 

Time  of  Pasnnent. 

The  time  of  payment  depends  ui)on  the  contract;  and  If  there 
be  no  special  agreement  to  the  contrary,  the  payment  would  be  due, 
either  yearly,  half  yearly  or  quarterly,  according  to  the  usage  of  the 
country,  and  the  presumed  intention  to  conform  to  it  If  there  be 
no  usage  in  the  case,  the  rent  is  due  at  the  end  of  the  year.  In  the 
city  of  New  York,  it  is  provided  by  statute,  that  in  the  absence  of 
any  special  agreement,  the  rent  is  payable  quarterly,  and  the  hiring 
terminates  on  the  first  of  May  thereafter. 

Apportionment  of  Bent. 

There  are  two  modes  of  apportioning  rent.  The  one  Is,  by  grant- 
ing the  reversion  of  part  of  the  land  out  of  which  the  rent  issues; 
the  other,  by  granting  part  of  the  rent  to  one  person,  and  part  to  an- 
other. 

Rent  Service  and  Bent  Charg^e. 

In  the  more  ancient  cases,  if  the  owner  of  a  rent  service  purchased 
part  of  the  land  out  of  which  the  rent  issued,  the  rent  was  to  be 
apportioned  according  to  its  just  value,  and  the  tenant  was  discharged 
of  the  rent,  in  a  ratio  to  the  land  purchased.  But  if  a  man  had  a  rent 
charge,  and  purchased  or  released  part  of  the  land  out  of  which  the 
rent  issued,  the  whole  rent  was  held  to  be  extinguished. 
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Objeotions  to  Apportionment. 

The  objeotioii  to  the  apportioiiinent  of  rent  was,  that  it  exposed  the 
tenant  to  several  suits  or  processes  of  distress^  for  a  thing  originally 
entire,  and  he  ought  not  to  be  obliged  to  pay  his  rent  in  different 
parcels^  and  to  several  landlords,  when  he  contracted  to  pay,  in  one 
entire  sum,  to  one  person. 

Necessity  of  Apportionment  of  Bent. 

But  the  oonvenienoe  of  mankind  dictated  the  necessity  d  an 
apportionment  of  rent  in  a  variety  of  cases.  Though  it  was  a  prin- 
ciple of  the  conmuA  law  that  an  entire  contract  could  not  be  ajqpor^ 
tioned,  yet  the  apportionment  of  rent  was,  under  circumstances,  al- 
lowed, either  on  severance  of  the  land  from  which  it  issued,  or  of 
the  reversion  to  which  it  was  an  incident  A  person  may  sell  the 
whole  or  any  part  of  his  reversionary  interest  in  land.  It  may  be 
necessary  to  divide  his  estate  out  on  rent  among  his  children,  or  to 
sell  part  to  meet  a  family  exigency ;  and  it  would  be  intolerable  if 
such  a  necessary  sale  worked  an  extinguishment  of  the  whole  rent. 
The  rent  passes  as  an  incident  to  the  purchaser  of  the  reversion,  and 
the  tenant  may  avoid  several  distresses  by  a  punctual  payment  of 
his  rent 

Bent  Apportioned  to  the  Value  of  the  Land. 

The  rent  is  to  be  apportioned  among  the  several  owners  of  the 
reversion  or  of  the  rent  according  to  the  value  of  the  land;  and  a 
jury,  upon  evidence  produced,  may  apportion  the  rent  to  such  value. 
These  things  are  generally  regulated  by  an  agreement  of  the  parties, 
whenever  a  sale  of  part  only  of  the  demised  premises  is  made,  and 
the  tenant  has  no  concern  with  the  transaction,  since  he  pays  only 
his  stipulated  rent  to  the  claimants  in  the  proportions  settled  by 
themselves. 

Bent  Charge  Apportioned. 

A  rent  charge  may  be  apportioned,  whenever  the  reversioner  or 
owner  of  the  rent  either  releases  part  of  the  rent  to  the  tenant,  or 
conveys  part  of  the  land  to  a  stranger.  The  rent  is  also  liable  to 
apportionment  by  act  of  law,  as  in  cases  of  descent  and  judicial  sales. 

Wrongful  Entry  by  the  Landlord. 

If  the  landlord  enters  upon  part  of  the  demised  premises  by  wrong, 
the  better  opinion  is,  that  he  suspends  the  payment  of  the  whole 
rent  until  the  tenant  be  restored  to  the  entire  possession;  for  the 
lessor  ought  not  to  be  able  so  to  apportion  his  own  wrong  as  to 
oblige  the  tenant  to  pay  anything  for  the  residue;  but  the  rule  is 
otherwise  in  the  case  of  a  lawful  entry  into  part  of  the  demised  prem- 
ises, by  the  authority  of  the  tenant  himself. 
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Commoii  Law  Doctrine  of  Apportloxuiiant. 

The  rule  at  commoii  law  was,  that  neither  law  nor  equity  would 
apportion  rent  as  to  time,  and,  hence,  if  a  tenant  for  life  gave  a 
lease  for  years,  rendering  a  yearly  rent,  and  died  in  the  coarse  of 
the  year,  the  rent  could  not  be  apportioned,  and  the  tenant  would 
go  free  of  rent  for  the  first  part  of  the  year.  The  principle  was, 
that  an  entire  contract  could  not  be  apportioned.  But  the  statute 
of  Geo.  n.  declared  that  apportionment  should  be  made  of  rent  in 
respect  to  time  in  such  cases,  and  that  part  of  the  statute  has  been 
adopted  in  this  country. 

Bemedy  to  Beoover  Bent. 

The  remedy  for  the  recovery  of  rent  depends  upon  the  nature  of 
the  instrument  or  contract  by  which  payment  is  secured.  Hie  suit 
may  be  by  an  action  of  covenant,  or  debt,  or  assumpsit,  for  the  use 
and  occupation  of  the  land.  The  landlord  may  also  re-enter  or 
recover  possession  of  the  land  by  the  action  of  ejectment,  for  non- 
payment of  rent,  provided  half  a  year's  rent  or  more  be  in  arrear, 
and  no  sufficient  distress  can  be  found;  and  if  the  tenant,  in  such 
a  case,  does  not  redeem  within  six  months  after  execution  issued, 
the  land  will  be  deemed  discharged  from  the  lease  or  contract  But 
the  more  usual,  prompt  and  effectual  remedy  is  by  distress,  which 
was  provided  by  the  common  law,  and  has  been  regulated  and  im- 
proved by  statute  in  England  and  in  this  country. 

Distress  for  Bent  in  the  United  States. 

The  English  common  and  statute  law  on  the  subject  of  distress 
for  rent,  and  the  relief  of  landlords,  has  been  adopted  in  most  of  the 
United  States.  It  does  not  exist,  however,  in  North  Carolina  or 
Alabama.  In  Louisiana,  the  right  of  distress  does  not  extend  to 
goods  transiently  or  accidentally  on  the  premises,  and  the  lessor 
may  seize  the  goods  of  the  lessee  while  on  the  land,  or  within  fifteen 
days  after  they  are  removed,  provided  they  continue  to  be  the  prop- 
erty of  the  lessee.  In  the  New  England  states,  their  law  of  attach- 
ment on  mesne  process  may  have  superseded  the  law  of  distress 
for  rent;  but  under  their  attachment  laws,  the  principles  of  the  com- 
mon law  doctrine  of  distress  seem  to  have  been  essentially  assumed, 
subject  to  the  same  checks  and  limitations  which,  under  tiie  English 
statute  law,  have  modified  and  improved  it 

Origin  of  the  Bemedy  by  Distress. 

The  exorbitant  authority  of  the  feudal  aristocracy,  and  the  ex- 
treme dependence  and  even  vassalage  of  the  tenants,  occasioned  the 
introduction  of  the  law  of  distresses,  which  summary  remedy  is  appli- 
cable to  no  other  contracts  for  the  payment  of  money,  .than  those  be- 
tween landlord  and  tenant  The  non-payment  of  rent,  or  non-per- 
formance of  other  stipulated  services,  was  originally,  by  the  feudal 
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law  a  forfeiture  of  the  feud,  and  the  lord  was  at  liberty  to  enter 
and  reassTune  it  The  Beverity  of  those  feudal  forfeitures  was 
softened  into  the  right  of  distress,  which  was  borrowed  from  the 
civil  law,  for  by  that  law  the  creditor  had  the  right  to  seize  a  pledge 
in  order  to  obtain  Justice.  So,  under  the  feudal  law,  instead  of 
insisting  upon  an  absolute  forfeiture  of  the  land,  or  even  of  the  right 
of  the  lord  to  enter  and  hold  the  lands  until  the  tenant  had  rsidered 
his  service,  the  law  substituted  the  seizure  of  the  cattle,  and  other 
movables  found  upon  the  land,  and  allowed  them  to  be  detained  as 
a  pledge  until  the  damages  were  paid. 

Abuses  in  the  Feudal  Mode  of  Distress. 

This  power  of  distress,  as  anciently  used,  became  as  oppressive 
as  the  feudal  forfeiture.  It  was  as  hard  for  the  tenant  to  be 
stripped  in  an  instant  of  all  his  goods,  for  arrears  of  rent,  as  to  be 
turned  out  of  the  possession  of  his  farm.  The  power  of  distraining 
for  rent,  and  other  feudal  services,  became  an  engine  of  great  op- 
pression. A  statute  of  Henry  lEL  restored  the  authority  of  the 
courts  in  this  matter,  and  heavily  amerced  any  one  who  made  an 
excessive  distress.  The  distress  was  not  to  be  removed  from  the 
county,  nor  was  it  to  be  made  upon  the  public  highway,  and  a  remedy 
by  replevin  was  given  for  a  wrongful  seizure.  By  salutary  pro- 
visions, the  power  of  distress  was  confined  to  the  original  intention 
of  the  law,  which  was  to  seize  the  tenant's  goods  by  way  of  {dedge^ 
in  order  to  compel  him  to  perform  his  feudal  engagements. 

BestrictlonB  of  Distress  by  the  Common  Law. 

The  common  law'  imposed  some  benign  restrictions  upon  this 
summary  process  of  distress.  It  forbade  perishable  articles  to  be 
distrained,  also  the  tools  and  implements  of  a  man's  trade,  as  well 
as  the  beasts  of  the  plough,  provided  other  articles  could  be  found; 
because  the  taking  of  such  articles  would  probably  render  the  ten- 
ant unable  to  redeem  the  pledge.  The  goods  were  also  to  be  placed 
in  a  pound,  and  there  kept  safely,  without  being  used  by  the  land- 
lord, until  they  were  redeemed. 

Replevin  of  the  Ooods. 

But  if  the  tenant  denied  the  rent  to  be  due,  or  averred  it  to  have 
been  paid,  the  law  provided  him  with  a  remedy  by  the  writ  of  re- 
plevin; which  was  a  writ  authorizing  the  sheriff  to  take  back  the 
pledge,  and  deliver  it  to  the  tenant,  on  receiving  security  from  him 
to  prosecute  the  writ  to  effect,  and  to  return  the  goods  taken,  if  he 
should  fail  in  making  good  his  defence. 

Distress  in  Modem  Times. 

In  modem  times,  the  whole  policy  of  the  law  respecting  distresses 
has  been  changed.     It  was  absurd,  that  property  should  be  kept 
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in  an  inactiTe  state,  in  order  to  compel  a  man  to  perform  his  stipu- 
lated payment  A  distress  at  tUs  day  is  no  more  than  a  summary 
mode  of  seizing  and  selling  the  tenant's  property,  to  satisfy  the  rent 
which  he  owes;  and  the  extent  and  manner  of  the  operaticm  has 
been  changed,  and  made  reasonable  and  just,  conducive  to  the 
security  of  the  landlord,  and  the  protection  of  commerce. 

ProcesB  of  Distress. 

When  rent  is  due  and  unpaid,  and  when  no  judgment  in  a  personal 
action  has  been  had  for  the  recovery  of  the  same,  the  landlord,  upon 
demand,  may  enter  immediately,  by  himself  or  his  agent,  upon  the 
demised  premises,  and  distrain  any  goods  and  chattels  found  there, 
belonging  to  the  tenant  or  others.  This  right  to  distrain  any  goods 
upon  the  premises  is  founded  ui)on  reasons  of  public  policy,  and  to 
prevent  collusion  and  fraud. 

Goods  Exempted  from  Llstress. 

This  privilege  of  distress  is  subject  to  many  exceptions.  Articles 
temporarily  placed  upon  the  land  by  way  of  trade,  and  belonging 
to  third  persons,  are  exempted  from  distress  f romi  motives  of  public 
convenience.  The  goods  of  a  guest,  or  a  horse  at  a  public  inn,  or 
at  a  livery  stable,  or  the  goods  of  a  boarder  at  a  boarding  house,  or 
com  at  a  mill,  or  cloth  at  a  tailor's  shop,  or  goods  ddivered  to  a  per- 
son exercising  a  public  trade,  to  be  wrought  in  the  way  of  his  busi- 
ness, or  cattle  upon  the  land  for  a  night,  on  the  way  to  market,  or 
goods  deposited  in  a  warehouse,  or  with  an  auctioneer  for  sale,  or 
on  storage  in  the  way  of  trade,  or  goods  of  a  principal  in  the  hands 
of  a  factor,  are  not  distrainable  for  rent  The  exemption  apparently 
is  general  in  those  cases  in  which  the  course  of  business  necessarily 
puts  the  tenant  in  temporary  possession  of  the  property  of  his  cus- 
tomers. 

Cattle  of  a  Strang^er. 

With  respect  to  the  cattle  of  a  stranger  found  upon  the  land,  there 
is  this  distinction,  that  if  they  broke  in  they  are  distrainable  im- 
mediately; but  if  the  fences  were  bad,  they  are  not  distrainable, 
until  the  owner,  after  notice,  has  neglected  to  take  them  away. 
Corn  and  grass,  whether  growing  or  cut,  are  seizable  by  way  of  dis- 
tress, and  those  articles  and  cattle  may  be  secured  or  impounded 
upon  the  premises,  and  there  sold. 

Seizure  upon  the  Highway. 

The  distress  must  be  reasonable,  and  it  cannot  be  made  upon  the 
public  highway,  or  removed  out  of  the  county.  The  highway  should 
be  secure  to  the  tenant  for  the  intercourse  of  commerce,  and  the 
preservation  of  order. 
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Beasts  of  the  Plough  and  Implements  of  Trade. 

These  cannot  be  taken  for  rent,  so  long  as  other  properly  can  be 
found;  bnt  they  may  be  distrataied,  if  not  in  actual  use  at  the  time^ 
and  there  be  no  other  sufficient  distress  on  the  premises.  It  has 
been  a  question,  whether  an  implement  of  trade  in  actual  use  could, 
under  any  circumstances,  be  distrained  for  rent  at  such  time.  Eng- 
lish cases  differ  on  this  point,  but  a  Massachusetts  case,  under  its 
law  of  attachment  under  mesne  process,  which  is  analogous  to  the 
common  law  doctrine  of  distress  for  rent,  held,  that  a  stage  coach 
at  a  tayem,  in  preparation,  and  nearly  ready  to  depart,  might  be 
attached.!^ 

Things  not  Distrainable. 

Chief  Justice  Willes  mentions  as  things  not  distrainable  at  com- 
mon law:  {!)  Things  annexed  to  the  freehold.  (2)  Things  deliyered 
to  a  person  exercising  a  public  trade  to  be  worked  up  or  managed 
in  the  way  of  his  trade;  as  a  horse  at  a  smith's  shop,  material  sent 
to  a  weaver's,  a  horse  brought  to  an  inn.  A  carriage  left  at  a  lirery 
stable  is  not  privileged  from  distress,  however,  for  rent  by  the  lessor 
of  the  stable.  (3)  Sheaves  of  com.  (4)  Beasts  of  the  plough,  and 
instruments  of  husbandly.  (5)  Instruments  of  a  man's  trade 
These  two  last  sorts  were  exempted  only  where  there  was  other 
sufficient  distress  upon  the  pranises. 

Appraisement  and  Sale. 

After  the  distress  has  been  duly  made,  If  the  goods  be  not  re- 
plevied within  Ave  days  after  notice,  the  statute  of  New  York  has 
provided,  that  the  goods  shall  be  forthwith  appraised  and  sold  at 
public  vendue,  under  the  superintendence  of  a  sheriff  or  constable^ 
toward  satisfaction  of  rent 

Illegal  Distraint  and  Bescue  of  Goods. 

This  law  of  distress  is  liable  to  so  much  abuse,  that  the  law  affixes 
the  penalty  of  double  damages  against  the  landlord,  if  he  distrains 
when  no  rent  is  due,  and  of  treble  damages  against  the  tenant^  if  he 
unlawfully  rescues  the  goods  distrained. 

Becovery  of  Possession  of  the  Premises. 

If  the  tenant  holds  over,  the  possession  may  be  recovered  in  New 
York,  by  the  landlord,  under  a  new  and  summaiy  course  of  proceed- 
ing, which  applies  to  tenants  for  years,  and  from  year  to  year,  or 
for  part  of  a  year,  or  at  will,  or  at  sufferance,  and  to  the  assigns, 
under  tenants  or  legal  representatives  of  such  tenant;  and  it  applies 
to  holding  over  after  the  expiration  of  the  term  without  permission, 
or  after  default  in  the  payment  of  rent  pursuant  to  contract. 

»  Potter  ▼.  HaU,  3  Pick.  36a. 
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Notice  to  Deliver  Possesaioxu 

In  New.  York,  in  the  case  of  a  tenancy  at  wfll,  or  snflerance,  one 
month's  previoas  notice  in  writing  to  the  tenant  to  remove,  mnst 
be  given;  and  in  case  the  proceeding  be  for  non-payment  of  rent, 
there  mnst  have  been  a  previous  d^nand  for  the  rent,  or  three  days' 
notice  in  writing  to  pay,  or  deliver  the  possession.  (This  summary 
remedy  for  non-payment  of  rent  applies  also  where  a  tenant  has 
been  discharged  under  the  insolvent  law,  or  after  the  estate  has 
been  sold  under  an  execution  against  the  tenant.  But  it  does  not 
apply,  when  it  shall  appear  that  satisfaction  for  the  rent  mig^t 
have  been  obtained  by  distress. 

Goods  Bemoved  by  Tenant. 

At  common  law,  distress  could  only  be  made  on  the  land  out  of 
which  the  rent  issues;  but  now,  by  statute,  if  the  tenant  removes 
his  goods,  before  or  after  the  rent  becomes  due,  leaving  the  rent 
unpaid,  such  goods  are  not  only  liable  to  be  seized  wherever  found, 
at  any  time  within  thirty  days  after  the  rent  becomes  due,  though 
the  removal  may  have  been  at  any  time  within  six  months  preceding, 
but  the  tenant  forfeits  double  the  value  of  the  goods,  if  the  removal 
was  fraudulent 

Landlord's  Claim  on  Proceeds  of  Execution. 

The  statute  provides,  that  no  goods  of  a  tenant,  or  of  any  other 
person  being  on  the  premises,  and  liable  to  distress,  can  be  taken  on 
an  execution  at  the  instance  of  a;  creditor,  until  arrears  of  rent  due 
at  the  time,  and  not  exceeding  one  year,  be  previously  deducted. 
The  sheriff  must  have  written  or  parol  notice  of  the  landlord's  claim, 
otherwise  he  is  not  bound  to  know  the  facts.  The  one  year's  rent  to 
the  landlord,  in  the  case  of  execution  against  the  personal  property 
of  the  tenant,  refers  to  the  last  year's  rent 

Bond  of  Tenant  Substituted  for  the  Lden. 

In  New  York,  if  the  tenant  denies  that  rent  is  due  as  claimed,  he 
may  tender  a  bond  with  sureties  to  the  officer  to  pay  all  rent  due, 
not  exceeding  one  year's  rent  The  bond  is  to  be  executed  to  the 
landlord,  and  delivered  to  him  and  for  his  use,  by  the  officer,  and 
it  is  to  be  received  as  a  substitute  for  his  lien  on  the  execution. 

Effect  of  a  Previous  Sale  of  the  Qoods. 

This  power  of  the  landlord  does  not  extend  to  the  seizure  of  goods, 
as  a  distress  for  rent,  when  the  goods  have  been  sold  bona  fide,  and 
for  a  valuable  consideration,  either  by  the  tenant  himself,  or  by 
execution,  before  the  seizure  was  made.  But  a  mortgage  of  the 
goods  will  not  protect  them  from  distress. 
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Distress  after  the  Term  of  Tenancy. 

If  the  interest  of  the  tenant  in  the  tenn  has  eeased,  and  the  ten- 
ancy  ended,  and  the  tenant,  with  his  goods,  removed  from  the  prem- 
ises, a  distress  for  rent  conid  not  formerly  be  made^  thongh  it  be 
within  thirty  days  thereafter.  But  by  the  statute  (tf  Anne,  which 
has  been  adopted  in  this  country,  the  remedy  by  distress  is  extended 
to  six  months  after  the  determination  of  the  tenant's  lease,  whether 
the  lease  be  for  life,  for  years,  or  at  wilL  In  New  YorlL,  the  distress 
may  be  made  upon  any  goods  remaining  or  removed,  in  the  same 
manner,  within  the  same  time,  and  under  the  same  provisions  and 
restrictions,  as  if  the  tenancy  had  not  ended. 

Rent  Included  in  the  Distress. 

The  distress  may  also  be  made  in  New  York,  under  the  above  lim- 
itations, for  all  the  arrears  of  rent  arising  during  the  tenancv«  thooidi 
the  rent  of  several  years  be  in  arrears.^^ 

Advantages  of  this  Remedy. 

This  law  of  distress  may  be  deemed  rather  prompt  and  strict  with 
respect  to  the  interests  of  the  landlord,  but  it  is  probably  a  neces- 
sary provision,  and  one  dictated  by  soimd  policy.  It  is  best  for  the 
tenant  that  he  should  be  compelled  to  the  punctual  performance  of 
his  contract  It  stimulates  to  industry,  economy,  temperance  and 
vigilance;  and  it  would  retard  the  growth  and  prosperity  of  our 
cities,  if  the  law  did  not  afford  landlords  a  speedy  and  efFectaal 
security  for  their  rents  against  the  negligence,  extravagance  and 
fraud  of  tenants.  It  is  that  security  which  encourages  moneyed 
men  to  employ  their  capital  in  useful  and  elegant  improvements.  If 
they  were  driven  to  the  slow  process  of  a  suit  at  law  for  their  rent,  it 
would  lead  to  vexatious  litigation,  and  be  detrimental  to  the  public 
welfare. 

"^  Webber  v.  Shearman,  6  Hill,  aoi 
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LECTURE  Un. 
HISTOBY  OF  THE  LAW  OF  TENUBB. 

Tenure  Defined. 

Tenure  is  inseparable  from  the  idea  of  property  in  land,  according 
to  the  theory  of  the  English  law.  All  the  land  in  England  is  held 
mediately  or  immediately  of  the  king.  The  term  tennre  applies 
to  all  lands;  and  all  proprietors  of  land,  except  the  king,  are  legally 
tenants.  To  express  the  highest  possible  interest  that  a  subject 
can  have  in  land,  the  English  law  uses  the  term  fee-simple,  or  a  ten- 
ancy in  fee,  and  supposes  that  some  other  person  retains  the  abso- 
lute and  ultimate  right 

The  King  as  Lord  Paramount. 

The  king  is,  by  fiction  of  law,  the  great  lord  paramount,  and 
supreme  proprietor  of  all  the  lands  in  the  kingdom,  and  for  which 
he  is  not  bound  by  services  to  any  superior.  The  king  cannot  grant 
land  to  which  the  reservation  of  tenure  is  not  annexed. 

Allodium  Defined. 

The  vassal  took  the  profits,  but  the  property  of  the  soil  remained 
in  the  lord,  and*  the  seigniory  of  the  lord  and  the  vassal's  feud  made 
tc^ether  that  absolute  estate  of  inheritance^  which  the  feudists 
called  allodium. 

Tenure  in  this  Ootintry. 

The  idea  of  tenure  pervades,  to  a  considerable  degree,  the  law  of 
real  property  in  this  country.  The  title  to  land  is  essentially  allo- 
dial, and  every  tenant  in  fee-simple  has  an  absolute  and  perfect 
title,  by  the  tenure  of  free  and  common  socage.  In  many  of  the 
states,  there  were  never  any  marks  of  feudal  tenure,  and  in  all  of 
them  the  ownership  of  land  is  free  and  independent.  The  distinc- 
tion in  this  country  between  feudal  and  allodial  estates,  either  does 
not  exist  at  all,  or  it  has  become  merely  nominal. 

Origin  of  Feudal  Tenures  in  Europe. 

The  relation  of  patron  and  client  among  the  Romans  resembled, 
in  some  respects,  the  feudal  lord  and  vassal;  and  the  grants  of  for- 
feited lands  by  the  Roman  conquerors  to  their  veteran  soldiers,  as  a 
recomi)ense  for  past  services,  or  on  the  condition  of  rendering  future 
military  service,  partook  of  the  feudal  customs  and  tenures.  But 
the  connection  between  patron  and  client  was  civil  and  not  military, 
and  the  Roman  estates  were  stable,  and  of  the  nature  of  allodial 
property. 
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Gothic  Conquerors  Originated  the  Feudal  System. 

The  better  oirinion  la,  that  the  origin  of  the  feudal  ^ystein  is  essen- 
tiallj  to  be  attributed  to  the  n<Hrthem  Gothic  conqnerms  of  the 
Roman  empire.  It  was  part  of  their  military  policy,  in  order  to 
secure  their  conquests.  The  chieftain,  as  head  or  reiM^esentattre 
of  his  nation,  allotted  portions  of  the  conquered  lands,  in  pareds» 
to  his  principal  followers,  and  thej,  in  their  turn,  gaye  smaller  par> 
eels  to  their  sub-tenants  or  vassals,  and  all  were  granted  under  the 
same  condition  of  fealty  and  military  servioe. 

Land  among  the  Ancient  Qermans. 

The  manners  of  the  early  Germans  and  the  state  of  their  prc^rty 
fitted  them  for  the  introduction  of  the  feudal  tenures.  Land,  with 
them,  was  not  subject  to  Individual  ownership,  but  belonged  as  com- 
mon property  to  the  community,  and  portions  of  it  were  annually 
divided  among  the  members  of  each  respective  tribe^  according  to 
rank  and  dignity.  The  German  nations  beyond  the  Rhine  and 
Danube  prescribed  limits  to  the  march  of  the  Roman  legions,  re* 
sented  every  attempt  to  establish  the  government,  arts,  instituti<Mis 
and  laws  of  Rome,  and  preserved  unimpaired  their  native  usages, 
fierce  manners,  and  independent  geniua 

Franks,  Borgundians  and  LombardB. 

The  traces  of  the  feudal  policy  were  first  distinctly  perceived 
among  these  nations  after  they  had  Invaded  the  Roman  provinces. 
They  generally  permitted  the  Roman  institutions  to  remain  in  the 
cities  and  towns,  but  they  claimed  a  proportion  of  the  land  and 
slaves  of  the  provincials,  and  brought  their  own  laws  and  usages 
with  theuL 

Supplanting  the  Boman  Laws. 

The  crude  codes  of  the  barbarians  were  reduced  to  writing  after 
they  had  settled  in  their  new  conquests,  and  they  supplanted,  in 
a  great  degree,  the  Roman  laws.  The  conquered  lands  were  appro- 
priated by  the  military  chiefs  to  their  faithful  foDowers,  with  the 
condition  of  military  service  annexed,  and  this  was  the  origin  of 
fiefs  and  feudal  tenures.  The  volxmteers  or  companions  in  Ger- 
many became  loyal  vassals  under  the  feudal  grants. 

Feudal  Qrants. 

These  grants  or  benefices  were,  in  their  origin,  for  life,  or  per- 
haps only  for  a  term  of  years.  The  vassal  had  the  right  to  use  the 
land,  and  take  the  profits,  and  he  was  bound  to  return  such  feudal 
duties  and  services  as  belonged  to  a  military  tenure.  The  projierty 
of  the  soil  remained  in  the  lord  from  whom  the  grant  was  received. 
The  right  to  the  soil,  and  to  the  profits  of  the  soil,  were  regarded 
as  separate  and  distinct  rights.     The  distinction  continued  when 
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fends  became  hereditary.  There  was  a  strong  analogy  between 
lands  held  by  fendal  tennre,  and  lands  held  in  trust;  for  the  trus- 
tee has  technical  legal  title,  but  the  cestui  que  trust  reaps  the 
prollta  The  leading  principle  of  feudal  tenures,  in  the  original 
character  of  feuds^  was  the  condition  of  rendering  military  service. 

Allodial  lisnds. 

Prior  to  the  introduction  of  the  feudal  system,  lands  were  allodial, 
and  held  in  free  and  absolute  ownership,  like  personal  property. 
Allodial  land  was  gradually  supplanted  by  the  law  of  tenures,  which 
were  never  so  entirely  introduced,  as  to  abolish  all  vestiges  of  allo- 
dial estates.  (Considerable  portions  of  land  in  continental  Europe 
continue  allodial,  and  to  this  day  courts  presume  lands  to  be  allodial, 
until  they  are  shown  to  be  feudal,  while,  in  other  parts>  they  pre- 
sume the  lands  to  be  feudal,  until  they  are  shown  to  be  aUodiaL 

Hereditary  Benefices. 

The  precise  time  when  beneflces  became  hereditary,  is  uncertain. 
Probably  in  the  age  of  Charlemagne,  who  facilitated  the  conversion 
of  allodial  into  feudal  estates.  The  perpetuity  of  fiefs  was  at  last 
established  by  a  general  law,  which  allowed  fiefs,  in  imitation  of 
allodial  estates,  to  descend  to  the  children  of  the  possessor.  The 
perpetuity  of  flefs  was  established  earlier  in  France  than  in  Ger- 
many, but  throughout  the  continent,  they  had  become  hereditary, 
with  the  right  of  primogeniture,  and  all  other  incidents  peculiar  to 
feudal  governments,  long  before  the  era  of  the  Norman  conquest 

Frlmogreniture. 

The  right  of  primogeniture,  and  preference  of  males  in  the  line 
of  succession,  became  maxims  of  inheritance  in  pursuance  of  the 
original  militaiy  policy  of  the  feudal  systenL  It  was  the  object 
of  these  rules  to  preserve  the  fee  entire  and  undivided,  and  to  have 
at  all  times  a  vassal  competent,  from  his  sex  and  age,  to  render  the 
required  military  service. 

Snbixifendations. 

The  practice  of  subinfeudations  by  the  higher  ranks  of  feudal 
vassals,  grew  with  the  growth  of  tenures,  and  were  created  on  the 
same  condition  of  military  service  by  the  inferior  vassals  to  their 
immediate  lords.  The  feudal  governments  gradually  assumed  the 
appearance  of  combinations  of  military  chieftains,  in  a  r^^ar  order 
of  subordination,  loosely  connected  with*  each  other,  and  feebly  con- 
trolled by  the  monarch. 

Allodial  Froprietom. 

It  appears,  at  first  view,  extraordinary,  that  the  free  and  rational 
allodial  property,  suited  to  the  wants  of  individuals  and  the  exi- 
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gencies  of  society,  shonld  ever  have  been  yolontarily  exchanged  far 
a  feudal  tennre.  As  a  general  rule,  the  allodial  proprietor  had  the 
entire  dominion.  He  held  of  no  superior  to  whom  he  owed  homage, 
or  fealty,  or  military  service.  His  estate  waa  deemed  subserylent 
to  the  purposes  of  commerce.  It  was  alienable  at  the  will  €t  the 
owner,  was  a  pledge  to  the  king  for  the  good  behavior  of  the  sub- 
ject, and  was  liable  to  forfeiture  for  crimes  against  the  state.  It 
was  a  security  to  individuals  for  the  performance  of  contracts,  and 
might  be  taken  and  sold  for  debt  It  passed  to  all  the  children 
equally  by  inheritance.  In  these  respects  allodial  estates  were  the 
very  reverse  of  lands  held  by  a  feudal  tenure.  Land  under  that 
servitude  was  locked  up  from  conmierce,  and  from  that  control  ov^ 
it  by  the  owner,  so  necessary  in  the  business  of  social  life. 

Introductioxi  of  the  Feudal  Policy. 

After  the  overthrow  of  the  western  empire,  the  feudal  policy  was 
gradually  adopted  throughout  Europe  upon  the  principle  c^  self 
preservation.  The  turbulent  state  of  society  consequent  upon  the 
violent  fall  of  that  empire,  and  the  want  of  regular  government 
competent  to  maintain  order  and  justice,  encouraged  the  feudal  as- 
sociation. A  feudal  lord  and  his  vassals,  connected  by  the  mutual 
obligation  of  protection  and  service,  acted  in  concert  and  with 
efficacy.  A  proud  and  fierce  feudal  chief  would  revenge  any  injury 
offered  to  himself  or  any  of  his  dependents.  Much  higher  compo- 
sitions were  exacted,  even  in  the  courts  of  justice,  for  injuries  to 
vassals,  than  to  allodial  proprietors. 

Weakness  of  Allodial  Froprieton. 

Feudal  proprietors  were,  in  some  measure,  in  the  oondition  of 
aliens  and  outlaws,  in  the  midst  of  society;  and  the  feudal  tenants, 
united  under  a  powerful  chieftain,  had  an  advaati^;e  over  allodial 
proprietors,  as  a  disciplined  army  enjoys  over  a  dispersed  multitude, 
and  were  enabled  to  commit,  with  impunity,  injuries  upon  their  de- 
fenceless neighbors.  Allodial  proprietors,  having  no  adequate  1^^ 
protection,  were  forced  to  fly  for  shelter  within  the  enclosure  of  the 
feudal  association.  They  surrendered  their  lands  to  some  powerful 
chief,  rendered  him  homage  and  fealty,  received  back  their  lands 
under  the  burdensome  services  of  a  feudal  tenure,  and  partook  of 
the  security  of  vassals,  at  the  expense  of  the  dignity  of  freemen. 
In  this  way  the  feudal  system  gradually  extended  over  Europe. 

Original  ObJectB  of  Feudalism. 

A  state  of  anarchy  was  the  cause,  rather  than  the  effect  of  the 
establishment  of  feudal  tenures.  The  original  policy  of  the  system 
was  generous  and  reasonable,  having  in  view  public  defence  and 
private  protection.    It  was  introduced  and  cherished  in  the  spirit 


LBCT,  63J  LAW  OF  TENURE,  665 

of  freedom,  and  it  had  a  tendenoj,  before  its  original  design  was 
perverted  and  abnsed,  to  promote  good  faith,  to  purify  public  mor- 
als, and  to  elevate  social  sympathies. 

Degeneracy  of  Feudalism. 

But  the  feudal  system  degenerated  in  the  process  of  time^  and 
became  the  parent  of  violence  and  anarchy,  promoted  private  wars, 
and  led  to  a  ^stem  of  grievous  oppression.  Except  in  England, 
it  annihilated  the  popular  liberties  of  every  nation  in  which  it 
prevailed,  and  it  has  been  the  great  effort  of  modem  times  to  subdue 
its  claims,  and  recover  the  free  enjoyment  and  independence  of  al- 
lodial estates. 

History  of  Feudal  Tenures  in  England. 

England  was  distinguished  above  every  part  of  Europe  for  the 
universal  establishment  of  the  feudal  tenures.  There  is  no  presump- 
tion in  the  English  law,  of  the  existence  of  allodial  lands.  They  are 
all  held  by  some  feudal  tenure.  There  were  traces  of  feudal  grants, 
and  of  the  relation  of  lord  and  vassal,  in  the  time  of  the  Anglo-Sax- 
ons; but  the  formal  establishment  of  feudal  tenures  was  in  the 
reign  of  William  the  Conqueror. 

Two  Kinds  of  Tenures. 

The  tenures  which  were  then  authoritatively  established  were 
of  two  kinds,  according  to  the  services  annexed;  the  one  by  knight 
service,  in  which  the  services,  though  occasionally  uncertain,  were 
altogether  of  a  military  nature,  and  deemed  highly  honorable;  or 
they  were  tenures  by  socage,  in  which  the  services  were  defined 
and  certain,  and  generally  of  a  predial  or  pacific  nature. 

Knight  Service. 

This  tenure,  in  addition  to  the  obligation  of  fealty  and  of  military 
service  for  forty  days  in  the  year,  was  subject  to  certain  hard  con- 
ditions. The  tenant  was  bound  to  aid  his  lord  with  money  on  cer- 
tain emergent  calls,  as  when  the  lord's  daughter  was  married,  or 
his  son  made  a  knight,  or  when  the  lord  himself  was  taken  prisoner. 
80,  when  a  tenant  died,  his  heir  at  law  was  obliged  to  pay  a  relief 
to  the  lord  for  being  permitted  to  succeed  to  the  inheritance.  If 
the  heir  was  under  age,  the  lord  was  entitled  to  the  wardship  of  the 
heir,  and  the  profits  of  the  land  during  his  minority.  Various 
modes  were  devised  to  elude  the  hardships  of  this  guardianship 
in  chivalry.  The  lord  had  also  a  right  to  dispose  of  his  infant  ward 
in  marriage,  and  if  the  ward  refused,  he  or  she  forfeited  as  much 
as  was  arbitrarily  assessed  for  the  value  of  the  match.  If  the 
tenant  aliened  his  land,  he  was  liable  to  pay  a  fine  to  the  lord  for 
the  privilege  of  selling.    Lastly,  if  the  tenant  died,  without  leaving 
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an  heir  campetent  ta  perform  the  feudal  serrlees,  or  wa»  eonytcted 
of  treason  or  felony,  the  land  escheated,  or  reverted  to  the  feudal 
lord. 

OppressionB  of  Texxure  by  Knight  Service. 

The  greater  part  of  the  lands  in  England  were  held  by  the  tenure 
of  knight  service,  and  several  of  these  consequences  of  the  feudal 
tenure  belonged  also  to  tenure  in  socage.  The  oppression  of  the 
feudal  conditions  of  relief,  wardship,  and  nmrriage  was  enormously 
severe  even  down  to  the  reign  of  the  Btuarts. 

Death  of  a  Tenant  in  Oapite. 

Upon  the  death  of  a  tenant  in  capite,  his  land  was  seized  by  the 
crown,  and  an  inquisition  taken,  stating  the  description  and  value 
of  the  estate,  and  the  name  and  age  of  the  heir.  The  adult  heir 
appeared  in  court  and  did  homage  to  the  king.  He  then  paid  his 
relief  and  recovered  the  estate.  If  the  heir  was  a  minor,  the  land 
remained  in  wardship  until  he  was  of  age,  when  he  sued  out  process 
to  procure  his  release.  The  sale  of  the  marriage  of  the  heir,  whether 
male  or  female,  was  a  valuable  perquisite  to  the  king  or  his  grantee. 
The  ward  was  in  contempt,  if  he  or  she  refused  the  proffered 
match.  Under  Henry  JL  the  crown  wards  were  inventoried  like 
the  slaves  of  a  plantation. 

Magna  Oharta. 

The  abuses  of  the  feudal  connection  took  place  equally  in  other 
parts  of  Europe,  but  the  spirit  of  rapacity  met  with  a  more  steady 
resistance  in  England  than  elsewhere.  This  resistance  produced 
the  memorable  national  compact  of  Magna  Gharta,  which  corrected 
the  feudal  policy,  and  checked  many  grievances  of  feudal  t^iurea 

Bestraint  of  Alienation. 

A  feoffment  in  fee  did  not  originally  pass  an  estate  in  the  sense 
we  now  use  it  It  was  only  an  estate  to  be  enjoyed  as  a  benefice, 
without  the  power  of  alienation,  in  prejudice  of  the  heir  or  the  lord; 
and  the  heir  took  it  as  a  usufructuary  Interest;  and  in  default  of 
heirs  the  tenure  became  extinct,  and  the  land  reverted  to  the  lord. 
The  heir  took  by  purchase,  and  independent  of  the  ancestor,  who 
could  not  aliene;  nor  could  the  lord  aliene  the  seigniory  without  the 
consent  of  the  tenant  This  restraint  on  alienation  was  contrary 
to  the  nature  and  value  of  property,  and  the  love  of  independence. 
It  arose  partly  from  favor  to  the  heir,  and  partly  from  favor  to  the 
lord,  and  the  genius  of  the  feudal  system  was  originally  very  strong 
in  favoring  restraints  upon  alienation. 

Bemoval  of  Feudal  Bestraints  of  Alienation. 

The  first  step  taken  to  mitigate  the  severe  restriction  upon  aliena* 
tion  of  the  feudal  estate  was  the  power  of  alienation  by  the  tenant 
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with  leave  of  the  lord,  and  this  tended  to  leave  the  heir  dependent 
npon  the  ancestor.  The  right  of  alienation  was  first  applied  to  the 
lands  acquired  by  the  tenant  by  purchase.  In  Olanville's  time,  a 
person  cotdd  allene  a  reasonable  part  of  his  land  by  inheritance  or 
purchase;  and  if  he  had  no  heirs  of  his  body,  he  might  allene  the 
whole  of  his  purchased  lands.  If,  however,  he  had  a  son  and  heir, 
he  could  not  disinherit  him,  and  allene  the  whole,  even  of  his  pur- 
chased lands.  The  restraint  was  almost  absolute,  when  the  tenant 
was  in  by  descent,  and  quite  relaxed  when  he  was  in  by  purchase; 
and  there  was  no  distinction,  whether  the  fief  was  held  by  a  mili- 
tary or  socage  tenure.  The  free  alienation  of  land  commenced 
with  burgage  tenures,  and  was  dictated  by  the  genius  of  commerce. 
The  next  variation  in  favor  of  the  tenant  was  the  right  to  allene 
without  the  lord's  license,  when  the  grant  was  to  him,  his  heirs  and 
assigns,  subsequently,  he  could  charge,  encumber  or  allene  the 
lands  where  the  grant  was  only  to  him  and  his  heirs. 

Subinfeudation. 

This  was  also  an  Indirect  mode  of  transferring  the  fief,  and  re- 
sorted to  as  an  artifice  to  elude  the  feudal  restraint  upon  aliena- 
tion, but  the  statute  of  quia  emptores  of  Edw.  L  prohibited  sub- 
infeudation to  all  but  the  king's  vassals. 

Knight  Service  Abolished. 

Successive  Improvements  in  the  character  of  the  estate,  and  the 
condition  of  the  tenant  relieved  the  nation  from  some  of  the  prom- 
inent evUs  of  the  feudal  investiture.  Upon  the  restoration  of  Ghas. 
n.,  tenure  by  knight  service,  with  all  its  grievous  Incidents,  was 
abolished,  and  the  tenure  of  land  was,  for  the  most  part,  turned 
into  free  and  common  socage,  and  everything  oppressive  in  that 
tenure  was  also  abolished.  The  statute  of  Ghas.  IL  essentially  put 
an  end  to  the  feudal  system  in  England,  although  some  feudal  fic- 
tions are  still  retained  in  the  socage  tenures. 

Socage  Tenure. 

Socage  tenure  denotes  lands  held  by  a  fixed  and  determinate 
service,  which  is  not  military,  nor  in  the  power  of  the  lord  to  vary 
at  his  pleasure.  It  was  the  certainty,  and  pacific  nature  of  the 
service,  duty,  or  render,  which  made  this  species  of  tender  a  safe- 
guard against  the  wanton  exactions  of  the  feudal  lords,  and  rendered 
it  of  such  inestimable  value.  The  ancient  English  desired  to  change 
their  tenures  by  knight  service  into  tenure  by  socage.  Socage  ten- 
ures, however,  are  of  feudal  extraction,  and  retain  some  of  the  lead- 
ing properties  of  feuds. 

In  the  United  States. 

Feudal  incidents  of  socage  tenure  have  either  never  existed  or 
have  ceased  to  exist  in  the  United  States  in  any  essential  respects. 
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The  only  feudal  fictions  which  are  retained,  consist  of  the  feudal 
principle,  that  the  lands  are  held  of  some  superior  or  lord,  to  whom 
the  obligation  of  fealty,  and  to  pay  a  determinate  rent,  are  dne.  In 
Kew  York,  the  abolition  of  tenures  does  not  discharge  any  rents 
or  services  certain,  which  have  been  or  may  be  created  or  reserved. 
The  lord  paramount  of  all  socage  land  was  none  other  than  the 
people  of  the  state,  and  to  them  only,  the  duty  of  fealty  was  to  be 
rendered;  and  quit-rents  which  were  due  to  the  king  on  aU  colonial 
grants  are  now  nearly  extinguished. 

Fealty. 

The  incidents  which  discriminated  socage  tenure  from  allodial 
property  are  confined  to  the  doctrine  of  fealty,  and  of  holding  of 
a  superior  lord.  Fealty,  by  the  ancient  law,  was  the  foundation  of 
the  feudal  association.  It  could  not  be  dispensed  with,  remitted 
or  discharged,  because  it  was  the  bond  of  the  whole  feudal  policy. 
It  was  an  oath  of  fidelity  to  the  lord  in  these  words: 

Oafh  of  Fealty. 

^'Know  ye  this,  my  lord,  that  I  shall  be  faithful  and  true  unto  you, 
and  faith  to  you  shall  bear,  for  the  lands  which  I  claim  to  hold  of 
you,  and  that  I  shall  lawfully  do  to  you  the  customs  and  services 
which  I  ought  to  do  at  the  terms  assigned;  so  help  me  God  and  his 
saints."  This  oath  of  fealty  was  the  parent  of  the  oath  of  alle- 
giance. 


Homage  was  the  most  honorable  and  the  most  humble  service  of 
reverence  that  a  frank  tenant  could  make  to  his  lord;  but  it  is  too 
abject  and  servile  a  ceremony  of  submission,  allegiance  and  rever- 
ence, to  be  admissible  at  this  day. 

Fealty  Inseparable  from  Tenure. 

Lands  held  by  socage  tenure,  as  were  all  lands  granted  or  patented 
in  the  United  States  before  the  revolution,  seem  to  have  been  charge- 
able with  this  oath  of  fealty;  and  every  tenant,  whether  in  fee,  for 
life,  or  for  years,  was,  by  the  English  law,  obliged  to  render  it  to  the 
lord  when  required.  Fealty  at  common  law  was  deemed  inseparable 
from  tenure  of  every  kind,  except  the  tenure  in  frankalmoigne; 
but  a  tenant  at  will  was  not  bound  to  it,  as  his  estate  was  too  pre- 
carious; and  there  is  some  doubt  whether  a  tenant  for  years  was 
bound  to  render  fealty  to  the  lessor.  Though  it  is  no  longer  the 
practice  to  exact  the  performance  of  fealty,  yet,  if  required,  it  must 
be  repeated  on  every  change  of  the  lord,  and  the  remedy  for  com- 
pelling the  performance  of  fealty  is  by  distres&  It  may  be  exacted 
in  England  by  landlords  and  lords  of  manors,  from  tenants  other 
than  tenants  at  will,  or  from  year  to  year. 
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Allodial  Estates  Bevived. 

Bj  a  singular  revolution  of  affairs,  allodial  estates,  once  universal 
in  Europe,  and  then  almost  universallj  exchanged  for  feudal  ten- 
ures, have  now,  after  the  lapse  of  many  centuries,  regained  their 
primitive  estimation  in  the  minds  of  freemen. 

Present  Doctrine  in  the  United  States. 

Though  the  doctrine  of  a  feudal  tenure  by  free  and  conmion  socage 
may  be  applicable  to  the  real  property  in  this  country,  chartered 
and  possessed  before  our  revolution,  and  though  every  proprietor 
be  deemed  to  hold  in  fee-simple,  none  of  the  inconveniences  of  ten- 
ure are  felt  or  known.  We  have  very  generally  abolished  the  right 
of  primogeniture,  and  preference  of  males,  in  the  title  by  descent, 
as  well  as  the  feudal  services,  and  the  practice  of  subinfeudation, 
and  all  restraints  on  alienation.  Socage  tenures  no  longer  exist 
in  some  of  the  United  States,  while  they  still  exist,  in  theoiy  at  least, 
in  others,  but  partake  of  the  essential  qualities  of  allodial  estates. 
An  estate  in  fee-simple  means  an  estate  of  inheritance,  and  nothing 
more,  and  has  lost  entirely  its  original  meaning  as  a  beneficiary  or 
usufructuary  estate,  in  contradistinction  to  that  which  is  allodial. 
Whether  a  person  holds  his  land  in  pure  allodium,  or  has  an  absolute 
estate  of  inheritance  in  fee-simple  is  perfectly  immaterial,  for  his 
title  is  the  same  to  every  essential  purpose.  The  distinctioa  be- 
tween the  two  estates  has  become  merely  nominal. 
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LECTURE  LIV 
ESTATES  IN  FEB. 

Feudal  Tenures  Abolished. 

With  TIB,  all  feudal  tenures,  of  every  description,  with  their  inci- 
dents, are  abolished,  subject,  nevertheless,  to  the  liabUily  of  escheat, 
and  to  any  rents  or  services  certain,  which  had  been,  or  might  be, 
created  or  reserved.  Though  the  law  in  some  parts  of  the  United 
States  discriminates  between  an  estate  in  free  and  pure  aUodium, 
and  an  estate  in  fee  simple  absolute,  these  estates  mean  essentially 
the  same  thing,  and  the  terms  may  be  used  indiscriminately,  to  de- 
scribe the  most  ample  interest,  which  can  be  owned  in  land. 

Fee,  Defined. 

A  fee,  in  the  sense  now  used  in  this  country,  is  an  estate  of  inher- 
itance in  law,  belonging  to  the  owner,  and  transmissible  to  his 
heirs.  No  estate  is  deemed  a  fee,  unless  it  may  continue  forever. 
An  estate,  whose  duration  is  circumscribed  by  the  period  of  one  or 
more  lives  in  being,  is  merely  a  freehold,  and  not  a  fee.  A  limitation 
to  a  man  and  his  heirs  during  the  life  or  widowhood  of  a  party  is 
not  an  inheritance  or  fee^  because  the  event  must  necessarily  take 
place  within  the  period  of  a  life.  It  is  merely  a  freehold,  with  a 
descendible  or  transmissible  quality. 

Division  of  Fees. 

Following  the  views  of  Blackstone  and  Coke,  we  shall  divide  the 
subject  into  fees  simple,  fees  qualified,  fees  conditional,  and  fees 
taiL 

L    FEE-SIMPLE  ESTATE. 
Defined. 

Fee-simple  is  a  pure  inheritance,  clear  of  any  qualification  or 
condition,  giving  a  right  of  succession  to  all  the  heirs  generally,  un- 
der the  restriction  that  they  must  be  of  the  blood  of  the  first  pur- 
chaser, and  of  the  blood  of  the  person  last  seised.  It  is  an  estate 
of  perpetuity,  and  confers  an  unlimited  power  of  alienation.  No 
one  is  capable  of  having  a  greater  estate  or  interest  in  land.  Every 
restraint  upon  alienation  is  inconsistent  with  the  nature  of  a  fee- 
simple;  and  if  a  partial  restraint  be  annexed  to  a  fee,  as  a  condi- 
tion not  to  alien  for  a  limited  time,  or  not  to  a  particular  person, 
it  ceases  to  be  a  fee-simple;  and  becomes  a  fee  subject  to  a  condi- 
tion. 

The  Word  "Heirs." 

The  word  ''heirs"  is,  at  conmion  law,  necessary  to  be  used,  if  the 
estate  is  to  be  created  by  deed.    The  limitation  to  the  heirs  must 
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be  made  In  direct  terms,  or  by  Immediate  referenoe,  and  no  substi- 
tuted words  of  perpetuity,  except  in  special  cases,  will  be  allowed 
to  supply  their  idaca  The  location  of  the  word  in  any  particular 
part  of  the  grant  is  not  essential.  The  general  rule  is  applicable 
to  all  conveyances  governed  by  the  rules  of  the  common  law. 
Courts  of  equity  have  followed  this  rule  of  law,  and  the  same  legal 
construction  is  applied  by  them  to  a  conveyance  to  uses.  If  a  man 
purchases  lands  to  himself  forever,  or  to  him  and  his  assigns  for- 
ever, he  takes  but  an  estate  for  life.  Though  the  intent  of  the  par- 
ties be  ever  so  clearly  expressed  in  the  deed,  a  fee  cannot  pass 
without  the  word  **heirs." 

Feudal  GhrantB. 

A  feudal  grant  was  made  in  consideration  of  the  personal  abilities 
of  the  feudatory,  and  his  competency  to  render  military  service; 
and  it  waa  consequently  limited  to  the  life  of  the  donee,  unless  there 
waa  an  express  provision  that  it  should  go  to  his  heirs. 

EzceptionB  to  the  Bole  as  to  the  Word  ^'SCeirs." 

But  this  rule  has  for  a  long  time  been  controlled  by  a  more  lib- 
eral polii^y,  and  is  counteracted  in  practice  by  other  rules  equally 
technicaL  It  does  not  apply  to  conveyances  by  fine,  when  the  fine 
is  in  the  nature  of  an  action;  on  account  of  the  solemnity  of  such 
conveyance.  Nor  does  the  rule  apply  to  a  common  recovery,  which 
is,  in  l^al  contemplation,  a  real  action;  for  the  recoverer  takes  a 
fee  by  fiction  of  law,  according  to  the  extent  of  his  former  estate,  of 
which  he  is  supposed  to  be  disseised.  It  does  not  apply  to  a  release 
by  way  of  extinguishment,  as  of  a  common  of  pasture;  nor  to  a  parti- 
tion between  joint  tenants,  coparceners  and  tenants  in  common; 
nor  to  releases  of  right  to  land  by  way  of  discharge,  or  passing  the 
right,  by  one  joint  tenant  or  coparcener  to  another.  In  taking  a 
distinct  interest  in  his  separate  part  of  the  land,  the  releasee  takes 
the  like  estate  in  quantity  which  he  had  before  in  conmion. 

Corporations  and  Wills. 

Orants  to  corporations  pass  the  fee  without  the  words  heirs  or  sue 
cessors,  because  in  judgment  of  law  a  corporation  never  dies,  but 
has  perpetual  succession.  In  wills,  a  fee  will  also  pass  without  the 
word  "heirs,"  if  the  intention  to  pass  a  fee  can  be  clearly  ascertained 
from  the  will,  or  a  fee  be  necessaiy  to  sustain  the  charge  or  trust 
created  by  the  will.  lA.  court  of  equity  will  supply  the  omission  of 
words  of  inheritance. 

Equitable  Interference. 

In  contracts  to  convey,  courts  of  equity  will  sustain  the  right  of 
a  party  to  call  for  a  conveyance  in  fee,  when  it  appears  to  have  been 
the  intention  of  the  contract  to  convey  a  fee. 
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Statute  Law  as  to  Insertion  of  the  Word  ^Selrs.* 

In  this  country  the  statute  law  of  some  of  the  states  has  abolished 
the  inflexible  role  of  the  common  law,  and  has  rendered  the  inser- 
tion of  the  word  ^Tieirs"  no  longer  necessary.  In  Virginia,  Ken- 
tucky, Mississippi,  Alabama,  and  New  York  the  word  ^^heirs,**  or 
other  words  of  inheritance,  are  no  longer  requisite  to  create  or 
convey  an  estate  in  fee.  Every  grant  or  devise  of  real  estate,  in 
such  states,  passes  all  the  interest  of  the  grantor  or  testator,  unless 
the  intent  to  pass  a  less  estate  or  interest  appears  in  express 
terms  or  by  necessary  implication.  The  statute  of  New  York  adds 
a  provision,  that  in  the  construction  of  every  instrument  creating  or 
conveying  an  estate  or  interest  in  land,  the  courts  shall  carry  into 
effect  the  intention  of  the  parties,  as  deduced  from  the  entire  in- 
strument and  consistent  with  the  rules  of  law.  Some  states,  as 
New  Jersey,  North  Carolina  and  Tennessee,  have  conflned  the  pro- 
vision to  wills,  and  left  deeds  to  stand  upon  the  rules  of  the  common 
law.  They  have  declared,  by  statute,  that  a  devise  of  lands  shall  be 
construed  to  convey  a  fee-simple,  unless  it  appears  by  express  words 
or  manifest  intent,  that  a  lesser  estate  was  intended. 

n.     QUALIFIED,  BASE,  OB  DETERMINABLE  FEB. 

Defined. 

Ttiis  is  an  interest  which  may  continue  forever;  but  the  estate 
is  liable  to  be  determined  without  the  aid  of  a  conveyance,  by  some 
act  or  event,  circumscribing  its  continuance  or  extent  Though 
its  object  may  be  transitory  or  perishable,  yet  such  estates  are 
deemed  fees,  because  they  possibly  may  exist  forever. 

Examples  of  a  Qualified  Fee. 

A  limitation  to  a  man  and  his  heirs,  so  long  as  he  shall  have  heirs 
of  his  body;  or  till  the  marriage  of  a  party;  or  so  long  as  St.  Paul's 
church  shall  stand,  are  instances  in  which  an  estate  will  descend 
to  the  heirs,  but  continue  no  longer  than  the  period  mentioned  in 
the  respective  limitations,  or  when  the  qualification  annexed  to  it  is 
at  an  end. 

TTncertainty  of  the  Event. 

If  the  event  specified  as  the  limit  of  the  continuance  of  the  estate 
becomes  impossible,  as  by  the  death  of  a  party  before  marriage,  the 
estate  then  ceases  to  be  determinable,  and  changes  into  a  simple 
and  absolute  fee;  but  until  that  time  the  estate  is  in  the  grantee, 
subject  only  to  possibility  of  reverter  in  the  grantor.  It  is  the 
uncertainty  of  the  event,  and  the  possibility  that  the  fee  may  last 
forever,  that  renders  the  estate  a  fee,  and  not  merely  a  freehold. 
All  fees,  liable  to  be  defeated  by  an  executory  devise  are  det^mi- 
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nable  fees,  and  continae  descendible  inheritances  until  discharged 
from  the  determinable  quality  annexed  to  them,  either  by  the  liap- 
pening  of  an  event  or  a  release. 

Why  Termed  Base  Fees. 

They  are  called  base  fees,  because  their  duration  depends  upon 
the  occurrence  of  collateral  circumstances,  which  qualify  and  de- 
base the  purity  of  the  title.  A  tenant  in  tail  may,  by  a  bargain 
and  sale,  lease  and  release,  or  covenant  to  stand  seised,  create  a 
base  fee,  which  will  not  determine  until  the  issue  in  tail  enters. 

Ooxiveyance  of  a  Qualified  Fee. 

If  the  owner  of  a  determinable  fee  conveys  in  fee,  the  determinable 
quality  of  the  estate  follows  the  transfer,  for  he  is  able  to  convey 
no  greater  estate  than  he  himself  holds.  Within  that  rule,  the 
proprietor  of  a  qualified  fee  has  the  same  rights  over  his  estate  as 
if  he  were  a  tenant  in  fee-simple;  all  the  estate  is  in  the  feoffee, 
notwithstanding  the  qualification,  and  no  remainder  can  be  limited 
over,  nor  any  reversion  expectant  thereon,  other  than  the  possibility 
of  a  reverter  when  the  estate  determines,  or  the  qualification  ceases. 

III.     CONDITIONAL  PEE. 
Defined. 

This  is  one  which  restrains  the  fee  to  some  particular  heirs,  exclu- 
sive of  others,  as  to  the  heirs  of  a  man's  body,  or  to  the  heirs  male 
of  his  body.  At  common  law,  this  was  construed  to  be  a  fee-simple 
on  condition  the  grantee  had  the  heirs  prescribed.  If  the  grantee 
died  without  such  issue,  the  lands  reverted  to  the  grantor. 

Effect  of  Birth  of  Issue. 

But  if  he  had  the  specified  issue,  the  condition  was  deemed  per- 
formed, and  the  estate  became  absolute,  so  far  as  to  enable  the 
grantee  to  alien  the  land,  and  bar  not  only  his  own  issue,  but  the 
possibility  of  a  reverter.  By  having  issue,  the  condition  was  per- 
formed for  three  purposes:  to  alien,  to  forfeit,  and  to  charge.  Even 
before  issue  had,  the  grantee,  by  feoffment,  might  have  bound  the 
issue  of  his  body ;  but  there  still  existed  a  possibility  of  reverter  to 
the  donor.  After  issue  bom,  the  grantee  could  also  bar  the  donor 
and  his  heirs  of  the  possibility  of  a  reverter. 

Statute  de  Bonis. 

The  common  law  provided  a  remedial  writ  for  the  grantor  and 
his  heirs,  after  the  determination  of  the  gift  of  the  conditional  fee. 
by  the  failure  of  heirs.  Before  the  statute  de  donis,  a  fee  on  condi- 
tion that  the  donee  had  issue  of  his  body  was  in  fact  a  fee-tail,  and 
the  limitation  was  not  effaced  by  the  birth  of  issue.  If  the  donee 
died,  without  having  aliened  in  fee,  and  without  leaving  issue,  gen- 
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eral  or  Bpecial,  the  land  reverted  to  the  donor.  But  the  tenant, 
after  the  birth  of  issue,  could  and  did  aliene  in  fee ;  which  alleged 
breach  of  the  condition  of  the  grant  led  to  the  passage  of  the  statute 
de  donis  in  the  reign  of  Edw.  L  This  statute  preserved  the  estate 
for  the  issue  of  the  grantee,  and  the  reversion  for  the  benefit  of  the 
donor  and  his  heirs;  by  declaring,  that  the  will  of  the  donor,  accord- 
ing to  the  manifest  expression  of  the  deed,  should  be  observed,  and 
the  grantee  should  have  no  power  to  aliene  the  land.  It  deprived 
the  owner  of  the  feud  of  his  ancient  power  of  alienation,  upon  his 
having  issue,  or  performing  the  condition;  and  the  donor's  possi- 
bility or  right  of  reverter  was  turned  into  a  reversion.  If  the  issue 
failed,  then  the  land  was  to  revert  to  the  grantor  or  his  heirs.  This 
is  frequently  considered  to  have  been  the  origin  of  estates  tafl. 

IV.     FEES  TAIL. 
Defined. 

The  statute  de  donis  removed  the  power  of  alienation  on  the  Urth 
of  issue,  and  the  courts  deemed  the  estate  divided  into  a  particular 
estate  in  the  donee,  and  a  reversion  in  the  donor.  Where  the  donee 
had  a  fee-simple  estate  before,  he  had  by  the  statute  what  was 
termed  an  estate  tail;  and  where  the  donor  had  but  a  bare  possi- 
bility before,  he  had,  by  the  statute,  a  reversion  or  fee-simple  ex- 
pectant upon  the  estate  tail  The  donee  could  not  bar  or  charge 
his  issue,  nor,  for  default  of  issue,  the  donor  or  his  heirs,  and  a  per- 
petuity was  created.  The  tenant  in  tail  was  not  chargeable  with 
waste;  and  the  wife  had  her  dower,  and  the  tenant  his  curtesy 
in  the  estate  tail. 

BesultB  of  These  Fettered  Inlieritances. 

Bacon  and  Coke  strongly  condemned  these  perpetuities,  which 
had  overthrown  the  true  poUcy  of  the  common  law.  Attempts  were 
frequently  made  in  parliament  to  get  rid  of  them,  but  were  uni- 
formly opposed  by  the  feudal  aristocracy,  because  estates  tail  were 
not  liable  to  forfeiture  for  treason  or  felony,  nor  chargeable  with 
the  debts  of  the  ancestor,  nor  bound  by  alienation.  They  conduced 
to  the  security  and  power  of  the  great  landed  proprietors  and  their 
families,  but  were  injurious  to  the  industry  and  commerce  of  the 
nation. 

Belief  by  Oommon  Becoveries. 

In  the  reign  of  Edw.  IV.  relief  was  given  to  this  grievance  by  a 
bold  stretch  of  the  power  of  judicial  legislation.  The  judges  decided, 
that  an  estate  tail  might  be  cut  off  and  barred  by  a  common  recov- 
ery, which  was  not  within  the  restraint  of  the  statute  de  donis. 
Subsequent  acts  of  parliament  indirectly  sanctioned  these  recov- 
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erie%  and  since  their  application  to  estates  tall  haye  been  held  law- 
ful assurances  of  the  realm. 

Effect  of  a  Ctommon  Beooveiy. 

This  is  now  considered  simply  in  the  light  of  a  conveyance  on 
record,  invented  to  give  a  tenant  in  tail  an  absolute  power  to  dis- 
pose of  his  estate,  as  if  he  were  a  tenant  in  fee-simple;  and  estates 
tail  in  England  have  been  reduced  almost  to  the  same  state,  even 
before  issue  born,  as  conditional  fees  were  at  common  law,  after 
the  condition  was  performed  by  the  birth  of  issue.  A  common 
recovery  removes  all  limitations  upon  an  estate  tail,  and  an  abso- 
lute, unfettered  fee-simple  passes  as  the  legal  effect  of  a  common 
recovery.  It  is  the  only  English  mode  of  conveyance,  by  which  a 
tenant  in  tail  can  effectually  dock  the  entail.  If  he  conveys  by 
deed,  he  conveys  only  a  base  or  voidable  fee,  and  he  will  not  exclude 
his  heirs.  Even  by  fine,  he  only  bars  his  issue,  and  not  subsequent 
remainders.  It  is  the  common  recovery  only  that  passes  an  abso- 
lute title. 

Estates  Tall  in  fhe  TTnlted  States. 

Estates  tail  were  introduced  into  this  country  with  the  other 
parts  of  our  jurisprudence,  and  subsisted  in  full  force  before  our 
Revolution,  subject  equally  to  the  power  of  being  barred  by  a  fine 
or  common  recovery.  But  they  .have  become  obsolete  in  most  parts 
of  the  United  States.  In  a  few  states  they  are  partially  tolerated, 
and  exist  in  a  qualified  degree. 

Conditional  Fees  in  the  United  States. 

Conditional  fees  at  common  law,  as  known  prior  to  the  statute 
de  donis,  have  not  been  revived  in  this  country.  Executory  limita- 
tions, under  the  restrictions  requisite  to  prevent  perpetuities,  and 
estates  in  fee  upon  condition,  other  than  the  conditional  fees  at 
common  law,  are  familiar  to  American  jurisprudence.  The  general 
policy  of  this  country  discourages  restraints  upon  the  power  of 
alienation  of  land,  and  the  New  York  Revised  Statutes  have  con- 
siderably abridged  the  prevailing  extent  of  executory  limitation. 

Estates  Tail  in  England. 

The  capacity  of  estates  tail  in  admitting  remainders  over,  and 
of  limitations  to  that  line  of  heirs  which  family  interest  or  policy 
might  dictate,  renders  them  still  beneficial  in  the  settlement  of 
English  estates.  But  the  tenant  in  tail  can  aliene  his  lands,  and 
the  estate  tail  can  only  be  rendered  inalienable  during  the  settle- 
ment on  the  tenant  for  life,  and  the  infancy  of  the  remainder  man 
in  tail.  Executory  limitations  went  further,  and  allowed  the  party 
at  his  pleasure  to  introduce  any  number  of  lives,  on  which  the  con- 
tingency of  the  executory  estate  depended,  provided  they  were  lives 
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in  being  at  the  creation  of  the  estate;  and  to  limit  the  remainder 
to  them  in  snccession,  and  for  twenty  one  years  afterwards.  But 
the  power  of  protracting  the  period  has  been  restricted  in  New 
York  to  two  successive  estates  for  life,  limited  to  the  lives  of  two 
persons  in  being  at  the  creation  of  the  estate. 

Present  EngHah  Law  of  Entail. 

The  law  of  entail  in  England  is  so  mitigated,  as  to  remove  tbe 
most  serious  inconveniences  that  attend  that  species  of  estate,  and 
is  deemed  a  happy  medium  between  the  want  of  any  power,  and  an 
unlimited  power,  over  an  estate.  It  accommodates  itself  to  the 
wants  of  a  father,  who  is  a  tenant  for  life,  and  of  the  son,  who  is 
tenant  in  tail,  by  the  capacity  which  they  have,  by  their  joint  act, 
of  opening  the  entail,  and  resettling  the  estate  from  time  to  time, 
as  family  exigencies  may  require^ 

Friyileges  of  a  Tenant  in  TaiL 

These  privileges  are  very  extensiva  The  tenant  in  tail  not  only 
can  alienate  the  fee,  but  may  commit  any  kind  of  waste  at  his  pleas- 
ure. And  yet  he  is  not,  more  than  a  tenant  for  life,  bound  to  dis- 
charge encumbrances  upon  the  estate.  He  is  not  obliged  to  keep 
down  the  interest  on  a  mortgage,  as  a  tenant  for  life  is  bound  to  do. 
If,  however,  he  discharges  encumbrances  or  the  interest,  he  is  pre- 
sumed to  do  it  in  favor  of  the  inheritance;  for  he  might  acquire  the 
absolute  ownership  by  a  recovery.  On  the  other  hand,  the  tenant 
cannot  affect  the  issue  in  tail,  or  those  in  remainder  or  reversion, 
by  his  forfeitures  or  engagements.  They  are  not  subject  to  any  of 
the  debts  or  encumbrances  created  by  the  tenant  in  tail,  unless  he 
comes  within  the  bankrupt  law,  or  creates  the  mortgage  hj  fine. 

•HSufAiifl  in  the  United  States. 

Entails,  under  certain  modifications,  have  been  retained  in  some 
parts  of  this  countiy,  with  increased  power  over  the  property,  and 
greater  facility  of  alienation.  The  desire  to  perpetuate  family  in- 
fiuence  and  property  is  very  prevalent  with  mankind. 

BesultB  of  Entails. 

But  if  the  doctrine  of  entails  be  calculated  to  stimulate  exertion 
and  economy,  by  the  hope  of  placing  the  fruits  of  talent  and  industry 
in  the  possession  of  a  long  line  of  lineal  descendants,  undisturbed 
by  their  folly  or  extravagance,  it  tends,  on  the  other  hand,  to  destroy 
the  excitement  to  action  in  the  issue  in  tail,  and  to  leave  an  accumu- 
lated mass  of  property  in  the  hands  of  the  idle  and  vicious.  It  is 
said  that  entails  are  unfavorable  to  agricultural  improvement.  Folly 
one  half  of  Scotland  is  loaded  with  the  fetters  of  a  strict  entail,  which 
results  in  the  removal  of  a  powerful  incentive  to  persevering  indus- 
try and  honest  ambition.    Entailments  are  reconmiended  in  mon- 
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archical  goyemmeiiti  as  a  protection  to  the  powen  and  influenoe  of 
the  landed  aristocracy;  but  snch  a  policy  has  no  application  to  re- 
publics, where  wealth  does  not  form  a  permanent  distinction,  and  in 
which  every  individual  of  every  family  has  equal  rights,  and  is 
equally  invited  to  depend  upon  his  ovm  merit  and  exertions. 

Bntailments  under  fhe  Oivil  Law. 

The  Soman  trust  settlements,  or  fldei  commissa,  were  analogous 
to  estates  tail.  When  an  estate  was  left  to  an  heir  in  trust,  to  leave 
it  at  his  death  to  his  eldest  son,  and  so  on  by  way  of  substitution, 
the  person  substituted  corresponded  in  a  degree  to  the  Bnglish  issue 
in  tail.  Justinian  intimates  that  these  entailed  settlements  oould 
not  be  oarried  beyond  the  limit  of  four  generations. 
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LECTURE  LV. 
ESTATES  FOB  LIFE. 

Estate  of  Freehold  Defined. 

An  estate  of  freehold  is  a  term  which  applies  equally  to  an  estate 
of  inheritance  and  an  estate  for  life,  ^^ibenim  tenementum"  de- 
noted anciently  an  estate  held  by  a  freeman,  independent  of  the 
mere  will  of  the  feudal  lord;  and  was  used  in  contradistinction  to 
terms  for  years,  and  lands  in  Tillenage  or  copyhold,  which  estates 
were  originally  liable  to  be  determined  at  pleasure.  Blackstone 
confines  the  description  of  a  freehold  estate  simply  to  the  incident 
of  livery  of  seisin,  which  applies  to  estates  of  inheritance  and  es- 
tates for  life.  The  criterion  of  a  freehold  estate,  as  being  one  in 
fee,  or  for  life,  applies  as  well  to  the  estates  created  l^  the  opera- 
tion of  the  statute  of  uses,  as  to  those  which  are  conveyed  by  livery 
of  seisin;  for  the  statute  which  unites  the  possession  to  ihe  use, 
supplies  the  place  of  actual  livery.  Any  estate  of  inheritance,  or 
for  life,  in  real  property,  whether  it  be  a  corporeal  or  an  incorporeal 
hereditament,  may  justly  be  termed  a  f  rediold. 

Friyileges  of  a  Freeman. 

By  the  ancient  law,  a  freehold  interest  conferred  upon  the  own» 
a  variety  of  valuable  privileges.  He  became  a  suitor  and  juror  in 
the  courts;  was  entitled  to  vote  for  members  of  parliament,  and  to 
defend  his  title  to  the  land.  As  owner  of  the  freehold,  he  was  a 
necessary  party  to  the  praecipe  in  a  real  action,  and  could  call  in 
the  aid  of  the  reversioner  or  remainder  man,  when  the  inheritance 
was  demanded. 

I.     LIFE  ESTATES  GENERALLY. 

Division  of  lAfe  Estates. 

Estates  for  life  are  divided  into  conventional  and  l^al  estates. 
The  first  are  created  by  the  act  of  the  parties,  and  the  second  by 
operation  of  law. 

Life  Estates  under  Feudal  Laws. 

Estates  for  Ufe,  by  the  agreement  of  the  parties,  were,  at. common 
law,  freehold  estates  of  a  feudal  nature^  conferred  by  the  same 
forms  as  estates  in  fee,  and  were  held  by  fealty,  and  the  services 
agreed  upon  between  tlie  lord  and  tenant  In  this  country  ev^y 
vestige  of  feudal  tenure  is  annihilated.  Fealty  was  one  of  the  in- 
cidents  of  feuds,  when  they  were  for  life.  The  vassal,  on  admission 
to  the  protection  of  the  lord,  and  the  honors  of  a  feudal  investiture, 
made  an  assurance  of  service  and  fidelity.    The  feudal  investiture 
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was  exceedingly  solemn,  and  implied  protection  and  reverence^ 
beneficence  and  loyalty^ 

How  Created. 

life  estates  may  be  created  by  express  words,  as  if  A  conveys 
lands  to  B  for  the  term  of  his  natural  life;  or  they  may  arise  by 
constmction  of  law,  as  if  A  conveys  land  to  B,  without  specifying 
the  term  of  duration,  and  without  words  of  limitation.  In  such 
case,  B  cannot  have  an  estate  in  fee,  according  to  the  English  law, 
and  also  in  such  states  as  have  not  altered  the  common  law  in  this 
particular,  but  he  will  take  the  largest  estate  which  can  possibly 
arise  from  the  grant,  and  that  is  an  estate  for  life. 

Estate  pur  Autre  Vie. 

The  life  estate  may  be  either  for  a  man's  own  life,  or  for  the  life 
of  another  person,  and  in  the  latter  case,  it  is  termed  an  estate  pur 
autre  vie,  which  is  the  lowest  species  of  freehold,  and  esteemed  of 
less  value,  than  an  estate  for  one's  own  life.  There  is  also  an  estate 
for  the  term  of  the  tenant's  own  life,  and  the  life  of  one  or  more 
third  persons.  In  this  case,  the  tenant  for  life  has  but  one  freehold, 
limited  to  his  own  life  and  the  life  of  the  other  parly  or  parties. 

May  Depend  upon  a  Oontingency. 

These  estates  may  be  made  to  depend  upon  a  contingency,  which 
can  happen,  and  determine  the  estate  before  the  death  of  the  gran- 
tee. Thus,  if  an  estate  be  given  to  a  woman,  while  unmarried  or 
during  widowhood,  or  to  a  person  so  long  as  he  shall  dwell  in  a 
particular  place,  or  for  any  other  intermediate  period,  as  a  grant 
of  an  estate  to  a  man  until  he  shall  have  received  a  given  sum  out 
of  the  rents  and  profits;  in  all  these  cases,  the  grantee  takes  an 
estate  for  life;  but  one  that  is  determinable  upon  the  happening 
of  the  event  upon  which  the  contingency  depended.  If  the  tenant 
for  the  life  of  B  died  in  the  lifetime  of  B,  the  estate  was  opened  to 
any  general  occupant  during  the  life  of  B;  but  if  the  grant  was  to 
A  and  his  heirs  during  the  life  of  B,  the  heir  took  it  as  a  special  oc- 
cupant   The  statute  of  Ghas.  IL  made  such  an  interest  devisable. 

Effect  of  Death  of  Tenant  pur  Autre  Vie. 

The  statute  of  Geo.  IL  provided,  that  if  there  was  no  such  special 
occupant  named,  and  the  land  be  not  devised,  it  was  to  go  in  a  course 
of  administration  as  personal  estate.  This  peculiar  estate  pur  autre 
vie  has  been  often  termed  a  descendible  freehold,  but  it  is  not  an 
estate  of  inheritance,  and  perhaps,  strictly  speaking,  not  a  descendi- 
ble freehold  in  England,  for  the  heir  does  not  take  by  descent  It 
is  a  freehold  interest  sub  modo,  or  for  certain  purposes;  though  in 
other  respects  H  partakes  of  the  nature  of  personal  estate. 
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Tenancy  pur  Autre  "Vie  in  the  United  States. 

In  New  York,  an  estate  par  autre  vie,  whether  limited  to  heirs 
or  otherwise,  is  deemed  a  freehold  only  during  the  life  of  the  gran- 
tee or  devisee;  and  after  his  death  it  is  considered  a  chattel  real 
The  interest  of  every  occupant,  general  or  special,  is,  tiieref<»e^ 
in  this  state,  totally  annihilated.  The  law  is  the  same  in  New  Jer^ 
sey;  but  Virginia  and  North  Carolina  follow  the  English  statutes, 
and  leave  a  scintilla  of  interest,  in  certain  events,  in  the  heir  as  a 
special  occupant  In  Massachusetts  and  Vermont,  and  many  other 
states,  on  the  death  of  the  tenant  pur  autre  vie,  without  having 
devised  the  same,  the  estate  descends  to  his  lawful  representatives. 

II.     CURTESY  ESTATES. 

Tenancy  by  the  Courtesy  or  Curtesy. 

This  is  an  estate  for  life,  created  by  the  act  of  the  law.  When  a 
man  weds  a  woman,  seised,  at  any  time  during  the  coverture,  of  an 
estate  of  inheritance,  in  severalty,  in  coparcenary,  or  in  common, 
and  has  issue  by  her  bom  alive,  and  which  might  by  any  possibility 
inherit  the  same  estate  as  heir  to  the  wife,  and  the  wife  dies  in 
the  lifetime  of  her  husband,  he  holds  the  land  during  his  life  by  the 
courtesy  of  England.  It  is  immaterial  whether  the  issue  be  living 
at  the  time  of  the  seisin,  or  at  the  death  of  the  wife,  or  whether  it 
was  bom  before  or  after  the  seisin. 


Origin  of  this  Tenancy. 

This  estate  by  curtesy  is  not  peculiar  to  the  English  law,  but  is 
found  in  the  ancient  laws  of  some  other  countries.  It  may  not  have 
been  of  feudal  origin,  but  it  was  clearly  established  in  the  English 
law  of  an  early  date,  and  has  continued  unimpaired  in  England  and 
Scotland,  and  remains  unshaken  in  our  American  jurisprudence. 
South  Carolina  is  an  exception ;  and  in  that  state  the  husband,  sur- 
viving his  wife,  takes  the  same  share  in  her  real  estate,  as  she,  if 
she  survived  her  husband,  would  take  in  hi&  In  Georgia,  also  ten 
ancy  by  the  curtesy  does  not  exist,  but  all  marriages  vest  the  real 
equally  vnth  the  personal*  estate  of  the  wife  in  the  husband. 

Requisites  to  an  Estate  by  the  Curtesy. 

Four  things  are  requisite:  marriage,  actual  seisin  of  the  wife, 
issue,  and  the  death  of  the  wife.  The  law  vests  the  estate  in  the 
husband  immediately  on  the  death  of  the  wife,  without  entry.  His 
estate  is  initiate  on  issue  had,  and  consummate  vdih  the  death  of 
the  wife. 

Seisin  of  the  Wife  Necessary. 

The  vnfe,  according  to  the  English  law,  must  have  been  seised 
in  fact  and  in  deed,  and  not  merely  of  a  seisin  in  law  of  an  estate 
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of  inheritance,  to  entitle  tbe  husband  to  his  cnrteqr.  The  poases- 
fldon  of  the  lessee  for  years  is  the  possession  of  the  wife  as  reversioner; 
but  if  there  be  an  outstanding  estate  for  life,  the  husband  cannot 
be  tenant  by  the  curtesy  of  the  wife's  estate  in  reversion  or  remain- 
der, unless  the  particular  estate  be  ended  during  the  coverture. 
This  is  still  the  general  rule  at  law,  though  in  equity  the  letter  of 
it  has  been  relaxed  by  a  liberal  construction.  In  this  country,  if 
the  wife  be  the  owner  of  waste,  uncultivated  lands  not  held  ad- 
versely, she  is  deemed  seised  in  fact,  so  as  to  entitle  her  husband 
to  the  right  of  curtesy.  The  title  to  such  property  draws  to  it  the 
possession,  and  that  constructive  possession  continues  in  law  until 
an  adverse  possession  be  clearly  made  out  The  owner  of  such 
lands  is  deemed  in  possession,  so  as  to  be  able  to  maintain  tres- 
pass for  entering  upon  the  land  and  cutting  the  timber. 

Disability  of  Alien  Husband. 

To  entitle  the  husband  to  curtesy,  he  must  be  a  citizen,  for  an 
alien  husband  at  common  law  was  not  so  entitled,  nor  an  alien  wife 
entitled  to  dower. 

Olaim  of  Wife  by  Descent  or  Devise. 

The  wife  must  have  had  such  a  seisin  as  wUl  enable  her  issue  to 
inherit;  and,  therefore,  if  she  claims  by  descent  or  devise,  and  dies 
before  entry,  the  inheritance  will  go,  not  to  her  heir,  but  to  the  heir 
of  the  person  last  seised,  and  the  husband  will  not  have  his  curtesy. 
An  exception  exists  in  Connecticut,  where  ownership  without  seisin 
suffices  to  govern  the  descent  or  devise  of  real  estate. 

Tenant  by  the  Curtesy  of  a  Use. 

At  common  law,  the  husband  could  not  be  tenant  by  the  curtesy 
of  a  use;  but  it  is  now  settled  in  equity  that  he  may  be  so  of  an 
equity  of  redemption,  and  of  lands  of  which  the  wife  had  only  a 
seisin  in  equity,  as  a  cestui  que  trust  So,  if  money  be  agreed  to 
be  laid  out  in  the  purchase  of  land  in  the  view  of  a  court  of  equity, 
the  husband  will  be  allowed  his  curtesy.  Though  entitled  to  his 
curtesy  in  a  trust  estate,  it  is  a  question,  whether  it  must  not  be  such 
a  trust  estate  as  wUl  give  him  an  equitable  seisin.  The  wife  must 
have  had  a  seisin  of  the  freehold  and  inheritance,  either  at  law  or 
in  equity,  during  the  coverture.  It  is  now  settled,  that  the  husband 
is  tenant  by  the  curtesy,  if  the  wife  has  an  equitable  estate  of  in- 
heritance, notwithstanding  the  rents  and  profits  are  to  be  paid  to 
her  separate  use  during  coverture.  The  receipt  of  the  rents  and 
profits  are  a  sufficient  seisin  in  the  wife. 

Lands  to  the  Separate  Use  of  the  Wife. 

And  if  lands  be  devised  to  the  wife,  or  conveyed  to  trustees  for 
her  separate  and  exclusive  use,  with  a  clear  direction  that  the  hus- 
band is  not  to  have  any  life  estate  or  other  interest,  but  the  same 


672  BEAL  PBOPERTY.  £PABT  VI 

is  to  be  for  the  wife  and  her  heirs;  in  that  case^  the  conrt  of  chaii' 
eery  will  consider  the  husband  a  trustee  for  the  wife  and  her  heirs^ 
and  bar  him  of  his  curtesy. 

Wife,  as  a  Mortgagee. 

The  husband  of  a  mortgagee  in  fee  is  not  entitled  to  his  curtei^, 
though  the  estate  becomes  absolute  in  law,  unless  there  has  been 
a  foreclosure,  or  some  bar  exists  to  the  redemption.  All  rights 
flowing  in  such  case  from  the  mortgagee  are  subject  to  the  claims 
of  the  equity  of  redemption,  so  long  as  it  remains  in  force. 

Ourtesy  Tenancy  in  Qualified  Estates. 

Curtesy  applies  to  qualified  as  well  as  to  absolute  estates  in  fee; 
but  the  distinctions  on  this  point  are  quite  subtle.  It  is  a  maxim, 
however,  that  the  derivatiye  estate  cannot  exist  longer  than  the 
primitive  estate.  As  a  general  rule,  curtesy  and  dower  can  only  be 
commensurate  with  the  estate  of  the  grantee,  and  must  cease  with 
the  determination  of  that  estate.  They  cease  necessarily  where  the 
seisin  was  wrongful,  and  there  is  an  eviction  under  a  title  parar 
mount 

Conditions  and  limitations. 

The  distinction  is  principally  between  a  condition  and  a  limita- 
tion. If  the  wife's  seisin  be  determined  by  a  condition  in  deed  et* 
pressly  annexed  to  the  estate,  and  the  donor  or  his  heirs  enter  for 
the  breach  of  the  condition,  the  curtesy  is  defeated,  for  the  donor 
reassumes  his  prior  and  paramount  titie,  and  all  intermediate  rights 
and  encumbrances  are  destroyed.  On  the  other  hand,  a  limitation 
merely  shifts  the  estate  from  one  person  to  another,  and  leaves  the 
prior  seisin  undisturbed.  The  limitation  over  takes  effect,  and  the 
estate  next  in  expectancy  vests  without  entry,  and  the  curtesy  is 
preserved.  If,  however,  instead  of  being  a  simple  limitation,  it  be 
a  conditional  limitation,  the  curtesy  would  be  defeated,  for  the  latter 
limitation  cuts  off  the  estate  upon  which  it  operates.  The  cases 
of  an  estate  tail  determining  by  failure  of  issue,  and  of  a  fee  de- 
termining by  executory  devise  or  springing  use,  are  exceptions  to 
the  rule,  denying  curtesy  or  dower  after  the  determination  of  the 
particular  estate. 

Misconduct  of  the  Husband. 

Though  the  wife's  dower  be  lost  by  her  adultery,  no  such  mis- 
conduct on  the  part  of  the  husband  will  woi^  a  forfeiture  of  the 
curtesy;  nor  will  any  forfeiture  of  her  estate  by  the  wife  defeat 
the  curtesy.    There  is  no  parity  of  justice  in  this. 

Forfeiture  of  the  Curtesy  Estate. 

The  husband,  or  other  tenant  for  life,  may  forfeit  his  curtesy  by 
wrongful  alienation,  or  by  making  a  feoffment,  or  levying  a  fine 
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importing  a  grant  In  fee,  suffering  a  common  recovery,  or  by  any 
other  act  tending  to  the  disherison  of  the  reversioner  or  remainder 
man.  Every  vestige  of  the  law  of  forfeiture  has  been  wisely  abro- 
gated in  New  York;  the  statute  declaring,  that  a  conveyance  by  a 
tenant  for  life  or  years,  of  a  greater  estate  than  he  possessed  or  could 
Lawfully  convey,  shall  not  work  a  forfeiture  of  his  estate,  nor  pass 
a  greater  interest  than  the  tenant  could  lawfuUy  convey;  except 
that  the  conveyance  shall  operate  by  way  of  estoppel,  and  conclude 
the  grantor  and  his  heirs  claiming  from  him  by  descent. 

III.     DOWER  ESTATES. 

Dower  Defined. 

This  estate  exists  where  a  man  is  seised  of  an  estate  of  inherI^ 
ance,  and  dies  in  the  lifetime  of  his  wife.  She  is  entitled,  in  that 
case,  by  the  common  law,  to  be  endowed,  for  her  natural  life,  of  the 
third  part  of  all  the  lands  whereof  her  husband  was  seised,  either 
in  deed  or  in  law,  at  any  time  during  the  coverture,  and  of  which 
any  issue  that  she  might  have  had,  might  by  possibility  have  been 
heir.  This  humane  provision  of  the  conmion  law  was  intended  for 
the  competent  sustenance  of  the  widow,  and  to  aid  her  in  the  nur- 
ture and  education  of  her  children.  The  earlier  English  law  limited 
dower  to  the  third  part  of  the  freehold  lands  which  the  husband 
held  at  the  time  of  the  marriage.  Magna  Carta  extended  the  law 
to  all  lands  of  which  the  husband  was  seised  during  the  coverture. 
This  law  has  continued  unchanged  in  England  to  the  present  time, 
and  with  some  modifications  is  everywhere  adopted  in  the  United 
States. 

Bequlsites  for  Dower. 

Three  things  are  necessary:  marriage,  seisin  of  the  husband,  and 
his  death.  Dower  attaches  to  all  marriages  not  absolutely  void, 
and  existing  at  the  death  of  the  husband.  It  belongs  to  a  wife  de 
facto,  whose  marriage  is  voidable  by  decree,  as  well  as  to  a  wife  de 
jure. 

Disability  of  Alien  Wife. 

By  the  conmion  law,  the  wife,  if  an  alien,  could  neither  be  en- 
dowed nor  inherit  This  rule  has  been  relaxed  in  some  parts  of 
this  country.  The  New  York  law  declares  that  the  widows  of 
aliens,  entitled  at  the  time  of  their  death  to  hold  real  estate,  may 
be  endowed  thereof,  provided  the  widow  was  an  inhabitant  of  the 
state  at  the  time  of  the  death  of  her  husband. 

1.  Of  What  Estate  the  Wife  may  be  Endowed. 

The  husband  must  have  had  seisin  of  the  land  in  severalty  at 
some  time  during  the  marriage,  to  entitle  the  wife  to  dower.     No 
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title  to  dower  attacboB  on  a  joint  eeiBln*  The  mero  poMdUIily  of 
the  estate  bdng  defeated  by  snrviyonbip  pievents  dower.  The  old 
rule  declared,  that  if  one  Joint  tenant  alienate  his  share,  Us  wife 
shall  not  be  endowed,  notwithstanding  the  possibility  ct  the  other 
joint  tenant  taking  by  sarvivorship  is  destroyed  by  the  sereranee; 
for  the  husband  was  never  sole  seised 

Actual  Seisiii  by  the  Husband. 

It  suffices  to  give  a  title  to  dower,  that  the  husband  had  a  seisin 
in  law,  without  being  actually  seised.  The  distinction  on  this 
point  between  dower  and  curtesy  is,  that  it  is  not  in  the  wife's 
power  to  procure  an  actual  seisin  by  the  husband's  entry,  whereas 
the  husband  has  always  the  power  of  procuring  seisin  of  the  wife^s 
land.  If  land  descends  to  the  husband  as  heir,  and  he  dies  before 
entry,  his  wife  win  be  entitled  to  her  dower.  This  would  be  the 
case,  even  if  meanwhile  a  stranger,  by  way  of  abatementt  should 
enter  upon  the  land. 

Entry  of  Husband  upon  the  Land. 

But  it  is  necessary  that  the  husband  should  have  been  seised 
either  in  fact  or  in  law;  and  where  he  had  been  in  possession  for 
years,  using  the  land  as  his  own,  and  conveying  it  in  fee,  the  tenant 
deriving  title  under  him  is  conduded  from  controverting  the  seisin 
of  the  husband,  in  the  action  of  dower.  If,  however,  upon  the  deter- 
mination of  a  particular  freehold  estate,  the  tenant  holds  over  and 
continues  his  seisin,  and  the  husband  dies  before  entry,  or  if  he 
dies  before  entry  in  a  case  of  forfeiture  for  a  condition  broken,  his 
wife  is  not  dowable,  because  he  had  no  seisin  either  in  fact  or  in 
law.  The  laches  of  the  husband  will  prejudice  the  claim  of  dower 
when  he  had  no  seisin  in  law,  but  not  otherwise. 

Lease  for  Life. 

If  a  lease  for  life  be  made  before  marriage,  by  a  person  seised  in 
fee,  the  wife  of  the  lessor  will  be  excluded  from  her  dower,  unless 
the  life  estate  terminates  during  coverture;  because  the  husband, 
though  entitled  to  the  reversion  in  fee  was  not  seised  of  the  imme- 
diate freehold.  If  the  lease  was  made  subsequent  to  the  time  that 
the  title  to  dower  attached,  the  wife  is  dowable  of  the  land,  and 
defeats  the  lease  by  title  paramount 

Effect  of  Transitory  Seisin. 

A  seisin  for  an  instant,  when  the  same  act  that  gives  the  estate 

to  the  husband  conveys  it  out  of  him,  is  not  sufficient  to  give  the  wife 

dower.     The  land  must  vest  in  the  husband  beneficially  for  his  own 

use;  and  if  he  be  not  the  mere  conduit  for  passing  it,  the  right  of 

.  dower  attachea 
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Effect  of  Purchase-Money  Mortgage. 

Nor  is  the  seiain  sufficient,  when  the  husband  takes  a  conveyance 
in  fee,  and  at  the  same  time  mortgages  the  land  back  to  the  grantor, 
or  to  a  third  person,  to  secure  the  purchase-money  in  whole  or  in 
part  Dower  cannot  be  claimed  as  against  rights  under  that  mort- 
gage. The  widow,  in  this  case,  on  foreclosure  of  the  mortgage  and 
sale  of  the  mortgaged  premises,  will  be  entitled  to  her  claim  to  the 
extent  of  her  dower  in  the  surplus  proceeds,  after  satisfying  the 
mortgage.  If  the  heir  redeems,  or  she  brings  her  writ  of  dower, 
she  obtains  such  dower  on  contributing  her  proportion  of  the  mort- 
gage debt. 

The  Freehold  must  be  In  PossesBion. 

The  husband  must  be  seised  of  a  freehold  In  possession,  and  of 
an  estate  of  immediate  inheritance  in  remainder  or  reversion,  to 
create  a  title  to  dower.  The  freehold  and  the  inheritance  must  be 
consolidated,  and  be  in  the  husband  simul  et  semel,  at  once  and 
together,  during  the  marriage,  to  render  the  wife  dowable. 

Effect  of  an  Intervening  Estate. 

A  vested  estate,  not  being  a  chattel  interest,  but  a  freehold  In  a 
third  person,  must  not  intervene  between  the  freehold  and  the  inher- 
itance of  the  husband;  and  therefore,  if  lands  be  limited  to  A 
for  life,  remainder  to  B  for  life,  remainder  to  A  in  fee,  the  wife  of 
A  is  not  entitled  to  dower,  unless  the  estate  of  B  determines  during 
the  coverture.  If  the  intervening  estate  be  only  for  a  term  of  years, 
the  wife  would  be  dowable;  but  the  intervening  freehold  of  B  pre- 
serves the  freehold  and  inheritance  of  A  distinct,  and  protects  them 
from  merger,  and  consequently  prevents  dower. 

Upon  what  Dower  Attaches. 

Dower  attaches  to  all  real  hereditaments,  such  as  rents,  com- 
mons in  gross,  appendant  or  piscary,  provided  the  husband  was 
seised  of  an  estate  of  inheritance  in  the  same.  In  these  cases  the 
wife  is  dowable  only  by  reason  of  her  right  to  be  endowed  of  the 
estate  to  which  they  are  appendant 

Dower  in  Mines. 

Dower  is  due  of  mines  wrought  during  the  coverture,  but  not  of 
mines  unopened  at  the  death  of  the  husband.  If  the  land  assigned 
for*  dower  contains  an  open  mine,  the  tenant  in  dower  may  work 
it  for  her  own  benefit;  but  it  would  be  waste  in  her  to  open  and 
work  a  mine. 

Release  of  Dower. 

The  claim  of  dower  attaching  upon  all  lands  whereof  the  hus- 
band was  seised  at  any  time  during  coverture  would  be  a  severe 
encumbrance  upon  the  use  and  circulation  of  real  property,  but  for 
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the  fact  that  it  can  leadity  be  exttngniBhed  by  the  act  of  tlie  wife 
in  eoncnnence  with  the  hnsband  in  ideaoing  ibe  nme  ^on  aaks 
and  mortgages  <rf  real  estate. 

Umit  of  Dower. 

The  existence  <rf  the  title  only  seires  to  increase  the  erppnwp!,  and 
multiply  tlie  fonns  of  alienation;  and,  conseqoentiy,  in  serefal  of 
the  United  States^  tlie  title  to  dower  has  been  reduced  to  the  lands 
whereof  the  hnsband  died  seised.  This  is  so  in  Vermont,  Oonneeti- 
cnty  Tenneaaee,  North  Oarolina  and  Georgia. 

I>o>wer  in  Waste  Tiands. 

In  Maine,  New  Hampshire  and  Massaohnsetts,  the  widow  is  not 
dowable  of  land  in  a  wild  state,  unconnected  with  any  ooltivated 
farm,  on  the  principle  that  the  land  would  be  nseteas  to  her.  It 
such  land  should  be  sold  by  the  hnsband  during  oo^eiture,  and  eol- 
tivated  by  the  purchaser  before  the  husband's  death,  yet  llie  widow 
has  no  right  of  dower  in  it,  on  the  jMinciple  that  the  husband  was 
never  seised  of  any  estate  in  the  land  of  which  the  widow  could  be 
endowed. 

PennsylTBiiia  and  Tennessee. 

In  these  states,  the  title  to  dower  does  not  ap^  to  lands  of  tiie 
husband  sold  on  judicial  process  before  or  after  the  husband's  death, 
nor  to  lands  sold  under  a  mortgage  executed  by  the  husband  alone 
during  coverture. 

Olalms  of  Oreditors. 

In  Missouri  dower  is  apparentiy  subject  to  the  husband's  debts; 
whereas  in  North  Carolina  and  ladiana,  the  widow's  dower  is  de- 
clared by  statute  to  be  paramount  to  the  daims  of  creditors. 

Dower  of  the  Wife  of  a  Trustee  or  Mortgagee. 

At  common  law,  the  wife  of  a  trustee^  who  had  the  legal  estate 
in  fee,  and  the  wife  of  a  mortgagee,  after  condition  broken,  had  a 
valid  title  at  law  to  dower;  for  courts  of  law  looked  only  to  the 
legal  estate.  To  avoid  this  result,  it  was  the  ancient  practice  in 
mortgages  to  join  another  person  with  the  mortgagee  in  the  convey- 
ance, so  as  by  joint  seisin  to  avoid  the  attachment  of  dower.  But 
a  court  of  equity  considered  the  equity  of  redemption  as  a  right 
inherent  in  the  land,  which  would  restrain  the  widow  from  prose- 
cuting her  dower,  if  the  mortgage  had  been  redeemed,  or  the  trustee 
had  conveyed  the  land  according  to  the  direction  of  the  cestui  que 
trust 

Wife  of  a  Cestni  que  Trust. 

Not  only  is  the  wife  of  a  trustee  not  entitied  to  dower  in  the  trust 
estate,  any  further  than  the  husband  has  a  beneficial  interest  there- 
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in,  but  also  this  is  the  case  with  the  wife  of  a  cestui  que  trast,  whose 
hasband  had  only  an  equitable  and  not  a  legal  title  during  ooverture. 
It  has,  howerer,  been  thought  reasonable,  that  courts  of  equity 
should  apply  the  incidents  and  rules  of  legal  estates  to  trust  proi>- 
erty,  and  give  the  wife  her  dower  in  her  husband's  equitable  estate. 
But,  at  common  law,  the  wife  was  not  dowable  of  a  use,  and  trusts 
are  now  what  uses  were  at  common  law;  and  it  is  settled  by  the 
English  cases,  that  the  wife  of  a  cestui  que  trust  is  not  dowable 
in  equity  out  of  a  trust  estate,  though  the  husband  is  entitled  to 
his  curtesy  in  such  an  estate. 

Dower  in  an  Equity  of  Bedemptioxu 

A  widow  is  consequently  not  dowable  in  her  husband's  equity  of 
redemption,  and  this  anomalous  distinction  is  still  preserved  in 
English  law,  from  the  necessity  of  giving  security  to  title  by  per- 
manent rules.  The  same  rule  prevails  as  to  an  equity  of  redemp- 
tion in  an  estate  mortgaged  in  fee  by  the  husband  before  marriage, 
and  not  redeemed  at  his  death. 

Effect  of  Mortgage  on  Wife's  Claim. 

In  the  United  States,  the  wife's  claim  has  met  with  a  more  gra- 
cious reception,  and  the  wife  is  held  dowable  of  an  equity  of  redemp- 
tion existing  at  the  death  of  her  husband.  Though  the  wife  joins 
with  her  husband  in  the  mortgage,  and  though  the  husband  should 
afterwards  release  the  equity,  the  wife  will  be  entitled,  at  his  death, 
to  her  dower  in  the  lands  subject  to  the  mortgage,  and  if  they  are 
sold  under  the  mortgage,  then  to  her  claim  as  for  dower  in  the  sur- 
plus proceeds,  if  any  there  should  be.  If,  however,  the  mortgage 
was  executed  on  a  purchase  before  the  marriage,  and  the  husband 
releases  the  equity  after  the  marriage,  his  wife's  right  of  dower  is 
entirely  gone;  for  it  never  attached,  as  the  mortgage  was  executed 
immediately  on  receipt  of  the  purchaser's  deed. 

Effect  of  Foreclosure  of  Mortgage. 

It  has  been  held,  that  the  vrif  e's  interest  in  the  equity  of  redemp- 
tion, in  a  mortgage  executed  by  her  and  her  husband,  was  held 
not  to  be  sold  by  a  sale  of  her  husband's  equity  under  an  execution 
at  law  against  him  only;  and  the  purchaser  at  sheriff's  sale  took  the 
land  subject  to  the  vridow's  dower.i  But  if  the  mortgagee,  in  such 
case  enters  under  a  foreclosure,  or  after  forfeiture  of  the  estate, 
and  by  virtue  of  his  rights  as  mortgagee,  the  wife's  dower  must  yield 
to  his  superior  titie;  for  as  against  the  titie  under  the  mortgage^ 
the  widow  has  no  right  of  dower,  and  the  equity  of  redemption  is 
entirely  subordinate  to  that  titie.  The  wife's  dower  in  an  equity 
of  redemption  only  applies  in  cases  of  redemption  of  the  encum- 

^  Harrison  v.  Eldridge,  7  N.  J.  Law,  S92;  Barker  v.  Parker,  17  Mass.  564. 
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brance  by  tbe  hmbai^  or  his  lepreBentatiTeB,  and  not  when  the 
equity  of  redemption  is  released  to  the  mortgagee^  or  conveyed. 

Dower  in  Equities  of  Bedemption. 

The  reason  of  the  American  role  giving  dower  in  equities  of 
redemption  is,  that  the  mortgagor,  so  long  as  the  mortgagee  does  not 
exert  his  right  of  entry  or  foreclosure,  is  regarded  as  being  l^ally 
as  weU  as  equitably  seised  in  respect  to  all  the  world  except  the 
mortgagee  and  his  assigns.  Even  in  the  view  of  English  courts  of 
equity,  the  owner  of  the  equity  of  redemption  is  the  owner  of  the 
land,  and  the  mortgage  is  regarded  as  personal  assets.  The  rule, 
in  several  of  the  states,  gives  the  wife  her  dower  in  all  trust  es- 
tates, where  the  husband  has  a  beneficial  interest  in  the  trust  It 
could  not  be  applied  to  trust  estates  in  which  the  husband  was 
seised  in  fee  of  the  dry,  technical  title,  by  way  of  trust  or  power, 
for  the  sole  benefit  of  otiiers.  In  the  other  states,  excepting  Louisi- 
ana, where  the  rights  of  married  women  are  regulated  by  the  dvil 
law,  and  in  Georgia,  where  tenancy  in  dower  la  abolished,  the  Eng- 
lish rule  as  to  trust  estates  prevails. 

Oontributioii  towards  Payment  of  Mortgage. 

Though  the  wife  be  dowable  only  of  an  equity  of  redemption, 
T^en  the  mortgage  was  given  prior  to  her  marriage,  or  when  she 
joined  with  her  husband  in  the  mortgage,  she  is,  after  her  hus- 
band's death,  if  she  claims  her  dower,  bound  to  contribute  ratably 
towards  the  redemption  of  the  mortgage.  If  the  heir  redeems,  she 
contributes,  by  paying  him,  during  life,  one  third  of,  the  interest  on 
the  amount  of  the  mortgage  debt  paid  by  him,  or  else  a  gross  sum, 
amounting  to  the  value  of  such  an  annuity. 

Bights  of  the  Widow  of  a  Mortgagee. 

As  to  the  interests  of  the  widow  of  a  mortgagee,  the  case,  and  the 
principles  applying  to  it,,  are  different  A  mortgage,  before  foreclo- 
sure, is  regarded  by  our  courts,  for  most  purposes,  as  a  chattel  in- 
terest; and  it  is  doubted,  whether  the  wife  of  the  mortgagee  who 
dies  before  foreclosure  or  entry  on  the  part  of  her  husband,  though 
after  the  technical  forfeiture  of  mortgage  at  law  by  non-payment  at 
the  day,  be  entitled,  even  at  law,  to  dower  in  the  mortgaged  estate. 
The  better  opinion  seems  to  be,  that  she  would  not  be  entitled  as 
against  the  mortgagor.  The  New  York  statutes  declare  that  a 
widow  shall  not  be  endowed  of  lands  conveyed  to  her  husband  by 
way  of  mortgage,  unless  he  acquired  an  absolute  estate  therein  dur- 
ing the  marriage. 

2.  How  Dower  will  be  Defeated. 

Dower  will  be  defeated  upon  the  restoration  of  the  seisin  under 
the  prior  title  in  the  case  of  defeasible  estates,  as  in  the  ease  of  a 
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re-entry  for  a  condition  broken,  which  abolishes  the  intermediate 
seisin.  A  reooTeiy  by  actual  title  against  the  husband,  also  defeats 
the  wife's  dower;  bnt  if  he  gave  np  the  land  by  default,  and  col* 
lusively,  the  English  statute  preserved  the  wife's  dower,  unless  the 
tenant  could  show  afQrmatively  a  good  seisin  out  of  the  husband  and 
in  himself.    This  statute  affirmed  the  conmion  law. 

Seisin  by  the  Husband  Beqnisite  to  Bower. 

The  principle  is,  that  the  wife  shall  have  dower  of  lands  of  which 
her  husband  was  of  right  seised  of  an  estate  of  inheritance,  and 
not  otherwise.  If,  therefore,  a  disseisor  die  seised,  and  his  wife  be 
endowed,  or  bring  her  writ  of  dower,  she  wUl  be  defeated  of  her 
dower  on  recoveiy  of  the  lands,  or  upon  entry  by  the  disseisee.  If 
the  husband  be  seised  during  corerture  of  an  estate  subject  to 
dower,  the  title  will  not  be  defeated  by  the  determination  of  the 
estate  by  its  natural  limitation;  for  dower  is  an  incident  annexed 
to  the  limitation  itself,  so  as  to  form  an  incidental  part  of  the  es- 
tate limited.  It  is  a  subsisting  interest  implied  in  the  limitation  of 
the  estate. 

Determination  of  the  Farticnlar  Estate. 

Thus,  if  the  tenant  in  fee  dies  without  heirs,  by  which  means  the 
land  escheats;  or  if  the  tenant  in  tail  dies  without  heirs,  whereby 
the  inheritance  reverts  to  the  donor;  or  if  the  grantee  of  a  rent  in 
fee  dies  without  heirs;  yet,  in  all  these  oases,  the  widow's  jdower  is 
preserved.  By  the  rules  of  conmion  law,  dower  wUl  determine  with 
the  determination  of  the  estate,  or  avoidance  of  the  title  of  the  hus- 
band by  entry  as  for  a  condition  broken,  or  by  reason  of  a  defective 
title. 

Defeated  by  OoUateral  Umitatlons. 

The  operation  of  collateral  limitations  will  defeat  dower,  as  in  the 
case  of  an  estate  to  a  man  and  his  heirs  so  long  as  a  tree  shall 
stand.  Whether  it  will  be  defeated  by  a  conditional  limitation, 
created  by  way  of  shifting  use  or  executory  devise  is  a  vexed  ques- 
tion. 

General  Principles  as  to  Defeating^  Dower. 

A  wife's  dower  is  liable  to  be  defeated  by  every  subsisting  claim 
or  encumbrance  in  law  or  in  equity,  existing  before  the  inception 
of  the  title,  and  which  would  have  defeated  the  husband's  seisin. 
An  agreement  by  the  husband  to  convey  before  dower  attaches,  will, 
if  enforced  in  equity,  extinguish  the  claim  to  dower.  In  equity, 
lands  agreed  to  be  turned  into  money,  or  money  into  lands,  are 
deemed  that  species  of  property  into  which  they  were  agreed  to 
be  converted;  and  the  right  of  dower  is  regulated  in  equity  by  the 
nature  of  the  property  in  the  equity  view  of  it. 
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S.  How  Dower  may  be  Barred. 

Dower  is  a  title  inchoate,  and  not  consummate  till  the  death  of 
the  hnsband;  but  it  is  an  interest  which  attaches  on  the  land,  on 
the  concurrence  of  marriage  and  seisin.  It  may  be  extinguished  in 
rarious  ways,  though  the  husband  alone,  according  to  the  conmion 
law,  cannot  defeat  it  by  any  act  of  alienation  or  charge,  without 
the  assent  of  his  wife,  given  and  proved  according  to  law.  If  the 
husband  and  wife  levy  a  fine,  or  suffer  a  conmion  recovery,  the  wife 
is  barred  of  her  dower.  This  formerly  was  the  only  mode  in  Eng- 
land of  barring  dower,  after  it  had  duly  attached ;  but,  now,  by  the 
statute  of  Wm.  IV.,  power  is  given  the  husband,  in  various  ways, 
in  his  discretion,  to  bar  his  wife's  right  of  dower,  as  by  convey- 
ance, by  devise,  or  by  declaring  in  his  will,  that  his  lands  shall  be 
exempt  from  her  dower.  Ingenious  devices  have  been  resorted  to, 
in  order  to  avoid  the  troublesome  lien  of  dower. 

Where  Power  to  Appoint  is  Given. 

If  an  estate  be  conveyed  to  such  uses  as  the  purchaser  by  deed 
or  will  should  appoint,  and  in  default  of  appointment  to  the  pur- 
chaser in  fee,  the  estate  vests  in  the  purchaser  as  a  qualified  fee, 
subject  to  be  divested  by  an  exercise  of  the  power,  (for  the  power 
is  not  merged  in  the  fee,)  and,  consequently,  dower  attaches.  The 
better  opinion  is  that  the  dower  is  defeated  by  the  execution  of  tlie 
power,  and  the  better  to  prevent  it,  conveyancers  have  limited  the 
land  to  the  use  of  the  purchaser's  appointee,  and  in  default  of  ap- 
pointment, to  his  use  for  life,  and  then  to  the  use  of  his  heirs  in 
fee.  Here  it  does  not  require  the  power  of  appointment  to  bar  the 
dower;  and  yet  the  whole  estate  is  in  the  purchaser's  power. 

Introduction  of  a  Trustee. 

A  more  sure  way  to  bar  the  dower,  was  by  the  introduction  of  a 
trustee  in  the  conveyance,  and  limiting  the  lands  to  such  persons 
as  the  purchaser  should  appoint;  and  in  default  of  such  appoint- 
ment, to  the  purchaser  for  life;  and  in  case  his  wife  should  survive 
him,  then  to  B  and  his  heirs  during  the  life  of  his  wife,  in  trust  for 
the  purchaser's  heirs  and  assigns,  with  remainder  to  the  heirs  of 
the  purchaser  in  fee.  In  this  country,  we  are  seldom  liable  to  be 
perplexed  by  such  abstruse  questions  and  artificial  rule%  which 
have  encumbered  the  subject  of  dower  in  England. 

Dower  Barred  by  Deed. 

Even  in  those  states,  where  the  right  of  dower,  as  at  common 
law,  exists  in  full  force,  the  easy  mode  of  barring  dower  by  deed 
supersedes  the  necessity  of  the  ingenious  contrivanoes  of  English 
counsel 
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Forfeiture  of  Dower  by  Wife's  Adultery. 

An  adulterous  elopement  of  the  wife  is  probably  a  plea  in  bar 
of  dower  in  all  the  states  which  protect  and  enforce  the  right  of 
dower.  New  York,  however,  is  an  exception;  for  the  wife  only 
forfeits  her  dower  in  cases  of  divorce  a  vincolo  for  misconduct,  or 
on  conviction  of  adnltery  on  a  bill  in  chancery  for  divorce;  and 
every  plea  of  elopement  in  bar  of  dower  would  seem  to  be  anni- 
hilated. 

Forfeiture  of  Dower  by  Absolute  Divorce. 

A  divorce  a  vinculo  matrimonii  bars  the  claim  of  dower;  for  to 
sustain  her  claim,  she  must  have  been  the  wife  at  the  death  of  the 
husband.  But  where  the  divorce  was  for  the  husband's  adultery, 
the  right  of  dower  is  preserved  by  statute,  or  a  reasonable  provision 
is  allowed  the  wife  out  of  the  husband's  estate,  as  Indemnity  for 
her  loss  of  dower,  and  of  her  husband's  protection. 

Barred  by  Jointure. 

The  wife  may  be  barred  of  her  dower  by  having  a  Joint  estate, 
termed  a  jointure,  settled  upon  her  and  her  husband,  and  In  case  of 
his  death,  for  the  wife  during  her  life.  It  must  take  effect  imme- 
diately on  the  husband's  death,  and  is  declared  to  be  in  entire  satis< 
faction  of  the  wife's  dower.  If  the  jointure  be  made  before  mar- 
riage, it  bars  the  dower;  but  if  made  after  marriage,  the  wife,  on 
the  death  of  her  husband,  may  elect  to  accept  of  the  jointure,  or  to 
renounce  it,  and  apply  for  her  dower  at  common  law.  If  lawfully 
evicted  of  her  jointure  or  any  part  of  it,  she  may  repair  the  loss  by 
resorting  to  her  right  of  dower.  Under  the  English  law,  adultery 
is  no  forfeiture  of  jointure,  or  articles  of  agreement  to  settle  a  join- 
ture, though  it  be  a  bar  to  dower. 

Oonveyanee  to  Trustees  for  Wife's  Use. 

The  rule  of  English  law,  making  a  jointure  a  bar,  hdd,  that  the 
settlement,  to  be  a  bar  of  dower,  must  be  to  the  wife  herself,  and 
not  to  any  other  person  in  trust  for  her,  provided  the  estate  remains 
in  the  trustee.  A  conveyance  to  trustees  for  the  use  of  the  wife 
after  the  husband's  death  is,  in  point  of  law,  no  jointure;  but  such 
a  settlement,  if  in  other  respects  good,  will  be  enforced  in  chancery 
as  an  equitable  bar  to  dower. 

Ante-Nuptial  Contract  of  In&nt. 

It  is  decided,  that  a  jointure  on  an  infant  before  coverture,  bars 
her  dower,  notwithstanding  her  infancy,  on  the  ground  of  its  being 
a  provision  by  the  husband  for  the  wife^s  support  The  assent  of 
the  wife  in  tMs  case  was  held  not  to  be  an  operative  circumstance, 
though  the  antenuptial  contract  was  executed  by  the  infant  in  the 
presence  of  her  guardian.    An  equitable  jointure  or  competent  pro- 
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yision  in  lien  of  dower,  if  assented  to  by  the  fatlier  or  goardian  be* 
fore  marriage,  will  also  constitate  an  equitable  bar. 

Bestricted  dmlng  Widowhood. 

But  the  conyeyance  before  marriage  of  an  estate  to  the  wife,  to 
continne  during  widowhood,  by  way  of  jointure,  or  if  made  to  d^ieod 
npon  any  other  condition,  will  not  bar  her  dower,  even  if  she  be  an 
adult,  unless,  when  a  widow,  she  enters  and  accepts  the  qualified 
freehold.  The  provision  must  be  a  fair  equivalent  to  the  dower 
estate  to  make  it  binding  in  the  first  instance. 

Election  of  Widow  to  T^e  under  a  WOL 

A  collateral  satisfaction,  consisting  of  money  or  other  chattd  in- 
terests, given  by  will  and  accepted  by  the  wife  after  her  husband's 
death,  will  constitute  an  equitable  bar  of  dower.  The  court  of 
chancery  gives  the  widow  her  election  to  accept  of  the  testamentary 
provision,  or  to  refuse  it,  and  betake  herself  to  her  dower  at  law. 
Even  after  acceptance  and  partial  enjoyment,  if  it  appear  that  she 
acted  without  full  knowledge  and  understanding  of  her  true  situa- 
tion and  rights,  and  of  the  consequence  of  her  acceptance,  she  may 
retract  such  acceptance.  If,  however,  she  has  fairly  and  under^ 
standingly  made  her  election  between  her  dower  and  the  testa- 
mentary provision,  and  in  favor  of  the  latter,  she  will  be  hdd  to 
her  election  as  well  at  law,  as  in  equity. 

Bequest,  in  lileu  of  Dower. 

The  testamentary  provision  in  lieu  of  dower,  in  order  to  render 
it  such,  even  with  the  widow's  acceptance  of  it,  must  be  declared, 
in  express  terms,  to  be  given  in  lieu  of  dower;  or  that  intention 
must  be  deduced  by  clear  implication  from  the  will,  showing  that 
the  claim  of  dower  would  be  inconsistent  with  the  will,  or  so  re- 
pugnant to  its  dispositions,  as  to  defeat  them. 

Settlements  and  Ante-Nuptial  (Contracts. 

In  certain  states,  the  statutes  declare,  that  any  pecuniary  provi- 
sion made  before  marriage,  in  lieu  of  dower,  if  duly  assented  to 
by  the  wife,  shall  bar  her  dower.  But  any  settlement,  by  land,  or 
any  pecuniary  provision,  if  made  after  marriage,  or  if  before  mar> 
riage,  without  the  wife's  assent,  or  if  made  by  will,  shall  not  bind 
her,  though  declared  to  be  in  lieu  of  dower;  but  she  shall  be  obliged 
to  make  her  election  between  her  dower  and  the  jointure  or  pecun- 
iary provision. 

Laches  in  Making  Election. 

The  widow  shall  be  deemed  to  have  taken  the  jointure,  devise^  or 
pecuniary  provision,  unless,  within  one  year  after  her  husband's 
death,  she  shall  enter  on  the  lands  to  be  assigned  her  f6r  dower, 
or  commence  proceedings  to  recover  the  same. 


LBCT.  55]  ESTATES  fOB   LIVE.  683 

Forfeiture  of  Jointure  or  DevlBe. 

Every  pecuniary  proYision  in  lien  of  dower,  shall  be  forfeited,  in 
the  same  cases  in  which  she  wonid  forfeit  her  dower. 

Where  an  Exchange  of  Lands. 

It  was  a  principle  of  the  common  law,  that  if  the  hnsband,  seised 
of  an  estate  of  inheritance,  exchanged  it  for  other  lands,  the  wife 
should  not  have  dower  of  both  estates,  but  should  be  put  to  her 
election.  In  New  York,  the  widow  must  evince  her  election  to  take 
dower  out  of  the  lands  given  in  exchange,  by  the  commencement  of 
proceedings  to  recover  it  within  one  year  after  her  husband's  death, 
or  else  she  must  take  her  dower  out  of  the  lands  received  in  ex- 
change. 

Dower  Barred  by  Deed. 

The  usual  mode  of  barring  dower  In  this  country,  by  the  volun- 
tary act  of  the  wife,  is  not  by  fine,  as  in  England,  but  by  her  join- 
ing with  her  husband  in  a  deed  of  conveyance  of  the  land,  contain- 
ing words  of  grant  or  release  on  her  part,  and  acknowledging 
the  same  privately,  apart  from  her  husband,  in  the  mode  prescribed 
by  the  statutes  of  the  several  states.  It  is  almost  a  matter  of  course 
in  this  country,  for  the  wife  to  unite  with  her  husband  in  all  deeds 
and  mortgages  of  his  lands ;  and  though  the  formality  of  her  separate 
acknowledgment  is  generally  required  to  render  her  act  binding, 
yet,  by  the  laws  of  New  York  and  Illinois,  if  she  resides  out  of  the 
state,  the  simple  execution  of  the  deed  by  her  suffices  to  bar  her 
dower,  as  to  the  lands  in  the  state  so  conveyed,  equally  as  if  she 
were  a  feme  sole. 

4.  Manner  of  Assigning  Dower — Quarantine. 

Magna  Oarta  provided,  that  the  widow  should  give  nothing  to 
the  feudal  lord  for  her  dower,  and  should  tarry  in  the  chief  house  of 
her  husband  for  forty  days  (termed  the  widow's  quarantine)  after  the 
death  of  her  husband,  within  which  time  her  dower  should  be  assigned 
her;  and  that,  in  the  meantime,  she  should  have  reasonable  estovers, 
or  maintenance,  out  of  the  estate.  This  declaration  is,  probably, 
the  law  in  all  the  states.  She  is  not  liable  for  rent  during  the  for^ 
days. 

Bestrictions  upon  the  Widow. 

The  widow  cannot  enter  for  her  dower  until  it  be  assigned  her, 
nor  can  she  aliene  it  so  as  to  enable  the  grantee  to  sue  for  it  in  his 
own  name.  It  is  a  mere  chose,  or  right  in  action,  and  cannot  be  sold 
on  execution  at  law,  though  in  New  York,  it  may  be  reached  by 
process  of  chancery  for  the  benefit  of  creditors.  She  has  no  estate 
in  the  lands  until  assignment;  and  after  the  expiration  of  her  quar^ 
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antine^  the  heir  may  pat  her  oot  ci  possesnon,  and  6nre  her  to 
her  rait  for  dower.  In  certain  atatea,  the  widow  may  hold  and 
enjoy  the  manaicm  honae  free  of  rent,  nntil  dower  be  BaAgncd;  and 
she  haa  therefore  a  freehold  for  life^  nnleaa  aooner  defeated  hj  the 
act  of  the  heir.  Thongji  in  point  of  tenure  ahe  holda,  of  the  heir 
or  reversionery  yet  the  widow  daima  paramonnt  to  the  heir,  as  h^ 
estate  is  a  continuation  of  that  of  her  husband.  In  North  Oarolina, 
the  law  proTidea  for  the  widow's  support  for  one  yeac 

Mode  of  Aaaignment. 

The  assignment  of  dower  may  be  made  in  jMiia  by  pand,  by  the 
party  who  has  the  freehold;  but  if  the  dower  be  not  assigned 
within  the  forty  days,  by  the  heir  or  deyisee,  or  other  persona 
seised  of  the  lands  subject  to  dower,  the  widow  haa  her  action  at 
law  by  writ  of  dower,  unde  nihil  habet,  or  by  writ  of  li^t  of  dowar 
against  the  tenant  of  the  freehold. 

Writ  of  Dower. 

The  writ  of  dower  ia  to  be  preferred;  because  the  widow,  in 
that  case,  recovers  damages  for  non-assignment  of  her  dowar,  whidi 
she  would  not  in  a  writ  of  right,  and  the  damagea  were  <Mie  third  at 
the  annual  profits  of  the  estate  from  the  death  of  the  husband.  The 
writ  lies,  in  every  case^  excepting  only  where  the  widow  haa  re- 
ceived part  of  her  dower  of  the  same  person  who  is  saed,  and  out 
of  lands  in  the  same  town.  The  writ  of  ri{^t  of  dower  ia  un- 
known in  this  country. 

Delivery  of  the  Dower. 

On  recovery  at  law,  the  sheriff,  under  the  writ  of  seisin,  ddivers 
to  the  demandant  possession  of  her  dower  by  metes  and  bounds,  if 
the  subjects  be  ^visible,  and  the  lands.be  held  in  severalty.  U 
the  dower  arise  from  rent  or  other  incorporeal  hereditament,  of 
which  the  husband  was  seised  in  fee,  the  third  part  of  the  profits 
is  appropriated  to  the  widow.  U  the  property  be  not  divisible, 
as  a  mill,  she  is  dowable  in  a  special  manner,  and  haa  either  one 
third  of  the  toll,  or  the  entire  mill  for  every  third  month. 

ABfllgnment  of  Dower. 

The  assignment  of  a  dower  of  a  mine,  shall  be  by  metes  and 
bounds  if  practicable;  and  if  not,  then  by  a  proportion  of  the 
profits,  or  separate  alternate  enjoyment  of  the  whole  for  short  pro- 
portionate periods.  The  widow  may  consent  to  take  her  dower  of 
the  undivided  third  part  of  the  estate,  without  having  it  set  off 
by  metes  and  bounds.  Of  land  held  in  common,  the  wife  has  a  third 
part  of  the  share  of  her  husband  assigned  to  her,  to  be  held  by  her 
in  common  with  the  other  tenants.  A  case  may  occur  where  two 
widows  may  be  endowed  out  of  the  same  messuage,  as  if  A  be  seised 
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and  has  a  wife,  and  seUs  to  B,  who  has  a  wife,  and  the  husbands 
then  die,  leaving  their  wives  surviving.' 

Mansion  House. 

A  widow  is  not  bound  to  accept  a  single  room  in  the  mansion 
house;  and  unless  she  consents  to  it,  and  there  are  no  other  equiva- 
lent lands,  a  rent  must  be  assigned  her,  issuing  out  of  the  mansion 
house. 

Delay  in  Assigning  Dower. 

If  the  husband  dies  seised,  the  heirs  may  assign  when  they  please ; 
but  if  they  delay  it,  and  improve  the  land,  and  enhance  its  value 
by  cultivation  or  bidldings,  the  widow  still  will  be  entitled  to  her 
dower  according  to  the  value  of  the  land,  exclusive  of  the  emble- 
ments, at  the  time  of  the  assignment;  and  the  hdr  is  presumed  to 
have  made  the  improvements  with  a  knowledge  of  his  obligations 
and  rights.  But  the  widow  is  not  entitled  to  damages  for  the  deten- 
tion of  the  dower,  unless  the  husband  died  seised.  The  damages 
are  usually  computed  from  the  time  of  making  the  demand  of  the 
heir. 

Improved  Value  of  fhe  Land. 

In  cases  of  alienation  by  the  husband,  the  general  rule  is,  that 
the  widow  takes  her  dower  according  to  the  value  of  the  land  at 
the  time  of  the  alienation,  and  not  according  to  its  subsequent  in- 
creased, or  improved  value.  The  rule  is  founded  in  justice  and 
sound  policy;  and  whether  the  land  be  improved  in  value,  or  be 
impaired  by  the  acts  of  the  party  subsequently,  the  endowment  is 
to  be  according  to  the  value  at  the  time  of  the  assignment,  if  the  land 
descended  to  the  heir.  If  the  husband  continues  in  possession,  after 
he  has  mortgaged  the  land,  and  makes  improvements,  the  wife  will 
have  the  benefit  of  them,  in  computing  the  value  of  her  dower, 
though  the  equity  of  redemption  be  afterwards  barred  or  released; 
for  the  foreclosure  or  release  is  to  be  deemed  the  period  of  aliena- 
tion. 

Annexations  to  the  Freehold. 

The  title  to  dower  is  consummate  at  the  husband's  death,  and  like 
any  other  tenant  of  the  freehold,  she  takes,  upon  a  recovery,  what- 
ever is  then  annexed  to  the  freehold,  whether  it  be  so  by  folly,  mis- 
take, or  otherwise.  The  heir's  possession  is  avoided,  as  not  being 
rightfully  acquired,  as  to  the  widow's  third  part;  and  by  the  gen- 
eral principles  of  the  common  law,  the  improvements,  as  well  as  the 
land  in  the  possession  of  the  heir,  are  subject  to  the  claim  of  dower. 

« 

^Gteer  V.  Hamblin,  1  Qreenl.  54,  note. 
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Enhanced  Value  of  the  Land  ItMll 

A  distinction  arises,  where  the  valne  of  the  properly  has  been 
enhanced  from  extrinsic  circumstances,  nnconnected  with  the  direct 
improvements,  resulting  from  the  labor  and  ezpenditnres  of  the 
alienee;  such  as  its  increased  value  from  the  growing  prosperity  of 
the  country,  or  the  erection  of  valuable  establishments  in  the  neigh- 
borhood. The  allowance,  in  such  case,  would  seem  to  be  reaaonalde 
and  just;  inasmuch  as  the  widow  takes  the  risk  of  deterioration, 
arising  from  public  misfortune,  or  the  acts  of  the  party.  If  the 
land,  in  the  intermediate  period,  has  risen  in  value,  she  ought  to 
receive  the  benefit;  if  it  has  depreciated,  she  sustains  the  loss.*  The 
supreme  court  of  Pennsylvania  decided,  that  the  widow  was  to  take 
no  advantage  of  an  increased  rise  in  value,  by  reason  of  improve- 
ments of  any  kind  made  by  the  purchaser;  but  excluding  these 
from  the  estimate,  she  was  to  be  endowed  according  to  the  value 
at  the  time  of  the  assignment^    Justice  Story  adopts  this  view. 

New  York  Doctxine. 

The  court  of  New  York  confined  the  wfdow  to  her  dower,  com- 
puted according  to  the  value  of  the  land  at  the  time  of  the  alienation, 
though  it  had  risen  greatly  in  value  afterwards,  exclusive  of  build- 
ings erected  by  the  alienee.**  The  statute  reads:  "According  to  the 
value  of  the  lands,  exclusive  of  the  improvements  since  the  sale." 
That  statute  required,  in  case  of  improvements  made  by  the  heir, 
or  other  proprietor,  upon  lands  previously  wild  and  unproduotive, 
that  the  allotment  of  dower  be  so  made  as  to  give  these  improve- 
ments to  the  heir  or  owner. 

American  Doctrine  as  to  Improvements. 

The  reasonable  doctrine  in  this  country  appears  to  be,  that  the 
improved  value  of  the  land,  from  which  the  widow  is  to  be  excluded, 
in  the  assignment  of  her  dower,  as  against  a  purchaser  from  her 
husband,  is  that  which  has  arisen  from  the  actual  labor  and  money 
of  the  owner,  and  not  from  that  which  has  arisen  from  extrinsic  or 
general  causes. 

Damages  for  Withholding  Dower. 

The  New  York  statutes  declare,  that  if  the  husband  dies  seised, 
the  widow  shall  recover  damages  for  withholding  her  dower;  and 
the  damages  shall  be  one  third  of  the  annual  value  of  the  mesne 
profits  of  the  lands  in  which  she  shall  recover  dower,  to  be  esti- 
mated from  the  time  of  the  husband's  death,  in  the  suit  against  the 
heirs;  and  from  the  time  of  the  demand  of  her  dower,  in  the  suit 

*  Gore  V.  Brazior,  8  Mass.  544. 

*  Thompson  v.  Morrow,  5  Serg.  &  R.  289. 

*  Dorchester  v.  CoTentry,  11  Johns.  510;  Shaw  v.  Whlte^  13  Johns.  178L 
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against  the  alienee  of  the  heir,  or  other  persons,  and  not  to  exceed 
six  years  in  the  whole,  l^o  damages  are  to  be  estimated  for  the 
use  of  any  permanent  improyements  made  after  the  death  of  the 
husband. 

Effect  of  fhe  Assig^ninent  of  Dower. 

When  the  certainty  of  the  estate,  belonging  to  the  widow  as 
dower,  is  ascertained  by  assignment,  the  estate  does  not  pass  by  as- 
signment, but  the  seisin  of  the  heir  is  defeated  ab  initio,  and  the 
dowress  partakes  of  the  seisin  of  her  husband;  hence  neither  livery 
nor  writing  is  essential  to  an  assignment  in  pais. 

Implied  Warranty  in  the  Ascdgnment. 

Ereiy  assignment  of  dower  by  the  heir,  or  by  the  sheriff,  on  a  re- 
covery against  the  heir,  implies  a  warranty,  so  far  that  the  widow, 
on  being  evicted  by  title  paramount,  may  recover  in  value  a  third 
part  of  the  two  remaining  third  parts  of  the  land  whereof  she  was 
dowable.  In  such  case,  the  widow  is  to  be  endowed  anew  of  other 
lands  descended  to  the  heir;  but  where  the  assignment  was  by  the 
alienee  of  the  husband,  and  she  was  impleaded,  she  was  not  to  vouch 
the  alienee  to  be  newly  endowed,  because  of  the  greater  privity  in 
the  one  case  than  in  the  other. 

Estoppel  of  Widow's  Claim. 

By  New  York  statute,  upon  the  acceptance  of  an  assignment  of 
dower  by  the  heir,  in  satisfaction  of  the  widow's  claim  upon  all  the 
lands  of  her  husband,  it  may  be  pleaded  in  bar  of  any  future  claim 
on  her  part  for  dower,  even  by  the  grantee  of  the  husband* 

Laches  in  Aetions  for  Dower. 

In  England,  the  wife's  remedy  by  action  for  her  dower  is  not 
within  the  ordinary  statutes  of  limitation;  for  the  widow  has  no 
seisin;  but  a  fine  levied  by  the  husband,  or  his  alienee  or  heir, 
will  bar  her  by  the  force  of  the  statute  of  non-claims,  unless  she 
brings  her  action  within  five  years  after  her  title  accrues,  and  her 
disabilities,  if  any,  be  removed.  In  South  Carolina,  it  was  held, 
that  time  was  a  bar  to  dower,  as  well  as  to  other  claims.  In  New 
Hampshire,  Massachusetts  and  Georgia,  it  has  been  adjudged,  that 
the  writ  of  dower  was  not  within  the  statute  of  limitations.  The 
New  York  law  requires  dower  to  be  demanded  within  twenty  years 
from  the  death  of  the  husband,  or  from  the  termination  of  certain 
disabilities. 

Action  in  Equity  for  Dower. 

Dower  may  be  recovered  by  bill  in  equity,  as  well  as  by  action  at 
law.  Chancery  has  a  concurrent  jurisdiction  in  such  cases.  When 
the  legal  title  to  dower  is  in  controversy,  it  must  be  settled  at  law; 
but  if  that  be  admitted  or  settled,  full  and  effectual  relief  can  be 
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granted  to  the  widow  in  equity,  both  as  to  the  aBsIgnment  of  dower 
and  the  damages.  The  equity  jurisdiction -is  well  established  in 
England  and  this  ooontiy,  though  the  writ  of  dower  unde  nihil 
habet  exists  here. 

AdmeastLrement  of  Dower. 

In  addition  to  the  legal  remedies^  at  law  and  in  equity,  the  surro- 
gates, in  New  York,  and  the  courts  in  other  states,  are  directed, 
upon  the  application  either  of  the  widow  or  of  the  heirs  or  owners, 
to  appoint  three  freeholders  to  set  off  by  admeasurement  the  widow's 
dower.  This  convenient  and  summary  mode  of  assignment  of  dower, 
under  the  direction  of  the  courts  of  probate,  or  upon  petition  to 
other  competent  jurisdiction  has,  in  a  great  degree^  superseded  the 
common  law  remedy  by  action. 

Bequest  of  Emblements. 

When  a  widow  is  legally  seised  of  her  freehold  estate  as  dowress, 
she  may  bequeath  the  crop  in  the  ground  of  the  land  held  by  her 
in  dower. 

IV.     INCIDENTS  TO  FREEHOLD  ESTATES  NOT  OP 

INHERITANGE. 

1.  Estovers. 

Every  tenant  for  life  is  entitled,  of  common  right,  to  take  reason- 
able estovers,  that  is,  wood  from  off  the  land,  for  fuel,  fences,  agri- 
cultural erections,  and  other  necessary  improvements.  But,  under 
the  pretence  of  estovers,  the  tenant  must  not  destroy  the  timber, 
nor  do  any  other  permanent  injury  to  the  inheritanoe;  for  that 
would  expose  him  to  the  action  and  penalties  of  wasta 

2.  Emblements. 

He  is  entitled,  through  his  lawful  representatives,  to  the  profits 
of  the  growing  crops,  in  case  the  estate  determines  by  his  death,  be- 
fore the  produce  can  be  gathered.  The  profits  are  termed  emble- 
ments, and  are  given  on  obvious  principles  of  justice,  as  the  time  of 
the  determination  of  the  estate  is  uncertain.  He  who  rightfully 
sows,  ought  to  reap  the  fruits  of  his  labor;  and  the  embl^nents  are 
confined  to  the  products  of  the  earth,  arising  from  the  annual  labor 
of  the  tenant.  The  rule  extends  to  every  case  where  the  estate  for 
life  determines  by  the  act  of  God,  or  by  the  act  of  the  law;  and  not 
to  cases  where  the  estate  is  determined  by  the  voluntary,  wilful  or 
wrongful  act  of  the  tenant  The  doctrine  of  emblements  applies  to 
the  products  of  the  earth  which  are  annual,  and  raised  by  the 
yearly  expense  and  labor  of  the  tenant.  It  applies  to  grain,  garden 
roots  &c.,  but  not  to  grass  or  fruits,  which  are  the  natural  products 
of  the  soil,  and  do  not  owe  their  annual  existence  to  the  cultivation 
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of  man.    The  tenant,  by  this  nde,  1b  invited  to  agrlcuitaral  indncrtxy, 
without  the  apprehension  of  loss  by  the  contingenqr  of  his  death. 

8.  ITnderleaseB. 

Tenants  for  life  have  the  power  of  making  underleases  for  any  less- 
er term ;  and  the  same  rights  and  privileges  are  incidental  to  those 
under-tenants,  which  belong  to  the  original  tenants  for  life.  If  the 
original  estate  determines,  by  the  death  of  the  tenant  for  life,  be- 
fore the  day  of  payment  of  rent  from  the  under-tenant,  the  personal 
representatives  of  the  tenant  for  life  are  entitled  to  recover  from  the 
under-tenant  the  whole,  or  a  proportionate  part,  of  the  rent  in  ar- 
rear.    The  under-tenant  is  entitied  to  the  emblements. 

4.  EncuznbranceB. 

In  estates  for  life,  if  the  estate  be  charged  with  an  encumbrance, 
the  tenant  for  life  is  bound,  in  equity,  to  keep  down  the  interest  out 
of  the  rents  and  profits;  but  he  is  not  chargeable  with  the  encum- 
brance itself,  and  he  is  not  bound  to  extinguish  it.  The  doctrine 
applies  between  a  tenant  for  life,  and  other  i>arties  having  succes- 
sive interests.  Its  object  is  to  make  every  part  of  the  ownership 
of  a  real  estate  bear  a  ratable  part  of  the  encumbrance  thereon,  and 
to  apportion  the  burden  equitably  between  the  parties  in  interest, 
where  there  is  a  possession. 

liability  of  fhe  Tenant  for  Life. 

The  tenant  for  life  contributes  only  during  the  time  he  enjoyed 
the  estate,  and  the  value  of  his  life  is  calculated  according  to  the 
common  tables.  If  he  pays  off  an  encumbrance,  he  is,  prima  facie, 
entitied  to  that  charge  for  his  own  benefit,  with  the  qualification  of 
having  no  interest  during  his  life.  If  the  encumbrancer  neglect 
for  years  to  collect  the  interest  from  the  tenant  for  life,  he  may, 
notwithstanding,  collect  the  arrears  from  the  remainder  man ;  though 
the  assets  of  the  estate  of  the  tenant  for  life  would  equitably  be 
answerable  to  the  remainder  man  for  his  indemnity,  and  they  re- 
main answerable  for  arrears  of  interest  accrued  in  his  lifetime. 
The  tenant  for  life  must  keep  down  the  annual  interest,  even 
though  it  should  exhaust  the  rents  and  profits;  and  the  whole  es- 
tate is  to  bear  the  charge  of  the  principal,  in  just  proportions. 

Contribution  by  fhe  liife  Tenant. 

The  old  rule  was  that  the  life  estate  was  to  bear  one  third  of  the 
entire  debt,  and  the  remainder  of  the  estate  the  residue.  But  this 
has  been  declared  to  be  an  absurd  rule;  and  it  is  now  the  doctrine 
in  the  English  chancery,  in  respect  to  a  charge  upon  renewal  leases, 
that  the  tenant  for  life  contributes  in  proportion  to  the  ben^t  he 
derives  from  the  renewed  interest  in  the  estate.    The  proportion 
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that  he  is  to  contribute  dq^ends  npon  tbe  speolal  dreimurtaiieM  of 
the  case;  and  the  praetlee  ia,  to  have  it  Ktilied  hjf  a  BUhst^s. 

Bights  of  a  Dowress. 

A  dowreaa  is  only  bonnd  to  keep  down  one  third  part  of  the  ao- 
cruing  interest;  because  she  takes  only  one  third  part  of  the  estate; 
and  if  she  redeems  the  whole  mortgage,  she  would  have  a  claim  on 
the  estate  for  two  thirds  of  the  interest  of  the  mortgage  so  re- 
deemed, and  the  whole  of  the  principal 

Liability  fbr  Waste. 

The  law  abo  oTinces  a  solicitude  for  those  who  have  an  interest  in 
the  inheritance  in  remainder  or  reversion.  H,  therefore^  the  tenant 
for  life,  or  for  years  should,  by  neglect  or  wantonness,  occasion  any 
permanent  waste  to  the  substance  of  the  estate,  whether  the  waste 
be  voluntary  or  permissive,  as  by  pulling  down  houses;  suffering 
them  to  go  to  decay  for  want  of  ordinary  care;  cutting  the  timber 
unnecessarily;  opening  mines;  or  changing  one  species  of  land  into 
another;  he  becomes  liable  in  a  suit  by  the  person  entitled  to  the 
estate  of  inheritance,  ^to  answer  in  damages^  as  wdl  as  to  have  his 
future  operations  stayed. 

Timber. 

If  the  land  be  wholly  wild  and  uncultivated,  title  tenant  may  dear 
part  of  it  for  the  purpose  of  cultivation;  but  he  must  leave  timber 
sufficient  for  the  permanent  use  of  the  farm.  It  is  a  question  of 
fact  for  a  jury,  what  extent  of  wood  may  be  out  down,  in  sach 
cases,  without  waste. 

American  Doctrine  as  to  Waste. 

The  American  doctrine  on  the  subject  of  waste  Is  more  enlai^ed 
than  like  English  law,  and  accommodated  to  the  circumstances  of 
a  new  and  growing  countiy.  In  Massachusetts,  however,  the  su- 
preme court  apparently  favors  the  strict  English  rule.  In  Virginia, 
a  tenant  in  dower,  in  working  coed  mines  already  opened,  may 
penetrate  into  new  seama^  and  sink  new  shafts,  without  being 
chargeable  with  waste.  In  North  Carolina,  it  is  held  not  to  be 
waste  to  clear  tillable  lands  for  the  necessary  support  of  the  ten- 
ant's family;  though  the  timber  be  destroyed  in  clearing.^ 

Waste  Committed  by  a  Stranger. 

Tenants  by  the  curtesy,  and  in  dower,  and  for  life  or  year%  are 
answerable  for  waste  committed  by  a  stranger;  and  they  have  their 
r^nedy  over  against  him.  The  tenant,  in  the  absence  of  q[>ecial 
agreement  to  the  contrary,  is  responsible  to  the  reversiimer  for  all 

*BaUentlne  t.  Poyner,  2  Hayw.  (N.  C.)  110. 
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injuriesi  axnoniitiBg  to  waste^  done  to  the  premlied  during  his  term, 
bgr  whomnoevet  the  injuriee  may  have  hmxi  committed;  with  the 
exception  of  the  acta  of  Ood  and  pnblie  enemies^  and  the  acts  of 
the  reversioner  himself.  The  tenant  is  like  a  common  carrier.  The 
landlord  cannot  protect  the  property  against  strangers;  and  the 
tenant  is  on  the  spot,  and  presumably  able  to  protect  it. 

Actions  in  Cases  of  Waste. 

The  ancient  remedies  for  waste  by  writ  of  estrepment,  and  writ 
of  waste  at  common  law,  are  obsolete;  and  the  modem  practice  here 
and  in  England,  is  to  resort  to  the  remedy  by  an  injunction  bill  to 
stop  the  ccMnmission  of  waste,  when  the  injury  would  be  irrep- 
arable; <Mr  by  a  special  action  on  the  case  for  damages. 

Bemedy  at  Common  Law. 

At  common  law,  no  prohibition  against  waste  lay  against  the  les- 
see for  life  or  years,  deriving  his  interest  from  the  act  of  the  party. 
The  remedy  was  confined  to  those  tenants  who  derived  their  Inter- 
est from  the  act  of  the  law.  The  timber  cut  was  the  property  of 
the  owner  of  the  inheritance;  and  the  words  in  the  lease,  without 
impeachment  of  waste,  had  the  effect  of  transferring  to  the  lessee 
the  property  in  the  timber. 

Bemedy  by  Cha;ncery. 

The  modem  remedy,  by  injunction,  is  broader  than  at  law;  and 
equity  will  interpose  in  many  cases,  and  stay  waste^  where  there  is 
no  remedy  at  law.  If  there  was  an  intermediate  estate  for  life,  be- 
tween the  lessee  for  life  and  the  remainder-man  or  reversioner  in  fee, 
the  action  of  waste  would  not  lie  at  law ;  for  it  lay  on  behalf  of  him 
who  had  the  next  immediate  estate  of  inheritance.  Chancery  will 
interpose  in  such  case,  and  its  remedy  is  limited  to  cases  in  which 
the  title  is  dear  and  undisputed. 

Statute  of  Qloueester. 

Under  this  statute,  the  penalty  was  the  f orf dtare  of  the  place 
wasted  and  treble  damages.  This  statute  was  re-enacted  in  New 
York,  New  Jersey  and  Virginia,  and  was  the  acknowledged  nde  of 
recovery  in  some  other  states  in  the  action  of  waste.  But  the  writ 
of  waste  has  gone  out  of  use,  and  a  special  action  on  the  case,  in 
the  nature  of  waste,  substituted.  This  latter  action  relieves  the 
tenant  from  the  penal  consequences  of  waste  under  the  statute  of 
Gloucester.  The  plaintiff,  in  this  action  uinrn  the  case,  recovers  no 
more  than  the  actual  damages  which  the  premises  have  sustained. 

Accidental  Fires. 

Under  the  head  of  permissive  waste,  the  tenant  is  answerable,  if 
the  house  or  other  buildings  on  the  premises  be  destroyed  by  fire, 
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through  his  carelessneBs  or  negligence;  and  he  mnst  rebnfld,  in  a 
conyenient  time,  at  his  own  expense.  The  statute  of  Anne  guard- 
ed the  tenant  ftom  the  consequences  of  accidental  ftre,  for  which, 
before  that  time,  he  was  liable.  The  uniyersal  silence  in  our  courta 
upon  the  subject  of  any  such  responsibility  of  the  tenant  for  ac- 
cidental flres  is  presumptive  evidence  that  the  doctrine  of  permi0> 
sive  waste  has  never  been  introduced,  and  carried  to  that  extent,  in 
the  common-law  jurisprudence  of  the  United  States.^ 

liife-BstateB  Forfeited. 

Estates  for  life  were,  by  the  common  law,  liable  to  forfeiture^ 
not  merely  for  waste,  but  by  alienation  in  fee.  Such  an  alienation, 
according  to  the  law  of  feuds,  amounted  to  a  renunciation  of  the 
feudal  relation,  and  worked  a  forfeiture  of  the  vassal's  estate  to  the 
reversioner  or  remainder-man.  Alienation  by  feoffment,  with  livery 
of  seisin,  or  by  matter  of  record,  as  by  fine  and  recovery,  of  a  greater 
estate  than  the  tenant  for  life  was  entitled  to,  by  divesting  the  seisin, 
and  turning  the  estate  of  the  rightful  owner  into  a  right  of  entry, 
operated  as  a  forfeiture  of  the  life  estate,  unless  the  person  in  re- 
mainder or  reversion  was  a  party  to  the  assurance. 

Grants  by  Tenants  for  life. 

But  an  alienation  for  the  life  of  the  tenant  himself  worked  no 
wrong,  and  is  not  within  the  statute  of  Gloucester.  Bo  a  mere  grant 
or  release  by  the  tenant  for  life,  passed,  at  common  law,  only  what 
he  might  lawfully  grant  In  Massachusetts,  Connecticut,  New  York, 
Pennsylvania  and  Kentucky,  this  feudal  notion  of  forfeiture  is  ex- 
pressly renounced,  and  the  doctrine  placed  upon  reasonable  grounds. 
Any  conveyance  by  a  tenant  for  life  or  years,  of  a  greater  estate  than 
he  possessed,  or  could  lawfully  convey,  passes  only  the  title  and 
estate,  which  the  tenant  could  lawfully  grant  It  is  an  innocent 
conveyance,  and  produces  no  forfeiture  of  the  particular  estate.  It 
does  not,  like  a  feoffment  with  livery  at  common  law,  ransack  the 
whole  estate,  and  extinguish  every  right  and  power  connected  with 
it  The  same  conclusion  follows  from  provisions  in  the  Virginia 
statutes,  and  from  the  forms  of  conveyance  in  use  in  other  states.  A 
conveyance  in  fee  by  a  tenant  for  life,  by  bargain  and  sale,  or  by 
lease  and  release,  does  not  work  a  discontinuance. 

Oonveyances  xmder  the  Statute  of  ITses. 

These  also  are  innocent  conveyances,  since  they  operate  only  to 
the  extent  of  the  grantor's  right,  and  occasion  no  forfeiture;  thougli, 
if  a  general  warranty  be  annexed  to  those  conveyances,  it  would,  at 
common  law,  work  a  discontinuance  when  the  warranty  descends 
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npon  him  who  has  the  right  to  the  lands.  We  hare  never  adopted 
in  this  ooontiy  the  common  law  conveyance  by  feoffment  and  liveiy, 
and  we  rarely  use  that  by  Are  or  common  recovery,  or  any  other 
than  the  conveyance  by  lease  and  release,  or  more  commonly,  by 
deed  of  bargain  and  sale. 

Entry  upon  Forfeited  life-Estate. 

If,  however,  there  be  in  any  estate,  a  forfeiture  of  the  life  estate 
by  the  act  of  the  tenant  for  life,  the  party  entitled  to  enter  by  reason 
of  the  forfeiture,  is  not  bound  to  alter,  and  may  wait  untU  the 
natural  termination  of  the  life  estates 
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LSCTUBBLVL 
SSTATBS  FOB  YEABS,  AT  WILL,  AVD  AT  SUFVEBAirOX. 

I.     ESTATES  FOR  YEARS. 
Defined. 

A  lease  for  yean  is  a  contract  for  the  possession  and  profits  of 
land  for  a  determinate  period,  with  the  leoompense  of  rent.  It  is 
deemed  an  estate  for  years;  though  the  number  of  jeais  should 
exceed  the  ordinary  limit  of  hnman  life.  An  estate  for  lite  is  a 
higher  and  greater  estate  than  a  lease  for  years,  notwitlistanding 
the  lease  should  be  for  a  thousand  years.  If  the  lease  be  for  a  less 
time  than  a  year,  the  lessee  is  still  ranked  among  tenants  fw  years. 

Ancient  English  LeaseB. 

In  the  earlier  periods  of  English  history,  leases  fbr  years  were 
held  by  a  very  precarions  tenure.  The  possession  of  the  lessee  was 
held  to  be  the  possession  of  the  owner  of  the  freehold,  and  the  term 
was  liable  to  be  defeated  at  the  pleasure  of  the  tenant  of  the  free- 
hold, by  his  suffering  a  common  recovery.  In  the  reign  of  Henry 
VI,  the  law  gave  to  the  lessee,  who  was  unduly  evicted,  not  only 
damages  for  the  loss  of  the  possession,  but  the  possession  itself. 
But  the  interest  of  the  lessee  was  still  insecure  until  the  statute  of 
Henry  Vlll  enabled  the  lessee  for  years  to  falsify  a  recovery  suf- 
fered to  his  prejudice.  A  term  was  a  certain  and  permanent  interest, 
and  long  terms  became  common.  They  were  converted  to  the  pur- 
pose of  ndsing  portions  for  children  in  family  settlements,  and  by 
way  of  mortgage.  In  Elizabeth's  reign,  mortgages  for  a  long  term 
of  years  came  into  use,  to  protect  the  inheritance.  Long  terms 
were  created  by  way  of  trust  to  secure  jointures  and  raise  portions, 
and  they  occupy  a  large  space  in  English  law. 

Security  Derived  from  Attendant  Terms. 

If  the  bona  fide  purchaser  or  mortgagee  chanced  to  take  a  de- 
fective conveyance  or  mortgage,  by  which  he  acquired  a  mere  equita- 
ble title,  he  may,  by  taking  an  assignment  of  an  outstanding  term 
to  a  trustee  for  himself,  cure  the  defect,  so  far  as  to  entitle  himself 
to  the  legal  estate  during  the  term,  in  preference  to  any  creditor, 
of  whose  encumbrance  he  had  no  notice  at  the  date  of  the  purchase 
or  mortgage.  He  may  use  the  term  to  protect  his  possessions,  or  to 
recover  them  when  lost.  This  protection  extends  as  against  all 
estates  and  encumbrances  created  intermediately  between  the  rais- 
ing of  the  term  and  the  time  of  the  purchase  or  mortgage;  and  the 
outstanding  term,  so  assigned  to  a  trustee  for  the  purchaser  or 
mortgagee,  will  prevail  over  the  intermediate  legal  title  to  the  inher- 
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itance.     A  term  for  years  attendaiit  upon  the  inheritance  is  the 
creature  of  a  court  of  eqnily,  and  indented  to  protect  real  property. 

Terms  in  Ghross. 

A  distinction  was  made  between  these  attendant  terms  and  terms 
in  gross,  though  in  the  consideration  of  the  common  law  they  are 
the  same.  At  law,  every  term  is  a  term  in  gross.  It  Is  a  term 
in  active  operation,  without  having  the  purpose  of  its  creation  ful- 
filled. Such  terms  are  separate  from  the  inheritance,  and  a  dis- 
tinct species  of  property.  The  reversioner  or  remainder-man  has 
no  interest  in  them,  other  than  the  right  to  redeem,  on  fulfilling  the 
purpose  of  their  creation. 

Ooalition  of  the  Inheritance  and  the  Term. 

When  the  legal  ownership  of  the  inheritance  and  the  term  meet  in 
the  same  person,  a  legal  coalition  occurs;  and  at  law,  the  term, 
which  before  was  personal  property,  falls  into  the  inheritance,  and 
ceases  to  exist.  But  in  equity,  another  kind  of  ownership  takes 
place,  being  an  equitable  ownership,  as  distinct  from  the  mere  legal 
title.  The  term,  which  before  was  personal  property,  becomes  an- 
nexed to  the  inheritance,  and  attendant  upon  it,  as  part  of  the 
same  estate,  unless  the  owner  of  the  property  had  expressed  a  con- 
trary intention.  But  though  equity  considers  the  trust  of  the  term 
as  annexed  to  the  inheritance,  yet  the  legal  estate  of  the  term  is 
always  separate  from  it,  and  casting  in  a  trustee;  otherwise  it 
would  be  merged. 

Protection  by  OourtB  of  Equity. 

It  is  the  existence  of  this  legal  estate  that  enables  a  court  of 
equity  to  protect  an  equitable  owner  of  the  inheritance  against 
mesne  conveyances,  which  would  carry  the  fee  at  common  law,  and 
also  to  protect  the  person  who  is  both  legal  and  equitable  owner 
against  mesne  encumbrances,  which  should  not  affect  him.  It  was 
held,  that  if  a  subsequent  purchaser  or  mortgagee  had  notice  of  a 
former  purchase  or  mortgage,  he  could  not  avail  himself  of  an  as- 
signment of  an  old,  outstanding  term  prior  to  both,  in  order  to 
gain  a  preference;  but  that  without  such  notice  he  could  protect 
himself  under  the  old  term. 

MeTfi^er  of  Term  and  Inheritance. 

When  the  purposes  of  the  trust  are  satisfied,  the  ownership  of  the 
term  belongs,  in  equity,  to  the  owner  of  the  inheritance,  and  will 
attend  it,  whether  declared  so  to  do  in  the  original  conveyance  or  not 
The  trustee  will  hold  the  term  for  equitable  encumbrancers,  accord- 
ing to  priority;  and  as  a  rule,  in  all  cases  where  the  term  and  the 
freehold  would,  if  legal  estates,  merge  by  being  vested  in  the  same 
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person,  the  term  will,  in  equity,  be  construed  to  be  attendant  on  Hie 
inheritance,  unless  there  be  evidence  of  an  intention  to  sever  them. 

Effect  upon  Oreditors. 

These  attendant  terms  shall  not  deprive  creditors  of  anj  benefit 
they  would  have  of  the  term  for  payment  of  their  debts;  nor  will 
they  protect  the  inheritance  in  fee  from  debts  due  from  the  vendor, 
by  specialty,  to  the  crown.  They  protect  the  purchaser  against  an 
act  of  bankruptcy  in  the  vendor,  if  the  purchaser  had  no  notice  ot 
it  They  likewise  protect  against  a  claim  of  dower,  if  the  purchase 
or  mortgage  was  made  previous  to  the  right  of  dower  attaching,  and 
the  assignment  of  the  term  be  actually  made  before  the  husband's 
death. 

Aasignment  of  fhe  Terms. 

The  purchaser  or  mortgagee  may  call  for  the  assignment  of  all 
terms  conferring  a  title  to  the  legal  estate,  and  of  which  he  can 
avail  himself  in  an  action  of  ejectment.  The  question  whether  the 
term  be  validly  subsisting  as  an  outstanding  estate  has  led  to  vexa- 
tious discussions  in  the  English  courts,  which  happily  the  American 
lawyer  is  exempt  from,  owing  to  the  simplicity  of  our  qrstenL 

Proviso  of  Oesser. 

This  proviso,  in  England,  is  usually  annexed  to  long  terms,  raised 
by  mortgage,  marriage  settlement  or  annuity,  whereby  the  term 
is  declared  to  be  determinable  on  the  happening  of  a  certain  event; 
and  until  the  event  provided  for  in  the  declaration  of  cesser  has 
occurred,  the  term  continues.  If  there  be  no  such  proviso,  it  will 
continue  until  expressly  merged  or  surrendered,  even  though  the 
special  purpose  for  which  it  was  created  be  answered.  The  doc- 
trine of  a  presumed  surrender  of  the  term  has  occasioned  numerous 
judicial  decisions. 

Surrender  of  the  Term. 

Formerly,  if  the  term  liad  once  been  assigned  to  attend  the  in- 
heritance, there  could  be  no  presumption  of  a  surrender,  and  it 
would  be  treated  as  a  subsisting  term ;  for  a  direct  trust  being  an- 
nexed to  the  term,  it  followed  the  inheritance.  But  if  the  term 
was  once  satisfied,  and  had  not  been  assigned,  it  was  subject  to 
be  barred  by  the  statute  of  limitations.  Bo,  if  it  had  been  assigned, 
and  lain  dormant  for  many  years,  without  notice  taken  of  it  in  the 
changes  of  title,  a  surrender  might  be  presumed.  A  declaration, 
however,  by  the  trustee,  or  an  actual  assignment,  or  the  fact  that 
the  term  had  not  been  satisfied,  will  rebut  such  presumption. 
Ck)urts  of  law  do  not  now  take  notice  of  trusts  of  attendant  terms, 
and  have  departed  from  the  ancient  rigid  rule,  oS  deeming  every 
trust  term  a  term  in  gross. 
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Equitable  Interest  in  the  Term. 

As  the  owner  of  the  fee  is  entitled  to  all  the  benefits  which  he 
can  make  of  a  tenn  attendant  npon  the  inheritance  during  its  con- 
tinuance in  trust,  the  equitable  interest  in  the  term  will  deyolve 
in  the  same  channel,  and  be  governed  by  the  same  rules  as  the  in- 
heritance. The  tenant,  in  whose  name  the  term  for  years  stands, 
is  but  a  trustee  for  the  owner  of  the  inheritance;  and  the  term 
becomes  consolidated  with  it  On  the  death  of  the  ancestor,  it  vests, 
technically,  in  his  personal  representatives;  but,  in  equity,  it  goes 
to  the  heir  as  part  of  the  inheritance. 

Attendant  Terms  not  in  XTse  in  America. 

In  this  country,  we  have  instances  of  long  terms,  but  they  are 
treated  as  personal  estate,  and  go,  in  a  course  of  administration, 
as  chattel  interests,  without  being  deemed  attendant  terms.  Our 
registry  acts,  applicable  to  mortgages  and  conveyances,  determine 
the  rights  and  title  of  bona  fide  mortgagees  and  purchasers,  by  the 
date  and  priority  of  the  record;  and  outstanding  terms  can  have 
no  operation  when  coming  in  collision  with  a  registered  deed.  We 
are  relieved  from  the  intricate  machinery  of  attendant  terms,  which 
have  been  skillfully  devised  in  England  to  protect  estates  of  in- 
heritance. Titles  are  more  wisely  guarded  by  dear  and  certain 
rules. 

Trusts  in  New  York. 

In  New  York  these  trust  terms  cannot  esdst  for  the  purposes 
contemplated  in  the  English  equity  system.  Express  trusts  may 
be  created  to  sell  lands  for  the  benefit  of  creditors,  and  to  sell,  mort- 
gage or  lease  lands  for  the  benefit  of  legatees,  or  for  the  purpose  of 
satisfying  any  charge  thereon,  and  to  receive  the  rents  and  profits 
of  land,  to  be  applied  to  the  use  of  any  person.  Such  trustees  can 
do  no  act  in  contravention  of  the  trust,  and  when  the  purposes  of 
the  trust  have  ceased,  the  estate  of  the  trustees  ceases  also. 

Duration  of  Leases. 

Leases  among  the  ancient  Bomans  were  usually  of  very  brief 
duration;  and  this  has  been  the  practice  in  France,  Switzerland 
and  China.  But  this  policy  tends  to  discourage  agricultural  enter- 
prise and  costly  improvements. 

Tenure  by  a  Lease  for  Years. 

Leases  for  years  may  be  made  to  commence  in  futuro;  for  bdng 
chattel  interests,  they  did  not  require  feoffment  or  livery  of  s^in. 
The  tenant  was  never  technically  seised,  and  could  not  defend  him- 
self in  a  real  action.  He  held  in  the  name  of  his  lord,  and  was 
rather  his  servant  than  owner  in  his  own  right. 
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Written  Leases. 

The  fitatate  of  frauds  of  Chaiies  n,  which  has  been  genenJIy 
adopted  in  this  comitry,  declared,  that  all  leases,  estates  or  tenns 
of  years,  or  any  uncertain  interests  in  lands,  created  by  Vtvery  only, 
or  by  parol,  and  not  pnt  in  writing,  and  signed  by  the  party,  ahoald 
have  the  force  and  effect  of  leases  or  estates  at  will  (mly,  except 
leases  not  exceeding  the  term  of  three  years,  whereupon  the  rent 
reserved  during  the  term  shall  amount  to  two  thirds  oi  the  full  im- 
proved value  of  the  thing  demised.  And  that  no  lease  or  estate, 
either  of  freehold  or  term  of  years,  shall  be  assigned,  granted  or 
surrendered,  unless  in  writing.  In  New  York,  a  lease  for  a  longer 
period  than  one  year  must  be  in  writing,  and  subscribed  by  the 
party,  as  also  every  contract  for  the  sale  of  land,  or  any  interest 
therein. 

Land  Let  upon  Shares. 

If  land  be  let  upon  shares,  for  a  single  crop  only,  that  does  not 
amount  to  a  lease,  and  the  possession  remains  in  the  owner.  The 
occupant  is,  however,  a  tenant  in  common  with  the  owner  of  the 
growing  crop,  until  the  tenancy  be  severed  by  a  division.  But  if 
the  contract  be,  that  the  lessee  possess  the  land  with  exclusive  en- 
joyment, it  is  the  creation  of  a  tenancy  for  a  year,  though  the  land 
be  taken  to  be  cultivated  ui>on  shares. 

Assig^nment  of  Lease  or  Under-Letting. 

A  lessee  for  years  may  assign  his  entire  interest,  unless  restrained 
by  covenant  not  to  assign  without  leave  of  the  lessor.  He  may 
under-let  for  any  fewer  years  than  he  himsdf  holds;  and  he  may 
encumber  the  land  with  rent  and  other  charges.  If  the  deed  passes 
all  the  estate  or  term,  it  is  an  assignment;  but  if  for  less  time  than 
the  entire  term,  it  is  an  under-lease,  and  leaves  a  reversion  in  the 
termor.  The  tenant's  right  to  create  an  under-tenancy  is  a  prin- 
ciple of  the  feudal  system,  and  a  part  of  the  common  law. 

Sub-Tenants. 

The  lessee  so  underleasing  may  distrain  for  rent  due  him;  though 
if  he  assign  over  the  whole  term,  he  cannot,  because  he  has  no  re- 
version. The  derivative  lessee  is  not  liable  for  the  rent  reserved 
in  the  original  lease,  except  so  far  as  his  goods,  while  on  the  prem- 
ises, are  liable  to  a  distress  for  the  rent  in  arrears  to  the  original 
landlord.  There  is  no  privity  between  him  and  the  original  lessor, 
and  he  is  not  liable  to  an  action  of  covenant  for  such  rent. 

Assignee  of  the  Lessee. 

But  the  assignee  of  the  lessee  is  liable  to  the  assignee  of  the 
lessor,  in  an  action  of  debt,  for  the  time  he  holds;  for  though  there 
be  no  privity  of  contract,  there  is  a  privity  of  estate,  which  creates 
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a  debt  for  the  mt  So,  Hie  covenantor  and  Ui  lepreeentatlTes^ 
under  a  oorenant  to  pay  rent,  are  liable  for  the  non-payment  of  rent 
by  reason  of  the  priyity  of  contract^  after  an  aaBignment,  and  though 
there  may  be  remedy  against  the  assignee. 

Actual  Sntry. 

At  common  law,  actnal  entry  was  requisite,  to  give  the  lessee 
the  rights  and  priTileges  of  a  tenant  in  possession ;  for  until  then 
he  was  not  capable  of  receiving  a  release  of  the  reversion  by  way 
of  enlargement  of  the  estate.  But  when  the  words  and  the  con- 
sideration inserted  in  the  lease  were  denned  sufficient  to  raise  a 
use,  the  statute  of  uses  operated  upon  the  lease,  and  annexed  the 
possession  to  the  use  without  actnal  entry. 

IntereBse  TerminL 

Before  entry  under  the  lease,  as  a  demise  at  common  law,  the 
lessee  had  only  an  executory  interest,  or  interesse  termini,  and  no 
possession.  This  is  the  right  to  the  possession  of  a  term  at  a  future 
time;  and  upon  an  ordinary  lease  to  commence  at  once,  the  lessee 
at  common  law,  and  independent  of  the  statute  of  uses,  had  an 
interesse  termini  only  until  entry.  It  is  a  right  or  interest  only, 
and  not  an  estate,  and  it  has  the  properties  of  a  right.  It  may  be 
extinguished  by  a  release  to  the  lessor,  and  it  may  be  assigned  or 
granted  away,  but  it  cannot  be  surrendered ;  for  tiiere  is  no  rever- 
sion before  entry,  in  which  the  interest  may  be  subme^^  Nor 
will  a  release  from  the  lessor  operate  by  way  of  enlargement,  for 
the  lessee  has  no  estate  before  entry. 

Lease  Operating  by  Estoppel. 

Leases  may  operate  by  estoppel,  when  they  are  not  supplied 
from  the  ownership  of  the  lessor,  but  are  made  by  i)er8ons  who  have 
no  vested  interest  at  the  time.  If  an  heir  apparent,  or  one  having 
a  contingent  remainder,  or  who  has  no  title  whatever  at  the  time, 
makes  a  valid  lease,  or  duly  conveys,  for  years,  and  afterwards 
an  estate  vests  in  him,  the  lease  or  conveyance  will  operate  by 
way  of  estoppel,  to  entitle  the  lessee  to  hxM  the  land  for  the  term 
specified.  But  if  the  lease  takes  effect,  by  passing  an  interest,  it 
cannot  operate  by  way  of  estopi)el,  even  though  it  cannot  operate 
by  way  of  interest  to  the  full  extent  of  the  intention  of  the  parties. 
If  any  interest,  however  small,  passes  by  a  deed,  it  creates  no 
estoppeL 

Title  by  Way  of  EstoppeL 

The  deed  which  creates  an  estoppel  to  the  party  undertaking  to 
convey  or  demise  real  estate,  when  he  has  nothing  in  the  estate 
at  the  time  of  the  conveyance,  passes  an  interest  or  title  to  the 
grantee,  or  his  assignee,  by  way  of  estoppel,  from  the  moment 
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the  estate  comes  to  the  grantor;  and  creates  a  perfect  title  as 
against  the  grantor  and  his  heirs.  The  estoppel  works  an  interest 
in  the  land.    An  ejectment  is  maintainable  on  a  mere  estoppeL 

Estoppel  of  Subsequent  Purchaser. 

If  the  conveyance  be  with  general  warranty,  not  only  Uie  snbse- 
qnent  title  acquired  by  the  grantor  will  enure  by  estoppd  to  tlie 
benefit  of  the  grantee,  but  a  subsequent  purchaser  from  the  grantor, 
under  his  after  acquired  title,  is  equally  estopped,  and  the  estoppel 
runs  with  the  land.  In  a  New  York  case,  it  was  held,  that  though 
a  covenant  of  warranty  would  bar,  by  way  of  estoppel,  the  heir  and 
his  issue,  the  estoppel  would  not  affect  the  purchaser,  under  a 
judgment  entered  against  the  heir,  in  the  lifetime  of  his  ancestor^ 
and  previous  to  the  conveyance  creating  the  estoppeL^ 

Merger. 

A  term  for  years  may  be  defeated  by  way  of  merger,  when  it 
meets  another  term  immediately  expectant  thereon.  The  elder 
term  merges  in  the  term  in  reversion  or  remainder.  A  mei^er 
also  takes  place,  when  there  is  a  union  of  the  freehold  or  fee,  and 
the  term,  in  one  person,  in  the  same  right,  and  at  the  same  time. 
In  this  case,  the  greater  estate  merges  and  drowns  the  less,  and 
the  term  becomes  extinct,  because  they  are  inconsistent  There 
would  be  an  absolute  incompatibility  in  a  person  filling,  at  the  same 
time,  the  characters  of  tenant  and  reversioner  in  one  and  the  same 
estate. 

Estates,  in  whioh  Merger  Occurs. 

The  estate  in  which  the  merger  occurs  is  not  enlarged  by  the 
accession  of  the  preceding  estate;  and  the  greater  estate  continues 
after  the  merger,  precisely  of  the  same  quantity  and  extent  of  owner- 
ship as  before.  As  a  rule,  equal  estates  will  not  merge  in  each  other. 
The  merger  is  produced,  either  from  the  meeting  of  an  estate  of 
higher  degree  with  an  estate  of  inferior  degree,  or  from  the  meet* 
ing  of  the  particular  estate  and  the  immediate  reversion  in  the 
same  person.  An  estate  for  years  may  merge  in  an  estate  in  fee, 
or  for  life,  or  in  another  estate  or  term  for  years,  the  remainder  or 
reversion.  There  is  no  incompatibility,  and  hence  no  merger,  where 
the  two  estates  are  successive,  and  not  concurrent 

Surrender. 

Merger  resembles,  in  circumstances  and  effect,  a  surrender;  but 
the  analogy  does  not  hold  in  all  cases,  though  there  is  no  case  in 
which  merger  will  take  place,  unless  the  right  of  making  and  accept- 
ing a  surrender  resided  in  the  parties  between  whom  a  mei^r  takes 

^  Jackson  v.  Bradford,  4  Wend.  ei9. 
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place.  To  a  surrender,  Hie  tenant  of  the  partionlar  estate  mnst  re- 
linquish his  estate  in  favor  of  the  tenant  of  the  next  vested  estate 
in  remainder  or  reversion. 

DistlnctiGii  between  Merger  and  Surrender. 

But  merger  is  confined  to  the  cases  in  which  the  tenant  of  the 
estate  in  reversion  or  remainder  grants  that  estate  to  the  tenant 
of  the  particular  estate,  or  in  which  the  particular  tenant  grants 
his  estate  to  him  in  reversion  or  remainder.  Surrender  Ib  the  act 
of  the  party,  and  merger  is  the  act  of  the  law.  The  latter  consol- 
idates two  estates,  and  sinks  the  lesser  in  the  greater.  The  mei^er 
is  coextensive  with  the  interest  merged,  as  in  the  case  of  joint  ten- 
ants and  tenants  in  common;  and  it  is  only  to  the  extent  of  the 
part  in  which  the  owner  has  two  several  estates.  An  estate  may 
merge  for  one  part  of  the  land,  and  continue  in  the  remaining  part 
of  it 

Must  be  No  Intervening  Estate. 

To  effect  the  operation*  of  merger,  the  more  remote  estate  must  be 
the  next  vested  estate  in  remainder  or  reversion,  without  any  inter- 
vening estate,  either  vested  or  contingent;  and  the  estate  in  re- 
mainder or  reversion  must  be  at  least  as  large  as  the  preceding 
estate. 

Estates  must  be  Held  in  the  Same  Bight. 

This  rule  is  subject  to  qualification,  and  merger  may  take  place 
even  when  the  two  estates  are  held  by  the  same  person  in  dif- 
ferent rights;  as  when  he  holds  the  freehold  in  his  own  right,  and 
the  term  en  autre  droit  If  they  are  held  in  different  legal  rights, 
there  will  be  no  merger,  provided  one  of  the  estates  be  an  acces- 
sion to  the  other  merely  by  act  of  law,  as  by  marriage,  descent  or 
intestacy.  This  exception  is  allowed,  on  the  principle  that,  as 
merger  is  the  annihilation  of  one  estate  in  another  by  the  conclu- 
sion of  law,  it  must  not  be  permitted  to  the  prejudice  of  creditors, 
infants,  legatees,  husbands  or  wives. 

When  Merger  Ooours. 

But  the  accession  of  one  estate  to  another,  is  when  the  person  in 
whom  the  two  estates  meet  is  the  owner  of  one  of  them,  and  the 
other  afterwards  devolves  upon  him  by  the  act  of  the  party,  or  by 
act  of  law,  or  by  descent,  or  in  right  of  his  wife,  or  by  wiU.  If  the 
other  estate,  held  in  another's  right,  as  in  right  of  the  wife,  had  been 
united  to  the  estate  in  immediate  reversion  or  remainder,  by  act 
of  the  party,  as  by  purchase,  the  merger  would  take  place.  The 
power  of  alienation  must  extend  to  both  estates,  in  order  to  allow 
the  merger. 
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ItBtgm  not  Fkvored  in  BqnUy* 

Merg!»  is  ne^er  allowed,  VBleai  for  special  leasona,  snd  to  pro- 
mote the  intention  of  the  party.  The  intentioii  is  considered  in 
merger  at  law,  but  it  is  not  the  goyeming  principle  of  the  rolCy  as 
it  is  in  eqnity.  -At  law,  mergw  will  opemte,  e?eii  though  ods  of  flie 
estates  he  held  in  trust,  and  the  other  beneilGially,  hy  the  same 
perscm;  or  both  tiie  estates  be  hdd  by  the  same  person,  in  the  same 
or  different  trastL  But  a  court  of  eqnity  win  interpose,  and  sni>- 
port  the  interest  of  the  cestiri  que  trost,  and  not  soifer  the  tmst  to 
merge  in  the  legal  estate,  if  the  jnstloe  of  the  case  requires  it  Un- 
less^ howcTer,  tliere  exists  some  beneftdal  inteiest  to  be  protected, 
or  some  jost  intention  to  the  ccmtraiy,  and  the  eqmtaUe  or  legal 
estates  nnite  in  the  same  person,  the  eqnitaUe  tmst  win  merge  in 
the  legal  title;  for,  as  a  general  role,  a  p«wm  cannot  be  a  trustee 
for  hims^.  Where  the  legal  and  the  eqnitable  interestB  descended 
through  different  channels,  and  united  in  the  same  person,  and  were 
equal  and  coextensive,  the  equitable  estate  merges  in  the  legal,  in 
equity,  as  weU  as  at  law.  The  rule  at  law  is  inflexible;  but  in 
equity  it  depends  upon  circumstances;  and  is  governed  by  the  just 
intention  of  the  person  in  whom  the  estates  unite,  and  the  purposes 
of  justice,  whether  the  equitable  estate  shan  merge,  or  be  kept  in  ex- 
istence. If  the  person  in  whom  the  estates  unite,  be  not  compe- 
tent, as  by  reason  of  infancy  or  lunacy,  to  make  an  election,  or  if 
it  be  for  his  interest  to  keep  the  equitable  estate  on  foot,  the  law 
will  not  imply  such  an  intention. 

Sorrender  3>eflne4. 

Surrender  is  the  yielding  up  of  an  estate  for  Bfe  or  years,  to  him 
who  has  the  next  immediate  estate  in  reversion  or  remainder,  where- 
by the  lesser  estate  is  submerged  by  mutual  agreement 

How  Made. 

The  under-lessee  cannot  surrender  to  the  original  lessor,  but  he 
must  surrender  to  his  immediate  lessor  or  his  assignee.  The  sur- 
render may  be  made  expressly,  or  it  may  be  implied  in  law.  The 
latter  is  when  an  estate,  incompatible  with  the  existing  estate,  is 
accepted;  or  the  lessee  takes  a  new  lease  of  the  same  lands.  As 
there  is  a  i»ivity  of  estate  between  the  parties^  no  livery  of  seisin 
is  necessary  to  a  perfect  surrender,  though  such  surrender  must  be 
in  writing.  It  is  held,  tliat  a  lease  for  years  cannot  be  surrendered 
by  merely  cancelling  the  indenture  without  writing:  The  surren- 
der must  not  be  taken  from  the  cestui  que  trust,  but  from  tte  l^al 
tenant;  and  if  an  old  satisfied  term  has  laid  dormant  for  a  long 
time,  though  stiU  outstanding  in  the  trustee^  the  surrender  of  it  to 
the  cestui  que  use  is  sometimes  presumed  to  support  the  legal  title 
in  him. 
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Ijease  Surrendered  for  BexLewaL 

To  gnard  against  miBchieyoiiB  conaequencefl  from  a  snrrendary  In 
discharging  the  under-lessee  from  the  payment  of  rent,  and  the 
covenants  of  the  lease,  the  statute  of  Qea  n  proTided,  that  if  a  lease 
be  surrendered  to  be  renewed,  and  a  new  lease  given,  the  privity 
and  relation  of  landlord  and  tenant  between  the  original  lessee 
and  his  under-lessees  should  be  reserved ;  and  it  placed  the  chief  land- 
lord and  Us  lessees,  and  the  under-lessees,  in  reference  to  rents, 
rights  and  remedies,  in  the  same  situation,  as  if  no  surrender  had 
been  made.  This  provision  has  been  incorporated  in  the  laws  of 
New  York  and  some  other  states. 

Term,  for  Years,  how  Defeated. 

A  term  for  years  may  be  defeated  by  a  condition,  or  by  a  proviso 
of  cesser  on  the  happening  of  a  specified  event,  or  by  a  release  to  the 
disseisor  of  the  reversioner. 

Oonstraction  of  the  Instrument  of  Letting. 

It  is  sometimes  a  question,  whether  the  instrument  amounts  to 
a  lease,  or  is  merely  a  contract  for  a  lease.  It  is  purely  a  question 
of  intention;  and  tiie  rule  of  construction  is,  that  though  an  agree- 
ment may,  in  one  part,  purport  to  be  a  lease,  yet  if,  from  the  entire 
instrument,  it  cleariy  appears  to  have  been  merely  an  executory 
agreement  for  a  future  lease,  the  Intention  shall  prevail.  A  con- 
trary conclusion  is  drawn,  when  the  intention  from  the  instrument 
appears  to  create  a  subsisling  term,  though  it  contemplated  a  more 
formal  lease  to  be  made.  ¥niere  agreements  have  been  adjudged 
not  to  operate  by  passing  an  interest,  but  to  rest  in  contract, 
there  is  usually  either  an  express  agreement  for  another  lease,  or 
the  construing  the  agreement  to  be  a  lease  in  praesenti,  would 
work  a  forfeiture,  or  the  terms  have  not  been  fully  settled,  and 
something  further  is  to  be  done. 

Forflsiture  of  the  Lease. 

Leases  for  years  may  be  forfeited,  by  any  act  of  the  lessee,  which 
disaffirms  the  title^  and  determines  the  relation  of  landlord  and 
tenant  11  he  acknowledges,  or  affirms  by  matter  of  record,  the  fee 
to  be  in  a  stranger,  or  claims  a  greater  estate  than  he  is  entitled 
to,  or  aliens  the  estate  in  fee  by  feoffment,  with  livery,  which  oper- 
ates upon  the  possession,  and  effects  a  disseisin,  or  if  he  breaks  any 
of  the  conditions  annexed  to  the  lease,  he  forfeits  the  same.  But 
these  forfeitures  are  very  much  reduced  in  this  country,  by  the  dis- 
use and  abolition  of  fines  and  feoffments^  and  by  the  statute  provi- 
si(m,  that  no  conveyance,  by  a  tenant  for  life  or  years  of  a  greater 
estate  than  he  could  lawfully  convey,  should  work  a  forfeiture,  or 
be  construed  to  pass  any  greater  interest     As  conveyances^  with 
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UB,  are  in  the  nature  of  grants,  it  would  foHow,  tliat  conyeyances 
to  nses  would  not  work  a  forfeiture  of  tlie  particnlar  estate. 

Buratioii  of  the  Lease. 

It  was  a  principle  of  the  common  law,  that  no  man  could  grant 
a  lease  to  continue  beyond  the  i>eriod  at  which  his  own  estate  was 
to  determine;  and,  hence,  a  tenant  for  life  could  not  make  an  estate 
continue  after  his  death.  But  a  lease  made  under  a  power  may 
continue,  notwithstanding  the  death  of  the  party  exercising  the 
power.  The  intent  of  the  party  who  gare  the  power  gorems  the 
construction  of  it  If  a  man  has  a  power  to  lease  for  ten  years, 
and  he  leases  for  twenty  years,  the  lease  is  bad  at  law,  but  good 
in  equity  for  ten  years,  because  it  is  a  complete  execution  of  the 
power,  and  it  appears  how  much  it  has  been  exceeded.  Powers  to 
make  leases  are  treated  liberally,  to  encourage  agricultural  improve- 
ment 

Power  to  Lease. 

If  the  power  to  lease  be  unclrcumscribed,  it  is  liable  to  abuse, 
and  to  become  prejudicial  to  the  interest  of  the  cestui  que  trusts, 
or  parties  in  remainder.  The  trustees  of  a  charity  in  South  Caro- 
lina were  under  an  express  prohibition  in  a  will  against  selling 
or  alienating  the  land;  but  it  was  adjudged,  that  a  power  to  lease 
was  implied.2  Leases,  in  such  case,  for  a  very  long  period  of  time, 
have  been  held  in  England  to  be  a  breach  of  the  prohibition  against 
alienation.  It  is  a  question,  how  far  equity  could  relieye  against 
a  defectiye  execution  of  a  power  of  leasing,  as  against  the  party  in 
remainder.  But  if  the  lessee  be  in  the  nature  of  a  purchaser,  and 
has  been  to  expense  in  improyements,  and  there  is  no  fraud  on  the 
remainder  man,  or  there  is  merely  a  defect  in  the  execution  of  the 
power,  equity  will  interfere,  and  hdp  the  power. 

Benewal  of  Lease. 

Goyenants  for  renewal  are  frequently  inserted  in  leases  for  terms 
of  years,  and  add  greatly  to  the  stability  of  the  lessee's  interest,  in- 
ducing him  to  make  permanent  improyements.  But  the  landlord  is 
not  bound  to  renew,  without  a  coyenant  for  the  purpose;  and  coye- 
nants  for  continued  renewals  are  not  fayored,  for  they  tend  to 
create  a  perpetuity.  Where  they  are  explicit,  the  authority  is  in 
fayor  of  their  yalidity.  Coyenants  to  renew  the  lease  at  the  end  of 
the  term  run  with  the  land,  and  bind  the  grantee  of  the  reyersion. 

Emblements. 

The  tenant  for  years  is  not  entitled  to  emblements,  proyided  the 
lease  be  for  a  certain  period,  and  does  not  depend  upon  any  oontin- 

*  Black  Y.  Ldgon,  Harp.  Eq.  206w 
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gency;  for  it  Is  his  own  folly  to  sow  when  he  knows  for  a  certainty 
that  his  lease  mnst  expire  before  harrest-time.  If,  however,  the 
lease  depends  upon  an  uncertain  event;  as  if  a  tenant  for  life,  or  a 
husband  seised  in  right  of  his  wife,  should  lease  the  estate  for  five 
years,  and  die  before  the  expiration  of  the  term,  by  reason  whereof 
the  lease  is  determined,  the  lessee  would  be  entitled  to  his  emble- 
ments, just  as  the  representatives  of  a  tenant  for  life  would  take 
them,  if  there  would  have  been  time  to  have  reaped  what  had  been 
sowed,  provided  the  lessor  had  lived. 

Expense  of  Ploughing  the  LancL 

The  common  law  made  a  distinction  between  the  right  to  em- 
blements, and  the  expense  of  ploughing  and  manuring  the  land; 
and  the  determination  by  the  landlord  of  an  estate  at  will  would 
give  to  the  lessee  his  emblements,  but  not  any  compensation  for 
ploughing  and  manuring  the  land;  provided  the  lease  was  deter- 
mined before  the  crop  was  actually  in  the  ground. 

The  Boman  Law. 

The  Roman  law  made  some  compensation  to  the  lessee  for  -Qie 
brevity  of  his  lease,  for  it  gave  him  a  claim  upon  the  lessor  for  re- 
imbursement for  his  reasonable  improvements. 

Bepairs. 

The  landlord  was  bound  to  repair,  and  the  tenant  was  discharged 
from  the  rent,  if  he  was  prevented  from  reaping  the  crops  by  an 
extraordinary  calamity,  as  tempest,  fire  or  enemies.  In  these  re- 
spects, the  Roman  lessee  had  the  advantage  of  the  English  tenant, 
for  if  there  be  no  agreement  or  statute  applicable,  the  landlord  is 
not  bound  to  repair,  or  to  allow  the  tenant  for  repairs  made  with- 
out his  authority;  and  the  tenant  is  bound  to  pay  the  rent,  and  to 
repair  at  his  own  expense,  to  avoid  the  charge  of  permissive  waste. 

XL    ESTATES  AT  WILL, 
Defined. 

An  estate  at  will  is  where  one  man  lets  land  to  another,  to  hold 
at  the  will  of  the  lessor.  It  was  held,  by  the  common  law,  upon 
principles  of  justice  and  policy,  that  estates  at  will  were  equally 
at  the  wiU  of  both  parties,  and  neither  of  them  was  permitted  to 
exercise  his  will  in  a  wanton  manner,  and  contrary  to  equity  or 
good  faith. 

• 

Bmblements  and  Bent. 

The  lessor  could  not  determine  the  estate  after  the  tenant  had 
sowed,  and  before  he  had  reaped,  so  as  toi  prevent  necessary  egress 
and  ingress,  to  take  the  emblements.  The  possession  of  the  land^ 
on  which  the  crop  is  growing,  continues  in  the  tenant,  until  the 
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time  of  taking  it  arrlyefl.  Nor  could  the  tenant,  before  the  period 
of  payment  of  the  rent  arrlyed,  determine  the  estate,  00  as  to 
deprive  the  landlord  of  his  rent.  The  tenant  at  will  is  also  entitled 
to  his  reasonable  estovers,  as  well  as  the  profits  of  his  crop,  and  to 
a  reasonable  time  to  remove  his  family  and  property. 

Almost  Obsolete. 

Estates  at  will,  in  the  strict  sense,  have  become  almost  extin- 
guished, nnder  the  operation  of  judicial  decisions.  Where  no  cer- 
tain term  is  agreed  upon,  the  tenancy  is  construed  to  be  from 
year  to  year;  and  each  party  is  bound  to  give  reasonable  notice 
of  an  intention  to  terminate  the  estate.  The  books  decide,  that  a 
tenancy  at  will  arises  from  grant  or  contract,  and  that  general 
tenancies  are  constructively  taken  to  be  tenancies  from  year  to 
year. 

Betainlng  FoBsession  beyond  the  Year. 

The  moment  the  tenant  is  suffered  by  the  landlord  to  enter  on 
the  possession  of  a  new  year,  there  is  a  tacit  renewal  of  the  contract 
for  another  year,  subject  to  the  same  right  of  distress,  and  due 
notice  to  quit  must  be  given  prior  to  the  end  of  the  term.  The 
tenant  does  not  know  in  what  year  the  lessor  may  determine  the 
tenancy,  and  in  that  respect  has  an  uncertain  interest,  on  which 
the  doctrine  of  notice  and  of  emblements  is  grounded. 

« 

Notice  to  Quit  or  Determine  Tenancy. 

The  ancient  rule  of  the  common  law  required,  in  the  case  of  all 
tenancies  from  year  to  year,  six  months'  notice  on  either  side,  and 
ending  at  the  expiration  of  the  year,  to  determine  the  tenancy; 
and  there  must  be  a  special  agreement,  or  some  particular  custom, 
to  prevent  the  application  of  the  rule.  The  tenancy  from  year  to 
year  succeeded  to  the  tenancy  at  will.  It  cannot  be  determined 
by  either  party  except  at  the  end  of  the  year.  The  English  rule 
of  six  month's  notice  prevails  in  many  of  the  United  States,  but 
the  rule  differs  in  some  of  the  states.*  In  a  tenancy  at  will^  the 
parties  must  give  to  each  other  reasonable  notice  of  a  determina- 
tion of  the  will.* 

Length  of  the  Notice. 

Justice  requires  that  the  notice  should  vary  with  the  nature  of 
the  contract  and  the  character  of  the  estate.  Though  the  tenant 
of  a  house  is  equally  under  the  protection  of  notice  as  the  tenant 
of  a  farm,  yet,  if  lodgings  be  hired  by  the  month,  the  time  of  notice 
must  be  proportionately  reduced.  In  Pennsylvania  the  common 
law  notice  is  reduced  to  three  months. 

'  Rising  v.  Stannard,  17  Mass.  287;  CofEin  v.  Lunt,  2  Pick.  70l 
*  EUis  Y.  Paige,  2  Pick.  71,  note. 
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BeBervatlon  of  an  ATimial  Bent* 

The  reseryation  of  an  annual  rent  turns  leases  from  nncertaln 
terms  into  leases  from  year  to  year.  If  a  tenant  be  placed  on 
the  land,  without  any  terms  prescribed,  or  rent  reserved,  and  as 
a  mere  occupier,  he  is  strictly  a  tenant  at  will,  without  any  assigna- 
ble interest,  though  it  is  sufficient  to  admit  of  an  enlargement  by 
release.  Estates  which  are  constructively  tenancies  from  year  to 
year  may  be  assigned. 

Tenants  at  Will  Entitled  to  Notioe  to  Quit. 

Tenants  at  will  are  now  regarded  as  holding  from  year  to  year, 
so  far  as  to  be  entitled  to  notice  to  quit,  before  they  can  be  evicted 
by  law.  Or,  even  without  that  assumption,  if  the  party  came  into 
possession  with  the  consent  of  the  owner,  and  for  an  indefinite 
period,  he  is  entitled  to  notice  to  quit 

When  Notice  to  Quit  Unnecessary. 

It  is  settled,  that  notice  is  not  requisite  to  a  tenant,  whose  term 
is  to  end  at  a  certain  time;  for,  in  that  case,  both  parties  are  ap- 
prised of  their  rights  and  duties.  The  lessor  may  enter  when  the 
term  expires,  without  further  notice.  Except  for  the  purpose  of 
notice  to  quit,  tenancies  at  will  seem  even  still  to  retain  their  orig- 
inal character;  and  the  distinction  between  tenants  from  year  to 
year  and  tenants  at  will  is  sometimes  strongly  marked.^ 

Summary  Proceedings  to  Begain  Possession. 

The  New  York  statutes  authorize  a  summary  proceeding  to  regain 
possession,  where  the  tenant  for  years,  or  a  part  of  a  year,  or  at 
will,  or  sufferance,  holds  wrongfully  against  his  landlord;  but  it 
requires  one  month's  notice  to  be  given  to  a  tenant  at  will,  or  suffer- 
ance, created  by  holding  over  or  otherwise,  to  remove,  before  appli- 
cation be  made  for  process.  There  is  a  summary  mode  of  proceed- 
ing, provided  also  by  statute,  In  Penne^lvania,  Maryland,  Bouth 
Carolina,  Maine,  and  other  states  for  such  cases,  and  such  statutes 
make  no  discrimination  between  different  kinds  of  tenants. 

Turned  into  Estates  from  Year  to  Tear. 

The  resolutions  of  the  courts,  turning  the  old  estates  at  will  into 
estates  from  year  to  year,  with  the  right  on  each  side  of  notice  to 
quit,  are  founded  in  equity  and  sound  policy,  as  they  put  an  end  to 
precarious  estates.  They  are  a  species  of  judicial  legislation,  tem- 
pering the  strict  letter  of  the  law  by  the  spirit  of  equity. 

Under  the  Statute  of  Frauds. 

Estates  at  will,  under  the  wise  regulation  of  reasonable  notice  to 
quit,  have  still  a  strong  foundation  in  the  language  of  the  statute 

•  Nichols  V.  WlUlaUas,  8  Cow.  13. 
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of  frauds,  which  declared,  that  ^all  leasesy  estates  or  uncertain  in- 
terests in  land,  made  by  parol,  and  not  in  writing,  should  have  the 
force  and  effect  of  estates  at  will  only."  The  statute  made  an  ex- 
ception in  favor  of  leases  not  exceeding  the  term  of  three  years, 
and  on  which  the  rent  reserved  amounted  to  two  third  parts  of  the 
full  improved  value  of  the  land  demised.  English  decisions  ap- 
parently have  never  alluded  to  that  exception,  but  have  moved  on 
broader  ground.  The  exception  is  now  dropped  in  the  Massachu- 
setts, Connecticut,  l^ew  York  and  Ohio  statutes  of  f rauda 

Under  the  Boman  Law. 

The  Boman  law,  like  the  English,  was  disposed  on  principles  of 
equity  to  construe  tenancy  at  will  to  be  a  holding  from  year  to 
year;  and,  hence,  if  the  tenant  held  over,  after  the  term  had  ex- 
pired, and  the  lessor  seemed  to  acquiesce,  his  silence  was  construed 
into  a  tacit  renewal  of  the  lease,  at  least  for  the  following  year, 
with  its  former  conditions,  and  the  lessee  became  tenant  from  year 
to  year,  and  could  not  be  dispossessed  without  regular  notice.  The 
sages  of  Westminster  formed  similar  conclusions,  even  though  they 
had  originally  to  contend  with  the  overbearing  claims  of  the  feudal 
aristocracy,  and  the  technical  rules  of  the  common  law. 

m.     ESTATES  AT  SUFFERANCE. 
Defined. 

A  tenant  at  sufferance  is  one  who  obtains  possession  by  lawful 
title,  but  holds  over  by  wrong,  after  the  determination  of  his  in- 
terest. He  has  only  a  naked  possession,  and  no  estate  which  he 
can  transfer  or  transmit,  or  which  is  capable  of  enlargement  by 
release;  for  he  stands  in  no  privity  to  his  landlord,  nor  is  he  entitled 
to  notice  to  quit,  and  independent  of  statute,  he  is  not  liable  to  pay 
any  rent 

Insecurity  of  the  Tenancy. 

He  holds  by  the  laches  of  the  landlord,  who  may  enter,  and  put 
an  end  to  the  tenancy  when  he  pleases;  but  before  entry  he  cannot 
maintain  an  action  of  trespass.  There  is  a  material  distinction 
between  the  cases  of  a  person  coming  to  an  estate  by  the  act  of  the 
party,  and  afterwards  holding  over,  and  by  act  of  the  law,  and  then 
holding  over.  In  the  first  case  he  is  deemed  a  tenant  at  sufferance, 
and  in  the  other,  an  intruder  or  trespasser.  This  species  of  estate 
is  too  hazardous  to  be  frequent. 

Liability  of  Such  Tenant. 

By  statute  of  George  n,  if  a  tenant  hold  over  after  demand  made, 
and  notice  in  writing  to  deliver  possession,  or  after  himself  having 
given  notice  of  his  intention  to  quit,  he  is  liable  to  pay  double  rent. 
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80  long  as  he  continues  to  hold  over.  The  provisions  of  these  stat- 
utes exist  in  New  York,  though  they  are  not  generally  adopted  in 
this  country. 

Tenancy  by  Guardians  in  New  York. 

There  is,  likewise,  in  New  York,  a  further  provision  against  hold- 
ing over  without  express  consent,  after  the  determination  of  their 
particular  estates,  by  guardians  and  trustees  to  infants,  and  hus- 
bands seised  in  right  of  their  wives,  or  by  any  other  persons  having 
estates  determinable  upon  any  lives.  They  are  declared  to  be 
trespassers,  and  liable  for  the  full  value  of  the  profits  received  during 
the  wrongful  possession. 

Bemedy  to  Obtain  Fossession. 

In  the  case  of  the  tenant  holding  over  after  the  expiration  of  his 
term,  the  landlord  may  recover  possession  of  the  premises  by  an 
action  of  ejectment  In  New  York,  a  summary  remedy  is  given 
by  statute,  under  the  process  of  a  single  judge.  Also,  the  land- 
lord may  re-enter,  upon  the  tenant  holding  over,  and  remove  him 
and  his  goods,  with  requisite  gentle  force;  and  the  tenant  would 
not  be  entitled  to  resist  or  sue  him.  The  plea  of  liberum  tene- 
mentum  would  be  a  good  justification,  in  an  action  of  trespass,  by 
the  party,  for  the  entry  and  expulsion. 

Forcible  Entry. 

In  case  of  an  entry  by  force,  the  landlord  would  be  liable  to  an 
indictment  for  a  forcible  entiy;  and  in  the  cases  which  justify  the 
entry  as  against  the  tenant,  it  is  admitted  that  the  landlord  would 
be  indictable  for  the  force. 

Bight  of  Landlord  to  Defend. 

By  statute,  in  England  and  this  country,  landlords  may  defend, 
in  ejectment,  suits  brought  against  the  tenant  of  the  premises. 
This  provision  is  just,  and  supplies  the  place  of  the  process  of 
voucher  and  aid-prayer  in  real  actions. 

Bight  of  Landlord  to  Bring.  Trespass. 

There  is  a^  disputed  question  as  to  the  right  of  the  landlord  to 
bring  trespass  for  an  injury  to  the  land,  while  there  was  a  tenant 
lawfully  in  possession.  In  New  York,  it  was  held  that  he  could 
not,  where  the  tenant  held  from  year  to  year,  bring  an  action  of 
trespass  for  waste  committed  upon  the  estate  by  a  third  person, 
though  he  might  be  entitled  to  a  special  action  on  the  case,  in  the 
nature  of  waste.  The  rule  was  held  not  to  apply,  if  the  tenant  in 
possession  was  one  at  will  merely.* 

*GampbeU  y.  Arnold,  1  Johns.  511;  Tobey  y.  Webster,  8  Johns.  468;  Starr 
V.  Jackson,  11  Mass.  619;  Gatlln  y.  Hayden,  1  Yt  375;  Little  v.  Fallster,  8 
Greenl.  6. 
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Nature  of  the  Suit  for  Trespass. 

The  suit  is  hi  case  for  trespass  to  the  injury  of  the  reverrion,  un- 
less the  lessee  in  possession  be  at  will  only,  and  then  trespass  win 
lie  by  the  reversioner.  A  disseisee,  without  re-entry,  may  have 
trespass  for  the  disseisin  itself;  and  after  re-entry^  he  may  have 
trespass  for  any  immediate  injury  to  the  freehold  because  he  is 
restored  to  his  possession  ab  initio. 

Bemoval  of  Timber. 

It  was  deoided,  that  the  landlord  of  a  tenant  from  year  to  year, 
though  there  was  no  reservation  of  the  timber  on  the  premiaeS) 
might  bring  trespass  against  a  third  person  for  carrying  it  away, 
after  it  had  been  out  down. 

Trespass  Quare  COausiun  Fregit. 

The  general  rule  is,  that  to  maintain  trespass  quare  dausnm, 
there  must  have  been  an  actual  possession  in  the  plaintUI  when 
the  trespass  was  conmdtted,  or  a  constructive  possession  in  re- 
spect of  the  right  being  actually  vested  in  him.  The  ground  ct 
the  action  of  trespass  is  the  injury  to  the  possession. 
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« 

LECTURB  LYIL 
ESTATES  UPON  CONDITION. 

Division. 

Estates  ui)on  condition  are  such  as  have  a  qnaliflcatlon  annexed 
to  them,  by  which  they  may,  upon  the  happening  of  a  particular 
event,  be  created,  or  enlarged,  or  destroyed.  They  are  diyided  into 
estates  upon  condition  implied  or  in  law,  and  estates  upon  condition 
express  or  in  deed. 

I,     CONDITIONS  IN  LAW. 
DeflnecL 

Estates  upon  conditions  in  law  are  such  as  have  a  condition  Im- 
pliedly annexed  to  them,  without  any  condition  being  specified  in 
the  deed  or  will. 

Subject  to  Forfeiture. 

If  a  tenant  for  life  or  years  aliened  his  land  by  feoffment,  this 
act  was,  at  common  law,  a  forfeiture  of  the  estate,  being  a  fraudu- 
lent attempt  to  create  a  greats  estate  than  the  tenant  was  entitled 
to;  and  the  reversioner  might  have  entered,  as  for  a  breach  of  the 
condition  in  law.  These  estates  were  likewise  subject  to  forfei- 
ture, not  only  for  waste,  but  for  any  other  act,  tending  to  defeat 
the  estate  in  reversion.  It  was  a  tacit  condition  annexed  to  every 
tenancy,  that  the  tenant  should  not  do  any  act  to  the  prejudice  of 
the  reversion. 

Of  Feudal  Eztractioii. 

The  doctrine  of  estates  upon  condition  In  law  resulted  from  the 
obligations  arising  out  of  the  feudal  relation.  The  rents  and  serv- 
ices of  the  feudatory  were  conditions  annexed  to  his  fief.  If  not 
paid  or  performed  by  the  vassal,  the  lord  might  resume  the  fief. 
The  remedy  for  the  breach  of  the  condition  was  confined  to  the 
resumption  of  the  estate  by  the  donor  and  his  heirs  by  judicial 
process.  The  obligation  to  fidelity  was  mutual,  and  if  the  lord  neg- 
lected to  protect  his  feudatory,  according  to  his  estate,  he  was  lia- 
ble to  lose  his  seigniory,  as  well  as  the  tenant  for  default  on  his 
part,  to  forfeit  his  freehold. 

Grantor  and  His  Heirs. 

At  common  law,  a  condition  annexed  to  real  estate  could  not  be 
reserved  to  any  one  except  the  grantor  and  his  heirs,  and  the  heir 
might  enter  for  a  condition  broken,  though  not  expressly  named. 
The  grantor  had  no  devisable  interest  by  means  of  the  condition, 
until  he  had  restored  his  estate  by  entry,  or  by  action;  though  he 


712  BBAL  PBOFESrr.  [PABt  VI 

might  extingnlsh  his  right  by  feoffment  or  line  to  a  stranger,  or  by 
release  to  the  person  who  had  the  estate  subject  to  the  condition. 

AjMdgnee  of  the  SeTersion* 

The  assignee  of  the  reversion  could  not  enter  for  a  condition 
broken,  for  at  common  law  a  covenant  did  not  pass  by  the  assign- 
ment of  the  reversion.  The  statute  of  Hen.  VIIL  altered  the  law 
in  this  respect,  so  far  as  to  enable  assignees  of  particular  estates, 
to  which  conditions  and  covenants  were  annexed,  to  avail  them- 
selves of  the  same,  and  gave  the  tenant  the  like  remedies  against 
the  assignee,  that  he  had  against  the  assignor.  This  statute  has 
been  generally  adopted  as  part  of  our  American  law.  The  provi- 
sion is  confined  to  such  conditions  as  are  incident  to  the  reversion, 
or  for  the  benefit  of  the  estate.  It  only  created  a  pri\ity  of  con- 
tract between  those  who  had  privity  of  the  estate,  as  between 
the  grantees  of  the  reversion  and  the  lessees  and  their  aaslgna, 
and  did  not  extend  to  covenants  between  grantors  and  grantees 
in  fee. 

II.     CONDITIONS  IN  DEED. 
Object. 

The  object  of  these  express  conditions  is  either  to  avoid  or  defeat 
an  estate;  as  if  a  man  enfeoffs  another  in  fee,  reserving  to  him- 
self and  his  heirs  a  yearly  rent,  with  an  express  condition  annexed, 
that  if  the  rent  be  unpaid,  the  feoffor  and  his  heirs  may  enter, 
and  hold  the  lands  free  of  the  feoffment.  Even  without  an  express 
clause  of  entry,  the  grantor  or  his  heirs  may  enter;  and  take  ad- 
vantage of  the  breach  by  ejectment 

General  or  SpedaL 

A  general  condition  in  the  deed  puts  an  end  to  the  tenanqr, 
on  entry  for  the  breach  of  the  condition;  but  a  special  condition 
only  authorizes  the  reversioner  to  enter  on  the  land,  and  take  the 
profits,  and  hold  the  land  by  way  of  pledge,  until  the  condition  be 
fulfilled. 

CoTenant  not  to  Assign* 

The  covenant  not  to  assign  without  Ucense^  applies  only  to 
voluntary  sales,  by  the  act  of  the  lessee.  It  does  not  apply  to  sales 
by  act  of  law  or  proceedings  in  invitum;  and  creditors  may  seize 
the  value  of  the  leases  in  cases  of  insolvency  or  bankruptcy,  or  on 
judgment  and  execution;  unless  the  judgment  be  confessed  to 
evade  the  covenant,  or  there  be  an  express  agreement  that  the 
lease  shall  not  pass  by  operation  of  law. 

Precedent  Conditions. 

These  conditions  are  either  precedent  or  subsequent,  as  the 
construction  of  the  intention  of  the  party  creating  the  estate  may 
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show.  A  precedent  condition  is  one  which  mnst  take  place  before 
the  estate  can  vest,  or  be  enlarged ;  as  If  an  estate  for  life  be  lim- 
ited to  Ay  npon  his  marriage  with  B;  here  the  marriage  is  a  preced- 
ent condition,  and  nntU  performed,  tiie  estate  wUl  not  vest  Preced- 
ent conditions  must  be  literally  performed,  and  equity  will  not 
vest  an  estate,  when,  by  reason  of  a  condition  precedent,  it  will  not 
vest  in  law.  It  cannot  relieve  from  the  consequences  of  a  condi- 
tion precedent  unperformed* 

Subsequent  Oonditions. 

These  operate  upon  estates  already  created,  and  render  them 
liable  to  be  defeated.  Of  this  kind  are  most  of  the  estates  npon 
condition  in  law,  which  may  be  defeated  by  non  payment  of  rent 
or  non  performance  of  services.  Bo  long  as  these  estates  upon 
subsequent  conditions  continue  unbroken,  they  remain  as  if  no 
qualifications  were  annexed.  They  may  be  conveyed  or  devised, 
though  the  estate  will  continue  defeasible  until  the  condition  be 
performed,  or  destroyed,  or  released,  or  barred  by  the  statute  of 
limitations,  or  by  estoppel.  If  land  be  given,  on  condition  that 
public  buildings  be  erected  thereon,  it  has  been  held  to  revert  to 
the  donor  if  such  buildings  be  erected  elsewhere. 

Effect  of  Oonveyance  Subject  to  Conditions. 

Though  an  estate  be  conveyed,  it  passes  to  the  grantee,  subject 
to  the  condition,  and  laches  are  chargeable  upon  the  grantee,  or  his 
assignee,  though  an  infant  or  feme  covert,  for  non  performance 
of  a  condition  annexed  to  the  estate.  He  who  enters  for  a  con- 
dition broken,  becomes  seised  of  his  first  estate,  and  avoids  all 
intermediate  encumbrances. 

Conditional  Ldmitation. 

If  the  condition  subsequent  be  followed  by  a  limitation  over  to 
a  third  person,  in  case  the  condition  be  broken  or  not  fulfilled,  It 
is  termed  a  conditional  limitation.  Words  of  limitation  mark  the 
period  which  is  to  determine  the  estate;  but  words  of  condition 
render  the  estate  liable  to  be  defeated  in  the  intermediate  time, 
if  the  event  expressed  in  the  condition  arises  b^ore  the  determina- 
tion of  the  estate,  or  completion  of  the  i>eriod  described  by  the 
limitation.  The  one  specifies  the  utmost  time  of  continuance, 
and  the  other  marks  some  event,  which  If  it  occur  during  that  time, 
will  defeat  the  estate. 

Condition  Defined. 

A  condition  does  not  defeat  the  estate,  although  it  Is  broken, 
until  entry  by  the  grantor  or  his  heirs,  who  enters  as  of  his  former 
estate.  His  entry  defeats  the  livery  made  on  the  creation  of  the 
original  estate;  and,  hence,  all  subsequent  estates  or  remainders 
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thereon.  Conditions  can  only  be  reBerred  for  the  benefit  of  the 
grantor  and  his  heirs.  A  stranger  cannot  ayail  himself  of  their 
breach.  There  must  be  an  actual  entry  for  the  breach  of  the  con- 
dition, or  there  must  be,  in  the  case  of  non  payment  of  rent,  an 
action  of  ejectment  brought  as  a  substitute. 

lamitation  Differs  ftom  Condition. 

But  it  is  in  the  nature  of  a  limitation  to  determine  the  estate 
when  the  period  of  the  limitation  arrives,  without  entry  or  claim ; 
and  no  act  is  requisite  to  vest  the  right  in  him  who  has  the  next 
expectant  interest  Otherwise,  the  heir  might  defeat  the  limitation 
over,  by  refusing  to  enter  for  breach  of  the  condition.  To  avoid 
the  former  difSculty  that  an  estate  could  not  be  limited  to  a  stranger 
upon  an  event  which  tended  to  abridge  or  determine  the  previously 
limited  estate,  a  distinction  was  introduced,  in  the  case  of  wills, 
between  a  condition  and  a  conditional  limitation,  which  is  more 
subtle  than  solid. 

Conditional  limitation. 

This  is  of  a  mixed  nature,  and  partakes  of  a  condition  and  a 
limitation;  as  an  estate  to  A  for  life;  provided  that  when  O  returns 
from  Bome,  it  should  thenceforth  remain  to  the  use  of  B  in  fee.  It 
is  a  condition,  inasmuch  as  it  defeats  the  estate  previously  limited; 
and  is  so  far  a  limitation,  that  upon  the  contingency  taldng  place, 
the  estate  passes  to  the  stranger  without  entry,  contrary  to  the 
maxim  of  law,  that  a  stranger  cannot  take  advantage  of  a  condition 
broken.  These  conditional  limitations,  though  not  valid  in  old 
conveyances  at  common  law,  yet,  within  certain  limits,  are  good 
in  wills  and  conveyances  to  uses. 

Distinction  in  Conditions. 

Another  distinction  exists  between  a  condition  annexed  to  an 
estate  for  years,  and  to  an  estate  of  freehold;  that,  in  the  former 
case,  the  estate  ipso  facto  ceases,  as  soon  as  the  condition  is  broken ; 
whereas,  in  the  latter  case,  the  breach  does  not  cause  the  cesser 
of  the  estate,  without  an  entry  or  claim  for  that  purpose.  It  was 
a  rule  of  the  conmion  law,  that  where  an  estate  commenoed  by 
livery,  it  could  not  be  determined  before  entry.  When  the  estate 
has  ceased,  by  the  operation  of  the  condition,  it  cannot  be  revived 
without  a  new  grant;  but  a  voidable  estate  may  be  confirmed,  and 
the  condition  dispensed  with. 

Collateral  limitation. 

This  is  another  refinement  in  limited  and  conditional  estates.  It 
gives  an  interest  for  a  specified  period,  but  makes  the  right  of  en- 
joyment depend  on  some  collateral  events,  as  a  limitation  to  a  man 
and  his  heirs,  tenants  of  the  manor  of  Dale,  or  to  a  woman  during 
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widowhood.  The  event  marked  for  the  determination  of  the  estate 
is  ooUateral  to  the  time  of  continiiance.  The  qualification  gives 
to  the  estate  a  determinable  qnality.  The  estate  will  determine 
as  soon  as  the  event  arises,  and  it  can  never  be  revived. 

OonditionB  Subsequent  not  Favored  in  Law. 

They  are  construed  strictly,  because  they  tend  to  destroy  estates, 
and  the  rigorous  exaction  of  them  is  in  many  cases  hardly  recon- 
cilable with  conscience.  If  the  condition  subsequent  be  possible 
when  made,  and  afterwards  become  impossible  by  the  act  of  God, 
or  of  the  law,  or  of  the  grantor;  or  if  it  be  impossible  at  the  time 
of  making  it,  or  against  law,  the  estate  of  the  grantee  being  o;Qce 
vested,  is  not  thereby  divested,  but  becomes  absolute.  So,  if  the 
condition  be  personal,  as  that  the  lessee  shall  not  sell  without 
leave,  the  executors  of  the  lessee,  not  being  named,  may  sell  without 
incurring  a  breach. 

Equitable  Interference. 

A  court  of  equity  will  never  lend  its  aid  to  divest  an  estate  for 
the  breach  of  a  condition  subsequent  On  the  contrary,  chancery 
often  relieves  against  subsequent  conditions.  The  modem  English 
doctrine  is  that  relief,  in  equity,  is  confined  to  cases  where  the 
forfeiture  has  been  the  effect  of  inevitable  accident,  and  the  in- 
jury is  capable  of  certain  compensation  in  damages.  Lord  Eldon 
said  that  relief  might  be  granted  against  the  breach  of  a  condition 
to  pay  money,  but  not  where  anything  else  was  to  be  done.  A  court 
of  equity  cannot  control  the  lawful  contracts  of  parties,  or  the  law 
of  the  land. 

Bepug^nant  Conditione. 

Conditions  are  not  sustained  when  they  are  repugnant  to  the 
nature  of  the  estate  granted,  or  infringe  upon  the  essential  enjoy- 
ment and  independent  rights  of  property,  and  tend  manifestly  to 
public  inconvenience.  A  condition  annexed  to  a  conveyance  in 
fee,  or  by  devise,  that  the  purchaser  or  devisee  should  not  aliene, 
is  void.  The  restraint  is  admitted  in  leases  for  life  or  years,  but 
not  in  estates  in  tall  or  in  fee.  If  the  grant  be  upon  the  condition 
that  the  grantee  shall  not  commit  waste,  or  not  take  the  profits, 
or  his  wife  shall  not  have  her  dower,  or  the  husband  the  curtesy, 
the  condition  is  repugnant  and  void,  for  these  rights  are  inseparable 
from  the  estate  in  fee.  Nor  could  a  tenant  in  tail  be  restrained  by 
any  proviso  in  the  deed  creating  the  estate  from  suffering  a  common 
recovery.  Coke  characterises  such  restraints  as  repugnant  to  rea- 
son, and  to  freedom.  Our  courts  look  with  a  hostile  eye  upon  all 
restraints  upon  the  free  exercise  of  the  inherent  right  of  alienation 
belonging  to  estates  in  fee;  and  a  devise  of  lands  to  the  testator's 
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child  80  long  as  he  continued  to  dwell  In  a  certain  town,  was  deemed 
nnreasonable.^ 

Covenants  Preferable  to  Conditions. 

If  it  be  doubtful  whether  a  clause  in  a  deed  be  a  coyenant  or  con- 
dition, the  courts  incline  against  the  latter  construction;  for  a  cove- 
nant is  far  preferable  to  the  tenant  If  a  condition  be  broken,  the 
landlord  may  indulge  his  caprice  or  malice  against  the  tenant,  with- 
out any  certain  relief;  but  equity  will  not  enforce  a  covenant  em- 
bracing a  hard  bargain;  and^at  law,  there  can  be  no  damages  with- 
out an  injury.  Whether  the  words  amount  to  a  condition,  limita- 
tion or  covenant,  may  be  matter  of  construction,  depending  on 
the  contract  The  intention  of  the  party  to  the  instrument,  when 
clearly  ascertained,  controls;  though  conditions  and  limitations 
are  not  readily  to  be  inferred.  The  construction  of  a  deed,  as 
to  its  operation  and  effect,  will  depend  less  upon  artiflcial  rules, 
than  upon  the  application  of  good  sense  and  equity.  A  tender  of 
performance  at  the  day  will  save  a  condition;  and  if  the  tender  be 
refused,  the  land  may  be  discharged,  as  in  the  case  of  a  mortgage, 
while  the  debt  remains. 

'Newkirk  ▼.  Newkirk.  2  Oslnfls,  Stf. 


UOr.  58]  LilW  OF  MOBTOAOBB.  717 


LBOTTTRi:  LVIIL 
MOBTGAGBS. 

Defined. 

A  mortgage  is  the  conveyance  of  an  estate,  by  way  of  pledge  for 
the  security  of  a  debt,  and  to  become  void  on  payment  of  it  The 
legal  ownership  is  vested  in  the  creditor;  bat,  in  equity,  the  mort- 
gagor remains  the  actual  owner,  until  he  is  debarred  by  his  own 
default,  or  by  judicial  decree.  There  is  no  branch  of  the  law  of  real 
property,  which  embraces  a  greater  variety  of  important  interests, 
or  which  is  of  more  practical  application.  The  law  of  mortgages 
is  now  firmly  established  on  rational  foundations. 

I.    NATURE  OF  MORTGAGES. 

L  Different  Kinds  of  Mortgages. 

The  English  law  of  mortgages  is  borrowed,  in  a  great  degree 
from  the  Roman  hypotheca.  The  land  was  retained  by  the  debtor, 
and  the  creditor  was  entitled  to  obtain  possession  of  the  pledge, 
when  the  debtor  was  in  default  The  debtor  had  his  action  to  re- 
gain possession  when  the  debt  was  paid,  or  satisfied  out  of  the 
profits,  and  he  might  redeem  at  any  time  before  a  sale.  The  use  of 
mortgages  is  founded  on  the  wants  and  convenience  of  mankind, 
and  naturally  follows  the  progress  of  civilization  and  commerce. 
As  a  security  for  a  loan,  the  mortgage  of  lands  was  In  use  in  feudal 
times,  with  a  check  as  to  the  alienation  of  the  fee ;  and  both  aliena* 
tion  and  mortgage  were  permitted  only  with  the  oonourrenoe  of 
the  lord. 

Vadium  Vivnm  and  Vadium  Mortaum. 

The  first  is  when  the  creditor  takes  the  estate  to  hold  and  enjoy, 
without  any  limited  time  for  redemption,  and  until  he  repays  him- 
self out  of  the  rents  and  profits  The  land  survives  the  debt,  and 
when  the  debt  is  discharged,  the  land  reverts  to  the  original  owner. 
In  the  vadium  mortuum,  the  fee  passed  to  the  creditor,  subject  to 
the  condition  of  being  defeated,  and  the  title  of  the  debtor  to  be 
resumed,  on  his  discharging  the  debt  on  the  day  limited  for  the 
payment;  otherwise,  the  land  was  lost  and  became  dead  to  him 
forever.  The  latter  kind  of  mortgage  is  the  one  generally  in  use 
in  this  country. 

8.  Fledge  and  Mortgage  of  Chattela 

A  material  distinction  exists  between  a  pledge  and  a  mortgage. 
A  pledge,  or  pawn,  is  a  deposit  of  goods  redeemable  on  certain 
terms,  and  either  with  or  without  a  fixed  period  for  redemption. 
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Bedemption  of  Pledges. 

Delivery  accompanies  a  pledge,  and  is  essential  to  its  yalidity. 
The  general  property  does  not  pass,  as  in  the  case  of  a  mortgagei 
and  the  pawnee  has  only  a  special  property.  If  no  time  of  redemp- 
tion be  fixed  by  the  contract,  the  pawnor  may  redeem  at  any  time; 
and  though  a  day  of  payment  be  fixed,  he  may  redeem  after  the  day. 
He  has  his  whole  lifetime  to  redeem,  provided  the  pawnee  does  not 
call  upon  him  to  do  so,  as  he  has  a  right  to  do  at  any  time,  if  no 
date  of  redemption  be  fixed ;  and  if  no  such  call  be  made,  his  repre- 
sentatives may  redeem  after  his  death. 

Bedemption  Barred. 

If  the  pledge  is  not  redeemed  at  the  time  appointed,  the  creditor 
may  have  recourse  to  the  law,  and  compel  the  pawnor  to  redeem 
by  a  certain  day,  or  be  forever  foreclosed  and  barred  of  his  right 
And  if  no  time  of  redemption  is  fixed,  the  creditor  may  call  upon 
the  debtor  at  any  time,  by  legal  process,  to  redeem  or  lose  his 
pledge. 

Distinction  between  Pawn  and  Ohattel  Mortgage. 

A  mortgage  of  goods  is  a  conveyance  of  the  titie  upon  condition; 
and  it  becomes  an  absolute  interest  at  law,  if  not  redeemed  by  a 
givpn  time,  and  may  be  valid  in  certain  cases  without  actual  de- 
livery. A  pledge  cannot  be  sold  without  judicial  sanction,  unless 
there  was  a  special  agreement  to  that  effect 

Under  the  French  Code. 

The  French  have  adopted  the  law  of  Oonstantitne,  by  which  even 
an  agreement  at  the  time  of  the  original  contract  of  loan,  that  if 
the  debtor  did  not  pay  at  the  day,  the  pledge  should  be  absolutely 
forfeited,  and  become  the  property  of  the  creditor,  was  declared 
to  be  void. 

Sale  of  the  Pawn. 

The  pawnee,  by  bill  in  chancery,  may  bar  the  debtor^s  right  of 
redemption,  and  have  the  chattel  sold.  This  has  f  requentiy  been 
done  in  the  case  of  stock,  bonds,  plate  or  other  personal  properly 
pledged  for  the  payment  of  debt  But  without  any  bill  to  redeem, 
the  creditor,  on  a  pledge  or  mortgage  of  chattels,  may  sell  at  auction, 
after  giving  reasonable  opportunity  to  the  debtor  to  redeem,  and 
apprising  him  of  the  time  and  place  of  sale;  and  this  is  the  usual 
practice.  While  the  debtor's  right  in  the  pledge  remains  unextin- 
guished, his  interest  is  liable  to  be  sold  on  execution;  and  the  pur- 
chaser succeeds  to  all  the  pawnor's  rights,  and  becomes  entitied 
to  redeem.  The  law  of  pledges  displays  a  refined  sense  of  justice, 
and  the  wisdom  of  its  provisions  is  to  be  traced  to  the  Boman  law. 
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Oommon  Law  Mortgage  of  fhe  Freehold. 

This  was  a  feoffment  upon  condition,  or  the  creation  of  a  base 
or  determinable  fee,  with  a  right  of  reverter  attached.  The  legal 
estate  vested  immediately  in  the  feoffee,  and  a  mere  right  of  re* 
entry,  upon  performance  of  the  condition,  by  payment  of  the  debt 
at  the  day,  remained  with  the  mortgagor  and  his  heirs,  and  which 
right  of  entry  was  neither  alienable  nor  devisable.  If  the  mort- 
gagor was  in  default,  the  condition  was  forfeited,  and  the  estate 
became  absolute  in  the  mortgagee,  without  the  right  of  redemption. 
So  rigorous  a  doctrine,  and  productive  of  such  injustice,  led  to 
exact  regulations  concerning  the  time,  and  mode  of  performing  the 
condition.  The  tender  of  the  debt  was  required  to  be  at  the  time 
and  place  prescribed;  and  if  no  place  was  mentioned  in  the  con- 
tract, the  mortgagor  was  bound  to  seek  the  mortgagee,  and  a  tender 
upon  the  land  was  not  sufficient  If  no  time  of  payment  was  men- 
tioned, the  mortgagor  had  his  entire  lifetime  to  pay,  unless  he  was 
quickened  by  a  demand. 

Death  of  Mortgagor. 

If  he  died  before  the  payment,  the  heir  could  not  tender  and 
save  the  forfeiture,  because  the  time  was  passed.  If,  however,  the 
money  was  declared  to  be  payable  by  the  mortgagor  or  his  heirs, 
then  the  tender  might  be  made  at  any  time  after  his  death,  unless 
the  performance  was  hastened  by  request  If  a  time  for  payment 
was  fixed,  and  the  mortgagor  died  meanwhile,  his  heir  might  re- 
deem, though  he  was  not  mentioned,  for  he  had  an  interest  in  the 
condition.  If  the  representatives  of  the  mortgagee  were  mentioned 
in  the  feoffment,  whether  they  were  heirs,  executors  op  assignees, 
the  payment  could  rightfully  be  made  to  either  of  them. 

8.  Defeasance. 

The  condition  upon  which  the  land  is  conveyed  is  usually  in- 
serted in  the  deed,  but  the  defeasance  may  be  in  a  separate  instru- 
ment, and  if  the  deed  be  absolute,  and  the  defeasance  executed 
subsequently,  it  will  relate  back  to  the  date  of  the  deed,  so  as  to 
be  part  of  it,  and  so  render  it  a  security  in  the  nature  of  a  mort- 
gage. The  essence  of  the  defeasance  is,  that  it  defeats  the  principal 
deed,  and  renders  it  void  if  the  condition  be  performed. 

Recording. 

To  render  the  deed  a  security  against  subsequent  purchasers  and 
mortgagees,  the  deed  and  defeasance  should  be  recorded  together. 
An  omission  to  register  the  defeasance  would  operate  to  make  the 
estate,  which  was  conditional  between  the  parties,  absolute  against 
every  person  but  the  original  parties  and  their  heirs. 
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Separate  from  tha  Deed. 

Chancery  has  discouraged  the  making  the  conyeyance  In  fee  and 
the  condition  or  defeasance  in  separate  instroments,  ha  liable  to  ac- 
cident and  abuse,  resulting  in  injury  to  the  mortgagor.  Especially 
is  there  hazard  to  the  rights  of  the  mortgagor  in  those  states,  where 
the  powers  of  a  court  of  equity  are  sparingly  conferred,  and  the  char- 
acter of  an  instrument  of  defeasance  determined  upon  the  strict, 
technical  principles  of  the  common  law. 

Intention  of  fhe  Parties  to  a  Oonveyanoe. 

In  equity,  the  character  of  the  conveyance  is  determined  by  the 
clear  intention  of  the  parties;  and  any  agreement  in  the  deed, 
or  in  a  separate  instrument,  showing  an  intent  that  the  conveyance 
should  operate  as  a  security  for  the  repayment  of  money,  will 
make  it  such,  and  give  to  the  mortgagor  the  right  of  redemption. 

Deed  Treated  as  a  Mortgage. 

A  deed,  absolute  on  its  face,  though  registered  as  a  deed,  will 
be  valid  as  a  mortgage,  as  between  the  parties,  if  it  was  intended 
by  them  to  be  merely  a  security  for  a  debt  This  is  the  case,  even 
though  the  defeasance  was  by  an  agreement  resting  in  parol;  for 
parol  evidence  is  admissible  in  equity,  to  show  that  an  absolute 
deed  was  intended  as  a  mortgage,  and  that  the  defeasance  has 
been  omitted,  or  destroyed  by  fraud,  surprise  or  mistake.  When 
it  is  ascertained  that  the  conveyance  is  to  be  treated  as  a  mort- 
gage, the  equities  to  a  mortgage  follow,  including  the  right  of 
redemption. 

Effect  of  (Jontemporaneous  Agreement. 

An  agreement,  at  the  time  of  the  loan,  to  purchase  for  a  ^ven 
price,  in  case  of  default,  shall  not  interfere  with  the  right  of  red^np- 
tion;  though  an  agreement  to  give  the  mortgagee  the  right  of 
pre-emption,  in  case  of  a  sale,  has  been  assumed  to  be  valid.  But 
at  our  public  sales,  which  always  take  place  when  the  equity  of 
redemption  is  foreclosed,  either  by  judicial  decree,  or  under  a 
power  to  sell,  no  such  agreement  could  apply;  and  it  may  be  ques- 
tioned, whether  it  does  not  come  within  the  equitable  policy,  which 
does  not  permit  agreements,  at  the  time  of  the  loan,  for  a  pur- 
chase, in  case  of  default,  to  be  valid. 

Purchase  of  the  Equity  of  Bedemption. 

The  mortgagee  may  contract,  subsequently  to  the  mortgage^  for 
the  purchase  or  release  of  the  equity  of  redemption  on  fair  terms; 
and  yet  no  agreement  for  a  beneficial  interest  out  of  the  mortgaged 
premises,  while  the  mortgage  continues,  is  permitted  to  stand, 
if  impeached  in  a  reasonable  time.     The  reason  is,  that  the  mort- 
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gagee,  from  his  situation,  has  great  advantage  over  the  mortgagor 
in  snch  a  transaction. 

Purchase  of  fhe  Mortgaged  Premises. 

He  may  become  the  purchaser  at  the  sale  of  the  mortgaged  prem- 
ises by  the  master  under  a  decree;  and  in  New  York,  he  is  permit- 
ted, by  statute,  to  purchase  at  the  sale  under  a  power,  though  he 
be  the  seller,  provided  he  acts  fairly  and  in  good  faitlL  In  that 
case  no  deed  is  requisite  to  make  his  title  perfect;  but  the  affida- 
vit of  the  sale,  when  recorded,  is  sufficient  evidence  of  a  foreclosure. 
Without  such  statute  provision,  the  purchase  would  be  subject 
to  the  scrutiny  of  a  court  of  equity,  and  liable  to  be  Impeached; 
though  the  purchase  is  defeasible  only  by  the  cestui  que  trust, 
and  not  ipso  facto  void. 

4.  Conditional  Sales  and  Covenants  to  Paiy. 

The  case  of  sale,  with  an  agreement  for  a  repurchase  within  a 
given  time,  is  not  applicable  to  mortgages.  Such  conditional  sales 
or  defeasible  purchases,  though  closely  watched,  are  valid,  and  the 
time  limited  for  the  repurchase  must  be  strictly  observed,  or  the 
vendor's  right  to  reclaim  his  property  will  be  lost 

Power  to  Mortgage  Property. 

Property  of  every  kind,  real  or  personal,  which  is  capable  of  sale 
may  become  the  subject  of  mortgage.  This  includes  rights  in 
reversion  and  remainder,  possibilities,  coupled  with  an  interest, 
rents  and  franchises;  but  a  mere  expectancy  as  heir  is  not  on 
interest  capable  of  being  made  the  subject  of  contract. 

Mortgage  of  a  Leasehold  Estate. 

If  a  leasehold  estate  be  mortgaged,  it  is  usual  to  take  the  mort- 
gage by  way  of  underlease,  reserving  a  few  days  of  the  original 
term,  that  the  mortgagee  may  avoid  liability  for  the  rents  and 
covenants  which  run  with  the  land.  It  is  now  settled,  that  the 
mortgagee  for  the  whole  term  is  liable  on  these  covenants,  even 
before  entry. 

Bond  Aocompanying  a  Mortgage. 

A  mortgage  is  usually  accompanied  with  a  bond  for  the  debt 
intended  to  be  secured  by  it;  but  a  covenant  for  the  i>ayment  of 
money,  inserted  in  the  mortgage,  will  suffice,  though  In  England,  the 
remedy  by  an  action  of  covenant  does  not  lie  against  a  devisee.  The 
covenant  must  be  an  express  one,  for  no  action  of  covenant  will  lie  on 
the  condition  or  proviso  in  the  mortgage;  and  the  remedy  of  the  mort- 
gage for  non-payment  of  the  money  according  to  the  proviso,  would 
seem  to  be  confined  to  the  land,  where  the  mortgage  is  without  any 
express  covenant  or  separate  instrument    The  absence  of  any  bond 
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or  corenaQt  to  pay  the  moMZ  ^^  ^o^  make  the  inatnuaent  leaa  ef- 
fectual as  a  mortgage. 

6.  Power  of  Sale. 

It  is  usual  to  add  to  the  mortgage  a  power  of  sale  in  case  of  de- 
fault, which  enables  tlie  mortgagee  to  obtain  relief  in  a  pnmipt  and 
easy  manner,  without  the  expense,  trouble  and  delay  of  foredosure 
by  a  bill  in  equity.  Foreclosure  by  chancery  proceedings  entails  dif- 
ficulty in  making  all  proper  persons  parties,  and  vezatiouB  delay 
where  chancery  enlai^es  the  time  for  redemption.  Lord  Eldon 
thought  that  this  power,  for  safety,  should  be  placed  in  a  third  per- 
son, as  trustee  for  both  parties.  Yet  the  mortgagee  himself,  under 
such  power,  becomes  a  trustee  for  the  surplus.  If  due  notice  of  the 
sale  be  not  given,  the  sale  may  be  impeached  by  a  bill  in  chancery. 
The  title  under  the  power  from  the  mortgagee  himself  is  sufficient 
in  law,  and  the  mortgagor  wiU  not  be  compelled  to  join  in  the  con- 
veyance. 

Power  of  Mortg^agee. 

A  power  given  to  a  mortgagee  to  sell  on  default,  may  be  given  to 
any  one  competent  to  mortgage  of  the  age  of  twent7K>ne  years;  and 
the  power,  before  proceedings  had  under  it,  must  be  recorded.  It  is 
a  power  coupled  with  an  interest,  and  hence  irrevocable,  as  it  is 
part  of  the  mortgage  security,  and  vests  in  any  person  who  by  as- 
signment or  otherwise,  becomes  entitled  to  the  money.  But  the  pow- 
er is  not  divisible,  and  an  assignment  by  a  mortgagee  of  part  of  his 
interest  in  the  mortgage  debt  and  estate  will  not  carry  with  it  a 
corresponding  part  of  the  power. 

Power  to  Mortg^age. 

A  power  to  mortgage  includes  a  power  to  execute  a  mortgage, 
with  a  power  to  sell;  and  the  better  opinion  is  that  a  power  to  sell 
for  the  purpose  of  raising  money  will  imply  a  power  to  mortgage, 
which  is  a  conditional  sale.  Such  powers  are  construed  liberally. 
A  power  to  appoint  land  has  been  held  to  be  well  executed,  by  cre- 
ating a  charge  upon  it;  and  a  power  to  charge  will  include  a  power 
to  sell.  A  trust  to  raise  money  out  of  the  profits  of  land,  will  in- 
clude a  power  to  sell  or  mortgage.  This  has  long  been  an  established 
principle  in  courts  of  equity. 

Strict  Exeoution  of  a  Power. 

If  the  execution  of  a  power  be  prescribed  by  a  particular  method, 
it  contains  a  negative  upon  every  other  mode.  This  rule  more  strong- 
ly applies  to  extended  than  to  restricted  executions  of  powers,  and, 
generally,  the  execution  of  a  power  will  be  good,  though  it  falls 
short  of  the  full  extent  of  the  authority.  In  regard  to  the  execution 
of  a  power  to  sell  contained  in  a  mortgage,  the  specific  directions 
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usually  contained  in  tbe  mortgage,  will  preclude  all  departure  from 
those  directions;  and  consequently  the  power  in  the  mortgage  to  sell 
would  not  include  a  power  to  lease.  The  New  York  statute  declares, 
that  where  any  formalities  are  directed  by  the  grantor  of  a  power 
to  be  observed  in  the  execution  of  a  power,  the  obsenrance  of  them 
is  necessary,  and  the  intentions  of  the  grantor,  as  to  the  mode,  time 
and  condition  of  its  execution,  unless  the  condiitions  be  merely  nom- 
inal, must  be  observed. 

6.  Mortgage  of  Bevercdonary  Terms. 

A  vexatious  question  has  distressed  the  English  courts,  as  to  the 
time  at  which  money  provided  for  children's  portions  may  be  raised 
by  sale  or  mortgage  of  a  reversionary  term.  If  nothing  appears  to 
gainsay  it,  the  period  intended  is  presumed  to  be  that  which  would 
be  most  beneficial  to  those  for  whom  the  portions  were  provided. 

For  the  Benefit  of  Children. 

If  the  term  for  providing  portions  becomes  a  vested  remainder  in 
trustees,  to  raise  portions  out  of  the  rents  and  profits,  after  the 
death  of  the  parents,  and  payable  to  the  daughters  coming  of  age, 
a  court  of  equity  has  allowed  a  portion  to  be  raised  by  sale  or  mort- 
gage in  the  lifetime  of  the  parents,  subject,  nevertheless,  to  the 
life  estate.  The  parents'  death  is  anticipated,  in  order  to  make 
provision  for  the  children.  Yet,  the  inclination  of  the  court  of 
chancery  has  been  against  raising  portions  out  of  reversionary 
terms,  by  sale  or  mortgage,  in  the  lifetime  of  the  parent,  as  tend- 
ing to  the  sacrifice  of  the  interest  of  the  persons  in  reversion  or  re 
mainder;  and  modem  settlements  usually  contain  a  prohibitory 
clause  against  it 

7.  Deposit  of  Title  Deeds. 

A  mortgage  may  arise  in  equity,  out  of  the  transactions  of 
the  parties,  without  any  deed  or  express  contract  for  that  pur- 
pose. It  is  settled  in  English  law,  that  if  the  debtor  deposits  his 
title*  deeds  with  a  creditor,  it  is  evidence  of  a  valid  agreement 
for  a  mortgage,  and  amoxmts  to  an  equitable  mortgage,  which 
is  not  within  the  statute  of  frauds.  The  principle  is  now  estab- 
lished in  England,  that  a  mere  deposit  of  title  deeds  upon  an  ad- 
vance of  money,  without  a  word  passing,  gives  an  equitable  lien. 
Yet  a  !mere  parol  agreement  to  make  a  mortgage,  or  to  deposit  a 
deed  for  that  purpose,  will  not  give  any  title  in  equity.  There  must 
be  an  actual  and  bona  fide  deposit  of  all  the  title  deeds  with  the 
mortgagee  himself,  in  order  to  create  the  lien. 

N'ecessity  of  Begistry  of  a  Mortgage. 

Such  equitable  mortgage  will  not  avail  against  a  subsequent 
mortgage,  duly  registered,  without  notice  of  the  deposit 


724  REAL  PBOPEBTT.  [PABT  YI 

8.  Equitable  lien  of  Vendor. 

The  vendor  of  real  estate,  nnder  certain  circmnstancesy  has  a  lien 
on  the  estate  sold,  for  the  purchase  money.  The  vendee  becomes 
a  trustee  to  the  vendor  for  all,  or  so  much  of  the  purchase  money  as 
remains  unpaid.  Chancery  will  appoint  a  receiver  in  b^ialf  of  the 
vendor,  if  the  vendee  has  obtained  the  property  and  refuses  to  pay. 
This  equitable  mortgage  will  bind  the  vendee  and  his  heirs,  and  aU 
purchasers  from  the  vendee,  with  notice  of  llie  existence  of  the 
vendor's  equity.  Prima  facie,  the  lien  exists  without  any  special 
agreement  for  that  purpose;  and  it  remains  with  the  purchaser  to 
show  that  the  lien  was  not  intended  to  be  reserved,  as  by  the  taking 
of  security,  or  where  the  object  of  the  sale  was  not  money,  but  some 
collateral  benefit  This  doctrine  of  equitable  liens  was  borrowed 
from  the;  civil  law. 

Aocepting  Security  from  the  Vendee. 

It  has  been  questioned  as  to  what  facts  will  amount  to  the  taMng 
of  security  from  the  vendee,  so  as  to  destroy  the  existence  of  the 
lien.  The  better  opinion  is,  that  taking  a  note,  bond  or  covenants 
from  the  vendee,  for  the  payment  of  the  money,  is  not  of  itself  an  act 
of  waiver  of  the  lien;  for  such  instruments  are  only  the  ordinary 
evidence  of  the  debt  But  taking  a  note,  bill,  or  bond  with  distinct 
security,  or  taking  distinct  security  exclusively,  either  in  the  shape 
of  real  or  personal  property  from  the  vendee,  or  taking  the  respon* 
sibility  of  a  third  person,  is  evidence  that  the  seller  did  not  reinise 
upon  the  lien,  but  upon  independent  security,  and  it  discharges  the 
lien.  Taking  a  deposit  of  stock  is  also  a  waiver  of  the  lien,  and  also 
taking  the  responsibility  of  a  third  person  for  the  purchase  money. 

Lien  of  the  Vendor. 

The  supreme  court  of  the  United  States  has  decided,  that  the 
vendor's  lien  cannot  be  retained  against  creditors  holding  under  a 
bona  fide  mortgage  or  conveyance  from  the  vendee,  nor  agaLnat  a 
subsequent  purchaser  without  notice.  The  lien  will  iM-evail,  how- 
ever, against  a  judgment  creditor  of  the  vendor,  intervening  be- 
tween the  time  of  the  agreement  to  convey  and  receipt  of  the  con- 
sideration money,  and  the  actual  conveyance.  But  in  that  case, 
an  intervening  mortgagee  or  purchaser,  for  a  valuable  considefa- 
tion,  and  without  notice,  would  be  preferred. 

n.     MQHTS  OF  THE  MOBTQAGOR 

1.  His  Position  at  Law. 

Upon  the  execution  of  a  mortgage,  the  legal  estate  vests  In  the 
mortgagee,  subject  to  be  defeated  upon  performance  of  the  con- 
dition. Usually,  in  English  mortgages,  a  clause  exists,  that  until 
default  in  payment,  the  mortgagor  shall  retain  possession.    Even 
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if  there  be  no  such,  express  agreement  in  the  deed,  it  is  presumed  to 
be  the  general  understanding  of  the  parties.  Technically  speaking, 
the  mortgagor  has,  at  law,  only  a  mere  tenancy,  subject  to  the  ri^t 
of  the  mortgagee  to  enter  at  his  pleasure,  if  lliere  be  no  agreement 
to  the  contrary.  He  may  at  any  time,  and  before  a  default,  put 
the  mortgagor  out  of  possession,  by  ejectment  or  other  proper  suit 
This  is  the  English  doctrine,  and  it  prevails  extensively  in  the 
United  States. 

Mortgagor  in  Possession. 

He  is  considered  to  be  in  possession  with  the  mortgagee's  assent, 
and  is  not  liable  to  be  treated  as  a  trespasser.  In  New  York,  the 
mortgagor  may  sustain  an  action  of  trespass  against  the  mortgagee, 
if  he,  or  those  under  him,  undertakes  an  entry,  while  the  mortgagor 
is  in  possession.  He  is  not  a  tenant  at  will,  for  no  rent  is  reserved; 
and  so  long  as  he  pays  his  interest,  he  is  not  accountable,  in  the 
character  of  a  receiver,  for  the  rents.  The  contract  between  the 
parties  is  for  the  payment  of  interest,  and  not  for  the  payment  of 
rent. 

Mortgagor,  as  a  Tenant. 

The  mortgagor  is  only  a  tenant  at  will,  sub  modo.  He  is  not  en- 
titled to  the  emblements,  as  other  tenants  at  will  are;  and  he  is  no 
better  than  a  tenant  at  sufferance,  and  is  not  entitled  to  notice  to 
quit  before  an  ejectment  can  be  maintained  against  him.  He  is  a 
tenant,  under  a  peculiar  relation,  and  has  been  called  a  tenant  from 
year  to  year,  or  at  will,  or  at  sufferance,  according  to  the  circum- 
stances; but  the  term  ^'mortgagor"  is  the  most  appropriate  term 
to  use. 

lUght  to  Lease  or  Sell. 

The  mortgagor,  under  later  decisions,  has  a  right  to  lease,  sell, 
and  deal  with  the  mortgaged  premises  as  owner,  so  long  as  he  is 
permitted  to  remain  in  possession,  and  so  long  as  it  is  understood, 
that  every  person  taking  under  him  takes  subject  to  all  the  rights 
of  the  mortgagee,  unimpaired  and  unaffected.  Nor  is  he  liable  for 
the  rents;  and  the  mortgagee  must  recover  the  possession  by  regular 
entry  or  suit  before  he  can  treat  the  mortgagor  or  those  holding 
under  him,  as  trespassers.  In  New  York  a  court  of  equity  and  not 
of  law  has  jurisdiction  over  the  mortgagee's  interest  He  is  not 
entitled  to  the  possession,  nor  to  the  rents  and  profits. 

2.  His  Bights  in  Equity. 

In  contemplating  a  mortgage  by  a  court  of  equity,  technical 
scruples  have  no  sway.  The  original  severity  of  the  common  law, 
treating  the  mortgagor's  interest  as  resting  upon  the  exact  perform- 
ance of  a  condition,  and  holding  the  forfeiture  or  the  breach  of  a 
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condition  to  be  absolute,  by  non-payment  or  tender  at  the  day,  ia 
relaxed,  and  the  narrow  and  precarious  character  of  the  mortgagor 
at  law  is  changed,  under  the  liberal  jurisdiction  of  courts  of  equity. 
Their  influence  has  reached  the  courts  of  law  and  effected  a  triumidi 
of  equitable  principles  over  technical  rules. 

Bestraint  of  the  Equity  of  Kedemption. 

Contracts  made  with  the  mortgagor  to  lessen,  restrain  or  em- 
barrass the  right  of  redemption  are  regarded  by  the  courts  with 
jealousy,  and  generally  set  aside,  as  dangerous  agreements,  founded 
in  advantages  assumed  over  the  necessities  of  the  mortgagor.  It 
was  held  in  England,  that,  notwithstanding  the  mortgagor  had  cov- 
enanted, that  if  the  lands  were  not  redeemed  in  his  lifetime,  they 
should  never  be  rede^ned,  the  estate  was  redeanable  by  the  heir. 
The  same  doctrine  exists  in  this  country. 

Mortgage  a  Mere  Security. 

The  equity  doctrine  is,  that  the  mortgage  Is  a  mere  security  for 
the  debt,  and  only  a  chattel  interest,  and  that  until  a  foreclosure, 
the  mortgagor  continues  the  real  owner  of  the  fee. 

Equity  of  Bedemptioii  Descendible. 

The  equity  of  redemption  is  deemed  the  reel  and  beneficial  estate, 
tantamount  to  the  fee  at  law;  and  is  descendible  by  inheritance^ 
devisable  by  will,  and  alienable  by  deed,  precisdy  as  if  it  were  an 
absolute  estate  of  inheritance  at  law.  The  courts  of  law  have 
gradually  adopted  these  equitable  views,  which  are  founded  on  jus- 
tice. 

Bespective  Bights  of  the  Parties. 

Except  as  against  the  mortgagee,  the  mortgagor  while  In  posses- 
sion, is  regarded  as  the  real  owner;  whereas  the  mortgagee  has  only 
a  chattel  interest,  and  his  mortgage  is  a  mere  security  for  the  debt. 

Sale  of  the  Equity  of  Bedemption. 

Under  the  English  law,  the  equity  of  redemption  is  not  liable  to 
sale  on  execution  as  real  estate.  It  is  held  to  be  equitable  assets. 
But  in  this  country,  the  rule  has  extensively  prevailed,  that  an 
equity  of  redemption  was  vendible  as  real  property  on  an  execution 
at  law;  and  it  is  also  chargeable  with  the  dower  of  the  wife  of  the 
mortgagor.  On  the  other  hand,  the  estate  of  the  mortgagee,  before 
foreclosure,  or  at  least  before  entry,  is  not  the  subject  of  execution, 
though  there  has  been  a  default,  and  the  condition  of  the  mortgage 
forfeited. 

Mortgage,  Personal  Property. 

It  was  settied  in  the  reign  of  Charles  n.  that  the  executor  and  not 
the  heir  of  the  mortgagee  in  fee,  was  entitied  to  the  purchase  money, 
the  mortgagee's  right  to  the  land  being  only  security  for  the  monev 
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Waste,  by  fhe  Mortgagor. 

The  mortgagor  may  exercise  the  rights  of  an  owner  while  in 
possession,  provided  he  does  not^iing  to  impair  the  security;  but 
a  court  of  chancery,  on  the  application  of  the  mortgagee,  will  stay  the 
conmiission  of  waste  by  the  process  of  injunction.  An  action  at 
law  will  not  lie  by  the  mortgagee  for  waste,  for  he  has  only  a  contin- 
gent interest;  and  yet  actions  of  trespass  quare  clausum  f regit,  by  the 
mortgagee,  for  the  commission  of  waste,  by  destroying  timber,  or 
removing  fixtures,  have  been  sustained  against  the  mortgagor  in 
possession,  in  those  states  where  they  have  no  separate  equity  courts. 
In  ordinary  cases,  the  mortgagor  is  not  bound  to  repair,  and  keep  the 
estate  in  good  order.  Tet  cases  of  negligence,  rapidly  impairing 
the  security,  without  any  overt  act,  would  address  themselves  with 
peculiar  force  to  courts  of  equity,  since  the  mortgagee  is  now  de- 
prived by  statute  in  most  states  of  the  power  of  taking  the  estate 
into  his  own  management 

3.  His  Equity  of  Bedemption. 

The  right  of  redemption  exists,  not  only  in  the  mortgagor  himself, 
but  in  his  heirs  and  personal  representatives,  and  assignees,  and  in 
every  other  person  who  has  an  interest  in,  or  a  legal  or  equitable 
lien  upon  the  lands.  Hence,  a  tenant  in  dower,  a  jointress,  a  tenant 
by  the  curtesy,  a  remainder-man  and  reversioner,  a  judgment  cred- 
itor, and  every  other  encumbrancer,  unless  he  be  one  pendente  lite, 
may  redeem. 

Extent  of  the  Bedemption. 

The  redemption  must  be  of  the  entire  mortgage,  and  not  by  par- 
cels. He  who  redeems  must  pay  the  whole  debt,  and  stand  in  the 
place  of  the  party  whose  interest  in  the  estate  he  discharges.  If 
the  judgment  creditor  seeks  to  redeem  against  the  mortgagee  of  the 
leasehold  estate,  he  must,  as  it  is  but  a  chattel  interest,  have  first 
issued  a  fieri  facias,  in  order  to  create  a  lien. 

Enforcement  of  the  Bight  of  Bedemption. 

The  power  of  enforcing  this  right  is  an  equitable  one,  residing 
in  the  courts  of  chancery;  and  if  there  be  no  distinct  equity  tribunal, 
the  power  is  exercised  upon  equitable  principles  in  courts  of  law 
clothed  with  certain  equity  jurisdiction.  In  carrying  the  right  of 
redemption  into  effect,  a  court  of  equity  is  sometimes  obliged  to 
marshal  the  burden  according  to  the  equity  of  the  different  claim- 
ants, thus  accomplishing  a  just  contribution,  and  preventing  one 
creditor  from  exercising  his  election  between  different  funds  un- 
reasonably and  to  the  prejudice  of  another. 
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m.     SIGHTS  OF  THE  MOBTaAOEK 

L  His  Biff ht  to  fhe  Possession. 

The  mortgagee  may,  at  any  time,  enter  and  take  poaaesaion  oi  the 
land,  by  ejectment  or  writ  of  entry,  though  he  cannot  make  the 
mortgagor  account  for  the  past  or  bygone  rents;  for  he  poaaessed  in 
his  own  right,  and  not  in  the  character  of  recelyer. 

Bight  to  Bents. 

He  may,  without  suit,  obtain  posaession  of  the  rents  and  profits 
from  a  lessee  existing  prior  to  the  mortgage,  on  giving  him  notice 
of  his  mortgage,  and  requiring  the  rent  to  be  paid  him ;  or  in  de- 
fault, he  may  distrain.  The  rent  due  prior  to  the  notice  belongs 
to  the  mortgagor.  There  is  a  distinction  taken  between  a  lease 
made  by  the  mortgagor  prior,  and  one  made  made  subsequent  to  the 
mortgage.  In  the  latter  case,  the  mortgagee  cannot  distrain  or 
sue  for  the  rent,  because  there  is  no  privity  of  contract,  or  of  estate, 
between  the  mortgagee  and  the  tenant  But  if  the  subsequent  ten- 
ant attorns  to  the  mortgagee  after  the  mortgage  has  become  for- 
feited, he  then  becomes  his  tenant,  and  is  answerable  to  him  for  the 
rent  The  statute  of  Oeo.  n.  admitted  of  the  attornment  of  the 
tenant,  and  whether  the  tenancy  existed  before  or  after  the  date  of 
the  mortgage  has  been  held  to  make  no  difference  to  the  mortgagee 
after  forfeiture;  and  this  proTision  has  been  incorporated  into  the 
statute  law  of  this  country.  It  will  depend,  therefore,  upon  the 
act  of  the  tenant,  under  a  lease  from  the  mortgagor  subsequent  to 
the  mortgage,  whether  the  mortgagee  can  sustain  a  suit  or  distress 
for  the  rent  prior  to  his  recovery  in  ejectment 

Bemedy  for  the  Bent  in  New  Tork. 

In  New  York,  the  mortgagee,  in  no  case  probably,  without  such 
attornment,  can  have  any  remedy  at  law  for  the  rent,  for  he  is  de- 
prived of  any  action  to  recover  the  possession;  and  if  he  gains  the 
possession,  it  must  be  by  contract  with  the  mortgagor,  or  by  one 
with  the  tenant,  subsequent  to  the  forfeiture,  or  by  the  aid  of  a  court 
of  equity,  which  would  be  given  when  the  pernancy  of  the  rents 
and  profits  becomes  indispensable  to  the  mortgagee's  indemnity. 

8.  Accountable  for  the  Profits. 

If  the  mortgagee  obtains  possession  of  the  mortgaged  premises 
before  foreclosure,  he  will  be  accountable  for  the  actual  receipts  of 
the  net  rents  and  profits,  and  nothing  more,  unless  they  were 
reduced  or  lost  by  his  wilful  default  or  gross  negligence.  By  taking 
possession  he  assumes  the  duty  of  a  provident  owner,  and  is  bound  to 
recover  what  an  owner,  with  reasonable  diligence,  would  have  re* 
ceived. 
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Net  Bents  to  be  AscertainecL 

The  net  rents  are  to  be  ascertained,  after  payment  of  taxes  and 
ordinary  repairs,  an^  similar  expenses,  and  the  mortgagee  is  not  to 
be  charged  with  the  increased  rents  arising  from  the  use  of  any  per- 
manent improYements  made  by  himself.  He  may  charge  for  the 
expenses  of  a  bailiff  or  receiver,  when  it  becomes  proper  to  employ 
one,  but  he  is  not  entitled  to  charge  commissions  for  his  own  trouble 
in  managing  the  property,  and  collecting  the  rents.  In  Massa- 
chusetts, however,  a  commission  of  five  i>er  cent  has  been  allowed 
to  the  assignee  of  a  mortgagee  for  managing  the  estate. 

Bepairs  and  Improvements. 

The  mortgagee  in  possessio^  is  likewise  allowed  for  necessary 
exx)enditures,  in  keeping  the  estate  in  repair,  and  in  defending  the 
title;  but  it  is  questioned  whether  he  is  entitled  to  a  charge  for 
beneficial  and  permanent  improyements.  The  clearing  of  unculti- 
vated  land,  though  an  improyement,  has  not  been  allowed,  because 
of  the  difficulty  of  the  debtor  to  redeem.  But  lasting  improyements 
in  buildings  have  been  allowed,  in  England,  under  peculiar  circum- 
stances; and  haye  been  occasionally  allowed  in  this  country.  The 
mortgagee  in  possession  holds  the  estate  yery  much  like  a  trustee; 
and  if  he  takes  the  renewal  of  a  lease,  it  is  for  the  benefit  of  the  estate, 
and  not  for  his  own  good.  He  can  make  no  gain  or  profit  out  of 
the  estate,  which  he  holds  merely  for  his  indemnity. 

8.  Begistry. 

The  mortgagee's  right  depends  essentially  upon  the  registry  of 
his  mortgage,  and  upon  the  priority  of  that  registry.  There  is  cer- 
tainty and  security,  as  well  as  conyenience  in  a  registry  both  of 
deeds  and  mortgages;  and  by  the  statute  law  of  the  states^  eyery 
conyeyance  of  real  estate,  whether  absolutely  or  by  mortgage,  must 
be  recorded  in  the  clerk's  office  of  the  county  in  which  such  real  es- 
tate is  situated,  after  being  duly  proyed  or  acknowledged,  and  cer- 
tified, as  the  law  prescribes.  If  not  recorded,  it  is  yoid  as  against 
any  subsequent  purchaser  at  mortgagee,  in  good  faith,  and  for  a 
yaluable  consideration,  of  the  same  estate,  or  any  portion  thereof, 
whose  conyeyance  shall  be  first  duly  recorded.  In  some  of  the 
states,  recording  is  seyerely  enforced;  and  deeds  are  declared  yoid, 
at  least  as  to  all  third  persons,  unless  recorded. 

French  Ordinance  as  to  Becording. 

The  French  ordinance  reads,  that  not  eyen  the  most  actual  and 
direct  notice  would  counteryail  the  want  of  registration;  so  that 
if  a  person  was  a  witness,  or  eyen  a  party  to  the  deed  of  substitu- 
tion, stiU,  if  it  was  not  registered,  he  might  safely  purchase  the  prop- 
erty substituted,  or  lend  money  upon  a  mortgage  of  it  Pothier 
questions  the  wisdom  of  this  rule,  as  actual  notice  supplies  the  want 
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of  registry.  The  French  Code  declares,  that  the  want  of  a  regifitry 
may  be  set  up  by  all  interested  persons,  excepting  those  charged 
wi^  the  causing  of  the  registry  to  be  made. 

Effect  of  Notice. 

A  more  reasonable  doctrine  prevallB  in  the  English  and  American 
law;  and  it  is  a  settled  rule,  that  if  a  subsequent  purchaser  or  mort- 
gagee, whose  deed  is  registered,  had  notice  at  the  time  of  malring 
his  contract,  of  the  prior,  unregistered  deed,  he  shall  not  avail  him- 
self  of  the  priority  of  his  registry  to  defeat  it;  and  the  prior  deed  is 
the  same  to  him  as  if  it  had  been  registered.  His  purchase  is  con- 
sidered, in  cases  where  the  conduct  of  the  first  mortgagee  has  been 
fair,  as  made  in  bad  faith.  If  the  second  purchaser  has,  in  fact, 
notice,  the  intent  of  the  registry  is  answered;  and  to  permit  him 
to  hold  against  the  first  purchaser  would  be  to  convert  the  statate 
into  an  engine  of  fraud.  By  analogy,  it  is  held  in  England,  that  a 
purchaser  is  also  bound  by  the  notice  of  a  Judgm^it,  though  it  be 
not  docketed. 

American  Doctrine  of  Begistry. 

The  statute  of  New  York  postpones  an  unregistered  deed  or  mort- 
gage, only  as  against  a  subsequent  purchaser  or  mortgagee,  in  good 
faith  and  for  a  valuable  consideration;  and  this  lets  in  the  whole 
English  doctrine  of  notice.  The  statute  law  of  many  states  is  not 
so  broad  in  terms,  and  deeds  not  recorded  are  declared  void  as  to 
creditors  and  subsequent  purchasers;  and  in  some  cases,  they  are  de- 
clared to  convey  no  title  as  against  all  other  persons  but  the  grantor 
and  his  heirs.  The  doctrine  of  notice,  in  favor  of  the  prior  unr^is- 
tered  deed  or  mortgage  applies,  however,  throughout  the  United 
States;  and  it  everywhere  turns  on  a  question  of  fraud,  and  on 
the  evidence  requisite  to  infer  it 

Implied  Notice. 

Implied  notice  may  be  equally  effectual  with  positive  notice;  bat 
it  must  not  be  such  notice  as  is  barely  sufficient  to  put  a  party  upon 
.inquiry.  Suspicion  of  notice  is  not  sufficient.  The  Inference  of 
fraudulent  intent  must  be  founded  on  clear  circiunstances,  in  the 
absence  of  actual  notice.  The  inference  must  be  necessary  and 
unquestionable.  The  notice  must  have  been  received,  when  the 
mortgage  was  executed;  for  if  a  right  had  vested  when  notice  of  the 
prior  unregistered  encumbrance  was  received,  the  mortgagee  haa 
then  a  right  to  try  his  speed  in  attaining  a  priority  of  registry. 

Question  of  Jurisdiction. 

As  courts  of  law  have  concurrent  jurisdiction  with  courts  of 
equity,  in  cases  of  frauds,  it  has  been  held,  that  the  question  of  no* 
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tice,  and  of  preference  dne  to  the  prior  nnregigtered  deed,  by  reaBon 
of  notice,  is  cognizable  in  a  court  of  law.^ 

Docketed  Jadgments. 

A  mortgage,  not  registered,  has  preference  oyer  a  subsequently 
docketed  judgment  It  is  a  valid  conyeyance,  and  binds  the  estate, 
except  as  against  subsequent  bona  flde  purchaBers  and  mortgagees, 
whose  conyeyances  are  recorded.  If,  therefore,  a  purchaser  at  a  sale 
on  execution,  under  the  judgment,  has  his  deed  first  recorded,  he  will 
then  gain  a  preference  by  means  of  the  record  over  the  mortgage. 

Judgments  In  Pennsylvania. 

The  rule  in  Pennsylyania  is  different;  and  the  docketed  judgment 
is  preferred,  and  not  unreasonably,  for  it  is  wise,  that  every  encum- 
brance, whether  it  .be  a  registered  deed  or  docketed  judgment, 
should,  in  cases  free  from  fraud,  be  satisfied  according  to  the  prirr- 
ity  of  lien  upon  the  record,  which  is  open  for  public  inspection. 

Purchase  Money  Mortgages. 

In  one  instance,  in  Pennsylvania,  a  mortgage  will  have  prefer- 
ence over  a  prior  docketed  judgment,  and  that  is  the  case  of  a  sale 
and  conyeyance  of  land,  and  a  mortgage  taken  at  the  same  time, 
in  return,  to  secure  the  payment  of  the  purchase  money.  The  deed 
and  the  mortgage  are  considered  as  parts  of  the  same  contract,  and 
constituting  one  act;  and  justice  and  policy  require  that  no  prior 
judgment  against  the  mortgagor  should  intervene  and  attach  upon 
the  land,  during  the  transitory  seisin,  to  the  prejudice  of  the  mort- 
gagor. This  sound  doctfine  is  made  a  statute  provision  in  New 
York. 

Constructive  Notice  by  Begistration. 

There  has  been  much  discussion  as  to  whether  the  registry  is^  of 
itself,  in  equity,  constructive  notice  to  subsequent  purchasers  and 
mortgagees,  in  this  country  it  is  held  to  be  constructive  notice; 
but  where  a  deed  is  unduly  registered,  from  want  of  a  valid  acknowl- 
edgment or  otherwise,  it  is  not  notice  according  to  the  prevailing 
opinion  here. 

4.  Future  Advances. 

The  ancient  rule  was,  that  If  the  mortgagor  contracted  further 
debts  with  the  mortgagee,  he  could  not  redeem  without  paying 
those  debts  also.  The  principle  was  to  prevent  circuily  of  action; 
but  it  was  not  founded  on  contract,  and  Lord  Thurlow  said  it  had 
no  foundation  in  natural  justice.  The  rule  is  now  limited  to  the 
right  to  tack  the  subsequent  debt  to  the  mortgage,  as  against  the 
heir  of  the  mortgagor  and  a  beneficial  devisee;   but  it  cannot  be 

*  Jackson  y.  Burgott,  10  Jolms.  407. 
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permitted  as  against  creditors,  or  against  the  mortgagor's  assignee 
for  valuable  consideration,  or  devisee  for  the  payment  of  debts.  So, 
a  mortgage  or  judgment  may  be  taken,  and  held  as  a  security  for 
future  advances  or  responsibilities  to  the  extent  of  it,  when  this  is  a 
constituent  part  of  the  original  agreement;  and  the  future  advances 
wiU  be  covered  by  the  lien,  in  preference  to  the  claim  under  a  junior 
intervening  encumbrance,  with  notice  of  the  agreement. 

Beqiiisites  of  the  Agreement. 

Subsequent  advances  cannot  be  tacked  to  a  prior  mortgage  to  the 
prejudice  of  a  bona  fide  junior  encumbrancer;  but  a  mortgage  is 
always  good,  to  secure  future  loans,  where  tibuere  is  no  intervening 
equi^'.  It  is  necessary,  that  the  agreement,  as  contained  in  the 
record  of  the  lien,  should  give  all  the  requisite  information  as  to  the 
extent  and  certainly  of  the  contract,  so  that  a  junior  creditor  may, 
by  inspection  of  the  record,  and  by  common  prudence  and  diligence^ 
ascertain  the  extent  of  the  encumbrance.  This  is  requisite  to  se- 
cure good  faith,  and  prevent  error  and  imposition.  A  regularly 
executed  mortgage  cannot  be  enlarged,  by  tacking  subsequent  ad- 
vances to  it  by  any  parol  agreement. 

6.  Doetrine  of  Tacking. 

It  is  established  English  doctrine,  that  if  there  be  three  mort* 
gages  in  succession,  and  all  duly  registered,  or  a  mortgage,  and  then 
a  judgment,  and  then  a  second  mortgage  upon  the  estate,  tke  junior 
mortgagee  may  purchase  in  the  first  mortgage,  and  tack  it  to  his 
mortgage,  and  by  that  contrivance  squeeze  out  the  middle  mortgage, 
and  gain  preference  over  it  The  same  rule  would  apply  if  tlie  first 
as  well  as  the  second  encumbrance  was  a  judgment,  but  the  en- 
cumbrancer who  tacks  must  always  be  a  mortgagee,  for  he  stands 
in  the  light  of  a  bona  fide  purchaser,  parting  with  his  money  upon 
the  security  of  the  mortgage. 

In  the  Boman  La'w. 

This  doctrine,  apparently  harsh  and  unreasonable,  was  not  au- 
thorized in  the  Roman  law  to  the  extent  to  which  it  is  carried  in 
the  English  law.  The  substitution  in  the  Boman  law  was  not 
carried  so  far  as  to  disturb  the  vested  rights  of  intermediate  en- 
cumbrancers, and  only  went  to  the  extent  of  the  first  mortgage  so 
purchased. 

English  Doctrine  of  Tacking. 

In  the  English  law,  the  rule  is  under  some  reasonable  qualification. 
The  last  mortgagee  cannot  tack,  if,  when  he  took  the  mortgage,  he 
had  notice  in  fact,  for  the  registry  or  docket  of  the  second  encum- 
brance is  not  in  England  constructive  notice,  of  the  intervening 
encumbrance.     But  if  he  acquired  the  knowledge  after  taking  his 
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mortgage,  he  may  then  purchase  and  tack,  though  he  had  notice  at 
the  time  of  his  purchase,  and  though  there  was  a  bill  even  then 
pending  by  the  second  mortgagee  to  redeem.  The  courts  say,  that 
up  to  the  time  of  the  decree  settling  priorities,  the  party  may  tack. 
The  hardship  of  the  English  rule  was  admitted,  as  it  defeated  an 
innocent  second  encumbrancer  of  his  security. 

Equity  of  the  Principle. 

The  assumed  equity  is,  that  the  last  mortgagee,  when  he  lent  his 
money,  had  no  notice  of  the  second  encumbrance;  and  the  equities 
between  the  second  and  third  encumbrancers  being  equal,  the  latter, 
in  addition  thereto,  has  the  prior  legal  estate,  and  he  shall  be  pre- 
ferred.    The  legal  title  and  equal  equity  prevail  over  the  equity. 

Not  in  Force  in  the  United  States. 

The  Irish  Registry  Act  of  Anne  virtually  did  away  with  the  doc- 
trine of  tacking,  for  it  makes  registered  deeds  effectual  according  to 
the  priority  of  registry.  It  leaves  the  doctrine  of  notice  of  a  prior 
unregistered  deed  in  full  force.  The  English  law  as  to  tacking  is  very 
generally  exploded  in  the  United  States.  Liens  are  to  be  paid  ac- 
cording to  the  order  of  time  in  which  they  respectively  attached. 
Hence,  all  encumbrancers  are  to  be  made  parties  to  a  bUl  to  foreclose, 
that  their  claims  may  be  chargeable  in  due  order.  There  is  no 
natural  equity  in  tacking,  and  when  it  supersedes  a  prior  encum- 
brance, it  works  manifest  injustice.  He  who  has  been  fairly  prior 
in  point  of  time  has  the  better  equity,  for  he  is  prior  in  point  of  right 

What  Constitates  Oonstructlve  Notice. 

With  the  abolition  of  the  English  system  of  tacking  we  are  relieved 
from  a  multitude  of  refined  distinctions.  It  is  difScult  to  define, 
with  precision,  the  rules  which  regulate  implied  or  constructive 
notice;  for  they  depend  upon  the  varied  circumstances  of  each  case. 
The  general  doctrine  is,  that  whatever  puts  a  party  upon  an  inquiry, 
amounts  in  judgment  of  law,  to  notice,  provided  the  inquiry  becomes 
a  duty,  as  in  the  case  of  purchasers  and  creditors,  and  would  lead 
to  the  knowledge  of  the  requisite  fact,  by  the  exercise  of  ordinary 
diligence  and  understanding.  Notice  of  a  deed  is  notice  of  its  con- 
tents, and  notice  to  an  agent  is  notice  to  his  principal.  A  purchaser 
with  notice  from  a  purchaser  without  notice,  can  protect  himself 
under  the  first  purchaser  who  was  authorized  to  sell;  and  a  pur- 
chaser without  notice  from  a  purchaser  with  noticei  is  equally  pro- 
tected, for  he  stands  i>erf ectly  innocent 

FoBBession  is  Notice  to  a  PorchaBer. 

The  purchaser  of  an  estate  in  possession  of  tenants  is  chargeable 
with  notice  of  the  extent  of  their  interests  as  tenants;  for  knowing 
the  tenancy,  he  is  bound  to  inform  himself  of  the  conditions  of  the 
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lease.     The  general  role  is,  that  powcgiion  of  land  la  notice  to  a 
purchaser  of  the  possessor's  title. 

BfTeot  of  Notice. 

The  effect  of  notice,  on  the  equity  of  dairns,  is  very  strong.  A 
purchaser  of  an  equitable  interest,  standing  out  in  a  trustee,  and  who 
neglects  to  inform  the  trustee,  will  be  postponed  to  a  subsequent 
purchaser  of  the  same  interest,  who  makes  inquiries  of  the  trustee, 
and  has  no  knowledge  of  the  prior  assignment,  and  gives  due  notice 
of  his  purchase.  So,  a  purchaser  of  real  estate  cannot  hold  against 
a  prior  equitable  title,  if  he  have  notice  of  the  equity  before  the 
payment  of  the  purchase  money,  or  the  execution  of  the  deed. 

IV.     FOBEGLOSUBE. 

1.  Strict  Foreclosure. 

The  equity  of  redemption  which  exists  in  the  mortgagor,  after  de- 
fault  in  payment,  may  be  barred  or  foreclosed,  if  the  mortgagor  con- 
tinues in  default  after  due  notice  to  redeem. 

English  Practice  of  Foreclosure  in  Equity. 

The  English  practice  is  by  biU  in  chancery  to  procure  a  decree  for 
a  strict  foreclosure  of  the  right  to  redeem,  by  which  means  the 
lands  became  the  absolute  property  of  the  mortgagee.  Sometimes 
the  mortgagee  will  pray  for  a  decree  for  the  sale  of  the  mortgaged 
premises,  under  the  direction  of  an  ofScer  of  the  court;  and  the 
proceeds  of  the  sale  wiU  be  applied  towards  the  discharge  of  en- 
cumbrances according  to  priority.  The  latter  practice  is  more 
beneficial  to  the  mortgagor,  as  well  as  the  more  accurate  disposition 
of  the  pledge.  It  prevails  in  Kew  York,  Maryland,  Virginia,  South 
Carolina,  Tennessee,  Kentucky,  Indiana,  and  probably  in  several 
other  states. 

Foreclosure  in  New  England. 

In  New  England,  the  practice  of  strict  foreclosure  prevails,  and 
the  creditor  takes  the  estate  to  himself,  instead  of  having  it  sold, 
and  the  proceeds  applied.  But  a  subsequent  encumbrancer,  by  pay- 
ing the  original  debt,  becomes  entitled  to  all  the  rights  of  the  first 
mortgagee.  In  Vermont,  the  mortgagor  is  allowed,  by  the  decree, 
a  definite  time  to  redeem,  and  in  default,  the  equity  of  redemption 
is  foreclosed.  In  Massachusetts,  Bhode  Island  and  Maine,  the 
mortgagor  has  three  years,  after  the  mortgage  is  foreclosed,  to  re- 
deem, and  in  Connecticut  fifteen  years,  while  in  New  Hampshire 
only  one  year  is  allowed,,  after  entry  and  seisin  by  the  mortgagee 
upon  breach  of  the  condition,  and  without  foreclosure. 

2.  Sale  by  Foreclosure. 

In  England,  and  with  us,  the  practice  of  seUing  the  land  by  tiie 
parly  himself,  or  by  an  authorized  trustee,  under  a  power  inserted 
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in  the  mortgage,  has  extenaiyely  preyailed  The  course  in  Ireland, 
as  well  as  here,  is  to  decree  a  sale  instead  of  a  foreclosure.  If  the 
sale  produces  more  than  the  debt,  the  surplus  goes  to  the  mortgagor, 
and  if  less,  the  mortgagee  has  his  remedy  for  the  difference.  It  was 
the  English  practice  a  century  ago,  in  cases  where  the  security  was 
defective* 

Purchase  by  the  Mortgagee. 

If  the  mortgagee  proceeds  by  bill  for  the  technical  foreclosure, 
the  estate  becomes  his  property,  in  the  character  of  a  purchaser; 
and  the  understanding  formerly  was,  that  by  taking  the  pledge  to 
himself,  he  took  it  in  satisfaction  of  the  debt 

Suit  upon  the  Bond  for  any  Deficiency. 

It  has  been  held,  that  if  the  mortgagee  sells  the  estate,  after  fore- 
closure, fairly,  and  for  the  best  price,  he  may  proceed  at  law  against 
the  mortgagor  upon  his  bond,  for  the  difference.  This  is  not  the 
case,  howeyer,  so  long  as  he  keeps  the  estate;  because  the  value  of 
it  is  not  ascertained,  and  the  mortgagee  cannot  say  what  proportion 
of  the  debt  remains  due.  An  action  at  law  by  the  mortgagee,  after 
foreclosure,  for  the  balance  of  the  debt  due  him  has  been  held  to 
open  it,  and  will  let  in  the  mortgagor  to  redeem. 

Where  a  Foreclosure,  but  no  Sale. 

It  has  been  questioned  whether  a  mortgagee  has  his  remedy  at 
law  after  a  foreclosure,  and  without  a  sale  of  the  estate.  The  better 
opinion  is,  that  after  a  foreclosure,  with  or  without  a  subsequent 
sale,  the  mortgagee  may  sue  at  law  for  the  deficiency,  to  be  ascer- 
tained in  the  one  case  by  the  proceeds  of  the  sale,  and  hi  the  other  by 
an  estimate  or  proof  of  the  real  value  of  the  pledge  at  the  time  of 
the  foreclosure.  Whether  the  action  at  law  will  oi>en  the  fore- 
closure in  equity,  and  let  in  the  equity  of  redemption,  is  an  unsettled 
question.  The  weight  of  EngUsh  authority  would  seem  to  be,  that 
it  oi)ens  the  foreclosure,  unless  the  estate  has,  in  the  meantime,  been 
sold  by  the  mortgagee,  but  a  decision  in  New  York  was  against  the 
conclusion  that  the  suit  at  law  opened  the  foreclosure  in  any  case.^ 

Concurrent  BemedieB. 

The  general  rule  is,  that  the  mortgagee  may  exercise  all  his  rights 
at  the  same  time,  and  pursue  his  remedy  in  equity  upon  the  mort- 
gage, and  his  remedy  at  law  upon  the  bond  or  covenant  accompany- 
ing it,  concurrently.  There  are  difSculties  attendant  upon  the  sale 
of  the  equity  of  redemption  by  the  mortgagee,  on  execution  at  law; 
and  it  is  accompanied  with  dianger  to  the  rights  of  the  mortgagor; 
and  in  a  New  York  case  it  was  suggested  that  the  proper  remedy 

*  Lansing  v.  Goelet,  9  Oow.  34a. 


736  RBAL  PBOPEBTT.  [PABT  VI 

was  to  prohibit  the  mortgagee  from  seUing  at  law  the  equity  of  re- 

demption.' 

8.  Fartdes  to  a  Bill  of  Foreclosure. 

When  the  mortgagee  proceeds  by  bill  to  foreclosei  he  mast  make 
all  encumbrancers,  existing  at  the  filing  of  the  bill,  indnding  junior 
as  well  a«  prior  ones,  parties,  in  order  to  prevent  a  multiplicity  of 
suits,  and  that  the  proceeds  of  the  mortgaged  estate  may  be  duly 
distributed.  And  encumbrancers  who  are  not  parties  will  not  be 
bound  by  the  decree. 

All  Encmnbrancers  Made  Farties. 

The  reason  of  the  rule  requiring  all  the  encumbrancers,  subsequent 
as  well  as  prior  to  the  plaintiff,  to  be  made  parties,  is  to  give  security 
and  stability  to  the  plaintiff's  title;  for  he  takes  a  title  only  as 
against  the  parties  to  the  suit,  and  it  ought  not  to  be  set  up  against 
the  subsisting  equity  of  those  encumbrancers  who  are  not  parties. 

Surplus  Bemaining:. 

If  a  surplus  remains  after  satisfying  the  encumbrancers  who  are 
brought  into  court,  it  will  be  paid  over  to  the  mortgagor,  as  tiie  pro- 
ceeds of  his  equity  of  redemption;  though  subsequent  encum- 
brancers, who  are  not  parties,  would  probably  be  permitted,  on  ap 
plication  to  the  court,  and  due  proof  of  their  title,  to  intercept  its 
transit. 

Farties  to  the  Suit. 

The  general  rule  is,  that  all  persons  materially  Interested  in  the 
mortgage,  or  mortgaged  estate,  ought  to  be  made  parties  to  a  bill  of 
foreclosure.  This  will  ordinarily  include  the  heir,  or  devisee,  or  aek 
signee,  and  personal  representatives  of  the  mortgagor,  and  also  the 
tenants  for  life  and  remainder-men,  for  they  all  may  be  interested  in 
the  right  of  redemption,  or  in  taking  the  accounts. 

Beversion  or  Bexuainder. 

If  the  mortgage  consists  of  a  reversion  or  remainder,  subject  to  an 
estate  for  life,  it  may  be  foreclosed;  but  the  estate  of  the  tenant  for 
life  would  not  be  affected,  and  he  would  not  be  interested. 

The  Flaintiff. 

The  bUl  to  foreclose  is  filed  in  the  name  of  the  mortgagee  or  his  as- 
signee, or,  if  dead,  in  the  name  of  his  personal  representatives;  for 
the  mortgage  debt  is  part  of  the  personal  estate  of  the  mortgagee, 
and  though,  on  his  death,  the  estate  technically  descends  to  the  heir, 
he  wUl  take  it  usually  in  trust  for  the  personal  representatives.  But 
the  question  of  parties  is  governed,  in  some  degree,  by  circumstances; 
whereas  the  principle  that  interested  persons,  who  are  not  made  par 

•  TIce  V.  Annin,  2  Johns.  Ch.  125. 
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ties  to  the  snity  are  not  bound  by  the  deoieei  is  founded  on  natural 
right 

Act  of  the  Mortgagror. 

The  equity  of  redemption  may  be  foreclosed  by  the  act  of  the 
mortgagor  himself;  for,  upon  a  biU  to  redeem,  the  plaintiff  is  required 
to  pay  the  debt  by  a  given  time,  which  is  usually  six  months  after 
the  liquidation  of  the  debt;  and  upon  his  default,  the  bill  is  dis- 
missed for  non-payment;  which  is  a  bar  to  a  new  bill,  and  equiyalent 
to  a  decree  of  absolute  foreclosure. 

4.  Equity  of  Bedemption  Barred  by  Time. 

The  right  of  redemption  may  be  barred  by  the  length  of  time.  The 
analogy  between  the  right  in  equity  to  redeem  and  the  right  of  entry 
at  law  is  generally  preserved ;  so  that  the  mortgagor  who  comes  to 
redeem  against  a  mortgagee  in  possession,  after  the  period  of  limita* 
tion  of  a  writ  of  entry,  must  bring  himself  within  one  of  the  excep- 
tions, which  would  save  the  right  of  entry  at  law,  or  the  time  will  be 
a  bar  to  the  redemption,  and  a  release  of  it  to  the  mortgagee  will  be 
presumed. 

Statute  of  limitationfiu 

The  limitation  at  law  and  in  equity  is  usually  the  same,  with  the 
allowance  of  the  same  time  for  disabilities.  The  statute  of  limita- 
tions is  assumed  as  the  flt  ground  for  taking  the  length  of  possession 
therein  mentioned  as  the  presumption  of  right  In  New  York,  in  all 
cases  of  concurrent  jurisdiction,  in  the  courts  of  law  and  of  equity, 
the  statute  of  limitations  applies  equally  to  both  courts;  but  it  does 
not  apply  to  cases  in  which  a  court  of  equity  has  peculiar  and  ex- 
clusive jurisdiction.  In  all  such  cases,  the  limitation  of  bills  for  re- 
lief, on  the  ground  of  fraud,  is  six  years  after  the  discovery  of  it  by 
the  aggrieved  party;  and  in  all  other  cases  not  provided  for,  the  lim- 
itation in  that  state  is  ten  years  after  the  cause  accrued. 

Bights  of  the  Bemainder-Man. 

It  is  the  better  opinion  in  the  English  courts,  that  if  a  mortgagee 
enters  in  the  lifetime  of  the  tenant  for  life,  the  remainder-man  will 
be  barred  of  his  right  to  redeem,  after  twenty  years  from  such  entry. 
The  principle  is,  that  the  remainder-man  might  have  redeemed,  not- 
withstanding the  life  estate,  and  that  the  mortgagee  is  not  affected 
by  the  equity,  but  should  be  quieted  after  twenty  years'  possession. 
As  the  right  of  redemption  bdongs  exclusively  to  a  court  of  equity, 
the  remainder-man's  bill  to  redeem  must,  in  New  York,  be  filed 
within  ten  years  after  the  cause  shall  accrue;  and  whether  the  cause 
for  redemption,  as  respects  the  remainder-man,  accrues  when  the 
mortgagee  enters  and  takes  possession  under  the  mortgage,  remains 
yet  to  be  settled.    To  permit  a  mortgagee  to  be  called  to  a  severe 
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icooimt  jbr  tlie  proceedtii  of  the  estate,  after  a  long,  unmolested  re^ 
ception  of  the  rents  and  profits,  and  when  he  is  not  allowed  aay 
adequate  compensation  for  his  care  and  trouble,  is  not,  in  those  in- 
stances where  the  remainder-man  might  have  acted  sooner,  con- 
sistent with  substantial  justice. 

Laches  in  the  Mortgagee. 

The  mortgagee  may  equally,  on  his  part,  be  barred  l^  lapse  ef 
time;  and  if  the  mortgagor  has  been  pennitted  to  possess  and  enjoj 
the  estate  without  account,  and  without  any  payment  of  prixicipal 
and  interest,  or  claim  for  a  given  period,  and  which  is  generally 
fixed  at  twenly  years,  the  mortgage  debt  is  presumed  extinguiahed, 
and  a  reconyeyance  of  the  legal  estate  from  the  mortgagee  may  be 
presumed  The  period  of  twenty  years  usually  tolls  the  entry  of 
the  true  owner.  The  rule  of  barring  the  equity  of  redemption,  or 
the  claim  of  the  mortgagee,  by  lapse  of  time,  is  founded  on  a  pre- 
sumption of  title,  which  may  be  overcome  by  parol  proof,  or  circujc 
stances  sufQcient  to  destroy  the  contrary  presumption. 

Due  Notice  of  the  Sale. 

When  a  foreclosure  takes  place  by  a  sale  of  the  mortgaged  prem- 
ises under  a  power,  it  is  usual,  in  England,  to  provide  in  the  mort- 
gage itself  for  due  notice  of  the  sale,  so  as  to  afford  a  fair  oppor- 
tunity of  an  advantageous  sale.  If  the  mortgagee  omits  to  give 
proper  notice,  whether  directed  by  the  power  or  not,  the  sale  may 
be  impeached  in  chancery. 

Sale  under  a  Power. 

In  New  York,  and  probably  elsewhere,  a  sale  under  a  x>ower  is 
made  the  subject  of  a  statute  provision;  but  as  the  title  under  such 
a  sale  does  not  affect  any  mortgagee  or  judgment  creditor  whose 
lien  accrued  prior  to  the  sale,  it  is  a  hazardous  title,  and  far  inferior 
to  one  under  a  decree  in  chancery,  founded  on  a  view  of  the  rights 
of  all  encumbrancers  who  are  brought  before  the  court  The  sale, 
under  a  power,  if  regularly  and  fairly  made,  as  directed  by  statute, 
is  a  conclusive  bar  to  the  equity  of  redemption. 

Equity  may  Stay  Px'oceedings. 

As  proceedings  under  a  power  are  in  pais,  and  no  day  in  court  is 
given  to  the  mortgagor  to  set  up  any  equitable  defence,  a  court  of 
equity  will  interfere,  where  payments  have  been  made  and  not 
credited,  and  stay  the  proceedings,  and  regulate  the  sale  as  to  ex- 
tension of  notice,  or  otherwise,  as  justice  may  require,  particularly 
when  the  rights  of  the  infant  heirs  of  the  mortgagor  are  concerned 

Effect  of  Sale  upon  InfiEUit  Heirs. 

A  sale  under  a  power,  as  weU  as  under  a  decree,  will  bind  the 
infant  heirs;  for  the  infant  has  no  day  after  he  comes  of  age,  to 
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show  eatme,  bm  he  has  where  tiiere  is  fhe  0triot  technkal  teBeIoiiire« 
and  as  he  genarally  has  in  the  case  of  decrees. 

6.  Opening  Biddings. 

Upon  a  decree  for  a  sale,  it  is  nsaal  to  insert  a  dbection  that  the 
mortgagor  deliver  possession  to  the  purchaser;  birt  even  if  it  be  not 
part  of  the  decree,  a  conrt  of  equity  has  power  to  require,  by  in- 
junction, and  enforce,  by  process  of  execution,  deliyeiy  of  posses- 
sion; on  the  principle,  that  the  power  of  the  court  to  apply  the 
remedy  is  co-extensiye  with  its  jurisdiction  over  the  subject  mat- 
ter. The  English  practice  of  opening  biddings  on  a  sale  of  mort- 
gaged premises,  under  a  decree,  does  not  prevail  to  any  great  ex- 
tent in  this  country.  The  object  is  to  aid  creditors  by  an  increase 
of  the  bid;  but  Lord  Eldon  condemned  the  practice  as  injurious  to 
the  sale;  and  he  believed  that  estates  were  thrown  away  upon  the 
speculation  that  there  would  be  an  opportunity  of  purchasing  after- 
wards by  opening  biddings. 

Auction  Sales. 

The  English  method  of  selling  under  a  decree  varies  greatly 
from  ours,  and  is  favorable  to  openings  of  the  sale;  whereas  the 
sale  at  public  auction,  with  us,  is  ordinarily  a  valid  and  binding  con- 
tract, as  soon  as  the  hammer  is  down.  The  master  sells  at  public 
auction  on  due  notice,  and  the  purchaser  becomes  entitled  to  a  deed, 
unless  there  be  fraud,  mistake  or  some  occurrence  or  circumstance, 
affording  a  proper  ground  for  equitable  relief. 

English  Public  Sales. 

In  England,  the  sale  has  the  attributes  of  a  private  sale.  The 
master  gives  notice,  and  receives  bids,  and  reports  the  highest  bid- 
der; and  if  his  report  be  confirmed,  the  title  is  examined,  and  the 
conveyance  prepared.  The  whole  proceeding  is  in  fieri,  until  the 
final  settlement  of  the  title. 

6.  The  Oonveyance. 

If  a  mortgage  be  satisfied  without  a  sale,  and  the  estate  is  to  be 
restored  to  the  mortgagor,  it  will  depend  upon  circumstances^ 
whether  a  reconyeyance  is  necessary.  When  the  mortgage  is  made 
with  a  condition  that  the  conveyance  shall  be  void  on  payment  at 
a  given  day,  and  the  condition  be  fulfilled,  the  land  returns  to  the 
mortgagor,  without  any  reconveyance. 

When  a  Be-Conveyance  is  Necessaxy. 

But  if  there  had  been  a  default,  then  as  the  estate  had  become 
absolute  at  law,  the  language  of  the  books  has  been,  that  a  recon- 
Teyance  was  necessary  on  discharging  the  debt  The  practice  on 
this  subject,  in  this  country,  differs,  though  the  cases  are  not  uni- 
form.   This  contrariety  of  opinion,  both  here  and  in  England,  pro- 
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ceeds  from  the  vibratian  between  law  and  equity  ylews  of  the  sub- 
ject 

Treatment  of  Mortgages  in  Law  and  in  Equity. 

A  judge  at  law  Bometimes  deals  with  the  mortgage  in  its  meet  en- 
larged and  liberal  character,  stripped  of  its  technical  habiliments, 
and  a  judge  in  equily  sometimes  follows  out  the  doctrine  of  law, 
and  contemplates  it  with  much  of  its  original  strictness. 

Eztingoishnient  of  the  Mortgage. 

The  debt,  generally  speaking,  is  considered  to  be  the  principal, 
and  the  land  only  the  incident;  and  discharging  or  forgiving  the 
debt  with  the  deUyery  of  the  security,  any  time  before  foredosnre, 
extinguishes  the  mortgage;  and  no  re-conyeyance  is  necessary  to 
restore  the  title  to  the  mortgagor. 

Assignnient. 

So,  an  assignment  of  the  debt  by  deed,  by  writing  simply,  or  by 
parol,  is  said  to  draw  the  land  after  it  as  a  consequence,  and  as 
being  appurtenant  to  the  debt  The  one  is  regarded  as  the  prin- 
cipal, and  the  other  the  accessory.  The  assignment  of  the  interest 
of  the  mortgagee  in  the  land,  without  an  assignment  of  the  debt, 
is  considered  to  be  without  meaning  or  use.  This  is  the  general 
language  of  the  courts  of  law  as  well  as  of  the  courts  of  equity. 
In  Massachusetts  and  Maine,  the  technical  rules  of  the  common 
law  are  more  strictly  maintained;  and  the  estate  of  the  mortgagee 
cannot  be  assigned  except  by  deed ;  though  a  bond  may  be  assigned, 
and  pass  without  deed,  and  even  by  delivery.  Upon  the  discharge 
of  the  mortgage  debt,  after  a  default,  a  re-conveyance  is  deemed 
requisite  to  restore  the  fee  to  the  mortgagor.  This  is  the  doctrine, 
also,  in  Connecticut,  Virginia,  and  Kentucky. 
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LECTURE  LIZ. 
ESTATES  IN  BEMAINDEB. 

Estates  In  Expectancy. 

These  estates  are  of  two  kinds:  one  created  by  the  act  of  the 
parties,  and  called  a  remainder;  the  other  by  the  act  of  law,  and 
called  a  reversion. 

I.    GENERAL  NATURE  OF  REMAINDERS. 

Defined. 

A  remainder  is  a  remnant  of  an  estate  in  land,  depending  upon  a 
particular  prior  estate,  created  at  the  same  time,  and  by  tiie  same 
instrument,  and  limited  to  arise  immediately  on  the  determination 
of  that  estate,  and  not  an  abridgment  of  it  In  the  New  York 
statutes,  it  is  defined,  to  be  an  estate  limited  to  conmience  in  pos- 
session at  a  future  day,  on  the  determination,  by  lapse  of  time^ 
or  otherwise,  of  a  precedent  estate,  created  at  the  same  time.  It  is 
an  estate  in  lands,  or  chattels  real,  limited  to  one  who  may  take  a 
new  estate  therein,  on  the  natural  determination  of  a  particular 
estate  in  the  same  subject  matter,  created  either  in  fact  or  in 
contemplation  of  law,  together  with  such  particular  estate,  and 
forming,  for  certain  purposes,  but  one  estate  therewith. 

What  Bemainders  Consist  of. 

A  remainder  may  consist  of  the  entire  remnant  of  the  estate;  as 
in  the  case  of  a  lease  to  A  for  years,  remainder  to  B  in  fee;  or 
it  may  consist  of  a  part  only  of  the  residuary  estate,  and  there  may 
be  a  reyersion  beyond  it  left  vested  in  the  grantor;  as  in  the  case 
of  a  grant  to  A  for  years,  remainder  to  B,  for  life;  or  there  may 
be  divers  remainders  over,  exhausting  the  entire  residuum  of  the 
estate;  as  in  the  case  of  a  grant  to  A  for  years,  remainder  to  B 
for  life,  remainder  to  C  in  tail,  remainder  to  D  in  fee.  The  various 
interests  into  which  an  estate  may  be  thus  subdivided  make,  for 
many  purposes,  but  one  estate,  being  different  parts  of  the  same 
entire  inheritance. 

Complex  Doctrine  of  Bemainders. 

Though  a  remainder,  in  its  original  simplicity,  would  appear  to 
be  easy,  safe  and  practical,  yet  the  doctrine  of  remainders  with  its 
accrued  collateral  refinements  and  complex  settlements  surpasses 
all  the  modifications  of  property  in  the  difficulties  which  attend 
its  study  and  practice.  The  subdivision  of  the  interest  of  an  estate 
to  be  enjoyed  partitively,  and  in  succession,  is  a  very  natural  con- 
trivance, and  had  a  place  in  early  civilization. 
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Ulnstratioiui  of  Bemalnders. 

If  the  whole  fee  be  granted,  there  cannot  be  any  remainder.  So, 
if  an  estate  be  granted  to  A  and  his  heirs^  till  C  retams  from  Boma 
and  then  to  the  use  of  B  in  fee;  the  limitation  to  B  cannot  be  good 
as  a  remainder,  though  it  may  enure  as  a  shifting  use  or  executcMry 
limitation;  for  the  entire  fee  passed  to  A  as  a  base  or  quaiifled  fee, 
in  which  the  grantor  r^etained  only  a  possibility  of  reverter.  But 
if  the  estate  had  been  granted  to  A  without  words  of  inheritance, 
until  0  returned  from  Bome,  he  would  have  taken  only  a  free- 
hold estate,  and  the  residue  of  the  estate,  upQu  the  return  oi  C, 
if  limited  to  the  use  of  B,  would  be  a  remainder.  It  would  equally 
have  been  a  remainder,  if  the  estate  had  been  limited  to  A,  and 
the  heirs  of  his  body,  until  the  return  of  C  from  Bome,  and  then  to 
the  use  of  B  in  fee;  for  an  estate  tail,  not  being  the  whole  inh^- 
itance,  like  a  quaiifled  fee,  but  only  a  portion  of  the  entire  estate, 
the  remnant  to  B  would  be  a  remainder. 

Be8triction8  to  Bemalnders. 

There  can  be  no  remainder  limited  after  an  estate  of  inheritance^, 
except  it  be  after  an  estate  tail  There  may  be  a  future  use,  or  ex- 
ecutory  devise^  but  it  will  not  be  a  remainder.  In  a  devise,  a 
subsequent  Interest  may  frequently  be  supported  as  a  r^nainder, 
notwithstanding  a  limitation  to  the  heirs  of  the  prior  devisee;  pro- 
vided the  generality  of  the  word  heirs  be  restrained  to  issue;  as  a 
devise  to  A  and  his  heirs,  and  if  he  dies  without  issue,  ronainder 
over. 

Contingent  Fees. 

If  the  prior  fee  be  contingent,  a  remainder  may  be  created,  to 
vest  in  the  event  of  the  first  estate  never  taking  effect,  though 
it  would  not  be  good  as  a  remainder,  if  it  was  to  succeed,  instead 
of  being  collateral  to,  the  contingent  fee.  Thus,  a  limitation  to  A 
for  life,  remainder  to  his  issue  in  fee;  and,  in  default  of  such  issue, 
remainder  to  B,  such  latter  remainder  is  good  as  being  collateral 
to  the  contingent  fee  in  the  issue.  It  is  not  a  fee  mounted  upon  a 
fee,  but  it  is  a  contingent  remainder  with  a  double  aspect  But 
if  the  remainder  over  to  B  had  been  merely  in  the  event  of  such  dy- 
ing before  twenty  one,  it  would  have  been  good  only  as  a  shifting 
use  or  executory  devise,  for  it  would  have  rested  on  an  event  which 
rescinds  a  prior  vested  fee. 

Estates  limited  Over  in  the  Alternative. 

There  is  likewise  a  double  contingency,  when  estates  are  Hmif^ 
over  in  the  alternative,  or  in  succession.  If  the  previous  estate 
takes  effect,  the  subsequent  limitation  awaits  its  detennlnation,  and 
then  vests.    But  if  the  first  estate  never  vests  by  the  happening  of 
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the  contingaicjy  then  the  subsequent  limitation  vests  at  the  tiiM 
when  the  first  ought  to  have  vested.  The  New  York  statute  pro- 
vides for  this  case  of  limitations  in  the  alternative,  by  declaring 
that  two  or  more  future  estates  may  be  created  to  take  effect  in 
the  alternative;  so  that  if  the  first  in  order  shall  fail  to  vest,  the 
next  in  succession  shall  be  substituted  for  it,  and  take  effect  ac- 
cordingly. 

Grow-Bemalnders. 

These  are  another  qualification  of  these  expectant  estates,  and 
they  may  be  raised  expressly  by  deed,  and  by  implication  in  a  de- 
vise. If  a  devise  be  of  one  lot  of  land  to  A,  and  of  another  lot 
to  B,  in  fee,  and  if  either  dies  without  issue,  the  survivor  to  take, 
and  if  both  die  without  issue,  then  to  C,  in  fee;  A  and  B  have 
cross-remainders  over  by  express  terms;  and  on  the  failure  of 
either,  the  other  or  his  issue  takes,  and  the  remainder  to  C  is 
postponed;  but  if  the  devise  had  been  to  A  and  B,  of  lots  to  each, 
and  remainder  over  on  the  death  of  both,  the  cross-remainders  to 
them  would  be  implied.  So,  if  different  parcels  of  land  are  conveyed 
to  different  persons  by  deed,  and  by  the  limitation  they  are  to  have 
the  parcel  of  each  other  when  their  respective  interests  shall  deter- 
mine, they  take  by  cross-remainders.  This  complex  doctrine  in 
the  mode  in  which  the  parties  become  entitled,  and  in  their  pro- 
portions, though  not  in  their  interests,  has  an  analogy  to  the  order 
of  succession  between  coparceners.  The  courts  lean  in  favor  of 
cross-remainders  to  effectuate  the  intention.  It  is  a  method  to 
bring  the  estate  together. 

U.    VESTED  REMAINDERS. 
Division  of  Bemainders. 

Remainders  are  of  two  sorts,  vested  and  contingent  An  estate 
is  vested,  when  there  is  an  immediate  right  of  present  enjoyment, 
or  a  present  fixed  right  of  future  enjoyment  It  gives  a  legal  or 
equitable  seisin. 

Defined. 

The  definition  of  vested  remainders  in  the  New  York  statute  is: 
^^When  there  is  a  person  in  being  who  would  have  an  immediate 
right  to  the  possession  of  the  lands,  upon  the  ceasing  of  the  in- 
termediate or  precedent  estate."  A  grant  of  an  estate  to  A  for 
life,  and  after  his  death  to  B  in  fee,  is  a  grant  of  a  fixed  right  of 
immediate  enjoyment  in  A,  and  a  fixed  right  of  future  enjoyment 
in  B.  Bo,  if  the  grant  was  only  to  A  for  life,  or  years,  the  right 
under  it  would  be  vested  in  A  for  the  term,  with  the  vested  re- 
version in  the  grantor. 
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Must  be  a  Fixed  Interest. 

Beyersions,  and  all  sach  fatnre  uses  and  esecutory  devises  as 
do  not  depend  upon  any  uncertain  event  or  period,  ore  vested  in- 
terests. A  vested  remainder  is  a  fixed  interest,  to  take  effect  in 
possession  after  a  particular  estate  is  spent.  If  it  be  uncertain 
whether  a  use  or  estate  limited  in  futuro  shall  ever  vest,  that  use 
or  estate  is  said  to  be  in  contingency.  But  though  it  may  be  un- 
certain whether  a  remainder  will  ever  take  effect  in  possession, 
it  will,  nevertheless,  be  a  vested  remainder,  if  the  interest  be  fixed. 
The  law  favors  vested  estates,  and  no  remainder  will  be  construed 
to  be  contingent,  which  may,  consistently  with  the  intention,  be 
denned  vested. 

Death  of  the  Bemainder-Maiu 

A  grant  to  A  for  life,  remainder  to  B  and  the  heirs  of  his  body, 
is  a  vested  remainder;  and  yet  it  is  uncertain  whether  B  may  not 
die  without  hetrs  of  his  body,  before  the  death  of  A^  and  so  the 
remainder  never  take  effect  in  possession.  Every  remainder-man 
may  die,  and  without  issue,  before  the  death  of  the  tenant  for  life. 
It  is  the  present  capacity  of  taking  effect  in  possession,  if  the  pos- 
session were  to  become  vacant,  and  not  the  certainty  that  the 
possession  will  become  vacant  before  the  estate  limited  in  re- 
mainder determines,  that  distinguishes  a  vested  from  a  contingent 
remainder. 

Certainty  of  the  Happening  of  an  Event. 

When  the  event  on  which  the  preceding  estate  is  limited  must 
happen,  and  when  it  also  may  happen  before  the  expiration  of  the 
estate  limited  in  remainder,  that  remainder  is  vested;  as,  in  the 
case  of  a  lease  to  A  for  life,  remainder  to  B,  during  the  life  of  A;  the 
preceding  estate  determines  on  an  event  which  must  happen;  and 
it  may  determine  by  forfeiture  or  surrender  before  the  expiration 
of  A's  life,  and  the  remainder  is,  therefore,  vested.  A  remainder, 
limited  upon  estate  tail,  is  held  to  be  vested,  though  it  must  be 
uncertain  whether  it  will  ever  take  place. 

Distinction  between  Vested  and  Contingent  Bemainders. 

The  lines  of  distinction  between  vested  and  contingent  remain- 
ders are  so  nicely  drawn,  that  they  are  sometimes  difficult  to  be 
traced;  and,  in  some  instances,  a  vested  remainder  apparently 
X>ossesses  the  essential  qualities  of  a  contingent  estata  The  courts 
are  inclined  to  that  construction  which  tends  to  support  the  re- 
mainder, by  giving  it  a  vested  character;  for  if  the  remainder  be 
contingent,  it  is  in  the  power  of  the  particular  tenant  to  defeat  it 
by  a  fine  or  feoffment    The  courts  have  been  careful  in  their  dis- 
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criminations  between  vested  and  contingent  remainderB.    The  sta- 
bility of  title  has  depended  yery  much  upon  the  distinction. 

limitation^  after  a  Power  of  Appointment. 

A  limitation,  after  a  power  of  appointment,  aB  to  the  use  of  A  for 
life,  remainder  to  such  use  as  A  shall  appoint,  and  in  default  of 
appointment,  remainder  to  B,  is  a  vested  remainder,  though  liable 
to  be  divested  by  the  execution  of  the  power. 

Trust  Estates. 

The  better  opinion  is,  that  if  there  be  a  devise  to  trustees  and 
their  heirs,  during  the  minority  of  a  beneficial  devisee  and  then 
to  him,  or  upon  trust  to  convey  to  him,  it  conveys  a  vested  re- 
mainder in.  fee,  and  takes  effect  in  possession,  when  the  devisee  at- 
tains twenty  one.  The  general  rule  is,  that  a  trust  estate  is  not 
to  continue  beyond  the  period  required  for  the  purx)ose8  of  the  trust; 
and  though  the  devise  be  to  trustees  and  their  heirs,  they  take  only 
a  chattel  interest,  for  the  trust,  in  such  case,  does  not  require  an 
estate  of  higher  quality.  If  the  devisee  dies  before  the  age  of 
twenty  one,  the  estate  descends  to  his  heirs. 

Conveyance  of  Vested  Bemainders. 

Vested  remainders  are  actual  estates,  and  may  be  conveyed  by 
any  of  the  conveyances  operating  by  force  of  the  statute  of  uses. 
Where  estates  tail  exist,  they  may  be  destroyed  by  a  common  re- 
covery suffered  by  the  tenant  in  tail;  for  that  destroys  everything. 
But  if  a  particular  tenant  for  life  or  for  years,  on  whose  estate  a 
vested  remainder  depends,  makes  a  tortious  conveyance,  which 
merely  works  a  forfeiture  of  his  particular  estate,  and  does  not 
ransack  the  whole  estate,  the  next  remainder-man,  whose  estate 
was  disturbed  and  displaced,  may  take  advantage  of  the  forfeiture 
and  enter. 

After-Bom  Children. 

Where  a  remainder  is  limited  to  the  use  of  several  persons,  who 
do  not  all  become  capable  at  the  same  time,  as  a  devise  to  A,  re- 
mainder to  his  children;  the  children  living  at  the  death  of  the 
testator  take  vested  remainders,  subject  to  be  disturbed  by  after- 
bom  children.  The  remainder  vests  in  the  persons  first  becoming 
capable;  and  the  estate  opens  and  becomes  divested  in  quantity  by 
the  birth  of  subsequent  children,  who  are  let  in  to  take  vested  por- 
tions of  the  estate. 

Devise  on  Arriving  at  Age. 

A  devise  to  A  in  fee  when  he  attains  the  age  of  ^twenty  one  years, 
becomes  a  vested  remainder,  provided  the  will  contained  an  inter- 
mediate disposition  of  the  estate,  or  of  the  rents  and  profits,  dur- 
ing the  minority  of  A;  or  if  it  directed  the  estate  to  go  over  in  the 
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«rent  of  A  dying  under  age.    But  if  tliere  be  no  inteimediate 
position  of  the  estate,  the  estate  bo  devised,  is  not  Yested,  but  W 
comes  a  contingent  or  executory  devise. 

III.    CONTINGENT  REMAINDERS. 
Defined. 

A  contingent  remainder  is  limited  so  as  to  depend  upon  an 
event  or  condition  which  is  dubious  and  uncertain,  and  may  never 
happen  to  be  performed  or  not,  until  after  the  deteinnination  of 
the  particular  estate.  It  is  not  the  uncertainty  of  enjoyment  in 
future,  but  the  uncertainty  of  the  right  to  that  enjoyment,  vrhich 
marks  the  distinction  between  a  vested  and  contingent  interest. 

BependB  upon  a  Near  Possibility. 

The  contingency  on  which  the  remainder  is  made  to  depend 
must  be  a  cconmon  or  near  possibility,  as  death,  or  death  without 
issue,  or  coverture.  If  it  be  founded  on  a  remote  possibility,  as  a 
remainder  to  a  corporation,  not  then  in  being,  or  to  the  heirs  of 
B,  who  is  not  then  in  being,  which  is  a  possibility  upon  a  possi- 
bility, the  remainder  is  void.  Feame  reduces  contingent  zemain- 
ders  to  four  classes. 


L  Dependent  upon  a  Contingent  Determination  of  aa 
tate. 
This  is  where  the  remainder  depends  on  a  contingent  determina- 
tion of  the  preceding  estate,  and  it  remains  uncertain  whether  the 
use  or  estate  limited  in  futuro  will  ever  vest  Thus,  if  A  makes  a 
feoffment  to  the  use  of  B»  till  C  returns  from  Borne,  and  after  tsuch 
return,  remainder  over  in  fee,  the  remainder  depends  entirely  on 
the  uncertain  or  contingent  determination  of  the  estate  in  B,  by 
the  return  of  C  from  Rome. 

2.  Contingency  Independent  of  Determination  of  Estate. 
This  is  where  the  contingency,  on  which  the  remainder  is  to 
take  effect,  is  independent  of  the  determination  of  the  preceding 
estate,  and  must  precede  the  remainder.  As  if  lease  be  to  A  for 
life,  remainder  to  B  for  life,  and  if  B  die  before  A,  r^nainder  to  C 
for  life;  the  event  of  B  dying  before  A  does  not  affect  the  deter> 
mination  of  the  preceding  estate,  but  is  a  dubious  event  which  must 
precede,  in  order  to  give  effect  to  the  remainder  in  O. 

8.  Condition  Certain,  but  Determination  of  Estate  Uncer- 
tain. 

A  third  kind  is  where  the  condition  upon  which  the  remainder 
is  limited  is  certain  in  event,  but  the  determination  of  the  particn- 
lar  estate  may  happen  before  it  Thus,  if  a  grant  be  made  to  A  for 
life,  and  after  the  death  of  B,  to  C  in  fee;  here,  if  the  death  of  B 
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does  not  happen  nntil  after  the  death  of  A^  tiie  particalav  estate 
ii  determiiQiGd  befoce  the  remainder  is-  vested^  and  it  faila  from,  the 
want  of  a  particnlar  estate  to  support  it 

4.  Person  TTncertain. 

The  fourth  class  of  contingent  remainders,  is  where  the  person 
to  whom  the  remainder  is  limited  is  not  ascertained,  or  not  in  being. 
As  in  the  case  of  a  limitation  to  two  persons  for  Dfe,  remainder  to 
the  survivcM*  of  them;  or  in  the  case  of  a  lease  to  A  for  life,  remain- 
der to  the  right  heirs  of  B,  then  living,  B  cannot  have  heirs  while 
living,  and  if  he  should  not  die  until  after  A,  the  remainder  is  gone, 
because  the  particular  estate  failed  before  the  remainder  could  vest. 

limitation  for  a  Long  Period  of  Years. 

There  is  a  distinction  which  operates  by  way  of  exception  to  the 
third  class  of  contingent  remainders.  Thus,  a  limitation  for  a  long 
term  of  years,  as  to  A  for  eighty  years,  if  B  should  live  so  long,  with 
the  remainder  over,  after  the  death  of  B,  to  G  in  fee,  gives  a  vested 
remainder  to  G,  though  it  is  limited  to  take  effect  on  the  death  of 
A,  which  possibly  may  not  happen  until  the  expiration  of  the  pre- 
ceding estate  for  eighty  years.  The  possibility  that  a  life  in  being 
will  endure  thereafter  for  that  period,  is  so  very  small,  that  it  does 
not  amount  to  a  degree  of  uncertainty  sufQcient  to  constitute  a 
contingent  remainder.  If,  however,  the  limitation  had  been  for 
a  term  of  years  so  short,  say  twenty  one  years,  as  to  leave  a  common 
possibility  that  the  life  on  which  it  is  determinable  may  exceed  it, 
then  the  remainder  would  be  contingent,  and  there  must  be  a 
present  vested  freehold  to  support  it,  and  prevent  the  limitation 
over  from  being  void  as  a  freehold  to  commence  in  faturo. 

Immediate  Bemainder  limited. 

Exceptions  exist  as  to  the  rule  governing  the  fourth  class  of  con- 
tingent remainders.  Thus,  if  the  ancestor  takes  an  estate  of  free- 
hold,  and  an  immediate  remainder  is  limited  thereon  in  the  same 
instrument  to  his  heirs  in  fee  or  in  tail,  the  remainder  is  not  con- 
tingent, or  in  abeyance,  but  is  immediately  executed  in  possession 
in  the  ancestor,  and  he  becomes  seised  in  fee  or  in  tail.  Bo,  if 
some  intermediate  estate  for  life  or  in  tail  be  interposed  between 
the  estate  of  freehold  in  A,  and  the  limitation  to  his  heirs,  still  the 
remainder  to  his  heirs  vests  in  the  ancestor,  and  does  not  remain 
in  contingency  or  abeyance.  If  there  be  created  an  estate  for  life 
to  A,  remainder  to  the  heirs  of  his  body,  this  is  not  a  contingent 
remainder  to  the  heirs  of  the  body  of  A,  but  an  inmiediate  estate 
tail  in  A;  or  if  there  be  an  estate  for  life  to  A,  remainder  to  B 
for  Ufe,  remainder  to  the  right  heirs  of  A,  the  remainder  in  lee  is 
here  vested  in  A,  and  after  his  death,  and  that  of  B,  the  heirs  of 
A  take  by  descent  as  heirs,  and  not  by  purchase. 
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CTnoonditional  IdmltatiLoii  to  Heirs. 

The  possibility  that  the  freehold  in  A  may  determine  in  hli 
lifetime,  does  not  keep  the  subsequent  limitation  to  his  heirs  frooL 
attaching  in  him;  and  it  is  a  rule,  that  when  an  ancestor  takes  an 
estate  of  freehold,  and  there  is  in  the  same  conyeyance  an  uncondi- 
tional limitation  to  his  heirs  in  fee  or  in  tail,  either  immediatdj 
without  the  inteirention  of  an  estate  of  freehold  between  his  free- 
hold and  the  subsequent  limitation  to  his  heirs,  or  mediately  with 
the  interposition  of  some  such  intervening  estate,  the  subsequait 
limitation  rests  immediatdy  in  the  ancestor,  and  becomes  either 
an  estate  of  inheritance  in  possession  or  a  vested  remainder.    The 
rule  does  not  operate  to  merge  the  particular  estate  of  freehold, 
where  the  limitations  intervening  between  the  preceding  freehold 
and  th^  subsequent  limitation  to  the  heirs  are  contingent;  because 
that  would  destroy  such  intervening  limitation.    The  two  limita- 
tions are  united  and  executed  in  the  ancestor  only  until  the  inte^ 
vening  limitations  become  vested,  and  then  they  open  and  become 
separate,  in  order  to  admit  such  limitations  as  they  arise. 

limited  Equitable  or  Trust  Estate. 

But  if  the  estate  limited  to  the  ancestor  be  merely  an  equitable 
or  trust  estate,  and  the  subsequent  limitation  to  his  heirs  carriefl 
the  legal  estate,  the  two  estates  will  not  incorporate  into  an  estate 
of  inheritance  in  the  ancestor,  as  would  have  been  the  case  imder 
the  rule  in  Shelley's  Case,  if  they  had  been  of  one  quality,  that  is 
both  legal  and  both  equitable  estates;  and  the  limitation  to  the 
heirs  will  operate  as  a  contingent  remainder. 

Fr^'ehold  and  limitation  must  be  by  the  Same  DeecL 

The  freehold  in  the  ancestor,  and  the  limitation  to  his  heirs, 
must  be  by  the  same  deed  or  instrument,  or  they  will  not  consol- 
idate in  the  ancestor.  If  he  acquires  the  freehold  by  one  deed, 
and  the  limitation  to  his  heirs  be  by  another,  the  limitation  will 
continue  a  contingent  remainder.  But  if  the  estate  be  limited  to 
A  for  life  by  one  deed,  and  afterwards  in  his  lifetime  to  the  heirs 
of  his  body,  under  the  execution  of  a  power  of  apjraintment  con- 
tained in  the  same  deed,  the  limitations  unite;  on  the  principle, 
that  a  limitation  under  a  power  contained  in  a  conveyance  to  uses, 
operates  as  a  use  created  by  and  arising  under  the  conreyance  it- 
self.   It  is  a  branch  of  one  and  the  same  settlement 

Limitation  by  Will  to  Heirs. 

Another  exception  to  the  fourth  class  of  contingent  remaindera, 
is  where  there  is  a  limitation  by  a  special  designation  by  will  to  the 
heirs  of  a  person  in  being,  as  to  the  heirs  of  the  body  of  A  now  liv- 
ing. The  limitation  is  deemed  vested  in  the  heirs  so  designated 
by  purchase,  and,  hence,  there  is  no  contingent  remainder  in  such 
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case.  'fHeirs"  are  construed  here  to  be  words  of  purchase,  and  not  of 
limitation,  in  order  to  cany  into  effect  the  manifest  intention  of 
the  testator,  which  in  this  instance  controls  the  maxim,  ^^o  one  is 
an  heir  of  a  liying  person." 

Oonditions  Precedent  Affectiiig  Ulterior  limitations. 

There  is  also  a  class  of  cases  which  relate  to  the  condition  an- 
nexed to  a  preceding  estate,  indicating  a  condition  precedent,  tend- 
ing to  give  effect  to  the  ulterior  limitations.  Feame  specifies  three 
classes:  (1)  Where  there  are  limitations  after  a  preceding  estate, 
which  is  made  to  depend  on  a  contingency  that  nerer  takes  effect 
In  order  to  support  the  testator's  intention,  the  contingency  is 
deemed  to  affect  only  the  estate  to  which  it  is  annexed,  without  ex- 
tending over  the  ulterior  train  of  limitation.  (2)  Limitations  over 
upon  a  conditional  contingent  determination  of  a  preceding  estate, 
where  such  preceding  estate  never  takes  effect.  The  contingency,  in 
such  case,  will  extend  to  all  the  subsequent  limitations,  and  destroy 
them,  as  contingent  remainders,  depending  on  a  contingency  which 
never  happens.  (3)  Limitations  over  upon  the  determination  of  a 
preceding  estate  by  a  contingency,  which,  though  such  preceding  es- 
tate takes  effect,  never  happens.  In  this  case  the  subsequent  lim- 
itations will  take  place. 

IV.     RULE  IN  SHELLEY'S  CASE. 

Its  Importance. 

This  rule  occupies  a  prominent  place  in  the  history  of  the  law  of 
real  property,  and  derives  its  authority  from  several  cases  in  the 
Tear  Books.  It  reads:  ^'that  when  the  ancestor,  by  any  gift  or  con- 
veyance, taketh  an  estate  of  freehold,  and  in  the  same  gift  or  con- 
veyance an  estate  is  limited,  either  mediately  or  immediately  to  his 
heirs,  in  fee  or  in  tail,  the  heirs  are  words  of  limitation  of  the  estate, 
and  not  words  of  purchase." 

Preston's  Definition  of  the  BxQe. 

''When  a  person  takes  an  estate  of  freehold,  legally  or  equitably, 
under  a  deed,  will  or  other  writing,  and  in  the  same  instrument 
there  is  a  limitation  by  way  of  remainder,  either  with  or  without 
the  interposition  of  another  estate,  of  an  interest  of  the  same  legal 
or  equitable  quality,  to  his  heirs,  or  heirs  of  his  body,  as  a  class  of 
persons  to  take  in  succession,  from  generation  to  generation,  the 
limitation  to  the  heirs  entitles  the  ancestor  to  the  whole  estate." 

Effect  of  the  Word  "Heirs." 

The  word  'Tieirs,"  or  'Tieirs  of  the  body,"  create  a  remainder  in 
fee,  or  in  tail,  which  the  law,  to  prevent  an  abeyance,  vests  in  the 
ancestor,  who  is  tenant  for  life,  and  by  the  conjunction  of  the  two 
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estates  beoomes  tenairt  in  fee  or  In  tall;  and  whedier  tlie  anceator 
takes  the  freehold  by  express  limitatioii,  or  by  reBatti]i.g  use,  >ar 
by  Implication  of  law.  In  either  case,  the  subsequent  remainder 
to  the  heirs  unites  with,  and  is  executed  on,  his  estate  for  life. 
Thus,  where  A  was  seised  in  fee,  and  coyenanted  to  stand  aeised 
to  the  use  of  his  heirs  male,  it  was  held  that  as  the  use  during  his 
life  was  undisposed  of,  it  of  course  remained  in  him  for  life  by  im- 
plication, and  the  subsequent  limitation  tx>  his  heirs  attached  to 
him. 

AppUcatiLoii  of  the  BxQe. 

The  rule  is  equally  applicable  to  conveyances  by  deed,  and  to 
limitations  in  wills,  whenever  the  limitation  gives  the  legal,  and 
not  the  mere  trust  or  equitable  title. 

Wills  Construed  liberally. 

But  there  is  more  latitude  of  construction  allowed  in  the  case  of 
wills,  in  furtherance  of  the  testator's  intention.  When  the  rule 
applies,  the  ancestor  has  the  power  of  alienation,  for  he  has  the 
inheritance  in  him;  and  when  it  does  not  apply,  the  children  or 
other  relations,  under  the  denomination  of  heirs,  have  an  original 
title  in  their  own  right,  and  as  purchasers  by  that  name. 

Policy  of  the  Bule. 

No  peraon  should  be  permitted  to  raise  in  another  an  estate  which 
was  essentially  one  of  Inheritance,  and  at  the  same  time  malLe  the 
heirs  of  that  person  purchasers. 

Origin  of  the  Bule. 

Its  origin  is  generally  imputed  to  principles  and  poUcy  deduced 
from  feudal  tenure.  The  feudal  policy  favored  descents.  There 
were  feudal  burdens  which  attached  to  an  heir  who  took  by  de- 
scent, from  which  he  would  have  been  exempted  if  he  took  the  estate 
in  the  character  of  purchaser.  An  estate  of  freehold  in  the  ancestor 
attracted  to  him  the  estate  imported  by  the  limitation  to  his  heirs; 
and  it  was  deemed  a  fraud  upon  the  feudal  incidents  of  wardship, 
marriage  and  relief,  to  give  the  property  to  the  ancestor  for  his  life 
only,  and  yet  extend  the  enjoyment  of  it  to  his  heirs,  so  as  to  enable 
them  to  take  as  purchasers,  in  the  same  manner  and  extent  as  if 
they  took  by  hereditary  succession.  The  policy  of  the  law  would 
not  permit  this,  and  it  accordingly  gave  the  whole  estate  to  the 
ancestor,  so  as  to  make  it  descendible  from  him  in  the  regular  line 
of  descent  One  writer  imputes  the  origin  of  the  rule  to  the  avet- 
sion  the  common  law  had  to  the  inheritance  being  in  abeyance; 
which  it  would  be  during  the  pendency  of  a  contingent  remainder 
in  fee,  or  in  talL    Another  foundation  of  it  was  the  desire  to  fkcili- 
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tate  the  alienatloii  of  land,  and  to  throw  it  in  the  track  (tf  com- 
merce one  generation  sooner,  by  vesting  the  inheritance  in  the  an- 
cestor, and  thereby  giving  tiim  the  power  of  disposition.  It  was 
held  that  the  mle  not  only  prevented  frauds  upon  the  feudal  lord, 
but  also  preserved  the  marked  distinctions  between  descent  and 
purchase,  and  prevented  title  by  descent  from  being  stripped  of 
its  proper  incidents,  and  disguised  with  the  qualities  of  a  purchase. 
Lord  Mansfield  considered  the  maxim  was  introduced  not  only  to 
save  the  lord  the  fruits  of  his  tenure,  but  likewise  for  the  sake  of 
specialty  creditors. 

Oonstractioii  of  the  Bule. 

Had  the  limitation  been  construed  a  contingent  remainder,  the 
ancestor  might  have  destroyed  it  for  his  own  benefit;  and  if  he  did 
not,  the  lord  would  have  lost  the  fruits  of  his  tenure,  and  the  spe- 
cialty creditors  their  debts. 

Interference  with  Intent  of  Parties. 

Whatever  the  origin  and  true  policy  of  the  rule  in  Shelley's  Case, 
it  has  been  firmly  established  as  an  axiom  in  English  law  for  five 
hundred  years;  and  yet  it  is  admitted  to  interfere  in  most  cases 
with  the  intention  of  the  parties  to  the  instrument  to  which  it  is 
applied. 

The  Bule  as  to  Legal  Estates. 

The  rule  as  to  legal  estates  has  had  a  prescriptive  authority; 
but  the  courts  of  equity  do  not  implicitly  observe  it  in  respect  to 
limitations,  which  do  not  include  or  carry  the  legal  estate.  In  mar- 
riage articles,  for  instance,  where  there  is  a  covenant  to  settle  an 
estate  upon  A  for  life  and  the  heirs  of  his  body,  the  courts  look  at 
the  end  and  consideration  of  the  settlement,  and  beyond  the  legal 
operation  of  the  words;  and  heirs  of  the  body  are  considered  to 
be  words  of  purchase,  and  an  estate  for  life  only  is  decreed  to  the 
first  taker,  and  an  estate  tail  to  his  eldest  son,  in  order  to  carry 
marriage  articles  into  execution  by  way  of  strict  settlement 

Executory  Trusts. 

So,  also,  in  decreeing  the  execution  of  executory  trusts,  equity 
departs  from  what  would  be  the  legal  operation  of  the  words  limit- 
ing the  trust,  when  applied  to  legal  estates;  and  the  words,  heirs 
of  the  body  of  cestui  que  trust,  although  preceded  by  a  limitation 
for  life  to  the  cestui  que  trust,  are  construed  to  be  words  of 
purchase,  and  not  of  limitation.  When  the  testator  devises  the 
legal  estate,  he  assumes  to  order  the  limitations,  and  the  rules  of 
law  will  control  them.  But  when  the  will  or  settlement  consists 
of  a  set  of  instructions  merely  for  the  purpose  of  a  conveyance  to 
be  made  by  the  directions  of  chancery,  a  court  of  equity  will  follow 
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the  Instructions,  and  execute  the  trust  in  conformity  with  the  in- 
tention. 

Distinctioii  between  Trusts. 

There  is  a  settled  distinction  between  trusts  executoiy  and  tmsts 
executed.  In  the  former,  something  is  left  to  be  done,  some  con* 
vejance  thereafter  to  be  made;  and  where,  as  in  the  case  of  mar- 
riage articles,  a  trust  is  created,  to  be  subsequently  carried  into 
execution. 

Words  of  Umitation. 

It  is  settled,  that  the  same  construction  ought  to  be  put  upon, 
and  the  same  rule  of  law  applied  to,  words  of  limitation,  in  cases 
of  trust  and  of  legal  estates,  except  where  the  limitations  were  im- 
perfect, and  something  was  left  to  be  done  by  the  trustee;  or,  in 
other  words,  except  the  trust  was  executory,  and  not  a  trust  exe- 
cuted. If  a  limitation  in  trust  was  perfected,  and  declared  bj  the 
testator,  it  receives  the  same  construction  as  an  estate  executed. 

Heirs,  when  a  Word  of  Purchase. 

There  are  several  cases,  in  which  in  a  devise,  the  word  'Tieirs"  or 
*^eirs  of  the  body,"  have  been  taken  to  be  words  of  purchase,  and 
not  of  limitation,  in  opposition  to  the  rule  in  Shelley's  Case.  (1) 
Where  no  estate  of  freehold  is  devised  to  the  ancestor,  or  he  is  dead 
at  the  time  of  the  devise.  In  that  case  the  heir  cannot  take  by 
descent,  when  the  ancestor  never  had  in  himself  any  descendible 
estate.  So,  if  the  ancestor  takes  only  a  chattel  interest;  for  if 
there  be  no  vested  estate  of  freehold  interposed  between  the  term 
of  the  ancestor  and  the  estate  of  his  heirs,  the  latter  can  take 
only  by  way  of  executory  devise;  and  if  there  be  such  vested 
estate,  the  contingent  remainder  to  the  heir  is  supported  by  the 
intermediate  estate,  and  not  by  the  chattel  interest  of  the  an- 
cestor. (2)  Where  the  testator  annexes  words  of  explanation  to 
the  word  '*heirs,"  as  to  the  heirs  of  A,  now  living;  or  where  he 
superadds  words  of  explanation,  or  fresh  words  of  limitation,  and 
a  new  inheritance  is  grafted  upon  the  heirs  to  whom  he  gives  tbe 
estate. 

Difficult  to  Decide  when  the  Bule  shall  FrevaiL 

The  great  difficulty  has  been  to  settle  when  the  rule,  and  when 
the  intention  in  opposition  to  the  rule  shall  prevail.  The  English 
decisions  have  given  marked  preeminence  to  the  rul^  so  that  even 
the  testator's  manifest  intent  cannot  contrcd  the  l^al  operation  of 
the  word  ''heirs,''  when  standing  for  the  ordinaiy  line  of  succession 
as  a  word  of  limitation,  and  render  it  a  word  of  purchase.  If  the 
term  ''heirs,"  as  used  in  the  instrument,  comprehended  the  whole 
class  of  heirs,  and  they  became  entitled,  on  the  death  of  the  ancestor, 
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to  the  estate,  in  the  same  manner,  and  to  the  same  extent,  and  with 
the  same  descendible  qnalities  as  if  the  grant  or  deyise  had  been  sfan- 
ply  to  A  and  his  heirs,  then  the  word  '^heirs"  is  a  word  of  limitation, 
and  the  intention  will  not  control  the  legal  effect  of  the  word.  The 
term  must  be  used  as  a  mere  designation  of  one  or  more  individnals^ 
or  a  new  import  given  to  it  by  superadded,  or  engrafted  words  of 
limitation,  varying  its  sense  and  operation,  in  order  to  make  it  a 
word  of  purchase. 

Rule  in  Shellejr's  Case  still  Maintained. 

This  rule,  though  frequently  and  ably  assaulted,  has  continued 
in  fuU  vigor,  with  commanding  authority,  and  with  its  roots  struck 
immovably  deep  in  the  foundations  of  English  law.  All  the  modem 
cases  declare  that  the  words  "heirs  of  the  body"  whether  in  deeds 
or  wills  are  construed  as  words  of  limitation,  unless  it  clearly  and 
unequivocaUy  appears,  that  they  were  used  to  designate  certain 
individuals  answering  the  description  of  heirs  at  the  death  of  the 
party. 

Adopted  in  the  United  States. 

The  rule  in  Shelley's  Case  has  been  received  and  adopted  in  this 
country,  as  part  of  the  system  of  the  common  law.  In  South  Cara 
Una  the  rule  was  early  acknowledged;  and  is  assumed  to  be  the 
rule  in  North  Carolina,  both  in  respect  to  lands  and  chattels;  though 
properly  admitted  not  to  operate  where  the  estate  limited  to  the 
ancestor,  and  the  estate  limited  to  the  heirs  of  his  body  were  of 
different  natures,  and  could  not  unite;  as  if  the  first  limitation  was 
of  a  trust  estate,  and  the  subsequent  limitation  passed  the  real 
estate,  the  remainder  over  would  go  to  the  persons  designated  in 
the  character  of  purchasers.  The  rule  was  also  admitted  as  binding 
authority  in  Virginia ;  *  though  it  was  allowed  to  be  controlled  by 
the  testator's  intention;  and  in  Maryland  it  has  received  the  most 
unqualified  support,  lb  a  Maryland  case,  a  devise  of  a  term  for 
ninety  nine  years  to  A,  during  her  natural  life,  and  after  her  death 
to  her  heirs,  was  held  to  pass  to  A  the  entire  interest  in  the  term.^ 
If  it  had  been  a  devise  of  an  estate  of  inheritance,  the  remainder 
would  have  been  immediately  executed  in  the  ancestor,  and  he  would 
have  been  seised  of  an  estate  in  fee. 

The  Word  "Heirs." 

The  word  heirs,  when  used  alone,  without  explanation,  is  always 
a  word  of  limitation,  and  not  of  purchase,  and  no  presumed  inten- 
tion will  control  its  legal  operation.  Even  superadded  words  of 
limitation,  engrafted  on  the  first  limitation,  would  not  alter  the  rule, 
unless  they  went  to  alter,  abridge  or  quality  the  words,  and  establish 

^Boy  V.  Gamett,  2  Wash.  (Va.)  9l        'Home  v.  Lyefh,  4  Har.  ft  J.  48L 
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a  new  snccession,  inconslBtent  with  the  descent  pointed  out  by  the 
first  words,  so  as  to  make  the  next  heir  the  terminas  or  stock,  by 
reference  to  whom  the  future  succession  was  to  be  regulated.  To 
change  the  term  into  a  word  of  purchase,  the  heirs  must  not  be 
able  to  take  as  heirs,  by  reason  of  a  distributiye  direction  incom- 
patible with  the  ordinary  course  of  descent,  or  the  limitation  musr 
be  directed  to  the  then  presumptiye  heirs  of  the  person  on  whom  the 
estate  for  life  is  limited.  This  view  admitted  the  exceptions  to  the 
rule  in  the  case  of  limitations  in  marriage  articles,  and  of  executory 
trusts,  and  also  where  the  ancestor  takes  a  trust  or  equitable  estate, 
and  the  heir  a  legal  estate,  or  an  executed  use. 

Leasehold  Estates  and  Bequests  of  Chattels. 

It  is  further  declared,  that  the  rule  in  Shelley's  Case  applied  to 
leasehold  estates,  as  well  as  to  estates  of  inheritance;  and  that  in 
a  bequest  of  chattels,  a  gift  to  A  for  life,  with  remainder  to  his 
heirs,  or  to  the  heirs  of  his  body  would  carry  the  entire  interest. 

The  Word  "Issue.'' 

The  word  "issue"  in  grants,  is  exclusively  a  word  of  purchase;  and 
in  devises  of  real  estate  it  often  means  children,  and  is  then  a  word 
of  purchase;  though  it  may  be  used  either  as  a  word  of  limitation 
or  of  purchase.  The  rule  has  been  recognised  as  equally  applicable 
to  limitations  in  wills  and  conveyances  by  deed.^ 

Pennsylvania. 

In  Pennsylvania  the  rule  has  been  recognized  in  a  decided  manner; 
and  the  word  "issue,"  in  a  case  of  a  devise  of  an  estate  of  inheritance 
to  A  for  life,  remainder  to  his  lawful  issue,  was  held  to  be  a  word 
of  limitation,  and  that  A,  consequently,  took  an  estate  taiL^  In 
another  Pennsylvania  case,  there  was  a  devise  to  A  for  life,  and 
if  he  died,  leaving  lawful  issue,  to  his  heirs  as  tenants  in  common, 
and  their  respective  heirs  and  assigns.  The  court  held,  in  further- 
ance of  the  intent,  the  words  of  limitation  to  be  words  of  purchase, 
and  that  A  took  only  an  estate  for  life,  with  a  contingent  remainder 
to  his  heirs.* 

Bide  Abrogated  by  Statute. 

In  Connecticut  and  Massachusetts,  the  rule  in  Shelley's  Gase  no 
longer  exists. 

New  Tork. 

This  is  also  true  in  New  York,  the  statute  reading:  '^Where  a 
remainder  shall  be  limited  to  the  heirs,  or  heirs  of  the  body  of  a  per- 
son, to  whom  a  life  estate  in  the  same  premises  shall  be  given,  the 

•  L^les  V.  Digges.  6  Har.  &  J.  864.  *  James*  Claim,  1  DalL  47. 

•  Findlay  t.  Blddle,  3  Bin.  131). 
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peraonfl,  who,  on  tbe  terminatton  of  the  life  estate^  shall  be  the  heirs 
or  heirs  of  the  body  of  such  tenant  for  life,  shall  be  entitled  to  take 
as  purchasers,  by  virtue  of  the  remainder  so  limited  to  them.^  The 
abolition  of  the  rule  applies  equally  to  deeds  and  wills,  and  in  its 
practical  ox)eration  it  will,  in  cases  where  the  rule  would  otherwise 
have  applied,  change  estates  in  fee  into  contingent  remainders. 

Besults  of  the  Abolition  of  the  Biile. 

It  sacrifices,  by  such  abolition  of  the  mle^  the  paramount  intention, 
and  makes  the  heirs,  instead  of  the  ancestor,  the  stirps  or  terminus, 
from  which  the  posterity  of  heirs  is  to  be  adduced.  It  will  tie  up 
property  from  alienation  during  the  life  time  of  the  first  taker,  and 
the  minority  of  his  heirs.  But  this,  probably,  was  the  intention 
of  the  party  in  creating  an  express  estate  for  life  in  the  first  taker, 
for  otherwise  he  would  not  so  have  limited  it. 

Liberty  in  Making;  Settlements  of  Property. 

It  is  just  to  allow  individuals  to  make  settlements  in  their  dis- 
cretion, provided  such  disposition  do  not  injuriously  affect  the 
rights  of  others,  nor  be  inconsistent  with  public  policy,  or  the  set- 
tled principles  of  law.  But  this  liberty  in  transmitting  property  is 
in  many  respects  controlled,  as  in  the  instance  of  a  devise  to  char- 
ity, or  to  aliens,  or  as  to  the  creation  of  estates  tail;  and  the  rule 
in  Shelley's  Case  only  operated  as  a  check  of  the  same  kind,  and  to 
a  very  moderate  degree. 

Transmission  of  Property  Checked. 

Under  the  existence  of  the  rule,  land  might  be  bound  up  from 
circulation  for  a  life,  and  twenty  one  years  afterwards;  only  the 
settler  was  required  to  be  somewhat  more  explicit  in  his  intention, 
and  make  a  more  specific  provision.  The  abolition  of  the  rule 
facilitates  such  settlements,  though  it  does  not  enlarge  the  individual 
capacity  to  make  them.  It  is  a  question  whether  this  attainable 
advantage  will  overbalance  the  inconvenience  of  increasing  fetters 
upon  alienation,  and  shaking  confidence  in  law,  by  such  a  complete 
renunciation  of  a  settled  rule  of  property. 

V.    THE  PARTICULAR  ESTATE. 

Must  Preoede  a  Bemainder. 

There  must  be  a  particular  estate  to  precede  a  remainder,  for  it 
necessarily  implies  that  a  part  of  the  estate  has  been  already  carved 
out  of  it,  and  vested  in  immediate  possession  in  some  other  person. 
The  particular  estate  must  be  valid  in  law,  and  formed  at  the  same 
time,  and  by  the  same  instrument  with  the  remainder.  The  latter 
cannot  be  created  for  a  future  time,  without  an  intervening  estate 
to  support  it     If  it  be  an  estate  of  freehold,  it  must  take  effect 
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preKDtfy,  dtber  in  powcariop  or  remaiiidar;  for  st  oommofi  law, 
no  estate  of  freehold  eoold  paai  wUlioat  tttery  of  adirin,  which  mast 
operate  immediate. 

Eatate  to  Ctommenoe  in  Faturo. 

If  a  man  makea  a  leaae  for  life,  to  hegin  at  a  day  to  eome,  he 
cannot  make  present  liveiy  to  a  fntnie  estate,  and  in  that  case,  eajs 
C!olLe,  nothing  paases.  Though  a  term  for  yean  may  be  granted  to 
commence  in  fntnio,  an  estate  of  freehold,  limited  on  snch  fntore 
interest,  wonld  be  Toid. 

Creation  of  a  Freehold  Bemainder. 

When,  therefore,  a  freehold  remainder  is  intended  to  be  created 
and  vested,  it  is  necessary  to  create  a  prerions  particular  estate  to 
subsist  in  the  meantime,  and  to  deliver  immediate  possession  of  it, 
which  is  construed  to  be  giving  possession  also  to  him  in  remainder, 
since  the  particular  estate  and  the  remainder  constitute  one  and  the 
same  estate  in  law.  The  remainder  man  is  seised  of  his  remainder 
at  the  same  time  that  the  tenant  of  the  particular  estate  is  possessed 
of  his  estate. 

livery  of  Seisin  Neoessary. 

It  was  necessary  to  make  livery  of  seisin  on  the  particular  es- 
tate, even  though  such  estate  was  a  qhattd  interest,  as  a  term  for 
years,  provided  a  freehold  .vested  remainder  was  to  be  created. 
In  no  other  way  could  a  freehold  remainder  be  created  at  common 
law.  It  could  not  be  made  directly  to  the  person  in  remainder 
without  destroying  the  estate  of  the  lessee  for  years;  and  livery 
to  the  particular  estate  enures  to  the  benefit  of  the  remainder 
man,  as  the  particular  estate  and  the  remainder  are  but  one  estate. 
An  estate  at  will  cannot  support  a  remainder;  for  livery  to  the 
tenant  at  wlU,  and  the  limitation  over,  would  either  of  them  de- 
termine the  will. 

Defeat  of  the  Bemainder  Estate. 

If  the  particular  estate  be  void  in  its  creation,  or  be  defeated 
afterwards,  the  remainder,  created  by  a  conveyance  at  common  law, 
and  resting  upon  the  same  title,  will  be  defeated  also^  as  being  a 
freehold  to  commence  in  future. 

OonditiLons  Annexed  to  the  Freoeding  Eatate. 

If  an  estate  for  life  be  upon  condition,  and  the  grantor  enters 
for  breach  of  the  condition,  and  avoids  the  estate,  the  remainder 
over  will  be  defeated,  because  the  entry  defeats  the  liveiy  made  to 
the  first  lessee  or  feoffee  on  the  creation  d!  the  original  estate^  and 
the  grantor  is  in  of  his  old  estate^ 
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Defeasible  Title  of  fhe  Farticalar  Estate. 

But  if  a  vested  remainder  rests  upon  good  title,  and  not  npon  the 
defeasible  title  of  the  particular  estate,  it  will  remain,  thougbi  the 
particular  estate  be  defeated ;  as  in  the  case  of  a  lease  to  an  infant 
for  life,  remainder  to  B  in  fee;  though  the  infant  disagrees  to  the 
estate  for  life,  when  he  comes  of  age,  yet  the  remainder  shall  stand; 
for  it  did  not  depend  upon  the  same  title  with  the  i>articular  estate, 
and  it  was  once  vested  by  a  good  title.  The  rule  is  weU  established, 
that  if  the  particular  estate  be  void  in  its  inception,  the  remainder 
limited  upon  it  is  void  also.  In  the  case  of  a  grant  for  life  to  a  per- 
son incapable  of  taking,  with  remainder  over,  the  remainder  is  not 
good,  for  there  is  no  particular  estate  to.  support  it 

Remainder  in  Wills  and  Conveyances  to  Uses. 

Though  in  wills  and  conveyances  to  uses,  the  remainder  may  be 
good,  notwithstanding  the  particular  estate  be  void,  yet  in  future 
uses  and  executory  devises,  if  one  class  of  limitations  be  void,  the 
limitations  over  will  be  void  for  the  same  reason. 

Bemainder  limited  in  Oontingrency. 

If  the  estate  in  remainder  be  limited  in  contingency,  and  amounts 
to  a  freehold,  a  vested  freehold  must  precede  it,  and  pass  at  the 
same  time  out  of  the  grantor.  This  rule  holds  equally  in  the  limita- 
tion of  uses,  and  in  estates  executed  in  possession  at  the  common 
law.  Thus,  a  devise  to  B  for  fifty  years,  if  he  should  so  long  live, 
remainder  to  the  heirs  of  his  body,  the  remainder  was  held  void 
from  the  want  of  a  freehold  to  support  it.  But  if  the  remainder 
had  been  to  trustees  during  the  life  of  B,  remainder  to  the  heirs  of 
his  body,  the  contingent  remainder  would  be  good,  because  preceded 
by  a  vested  freehold  remainder  to  the  trustees. 

The  Freehold  must  not  be  in  Abeyance. 

The  reason  of  the  rule  requiring  a  contingent  remainder  to  be 
supported  by  a  freehold  was,  that  the  freehold  should  not  be  in 
abeyance,  and  that  there  should  always  be  a  visible  tenant  of  the 
freehold,  who  would  answer  for  the  services  required.  It  does  not 
apply  to  contingent  interests  for  years,  which  are  held  to  be  merely 
executory  contracts.  It  will  suffice,  if  a  right  of  entry  exists  in  the 
rightful  tenant  of  the  particular  estate,  when  the  contingent  re- 
mainder vests.  The  contingent  remainder  is  not  destroyed,  though 
there  be  no  actual  seisin;  for  though  a  mere  right  of  action  will 
not,  yet  a  right  of  entry  will  support  a  contingent  remainder. 

Effect  of  Disseisin. 

Lord  Holt  illustrates  the  distinction  by  saying,  that  if  there 
be  a  tenant  for  life  with  a  contingent  remainder  over,  and  he  be 
disseised,  the  whole  estate  is  divested,  but  the  right  of  entry  re- 
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maining  in  the  tenant  will  support  the  remainder;  whereas,  if, 
during  the  disseisin,  the  contingent  remainder  expectant  upon  the 
life  estate  does  not  vest  before  five  years  after  a  descent  cast,  the 
remainder  is  gone  forever;  for  the  right  of  entry  is  turned  into  a 
right  of  action* 

VI.     REMAINDERS  LIMITED  BY  WAY  OF  USB. 

Statute  of  TTbob. 

Remainders  may  be  limited  by  way  of  use,  as  well  as  by  common 
law  conveyances;  but  the  operation  which  the  statute  of  uses  of 
Hen.  yHX  had  upon  contingent  uses  was  formerly  a  matter  of 
protracted  discussion.  The  history  of  the  judicial  controversy  on 
this  subject  is  a  great  curiosity,  and  though  we  have  not  much 
practical  concern  with  it  in  the  United  States,  it  will  benefit  the 
student  in  observing  the  progress,  mutations  and  genius  of  the  very 
complicated  machinery  of  the  English  law  of  real  estates. 

English  Law  Prior  to  the  Statute. 

Before  the  statute  of  uses,  the  f eofFees  to  uses  were  seised  of  the 
legal  estate;  and  if  they  were  disseised,  no  use  could  be  ezeouted, 
until,  by  their  entry,  they  had  regained  their  seisin,  for  the  stat- 
ute only  executed  those  uses  which  had  a  seisin  to  support  them. 

Estate,  Supporting  the  Ck>ntingent  TTbob. 

After  the  statute  of  uses,  there  was  great  difficulty  to  ascertain 
where  the  estate,  which  was  to  support  the  contingent  uses,  resided. 
It  was  not  vested  in  the  first  cestui  que  use,  subject  to  the  uses 
which  should  be  executed  out  of  his  seisin,  for  a  use  could  not  arise 
out  of  a  use.  Some  held,  that  the  seisin  to  serve  contingent  uses 
had  no  substantial  residence  anywhere,  and  hence  contingent  uses 
could  not  be  barred  by  any  act  Others  argued,  that  so  much  of 
the  inheritance  as  was  limited  to  the  contingent  uses,  remained 
actually  vested  in  the  feoffees  until  the  uses  arose.  But  the  pre- 
vailing doctrine  was,  that  there  remained  no  actual  estate,  and  only 
a  possibility  of  seisin,  or  a  scintilla  juris  in  the  feoffees,  or  re- 
leasees to  uses,  to  serve  the  contingent  uses  as  they  arose. 

Construction  of  Contingent  Uses. 

The  judges  had  great  difficulty  in  settling  the  construction  of 
contingent  uses.  One  opinion  was,  that  the  feoffees  had  a  fee- 
simple  determinable,  to  continue  until  the  fuliure  use  arose,  and 
that  they  were  not  divested  of  the  whole  interest  until  the  execu- 
tion of  all  the  uses  limited  upon  the  feoffment;  but  a  sufficient 
portion  of  the  fee-simple  to  serve  the  contingent  uses  remained 
vested  in  the  feoffees.  It  was  also  held,  that  the  estate  in  the 
interim,  resulted  to  the  feoffor.    A  majority  of  the  court  agreed, 
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that  the  statute  diyested  the  feoffees  of  all  the  estate  when  the 
contingency  arose  bj  a  person  being  in  esse  to  take; 

Destraction  of  Oontiiigent  XTses. 

In  a  leading  English  cafie  on  this  subject,  the  prinoipal  question 
was  concerning  the  power  of  feoffees  to  uses,  to  destroy  contingent 
uses  by  fine  or  feoffment,  before  the  uses  came  into  being.  The  ma- 
jority of  the  court  hdid,  that  by  feoffment,  the  whole  estate  could 
be  divested,  and  drawn  out  of  the  feoffees,  and  the  future  contin- 
gent uses  destroyed.  They  assimilated  contingent  uses  to  contin- 
gent remainders,  and  sought  to  bring  them  within  the  same  rules, 
and  render  them  liable  to  be  destroyed  in  the  same  manner.  They 
held,  that  the  statute  could  not  execute  any  uses  not  in  esse,  and 
that  contingent  uses  might  be  destroyed  or  discontinued  before 
they  came  in  esse  by  feoffment,  forfeiture,  or  release  of  the  estate, 
as  uses  might  have  been  destroyed  by  the  common  law.  They 
held,  that  not  a  mere  scintilla  remained  in  the  feoffees,  but  a  suffi- 
cient estate  to  serve  and  support  the  contingent  uses  when  they 
came  in  esse,  unless  their  possession  was  disturbed  by  disseisin  or 
otherwise,  and  then  they  would  have  a  right  of  entry,  unless  they 
did  some  act  to  bar  it.  Contingent  remainders  might  be  thus  de- 
stroyed to  prevent  perpetuities,  which  were  odious  to  the  ancient 
law.  This  decision  settled  the  doctrine,  that  contingent  remain- 
ders, even  by  way  of  use,  were  destroyed  by  the  destruction  of  the 
particular  estate.  The  same  operation  is  given  in  a  feoffment  in 
regard  to  contingent  uses. 

Fiction  of  a  Scintilla  Juris. 

The  scintilla  juris,  or  possibility  of  entry  in  the  feoffees,  or  re- 
leasees to  uses,  sufficient  to  feed  the  contingent  uses  when  they 
come  into  existence,  and  thereby  to  enable  the  statute  to  execute 
them,  has  been  deduced  from  these  ancient  cases.  Such  a  particle 
of  right  or  interest  has  been  supposed  to  be  indispensable  to  sustain 
the  contingent  use.  Contingent  uses  cannot  be  executed  when 
there  is  no  cestui  que  use  in  existence.  There  must  be  a  person 
seised,  and  a  use  in  esse,  or  there  cannot  be  an  execution  of  the  pos- 
session to  the  use.  The  estate  in  the  land  is  supposed  to  be  trans- 
ferred to  the  person  who  has  the  estate  in  the  use,  and  not  to  the 
use;  and  it  is  inferred,  that  no  use  can  become  a  legal  inter- 
est, until  there  shall  be  a  person  in  whom  the  estate  may  vest.  It 
was  held,  that  there  must  either  be  an  actual  seisin  to  support  the 
contingent  use,  or  this  possibility  of  entry  or  scintilla,  and  if  such 
seisin  or  scintilla  be  divested  before  the  use  arises,  the  use  is  totally 
destroyed.  This  view  of  the  subject  is  opposed  by  many  of  the 
most  distinguished  writers  on  real  property  at  the  present  day,  in- 
cluding Feame,  Sugden  and  Preston. 
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Contingent  Bemainden  in  New  Tork. 

The  English  doctrine  of  pemainders  and  nses  has  apparently 
undergone  no  essential  alteration  in  the  United  Btates,  except  it 
be  in  ISew  York,  where  deep  innovations  have  been  made  npon  the 
English  system.  No  valid  remainder  can  be  defeated  by  the  deter- 
mination of  the  precedent  estate,  before  the  happening  of  the  con- 
tingency on  which  the  remainder  is  limited  to  take  effect;  and  the 
remainder  takes  effect  when  the  contingency  happens,  in  the  same 
manner  and  to  the  same  extent  as  if  the  precedent  estate  had 
eontinned.  The  New  York  statutes  have  abolished  uses,  and 
trusts,  with  certain  exceptions,  and  have  turned  them  into  legal 
rights.  Hesulting  trusts  and  four  sorts  of  express  trusts  are 
allowed.  Every  contingent  remainder,  which  under  the  Eng- 
lish law,  is  by  way  of  use,  is  now  in  New  York,  a  strictly  legal 
contingent  remainder.  There  is  no  longer  any  need  of  trustees 
to  preserve  contingent  remainders;  and  they  cannot  exist,  for 
their  duty  is  not  one  of  the  express  trusts  which  may  be  created. 
It  is  declared,  that  every  disposition  of  lands,  whether  by  deed  or  de- 
vise, shall  be  directly  to  the  person  in  whom  the  right  to  the  posses- 
sion and  profits  shall  be  intended  to  be  invested,  and  not  to  any  other, 
to  the  use  of  or  in  trust  for  such  person;  and  if  so  made,  no  estate 
or  interest,  legal  or  equitable,  vests  in  the  trustee. 

Legal  Estate  Vested  in  Trustees. 

One  case  forms  an  exception  to  the  rule,  that  a  preceding  par- 
ticular estate  of  freehold  is  requisite  to  support  contingent  limita- 
tions, and  that  is  where  the  legal  estate  is  vested  in  trustees.  The 
estate  will  continue  in  that  instance,  notwithstanding  the  failure 
of  an  intermediate  life  estate,  until  the  persons  who  were  to  take 
the  contingent  remainder  should  come  in  esse,  and  in  the  interval 
the  rents  will  belong  to  the  grantor,  or  to  his  heirs,  by  way  of  re- 
sulting trusts. 

VII.     THE  TIME  WITHIN  WHICH  A  CONTINGENT 

REMAINDER  MUST  VEST. 

At  the  Creation  of  the  Particular  Estate. 

The  interest  to  be  limited  as  a  remainder,  either  vested  or  con- 
tingent, must  commence  or  pass  out  of  the  grantor  in  the  same  in* 
strument,  and  at  the  time  of  the  creation  of  the  particular  estate, 
and  not  afterwards.  It  must  vest  in  the  grantee  dtfaer  in  esse,  or 
by  right  of  entry,  during  the  continuance  of  the  particular  estate, 
or  at  the  very  instant  it  determines.  The  rule  was  intended  in 
feudal  times  to  prevent  an  interval,  when  there  should  be  no  tenant 
of  the  freehold  to  do  service  to  the  lord,  or  answer  to  the  suit  of  a 
stranger,  or  preserve  an  uninterrupted  connection  between  the 
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partictilar  estate  and  the  remainder.  If  an  estate  be  limited  to  A 
for  life,  remainder  to  the  eldest  son  of  B,  and  A  dies  before  B  has  a 
son,  the  remainder  is  void,  because  the  first  estate  was  determined 
before  the  appointment  of  the  remainder. 

Date  at  Which  the  Bemainder  Vests. 

There  must  be  no  interval  between  the  particular  estate  and  the 
remainder  supported  by  it.  K  the  particular  estate  terminates 
before  the  remainder  can  vest,  the  remainder  is  gone  forever;  for 
a  freehold  cannot  commence  in  futura 

Bights  of  an  XTnbom  Infant. 

It  is  now  the  settled  law  in  England  and  in  this  country,  that 
an  infant  en  ventre  sa  mere,  is  deemed  to  be  in  esse,  for  the  purpose 
of  taking  a  remainder  or  any  other  estate  or  interest  which  is  for 
his  benefit,  whether  by  descent,  by  devise,  or  under  the  statute  of 
distributions. 

The  Particiilar  Estate  must  be  Naturally  Determined. 

The  remainder  must  be  so  limited  as  to  await  the  natural  deter- 
mination of  the  particular  estate,  and  not  to  take  effect  in  posses- 
sion upon  an  event  which  prematurely  determines  it.  This  is  the 
true  characteristic  of  a  remainder;  and  the  law  will  not  allow  it 
to  be  limited  to  take  effect  on  an  event  which  goes  to  defeat, 
abridge  or  destroy  the  particular  estate;  and  if  limited  to  com- 
mence on  such  a  condition,  it  is  void.  Thus,  if  there  be  a  lease  to 
A  for  life,  and  if  B  do  a  certain  act,  that  the  estate  of  A  shall  cease, 
and  the  remainder  inmiediately  vest  in  C,  the  remainder  will  be 
void  in  such  case. 

In  Deeds  and  Wills. 

This  rule  applies  to  common-law  conveyances  on  the  maxim,  that 
none  but  the  grantor  and  his  heirs  shall  take  advantage  of  a  con- 
dition; and  both  the  preceding  estate  and  the  remainder  are  de- 
feated by  the  entry  of  the  grantor.  K  limitations  on  such  condi- 
tions be  made  in  conveyances  to  uses  and  in  wills,  they  are  good 
as  conditional  Umitations,  or  future  or  shifting  uses,  or  executory 
devises;  and  upon  the  breach  of  the  condition,  the  first  estate  de- 
termines  without  entry,  and  the  limitation  over  commences  in 
possession.  The  distinction  appears  to  turn  essentially  on  the 
difference  between  a  limitation  and  a  condition;  and  the  remainder 
over  will  be  good  in  the  former  case;  for  it  is  of  the  nature  of  a 
limitation  to  embrace  those  estates  to  which  fixed  boundaries  are 
prescribed,  and  which  by  the  terms  of  the  instrument  creating 
them,  expire  when  they  have  arrived  at  those  limits. 
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XTnder  the  New  York  Law. 

In  New  York,  a  remainder  may  be  limited  on  a  oontingen<7» 
which,  in  cafie  it  should  happen,  would  abridge  or  determine  tbe 
precedent  estate;  and  every  snch  remainder  is  construed  a  con- 
ditional limitation,  and  to  have  the  same  effect  in  law.  This  pro- 
vision abolishes  the  hard  rnle  of  the  old  law  applicable  to  con- 
veyances; but  the  rule  was  never  applied  to  coaTeyances  to  uses 
or  devises.  The  New  York  law  has  made  essential  alterations  in 
the  common  law  doctrine  of  remainders.  Thus,  a  contingent  re- 
mainder in  fee  may  be  created  on  a  prior  remainder  in  fee,  to  take 
effect  in  the  event  that  the  prior  estate  determines  before  the  per 
son  to  whom  it  is  limited  attains  the  age  of  twenty  one  No  re- 
nudnder  can  be  created  upon  an  estate  for  the  life  of  any  other 
person  than  the  grantee  or  devisee  of  such  estate,  unless  such  re- 
mainder be  a  fee;  nor  can  a  remainder  be  created  upon  such  an 
estate  in  a  term  of  years,  unless  it  be  for  the  entire  residue  of  such 
term. 

Additional  Bules  in  New  York. 

A  remainder  cannot  be  made  to  depend  upon  more  than  two 
successive  lives  in  being.  A  contingent  remainder  cannot  be  created 
on  a  term  for  years,  unless  the  nature  of  the  contingency  be  such 
that  the  remainder  must  vest  an  interest  during  the  continuance 
of  not  more  than  two  lives  in  being  at  the  creation  of  such  re- 
mainder, or  upon  the  termination  thereof.  No  estate  for  life  can  be 
limited  as  a  remainder  on  a  term  of  years,  except  to  a  person  in 
being  at  the  creation  of  such  estate.  A  freehold  estate  as  well  as 
a  chattel  real  may  be  created  to  commence  at  a  future  day;  and  an 
estate  for  life  may  be  created  in  a  term  of  years,  and  a  remainder 
limited  thereon;  and  a  remainder  of  a  freehold  or  chattel  interest, 
either  contingent  or  vested,  may  be  created  expectant  on  the  de- 
termination of  a  term  of  years.  Two  or  more  future  estates  may 
be  created  to  take  effect  in  the  alternative;  and  no  future  estate, 
otherwise  valid,  shall  be  void  on  account  of  the  improbability  of 
the  contingency  on  which  it  is  limited  to  take  effect. 

Defeat,  Alienation  or  Determination  of  Precedent  Estate. 
When  a  remainder  on  an  estate  for  life,  or  for  years,  shall  not  be 
limited  on  a  contingency  defeating  or  avoiding  such  precedent  es- 
tate, it  shall  be  construed  as  intended  to  take  effect  only  on  the 
death  of  the  first  taker,  or  the  expiration  of  such  term  of  years. 
No  expectant  estate  shall  be  defeated  or  barred  by  any  alienation 
or  other  act  of  the  owner  of  the  intermediate  estate,  nor  bj  any  de- 
struction of  such  precedent  estate  by  disseisin,  forfeiture,  surrrai- 
der,  merger  or  otherwise,  except  by  some  act  or  means  which  the 
party  creating  the  estate  shall,  in  the  creation  thereof,  have  pro- 
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vided  for  or  antlLorized.  Nor  ahall  any  remainder  be  defeated  by 
the  determination  of  the  precedent  estate  before  the  happening  of 
the  contingency  on  which  the  remainder  is  Umited  to  take  effect; 
and  should  the  contingency  afterwards  happen,  the  remainden  shall 
take  effect  in  the  same  manner,  and  to  the  same  ^ctent,  as  if  the 
precedent  estate  had  continned  to  the  same  period. 

Persons  Affected  by  Contingent  Remainder. 

A  contingent  remainder  may  fail  as  to  some,  and  take  effect  as 
to  others,  in  consequence  of  some  only  of  the  persona  entitled  in  re- 
mainder coming  in  esse  during  the  particular  estate;  as  in  the 
case  of  a  remainder  to  the  right  heirs  of  A  and  B,  and  A  only  dies 
during  the  continuance  of  the  preceding  estate,  whereby  the  re- 
mainder vests  in  his  heirs. 

VIII.     DESTRUCTION  OP  CONTINGENT  REMAINDERS. 

Determination  of  the  Particular  Estate. 

If  the  particular  estate  determine  or  be  destroyed  b^ore  the 
contingency  happens  on.  which  the  expectant  estate  depended,  and 
leave  no  right  of  entry,  the  remainder  is  annihilated. 

Alteration  in  the  Particular  Estate. 

The  alteration  in  the  particular  estate  which  will  destroy  the 
contingent  remainder,  must  amount  to  an  alteration  in  its  quantity, 
and  not  merely  in  the  quality;  and,  therefore,  the  severance  of  the 
jointure  between  two  joint-tenants  for  life,  will  not  destroy  the  con- 
tingent remainder,  limited  after  their  joint  estate. 

How  the  Particular  Estate  may  be  Destroyed. 

The  particular  estate  in  the  tenant  in  taU,  or  for  life,  may  be  de- 
stroyed by  feoffment  or  fine;  for  these  conveyances  gain  a  fee  by 
disseisin,  and  leave  no  particular  estate  in  esse,  or  in  right  to  sup- 
port the  contingent  remainder.  So,  if  the  tenant  for  life  disclaimed 
on  record,  as  by  a  fine,  a  forfeiture  was  incurred  upon  feudal  prin- 
ciples; and  if  the  owner  of  the  next  vested  estate  of  freehold  entered 
for  the  forfeiture,  the  contingent  remainder  was  destroyed.  A 
merger,  by  the  act  of  the  parties,  of  the  particular  estate  is  also 
effectuaL 

The  Doctrine  of  Merger. 

With  respect  to  the  doctrine  of  merger,  there  ore  nice  distinctions 
arising  out  of  the  case  of  the  inheritance  becoming  united  to  the 
particular  estate  for  life  by  descent;  for,  as  a  rule,  the  contingent 
remainder  is  destroyed  by  the  descent  of  the  inheritance  on  the 
particular  tenant  for  life.  In  last  wills,  the  law  makes  this  excep- 
tion, that  if  the  descent  from  the  testator  or  the  particular  tenant, 
be  immediate,  there  is  no  merger;  as  if  A  devises  to  B  for  life,  re- 
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mainder  to  his  lint  mm  nnborn,  and  dies,  the  land  deseenda  on 
B  as  heir  at  law.  Here  the  descent  is  immediate^  But  if  tbe  fee^ 
on  the  death  of  A,  had  descended  on  G,  and  at  Ids  death  on  B, 
here  the  descent  from  A  would  be  only  mediate,  and  the  contingent 
remainder  to  the  unborn  son  of  B  would  be  destroyed  by  met^g^ 
of  the  particular  estate  on  the  accession  of  the  inheritance. 

In  Equity. 

In  equity,  the  tenant  for  life  of  a  trust  cannot,  even  by  a  fine,  de- 
stroy the  contingent  remainder  dependent  thereon,  and  it  will  only 
operate  on  the  estate  he  can  lawfully  grant  Courts  of  equity  dis- 
countenance the  destruction  of  contingent  remainders. 

WrongftQ  Conveyances. 

There  is  an  established  distinction  between  wrongful  convey- 
ances at  common  law,  which  act  on  the  possession,  and  those  in- 
nocent conveyances  wliich  do  not;  and,  therefore,  a  conveyance  of 
a  thing  lying  in  grant  does  not  bar  a  contingent  remainder. 

Conveyances  under  the  Statute  of  XTses* 

Nor  do  conveyances  which  derive  their  ox)eration  from  the  stat- 
ute of  uses,  as  a  bargain  and  sale,  lease  and  release,  and  covenant 
to  stand  seised,  bar  contingent  remainders,  for  none  of  them  pass 
a  greater  estate  than  the  grantor  may  lawfully  conv^. 

Acts  of  a  Tenant  for  Idfe. 

There  are  also  some  acts  of  a  tenant  for  life,  wliich,  though  they 
amount  to  a  forfeiture  of  the  estate,  and  give  the  vested  remainder 
man  a  title  to  enter,  yet  they  do  not  destroy  the  contingent  remain- 
der, unless  advantage  be  taken  of  the  forfeiture  by  some  subsequent 
vested  remainder  man.  They  do  not,  ipso  facto,  discontinue,  divest 
or  disturb  any  subsequent  estate,  nor  make  any  alteration  or  merger 
of  the  particular  estate.  If  a  tenant  for  life,  with  a  contingent  re- 
mainder over,  makes  a  feoffment  in  fee,  upon  condition,  and  the  con- 
tingency happens  before  the  condition  is  broken,  or  before  entry 
for  breach  thereof,  the  remainder  is  totally  destroyed,  though  the 
tenant  for  life  should  afterwards  enter  for  the  condition  broken, 
and  regain  his  former  estate. 

Trustees  to  Preserve  the  Contingent  Bemainder. 

To  preserve  the  contingent  remainder  from  the  operation  of  the 
feoffment,  which,  in  this  respect,  sacrificed  right  to  fiction  and 
subtlety,  recourse  was  had  to  the  creation  of  trustees  to  preserve 
the  contingent  remainder  during  the  life  of  the  tenant  for  life,  not- 
withstanding any  determination  of  the  particular  estate  prema- 
turely, by  forfeiture  or  otherwise.  This  precaution  is  still  used  in 
settiements  on  marriage,  or  by  will,  where  there  are  contingent  re- 
mainders to  be  protected.    The  legal  estate  limited  to  trustees  dur^ 
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ing  the  tenant's  life  it  a  rested  remainder  in  tmst,  existing  between 
the  beneficial  freehold  and  the  contingent  remainder,  and  the  lim- 
itation in  trast  is  not  ezecnted  by  the  statnte  of  nsesi  and  the  legal 
estate  in  sach  cases  remains  in  the  trustees. 

Bemainder  Vested  in  the  Trustees. 

The  tenant  for  life  has  a  legal  estate,  and  the  remainder  of  the 
same  character  and  for  the  same  period  is  vested  in  the  trastees; 
and  if  the  particular  estate  determines  otherwise  than  by  the  death 
of  the  tenant,  the  estate  of  the  trustees  forthwith  takes  effect,  and 
as  a  particular  estate  in  possession,  it  supports  the  remainder  de- 
pending on  the  contingency.  The  trustees  are  entitled  to  a  right 
of  entry,  In  case  of  any  wrongful  alienation  by  the  tenant  for  life, 
or  whenever  his  estate  terminates  in  his  lifetime  by  other  means. 
The  trustees  are  controlled  by  a  court  of  equity,  and  punishable 
for  a  breach  of  trust;  and  if  the  feoffment  be  made  with  notice  by 
the  purchaser  of  the  trust,  chancery  will  hold  the  lands  still  sub- 
ject to  the  former  trust  Equity  may  forbear  to  interfere,  or  may 
even  allow  or  compel  the  trustees  to  join  in  a  sale  to  destroy  the 
contingent  remainder,  if  such  a  measure  would  answer  the  uses 
originally  intended  by  the  settlement. 

IX.     OTHER  PROPERTIES  OP  CONTINGENT  REMAINDERS. 

Disposition  of  the  Inheritance. 

If  a  contingent  remainder  be  created  in  conveyances  by  way 
of  use,  or  in  dispositions  by  will,  the  inheritance  in  the  meantime, 
if  not  otherwise  disposed  of,  remains  in  the  grantor  or  his  heirs, 
or  descends  to  the  heirs  of  the  testator,  to  remain  until  the  con- 
tingency happens.  Conveyances  to  uses  are  governed  by  doctrines 
derived  from  courts  of  equity;  and  the  principles,  which  originally 
controlled  them,  they  retained  when  united  with  the  legal  estate. 
So  much  of  the  use  as  is  not  disposed  of  remains  in  the  grantor; 
and  if  the  remainder  in  fee  be  in  contingency,  the  Inheritance  or 
use  in  the  meantime  results  to  the  grantor,  and  descends  to  his 
heirs,  and  becomes  a  springing  or  shifting  use,  as  the  contingency 
arises. 

The  Doctrine  Applicable  to  Executory  Devises. 

The  same  doctrine  is  applied  to  executory  devises;  and  the  fee 
remains  unaffected  by  the  wiU,  and  goes  to  the  heir,  subject  to 
defeat  when  the  devise  takes  effect,  provided  it  takes  effect  within 
the  period  prescribed  against  perpetuities.  Though  the  fee  de 
scends,  in  the  interim,  to  the  heir,  there  shall  be  an  hiatus  to  let  in 
the  contingency  when  it  happena  It  is  settled,  that  the  inheritance 
descends  to  the  heir,  in  the  case  of  a  contingent  remainder  created 
by  will,  to  await  the  happening  of  the  contingency. 


766  ftBAL  PBOPERTT.  [PABT  Yl 

Application  of  the  Bule  to  Ctonveyances  at  Common  Jjblw. 
The  only  debatable  qnestion  is,  whether  the  rule  applies  to  oon- 
yeyances  at  common  law.  As  conTeyances  in  this  conntry  are 
almost  uniyersally  by  way  of  nse,  the  qnestion  wiU  rarely  occnr 
with  ns.  K  a  conveyance  be  made  to  A  for  life,  the  remainder  to 
the  heirs  of  B,  then  living,  and  livery  be  made  to  A,  it  is  contended 
that  the  inheritance  continues  in  the  grantor,  because  there  is  no 
passage  open  for  its  transition  at  the  time  of  the  livery.  The  tran- 
sition  itself  may  rest  in  abeyance  or  expectation,  until  the  contin- 
gency occurs  to  give  it  operation;  but  the  inheritance  meanwhile 
remains  in  the  grantor,  because  there  is  no  person  in  rerum  natura 
to  receive  it;  and  he  or  his  heirs  must  be  entitled,  says  Feame,  on 
the  determination  of  the  particular  estate,  before  the  contingent 
remainder  can  take  place,  to  enter  and  resume  the  estate. 

Inheritance  in  Abeyance. 

Tet  the  ancient  principle  was,  that  during  the  pendency  of  a  con- 
tingent remainder  in  fee,  upon  a  life  estate,  the  inheritance  was 
deemed  to  be  in  abeyance.  But  a  state  of  abeyance  was  only  ad- 
mitted from  necessity;  because,  in  that  interval,  there  could  be  no 
seisin  of  the  land  nor  any  tenant  to  the  praecipe,  nor  any  one  to  pro- 
tect the  inheritance  from  wrong,  or  answer  for  its  burden  and 
servicea  Hence,  a  particular  estate  for  years  was  not  allowed  to 
support  a  contingent  remainder  in  fee.  l^e  title,  if  attacked,  could 
not  be  completely  defended,  because  there  was  no  one  in  bdng  to 
whom  the  tenant  could  pray  in  aid  to  support  his  right;  nor  could 
the  particular  tenant  be  punishable  for  waste,  for  the  writ  of  waste 
could  only  be  brought  by  him  who  was  entitled  to  the  inheritance. 

Effect  of  livery  of  Seisin. 

No  acts  of  the  parties  were  allowed  to  put  the  immediate  free- 
hold in  abeyance  by  limiting  it  to  commence  in  future;  and  <Hie 
ground  on  which  the  rule  in  Shelley's  Case  is  placed,  is  to  prevent 
an  abeyance  of  the  estate.  The  technical  rule  is,  that  livery  of 
seisin  takes  the  reversion  or  inheritance  from  the  grantor,  and  leaves 
him  no  tangible  or  disposable  interest  Instead  of  a  reversion,  he 
has  only  a  potential  ownership,  subsisting  in  contemplation  of  law, 
or  a  possibilily  of  reverter. 

Inheritance  in  Contingency. 

An  estate  of  freehold,  depending  on  another  estate  of  freehold, 
and  limited  in  contingency,  Mr.  Preston  insists,  must  be  in  abey- 
ance, and  not  in  the  grantor.  The  fee  passes  out  of  the  grantor, 
and  a  vested  estate  of  freehold  necessarily  precedes  the  remainder, 
and  the  inheritance  is  in  contingency,  as  well  against  the  grantor, 
who  has  no  power  over  it,  as  against  the  person  to  whom  the  con* 
tingent  remainder  is  limited. 
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Cfonveyance  Operating  by  Way  of  EstoppeL 

A  vested  remainder,  lying  in  grant,  passes  by  deed  without  livery; 
bnt  a  contingent  remainder  is  a  mere  right,  and  cannot  be  trans- 
ferred before  the  contingency  happens,  otherwise  than  by  way  of 
estoppd.  Lord  Ck)ke  divides  estoppel  into  three  kinds:  by  matter 
of  record,  as  by  letters  patent,  fine,  common  recovery  and  pleading; 
by  matter  in  writing,  as  by  deed  indented;  and  by  matters  in  pais, 
by  acts  of  notoriety,  as  by  livery,  by  entry,  by  acceptance  of  rent, 
and  by  partition.  Any  conveyance  by  matter  of  record  or  by  deed, 
of  an  executory  or  contingent  interest,  will  work  an  estoppeL  Thus, 
if  there  be  an  estate  to  A  and  B,  and  to  the  survivor  in  fee,  a  con- 
veyance operating  by  way  of  estoppel  will  bind  the  contingent  re- 
mainder in  fee  to  the  survivor.  A  lease  and  release,  if  the  latter 
be  by  deed  indented,  will  work  an  estoppeL  The  estate  for  life  is 
the  only  tangible  interest,  and  the  other  is  a  mere  possibility;  and 
estoppds  exist  where  no  interest  passes  from  the  party. 

Contingeiit  Interests  Devisable  and  Assignable. 

AH  contingent  and  executory  interests  are  assignable  in  equity, 
and  will  be  enforced,  if  made  for  a  valuable  consideration.  All  con- 
tingent estates  of  inheritance,  as  well  as  springing  and  executory 
uses  and  possibilities,  coupled  with  an  interest,  where  the  person 
to  take  is  certain,  are  transmissible  by  descent,  and  are  devisable 
and  assignable.  If  the  person  be  not  ascertained,  they  are  not  then 
possibilities  coupled  with  an  interest,  and  they  cannot  descend  of 
be  devised,  at  common  law.  Contingent  and  executory,  as  weU 
as  vested  interests,  pass  to  the  real  and  personal  representatives, 
according  to  the  nature  of  the  interest,  and  entitle  the  representa- 
tives to  them  when  the  contingency  happens. 


768  BXAL  PKOPSBTT.  [TABS  TI 

LECTURE  LX. 
EXISCUTOBY  DEVI8E8. 

Defined. 

An  executory  Aerlae  is  a  limitation  by  will  of  a  fntnre  contingent 
interest  in  lands,  contrary  to  the  roles  of  limitation  of  contingent 
estates  in  conveyances  at  law.  If  the  limitation  by  will  does  not 
depart  from  those  roles  prescribed  for  the  goyemment  of  ecmtingent 
remainders,  it  is,  in  that  case,  a  contingent  remainder,  and  not  an 
executory  devise.  The  role  is,  that  where  a  contingency  was  lim- 
ited to  depend  on  an  estate  of  freehold,  which  was  capable  erf  sup- 
porting a  remainder,  it  should  be  construed  as  a  contingent  cemain- 
der  and  not  an  executory  devise. 

I.    HISTORY  OP  EXECUTORY  DEVISES. 

Beason  of  Their  Institatioii. 

Executory  devises  were  created  to  support  the  will  of  ihe  testator; 
for  when  it  was  evident  that  he  intended  a  contingent  remainder, 
and  when  it  could  not  operate  as  such  by  the  rules  of  law,  the  limita- 
tion was  then,  out  of  indulgence  to  wills,  held  to  be  good  as  an  execn- 
tory  devise.  They  are  not  mere  possibilities,  but  certain  and  sub- 
stantial interests  and  estates,  and  are  put  under  such  restraints 
only  as  have  been  deemed  requisite  to  prevent  the  mischiefs  of  per- 
petuities, or  the  existence  of  unalienable  estates. 

English  Oommon  Law  Abhorred  Perpetuities. 

The  English  courts  of  justice  uphdid  a  poUcy  which  tended  to  keep 
property  free  from  the  fetters  of  entailments,  under  whatever  form 
they  might  assume.  Perpetuities,  as  applied  to  real  estates,  con- 
duced to  the  power  of  ancient  families,  and  gratified  their  pride; 
but  they  were  unpopular  with  the  nation  at  large,  as  being  incon- 
sistent with  the  free  and  unfettered  enjoyment  of  property. 

BestraintB  Bemoved  apon  Power  of  Alienation. 

Common  recoveries  were  introduced  to  bar  estates  tail,  and  pro- 
visos, and  conditions  not  to  alien,  with  a  cesser  of  the  estate  on  any 
such  attempt  by  the  tenant,  were  introduced  to  recall  perpetuitiea 
The  courts  of  law  would  not  allow  any  such  restraints  by  condition, 
upon  the  power  of  alienation,  to  be  valid. 

Advent  of  Executory  Devises. 

Executory  limitations  were  next  resorted  to,  that  men  might  at- 
tain the  same  object  This  species  of  limitation  arose  since  the 
statutes  of  uses  and  of  wills,  and  was  slowly  and  cautiously  admitted. 
Springing  uses  of  the  inheritance  furnished  a  precedent  for  similar 
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limitationB  in  the  form  of  execntory  devises,  and  it  was  decided,  that 
a  fee  might  be  limited  upon  a  fee,  by  way  of  execntory  devise,  and 
that  such  a  limitation  could  not  be  barred  by  a  common  recovery. 
The  case  established  the  legality  of  an  executory  devise  of  the  fee 
upon  a  contingency  not  exceeding  one  Ufe. 

limitB  Oradually  Extended. 

The  limits  of  an  execntory  devise  were  gradually  extended,  and 
extended  to  several  lives  wearing  ont  at  the  same  time.  A  limita- 
tion of  a  term  from  one  to  several  persons  in  remainder,  in  succes- 
sion, was  held  to  be  good,  and  not  tending  to  a  perpetuity,  if  they 
were  aU  alive  together,  as  the  whole  period  could  not  amount  to 
more  than  the  life  of  the  last  survivor. 

Objection  to  Perpetuities. 

In  the  great  case  of  the  Duke  of  Norfolk,  decided  in  1686,  the 
chancellor,  sustained  afterwards  by  the  house  of  lords,  while  admit- 
ting a  perpetuity  to  be  against  the  reason  and  policy  of  the  law, 
insisted  that  future  interests,  springing  and  executory  trusts  and 
remainders,  that  were  to  arise  upon  contingencies,  if  not  too  remote, 
were  not  within  the  reason  of  the  objection,  and  were  necessary  to 
provide  for  the  exigencies  of  f amiliea 

Present  Doctrine  of  Ezeeatory  Devises. 

In  1736  the  doctrine  in  England  was  finally  settled  and  defined 
by  precise  limits.  Since  that  time,  an  executory  devise  of  the  inher- 
itance to  the  extent  of  a  life  or  lives  in  being,  and  twenty  one  years, 
and  the  fraction  of  another  year,  to  reach  the  case  of  a  posthumous 
child,  has  been  uniformly  allowed,  and  the  same  rule  applies  equally 
to  chattel  interests.  IMs  doctrine  has  become  firmly  established 
as  part  of  the  system  of  our  American  jurisprudence; 

II.     KINDS  AND  QUALITIES  OP  EXECUTORY  DEVISES. 

Three  Kinds. 

There  are  two  kinds  of  executory  devises  relative  to  real  estate, 
and  a  third  sort  relative  to  personal  estate: 

Devise  upon  Oontingenoy. 

(1)  Where  the  devisor  parts  with  his  whole  estate;  but,  upon  some 
contingency,  qualifies  the  disposition  of  it,  and  limits  an  estate  on 
that  contingency.  Thus,  a  devise  to  A  for  life,  remainder  to  B  in 
fee,  provided  that  if  0.  should  within  three  months  after  the  death 
ot  A  pay  one  thousand  dollars  to  B,  then  to  G  in  fee;  this  is  an 
executory  devise  to  G,  and  If  he  dies  in  the  lifetime  of  A,  his  heir 
may  perform  the  condition. 

BBOWNE  KENT — 49 
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Future  Oontineent  InterestB. 

(2)  Where  the  testator  gives  a  future  interest  to  arise  upon  a  con- 
tingency, but  does  not  part  with  the  fee  in  the  meantime;  as  a  devise 
to  the  heirs  of  B,  after  the  death  of  B;  or  a  devise  to  B  in  fee,  to  take 
effect  six  months  after  the  testator's  death ;  or  a  devise  to  the  daugh- 
ter of  B,  who  shall  marry  C  within  ten  years. 

Executory  Bequest  of  Chattels. 

(3)  At  common  law,  If  there  was  an  executory  bequest  of  personal 
property;  as  of  a  term  of  years  to  A  for  life,  and  after  his  death  to 
B,  the  ulterior  limitation  was  void,  and  the  whole  property  vested  in 
A.  But  the  doctrine  is  now  settled,  that  such  limitations  orer  of 
chattels  real  or  personal,  in  a  will,  or  by  way  of  trust,  are  good.  The 
executory  trust  is  equally  good,  though  the  ulterior  devisee  be  not  at 
the  time  in  esse;  and  chattels,  so  limited,  are  not  subject  to  the  de- 
mands of  creditors,  beyond  the  life  of  the  first  taker,  who  cannot 
pledge  them,  nor  dispose  of  them  beyond  his  life  interest  therein. 

Differs  from  a  Bemalnder. 

An  executory  devise  differs  from  a  remainder  in  three  very  material 
points: 

(1)  It  needs  no  particular  estate  to  precede  and  support  it;  as  in 
the  case  of  a  devise  in  fee  to  A  upon  his  marriage.  Here  is  a  freehold 
limited  to  commence  in  future,  which  may  be  done  by  devise,  be- 
cause the  freehold  passes  without  livery  of  seisin;  and  until  the  con- 
tingency happens,  the  fee  passes,  in  the  usual  course  of  descent,  to 
the  heirs  at  law. 

(2)  A  fee  may  be  limited  after  a  fee;  as  in  the  case  of  a  devise  of 
land  to  B  in  fee,  and  if  he  dies  without  issue,  or  before  the  age  of 
twenty  one,  then  to  G  in  fee. 

(3)  A  term  for  years  may  be  limited  over,  after  a  life  estate  created 
in  the  same.  At  law,  the  grant  of  a  term  to  a  man  for  life  would 
have  been  a  total  disposition  of  the  whole  teruL 

Subsequent  Alteration  in  the  Estate. 

An  executory  devise  or  bequest  cannot  be  prevented  or  destroyed 
by  any  alteration  whatsoever  in  the  estate  out  of  which,  or  subse- 
quently to  which,  it  is  limited.  The  executory  interest  is  wholly  ex- 
empted from  the  power  of  the  first  devisee  or  taker.  If,  therefore,  an 
estate  be  devised  to  A  in  fee,  and  if  he  dies  possessed  of  the  property 
without  lawful  issue,  the  remainder  over  of  the  property  which  he, 
dying,  without  heirs,  should  leave,  or  without  selling  or  devising  the 
same;  such  remainder  over  is  held  void  as  a  remainder,  because  of 
the  preceding  fee;  and  it  is  void  by  way  of  executory  devise,  because 
the  limitation  is  inconsistent  with  the  absolute  estate,  or  power  of 
disposition  expressly  given,  or  necessarily  implied  in  the  wilL 
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Absolute  Power  of  Disposition. 

A  yalid  executory  devise  cannot  subsist  under  an  absolute  power  of 
disposition  in  the  first  taker.  When  an  executory  devise  is  duly 
created,  it  is  a  species  of  entailed  estate,  to  the  extent  of  the  author- 
ized period  of  limitation.  It  is  a  stable  and  inalienable  Interest; 
and  the  first  taker  has  only  the  use  of  the  land  or  chattel  pending  the 
contingency  mentioned  in  the  wilL 

Divesting  an  Executory  Devise. 

The  executory  devise  cannot  be  divested  even  by  a  feoffment 
If,  however,  an  executory  devise  or  interest  follows  an  estate-tail, 
a  common  recovery  suffered  by  the  tenant  in  tail  before  the  con- 
dition occurred,  will  bar  the  estate  depending  on  that  condition; 
for  a  common  recovery  bars  all  subsequent  and  conditional  limita- 
tions. It  is  not  so  with  a  recovery  suffered  by  a  tenant  in  fee;  for 
this  will  not  bar  an  executory  devise.  The  reason  of  this  distinction 
is,  that  the  issue  in  tail  is  barred  in  respect  of  the  recompense  in 
value,  which  they  are  presumed  to  recover  over  against  the  vouchee; 
whereas  the  executory  devisee  is  entitled  to  no  part  of  the  recom- 
pense, which  would  go  to  the  first  taker,  or  person  having  the  con- 
ditional fee. 

Limitation  Converted  into  a  Bemainder. 

A  change  of  circumstances,  either  before  or  after  a  testator's 
death,  may  convert  into  a  remainder  a  limitation,  which  at  the 
death  of  the  testator,  and  without  such  change^  could  only  have 
operated  by  way  of  executory  devise. 

ni.     LIMITATIONS  TO  EXECUTORY  DEVISES. 

1.  When  too  Bemote. 

An  executory  devise,  either  of  real  or  personal  estate,  is  good 
if  limited  to  vest  within  the  compass  of  twenty  one  years  after  a 
life  or  lives  in  being.  The  contingency  may  depend  upon  numerous 
lives  in  being,  for  the  whole  period  is  no  more  than  the  life  of  the 
survivor. 

In  New  York. 

The  New  York  statute  will  not  aUow  the  absolute  power  of  aliena- 
tion to  be  suspended  by  any  limitation  or  condition  whatever,  for 
a  longer  period  than  two  lives  in  being  at  the  creation  of  the  estate; 
except  in  the  single  case  of  a  contingent  remainder  in  fee,  which 
may  be  created  on  a  prior  remainder  in  fee,  to  take  effect  in  the 
event  that  the  persons  to  whom  the  first  remainder  is  limited  shall 
die  under  the  age  of  twenty  one  years;  or  upon  any  other  contin- 
gency by  which  the  estate  of  such  persons  may  be  determined  be- 
fore they  attain  full  age.    Every  future  estate  is  declared  to  be 


772  REAL  PBOPBBTT.  [PART  VI 

void  in  its  creation,  which  saspends  the  absolute  power  of  alienation 
for  a  longer  period  than  is  above  prescribed. 

Difltinotion  between  Contiiigent  Bemainden  and  Deviaes. 
The  New  York  statute  haa,  in  effect,  destroyed  all  distinction  be- 
tween contingent  remainders  and  executory  devises.  They  are 
equally  future  or  expectant  estates,  subject  to  the  same  provisions, 
and  may  be  equally  created  by  grant  or  by  wilL  A  freehold  esr 
tate,  as  well  as  a  chattel  real  may  be  created  at  a  future  day;  and 
an  estate  for  life  created  in  a  term  for  years,  and  a  remainder  lim* 
ited  thereon;  and  a  remainder  of  a  freehold  or  chattel  real,  either 
contingent  or  vested,  to  be  created  expectant  on  the  determination 
of  a  term  of  years;  and  a  fee  to  be  limited  on  a  fee,  upon  a  contin- 
gency. 

Abolition  of  XTses. 

Uses  being  abolished  by  the  same  code,  all  expectant  estates,  in 
the  shape  of  springing,  shifting  or  secondary  uses,  created  by  con- 
veyance to  uses,  are,  in  effect,  become  contingent  remainders,  and 
subject  to  the  same  rules. 

2.  Dying  without  Issue,  as  to  Beal  Estate. 

K  an  executory  devise  be  limited  to  take  effect  after  a  dying 
without  heirs,  or  without  issue,  or  on  failure  of  issue,  or  without 
leaving  issue,  the  limitation  is  hdid  to  be  void,  because  the  contin- 
gency is  too  remote,  as  it  is  not  to  take  place  until  after  an  indefi- 
nite failure  of  issue.  Nothing  is  more  common,  in  cases  of  devises, 
than  the  failure  of  the  contingent  devise,  from  the  want  of  a  par- 
ticular estate  to  support  it  as  a  remainder;  or  by  reason  of  its  being 
too  remote,  after  a  general  failure  of  issue,  to  be  admitted  as  good 
by  way  of  executory  devise. 

Issue  living  at  the  Death  of  the  First  Taker. 

K  the  testator  meant  that  the  limitation  over  was  to  take  effect 
on  failure  of  issue  living  at  the  time  of  the  death  of  the  person 
named  as  the  first  taker,  then  the  contingency  determines  at  his 
death,  and  the  executory  devise  is  sustained.  The  vexed  ques- 
tion is,  whether  the  testator,  by  the  words  "dying  without  issue," 
or  by  words  of  similar  import,  meant  a  dying  without  issue  living 
at  the  time  of  the  death  of  the  first  taker,  or  whether  he  meant  a 
general  or  indefinite  failure  of  issue.  Almost  every  recent  case 
on  wills  with  remainders  over,  alludes  by  the  use  of  such  expres- 
sions, to  the  failure  of  issue^  either  definitely  or  indefinitely. 

Definite  Failure  of  Issue. 

This  occurs  when  a  precise  time  is  fixed  by  the  will  for  the  failure 
of  issue ;  as  in  the  case  of  a  devise  to  A,  but  if  he  dies  without  lawful 
issue  living  at  the  time  of  his  death. 
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Indefinite  FaUure  of  Lasue. 

This  means  a  failure  of  issue,  wheneyer  it  shall  happen,  without 
any  fixed,  certain  or  definite  period  within  which  it  must  happen. 
It  means  the  period  when  the  issue  or  descendants  of  the  first  taker 
i^hall  become  extinct,  and  there  is  no  longer  any  issue  of  the  grantee, 
without  reference  to  any  particular  time  or  event;  and  an  execu- 
tory devise,  upon  such  an  indefinite  failure  of  issue,  is  void,  as  it 
might  tie  up  property  for  a  long  period.  A  devise  in  fee,  with  re- 
mainder over  upon  an  indefinite  failure  of  issue  is  an  estate  tail; 
and,  in  order  to  support  the  remainder  over  as  an  executory  devise, 
and  to  get  rid  of  the  limitation  as  an  estate  tail,  the  courts  have 
laid  hold  of  slender  circumstances  in  a  will,  to  elude  the  authority 
of  adjudged  cases. 

Intention  of  the  Testator. 

The  idea  that  a  testator  meant  by  a  limitation  over  upon  the 
event  of  the  first  taker  dying  without  issue,  the  failure  of  issue 
living  at  his  death,  is  a  prevalent  one;  but  in  most  cases  the  tes- 
tator had  no  precise  meaning,  other  than  that  the  estate  is  to  go 
over  if  the  first  taker  has  no  posterity  to  enjoy  it.  Where  he  devised 
to  his  sons,  and  if  either  should  die  without  lawful  issue,  his  part 
is  to  be  divided  among  the  survivors,  it  was  held  that  the  testator 
meant  that  the  land  given  to  each  son  should  be  enjoyed  by  the  fam- 
ily of  that  son,  so  long  as  any  branch  of  it  remained.  It  the  rule 
of  law  depended  upon  the  real  fact  of  intention,  that  intention 
would  still  be  open  for  discussion,  and  depend  very  much  upon  other 
circumstances  and  expressions  in  the  will  in  addition  to  the  usual 
words. 

When  the  limitation  Over  is  Void. 

English  and  American  cases  have  been  uniform  in  recognising 
the  rule  of  law,  that  a  devisee  in  fee,  with  a  remainder  over  if  the 
devisee  dies  without  issue  or  heirs  of  the  body,  is  a  fee  cut  down 
to  an  estate-tail;  and  the  limitation  over  is  void,  by  way  of  execu- 
tory devise,  as  being  too  remote,  and  founded  on  an  indefinite  fail- 
are  of  issue.  With  us,  perhaps,  this  rule  is  more  flexible  than  in 
England,  and  more  easily  turned  aside  by  the  force  of  slight  addi- 
tional expressions  in  the  will.  The  rule  is  not  affected  by  such 
a  variation  in  the  words  of  the  limitation  over,  as  dying  without 
leaving  issue;  nor,  if  the  devise  was  to  two  or  more  persons,  and 
either  should  die  without  issue,  the  survivor  should  take. 

Issue  living  at  the  Death  of  the  First  Taker. 

But  if  the  limitation  over  was  upon  the  first  taker  dying  with- 
out issue  living,  it  was  held,  that  the  will  meant  issue  living  at 
the  death  of  the  first  taker;  and  the  limitation  over  was  not  too 


774  SEAL  PBOPERTT.  [PABT  VI 

remote,  but  good  as  an  executory  deTise.  So,  when  the  limitation 
over  was  npon  the  event  of  the  first  taker  dying  witliont  leaving 
issne  behind  him;  or  where  the  will,  in  a  beqnest  ct  personal 
estate  only,  was  to  two,  and  npon  either  dying  withont  children, 
then  to  the  survivor;  or  when  the  first  taker  should  die,  and  leave 
no  issue,  then  to  A  and  B,  who  were  in  esse,  or  the  survivor,  and 
were  to  take  life  estates  only;  or  when  the  first  taker  should  hap- 
pen to  die  and  leave  no  child. 

Ajnerican  Dispositioii  to  SnBtain  fhe  liiinitatioiL. 

The  disposition  in  this  country  has  been  much  more  effectual 
than  that  in  the  English  courts  to  break  in  upon  the  old  construc- 
tion on  this  subject,  and  to  sustain  the  limitation  over  as  an  ez- 
ecutofy  devise.  In  one  case,  the  limitation  ov^  was  upon  dying 
without  children,  then  over  to  the  brothers  of  the  first  taker;  and  it 
was  held  to  mean  children  living  at  the  death  of  the  first  taker.^ 
In  another  case,  the  words  creating  the  remainder  over  were,  if 
any  of  the  children  should  die  without  any  issue  alive,  such  share 
to  go  to  the  survivors,  were  held  good  as  an  executory  devise.^ 
In  a  case  in  New  York,  it  was  hdd,  that  after  a  devise  to  the  sons 
A  and  B  in  fee,  the  limitation,  that  if  either  should  die  withont 
lawful  issue,  his  share  was  to  go  to  the  survivor,  was  good  as  an 
executory  devise;  because  there  was  no  estate  tail  created  by  these 
words;  but  the  true  construction  was  a  failure  of  issue  living  at 
the  death  of  the  first  taker.* 

Virginia,  MissiSBippl  and  North  Carolina. 

In  these  states,  the  rule  of  construction  of  devises,  as  weQ  as  deeds, 
with  contingent  limitations,  depending  upon  the  dying  of  a  person 
without  heirs,  or  without  heirs  of  the  body,  or  issue,  or  issue  of  the 
body,  or  children,  was  declared  to  be,  that  the  limitation  should 
take  effect  on  such  dying  without  heirs  or  issue  living  at  the  time 
of  the  death  of  the  first  taker,  or  bom  within  ten  months  thereafter. 

New  Tork  Law  as  to  Limitations. 

The  New  York  statutes  declare,  that  where  a  remainder  in  fee 
shall  be  limited  upon  any  estate  which  would  be  adjudged  a  fee- 
tail,  according  to  the  old  law  while  entails  existed,  the  remainder 
shall  be  valid  as  a  contingent  limitation  upon  a  fee,  and  shall  vest 
in  possession,  on  the  death  of  the  first  taker,  without  issue  living  at 
the  time  of  his  death.  Also,  that  when  a  remainder  shall  be  limited 
to  take  effect  on  the  death  of  any  person  without  heirs,  or  heirs  of 
his  body,  or  without  issue,  the  words  heirs  or  issue  shall  be  con- 

*  Morgan  y.  Morgan,  6  Day,  SIT. 
'Den  y.  Schenck,  8  N.  J.  Law,  29. 
"Anderson  v.  Jackson,  16  Johns.  882. 
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straed  to  mean  heirs  or  issue  living  at  the  death  of  the  person 
named  as  ancestor. 

PosthiunoiiB  Child. 

It  is,  however,  farther  provided,  that  where  a  future  estate  shall 
be  limited  to  heirs,  issue  or  children,  posthumous  children  shall 
be  entitled  to  take  in  the  same  manner  as  if  living  at  the  death  of 
their  parent;  and  if  the  future  estate  be  depending  on  the  con- 
tingency of  the  death  of  any  person  without  heirs,  or  issue,  or 
child,  it  shall  be  defeated  by  the  death  of  the  posthumous  child. 

Effect  of  Statutes  on  Previous  Adjudications. 

These  provisions  sweep  away,  at  once,  the  entire  mass  of  English 
and  American  adjudications  on  the  meaning,  force  and  effect  of 
such  limitationa  The  courts  cannot  disregard  this  legislative  con- 
struction, even  though  other  parts  of  the  will  show  evidence  of  an 
intention  not  to  fix  the  period  of  the  devisee's  death  for  the  contin- 
gency to  happen;  and  that  the  testator  had  reference  to  the  ex- 
tinction of  the  posterity  of  the  devisee,  though  that  event  might 
not  happen  until  long  after  the  death  of  the  first  taker.  They 
might  be  led  to  regard  any  such  other  intent,  collected  from  the 
whole  will,  not  to  be  consistent  with  the  positive  rule  of  construc- 
tion given  to  the  words  heirs  and  issue.  In  view  of  the  endless 
discussions  on  this  vexatious  subject,  it  is  pleasant  to  contemplate 
its  final  settlement  by  legislative  enactment 

3.  Dying  without  Issue,  as  to  CJhattels. 

English  law  writers  differ  as  to  the  existence  of  a  distinction  in 
the  law  between  an  executory  devise  of  real  and  personal  estate; 
some  writers  holding  that  the  words  dying  without  issue  made  an 
estate  tail  of  real  property,  yet  that  in  respect  to  personal  property, 
which  is  transient  and  perishable,  the  testator  could  not  have  in- 
tended a  general  failure  of  issue,  but  issue  at  the  death  of  the  first 
taker.  The  importance  of  uniformity  in  the  construction  of  wills, 
relative  to  the  disposition  of  real  property,  has  in  a  great  degree 
prevailed  over  the  distinction;  though,  in  bequests  of  personal 
property,  the  rule  will,  more  readily  than  in  devises  of  land,  be  made 
to  yield  to  other  expressions,  or  slight  circumstances  in  the  will, 
indicating  an  intention  to  confine  the  limitation  to  the  first  taker 
dying  without  issue  living  at  his  death.  The  courts  eagerly  seize 
any  circumstance,  however  slight,  to  support  limitations  over  of 
personal  estates. 

Distinction  in  limitation  of  Beal  and  Personal  Estates. 

The  New  York  statutes  have  put  an  end  to  all  semblance  of  any 
distinction  in  the  contingent  limitations  of  real  and  personal  es- 
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tates,  by  declaring  that  all  the  provlsioiui  rdatiye  to  fatore  estates 
should  be  constraed  to  apply  to  limitatioiis  of  chattielB  real,  as  wdl 
as  to  freehold  estates. 

SnspensioiL  of  Ownership  of  Personal  Property. 

The  statute  farther  declares,  that  the  absolute  ownership  of  pei^ 
sonal  property  shall  not  be  suspended  by  any  lunitation  or  condition 
whatevar  for  a  longer  period  than  during  the  continuance,  and 
until  the  termination,  of  not  more  than  two  lives  in  being  at  the 
date  of  the  instrument  containing  the  limitation  or  condition; 
or  if  it  be  a  will,  in  being  at  the  death  of  the  testator.  In  all  other 
respects,  in  New  York,  limitations  of  future  or  contingent  interests 
in  personal  property,  are  made  subject  to  the  rules  prescribed  to 
future  estates  in  land. 

Executory  Limitation,  when  too  Bemote. 

The  same  limitation,  under  the  English  law,  which  would  create 
an  estate  tail  if  applied  to  real  estate,  would  vest  the  whole  interest 
absolutely  in  the  first  taker,  if  applied  to  chattela  And  if  the 
executory  limitation,  either  of  land  or  chattels,  be  too  remote  in 
its  commencement,  it  is  void,  and  cannot  be  hdped  by  any  subse- 
quent event,  or  by  any  modification  or  restriction  in  the  execution 
of  it  The  possibility,  at  its  creation,  that  the  event  on  which  the 
executory  limitation  depends,  may  exceed,  in  point  of  time,  the 
authorized  period,  is  fatal  to  it;  though  there  are  cases  in  which 
the  limitation  over  has  been  held  too  remote  only  pro  tanto,  or  in 
relation  to  a  branch  of  the  disposition. 

IV.     OTHER  MATTERS  RELATING  TO  EXECUTORY  DEVISES. 

Freehold,  not  Disposed  of. 

When  there  is  an  executory  devise  of  the  real  estate,  and  the 
freehold  is  not,  in  the  meantime,  disposed  of,  the  inheritance  de 
scends  to  the  testator's  heir  until  the  event  happens. 

Intermediate  Frofllts. 

Bo,  where  there  is  a  preceding  estate  limited,  with  an  executoiy 
devise  over  of  the  real  estate,  the  intermediate  profits  between  the 
determination  of  the  first  estate  and  the  vesting  of  the  limitation 
over,  will  go  to  the  heir  at  law,  if  not  otherwise  appropriated  by  the 
will.  The  same  rule  applies  to  an  executory  devise  of  the  real  es- 
tate, and  the  intermediate  profits  will  fall  into  the  residuaiy  p&t^ 
sonal  estate. 

Executory  Interests  Assigned  or  Devised. 

These  executory  interests,  like  contingent  remainders,  may  be 
assigned  or  devised,  and  they  are  transmissible  to  the  repiresenta- 
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ttveM  of  the  deTisee,  if  he  die«  before  fhe  oontlngency  happens;  and 
tbqr  vest  in  the  representatiyefly  either  of  the  real  or  personal  es- 
tate^ as  the  ease  may  be^  when  the  contingency  does  happen. 

Prohibltioii  of  Accumulations. 

To  prerent  the  creation  of  trusts  by  which  land  could  be  tied  up 
fnxn  alienation  for  a  long  period  of  time,  extending  over  several 
generations,  the  statute  of  €teo.  IQ  was  passed,  proliibiting  there- 
after any  person  by  deed  or  will,  from  settling  or  devising  real  or 
personal  property,  for  the  purposes  of  accumulation,  by  means  of 
rents  or  profits,  for  a  longer  period  than  the  life  of  the  settler,  or 
twenty  one  years  after  his  death,  or  during  the  minority  of  any 
person  or  persons  living  at  his  decease,  who,  under  the  deed  or  will 
directing  the  accumulation,  would,  if  then  of  full  age,  be  entitled 
to  the  rents  and  profits. 

Accumulations  under  fhe  New  York  Statutes. 

The  New  York  statute  allows  the  accumulation  of  the  rents  and 
profits  of  real  estate  for  the  benefit  of  one  or  more  persons,  by  will 
or  deed;  but  the  accumulation  must  commence  either  on  the  crea- 
tion of  the  estate  out  of  which  the  rents  and  profits  are  to  arise, 
and  it  must  be  made  for  the  benefit  of  minors  then  in  being  during 
their  minority  only;  or,  if  directed  to  commence  at  any  time  subse- 
quent to  the  creation  of  the  estate,  it  must  commence  within  the 
statutory  time  for  the  vesting  of  future  estates,  and  during  the 
minority  of  the  persons  for  whose  benefit  it  is  directed,  and  ter- 
minate at  the  expiration  of  such  minority.  A  direction  for  a 
longer  period  shall  be  void  for  excess  of  time;  and  all  other  direc- 
tions for  the  accumulation  of  the  rents  and  profits  of  real  estate 
are  void. 

Disposition  of  the  Income. 

The  statute  further  provides,  that  whenever  there  is,  by  a  valid 
limitation,  a  suspension  of  the  power  of  alienation,  and  no  provision 
made  of  the  disposition  meanwhile  of  the  rents  and  profits,  they 
shall  bdong  to  the  persons  presumptively  entitled  to  the  next 
eventual  estate.  If  the  trust  of  accumulation  of  the  income  of 
personal  property  be  void  under  the  statute  the  income  descends 
as  if  the  testator  had  died  intestateii 

Bents  and  Frofllts  to  the  Heir. 

l^e  intermediate  rents  and  profits  arising  on  an  estate  given  by 
way  of  executory  devise,  will  pass  by  a  devise  of  all  the  residue  of 
the  estate.  But  if  these  are  not  devised,  when  the  estate  is  de- 
to  trustees  for  any  lawful  purpose,  th^  are  then  by  com- 
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mo(Q  law  thrown  upon  the  heir  for  want  of  Mine  otiier  person  to  take 
them,  and  belong  to  him  dnring  the  continuance  of  the  tmat  estate. 
It  ii  a  settled  role,  that  where  there  is  an  executory  deyiae  of  real 
estate,  and  the  freehold  is  not,  in  the  meantime,  disposed  of,  the 
freehold  and  inheritance  descend  to  the  testator^s  hdr  at  law.  If 
the  profits  are  bequeathed,  and  the  land  left  meanwhile  to  descend 
to  the  heir  until  the  conting^it  limitation  takes  effect,  and  no  other 
person  made  trustee  <rf  the  profits,  the  heir  beomes  a  trustee^  and 
the  rents  and  profits  will  aooumulate  in  his  hands  for  the  benefit  of 
the  party  under  the  wllL 
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LEOTURB  LXL 
USES  AND  TBUSTS. 

L    USES. 
Defined. 

A  use  is  where  the  legal  estate  of  lands  is  In  A,  in  trust,  that 
B  shall  take  the  profits^  and  that  A  will  make  and  execute  estates 
according  to  the  direction  of  B.  Before  the  statute  of  uses,  a  use 
was  a  mere  confidence  in  a  friend,  to  whom  the  estate  was  conveyed 
by  the  owner  without  consideration,  to  dispose  of  it  upon  trusts 
designated  at  the  time,  or  to  be  afterwards  appointed  by  the  real 
owner.  The  feoffee  or  trustee  was,  to  all  intents  and  purposes, 
the  real  owner  of  the  estate  at  law,  and  the  cestui  que  use  had  only 
a  confidence  or  trust,  for  which  he  had  no  remedy  at  the  common 
law. 

Uses,  xuider  the  Boman  Law. 

Uses  existed  in  the  Boman  law,  under  the  name  of  fldel  com- 
missa,  or  trusts.  They  were  introduced  by  testators  to  evade  the 
municipal  law,  which  disabled  certain  persons,  as  exiles  and  stran- 
gers, from  being  heirs  or  legatees.  The  inheritance  or  legacy  was 
given  to  a  person  competent  to  take,  in  trust,  for  the  real  object  of 
the  testator's  bounty.  But  such  a  confidence  was  precarious;  for  it 
rested  entirely  on  the  good  faith  of  the  trustee,  who  was  under  no 
legal  obligation  to  execute  it  These  fiduciary  interests  increased 
rapidly,  and  under  Augustus  a  special  equity  jurisdiction  was 
created  to  enforce  the  performance  of  the  trusts.  Justinian  gave 
greater  eificacy  to  the  remedy  against  the  trustee,  by  authorizing 
the  praetor,  in  cases  where  the  trust  could  not  otherwise  be  proved, 
to  make  the  heir  or  any  legatee  disclose  or  deny  the  trust  upon 
oath,  and  when  the  trust  appeared,  to  compel  the  performance  of  it. 

Introduction  of  Uses  into  England. 

The  English  ecclesiastics  borrowed  uses  from  the  Roman  law,  and 
introduced  them  into  England  about  the  reign  of  Edw.  UL,  to  evade 
the  statutes  of  mortmain,  by  granting  lands  to  third  persons  to  the 
use  of  religious  houses.  When  this  evasion  of  law  waA  suppressed 
by  the  statute  of  Richard  IL,  uses  were  applied  to  save  lands  from 
the  effects  of  attainders;  for  the  use,  being  a  mere  right  in  equity, 
of  the  profits  of  land,  was  exempt  from  feudal  responsibilities,  and 
was  afterwards  applied  to  a  variety  of  purposes  in  the  business  of 
civil  life,  and  grew  up  into  a  refined  and  regular  ^stem.  Uses  were 
required  by  the  advamcing  state  of  society  and  the  growth  of  com- 
merce. 
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Advantages  of  the  Introduction  of  Uses. 

The  simplicity  and  strictnefls  of  the  common  law  would  not  admit 
of  secret  transfeirs  of  property,  or  of  dispositions  of  it  by  will,  or  of 
convenient  family  settlementa  A  fee  could  not  be  mounted  upon  a 
fee,  or  an  estate  be  made  to  shift  from  one  person  to  another  by 
matter  ex  post  facto;  nor  could  a  freehold  be  made  to  commence  in 
futuro,  nor  an  estate  spring  up  at  a  future  period  independently  of 
any  other;  nor  could  a  power  be  reserved  to  limit  the  estate  or 
create  charges  on  it  in  derogation  of  the  original  feoffment.  All 
such  refinements  were  repugnant  to  the  plain,  direct  mode  of  deal- 
ing, natural  to  simple  manners  and  unletttered  ages.  The  doctrine 
of  livery  of  seisin  rendered  it  impracticable  to  raise  future  uses  uix>n 
feoffment;  and  if  a  man  wished  to  create  an  estate  for  Itfe^  or  in 
tail,  in  himself,  he  was  obliged  to  convey  the  whole  fee  to  a  third 
person,  and  then  take  back  the  interest  required.  Conditions  an- 
nexed to  the  feoffment  would  not  answer  the  purpose,  for  none 
other  than  the  grantor,  or  his  heir,  could  enter  for  tlie  breach, 
of  it;  and  the  power  of  a  fre^older  to  destroy  all  contingent  es- 
tates by  feoffment  or  fine,  rendered  all  such  future  limitations  at 
common  law  very  precarioua 

Facility  in  Modifying  Estates. 

The  facility  with  which  estates  might  be  modified,  and  future 
interests  secured,  facilitated  the  growth  of  uses,  which  entirdy 
differed  in  their  character  from  the  stem  genius  of  feudal  tenure. 
Uses  were  well  adapted  to  answer  the  various  purposes  to  which 
estates  at  common  law  could  not  be»  mnde  subservient,  by  means  ot 
the  relation  of  trustee  and  cestui  que  use,  and  by  the  power  of  dis- 
posing of  uses  by  will,  and  by  means  of  shifting,  contingent,  spring- 
ing, and  resulting  uses,  and  by  the  reservation  of  a  power  to  revoke 
the  uses  of  the  estate,  and  direct  others.  These  were  pliable  quali- 
ties, utterly  unknown  to  the  common  law,  and  grew  up  under  the 
more  liberal  principles  of  equity  jurisprudence. 

Position  of  the  Feofifee  before  the  Statute  of  Uses. 

When  uses  were  created  before  the  statute  of  uses,  there  was  a 
confidence  that  the  feoffee  would  suffer  the  feoffor  to  take  the  profits, 
and  that  the  feoffee,  upon  request  of  the  feoffor,  or  notice  of  his  will, 
would  execute  the  estate  to  the  feoffor  and  his  heirs,  or  according 
to  his  directions.  When  the  direction  was  complied  with,  it  was 
essentially  a  conveyance  by  the  feoffor,  throng  his  agent,  the 
feoffee,  who  though  even  an  infant  or  a  feme  covert,  was  deemed 
in  equity  competent  to  execute  a  power  and  appoint  a  use.  The 
appointee  might  be  a  corporation,  an  alien,  or  even  a  traitor,  and 
the  direction  might  be  by  paroL 
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Power  and  liiability  of  the  Feoffee. 

As  the  feoffee  to  uses  was  the  legal  owner  of  the  estate,  he  had 
complete  control  over  it,  and  he  was  exposed  to  the  ordinary  legal 
claims,  debts  and  forfeitures,  to  dower,  curtesy,  wardship  and  at- 
tainder. 

Oonsideratioii  in  Declaring  TTcieB. 

When  uses  were  raised  by  conveyances  at  common  law,  the  uses 
declared  in  such  conveyances  did  not  require  a  consideration.  The 
real  owner  had  divested  himself  of  the  legal  estate  to  a  mere  naked 
trustee,  whom  equity  bound  in  conscience  to  execute  the  directions 
of  the  donor.  If,  however,  no  uses  were  declared,  then  the  feoffee 
took  to  the  use  of  the  feoffor,  to  whom  the  use  resulted;  for  if  there 
was  no  consideration,  and  no  declaration  of  uses,  the  law  would  not 
presume  that  the  feoffor  or  releasor  intended  to  part  with  the  use. 

Covenants  to  Stand  Seised. 

But  in  the  case  of  covenants  to  stand  seised,  and  of  a  bargain  and 
sale,  which  did  not  transfer  the  possession,  the  inheritance  remained 
in  the  contracting  party;  and  it  was  a  mere  contract,  which  a  court 
of  equity  would  not  enforce,  for  a  use  could  not  be  raised  when  the 
conveyance  was  without  a  sufficient  consideration.  The  same  prin- 
ciple applied  to  a  release,  which  was  a  conveyance  operating  at  com- 
mon law. 

Uses  Alienable. 

Uses  were  alienable  without  any  words  of  limitation  requisite  to 
carry  the  absolute  interest;  for  not  being  held  by  tenure,  they  did 
not  come  within  the  technical  rules  of  the  common  law. 

Baised  or  Bevoked. 

A  use  might  be  raised  after  a  limitation  in  fee,  or  it  might  be  cre- 
ated in  futuro,  without  any  preceding  limitation;  or  the  order  of 
priority  might  be  changed  by  shifting  uses  or  by  powers;  or  a  power 
of  revocation  might  be  reserved  to  the  grantor,  or  to  a  stranger,  to 
recall  and  change  the  uses. 

Descendible  and  Devisable. 

Uses  were  descendible,  by  common  law,  in  the  case  of  inheritances 
in  possession.  They  were  also  devisable,  as  they  were  only  declara- 
tions of  trust  binding  in  conscience. 

Origin  of  Uses. 

Coke  placed  the  origin  of  uses,  as  frauds  invented  to  elude  the 
statutes  of  mortmain,  while  Bacon  maintained  that  they  were  in- 
troduced to  get  rid  of  the  inability  at  common  law  to  devise  lands. 
Probably  both  these  causes  had  their  operation,  though  the  doctrine 
of  uses  from  the  civil  law  would  naturally  be  suggested  by  the  wants 
and  policy  of  civilized  life.    The  wife  could  not  be  endowed,  nor  the 
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husband  have  his  ourtesj  out  of  a  use,  nor  was  the  nae  available  by 
legal  process  in  favor  of  the  creditor  of  cestui  que  use. 

Perverted  to  MlschieTOUs  Purposes. 

•  Abuses  and  frauds  were  practiced  by  uses  prior  to  the  statute  of 
uses.  The  statute  was  intended  to  extirpate  such  grievances,  by 
destroying  the  estate  of  the  feoffee  to  uses,  and  reducing  the  estate 
in  the  use  to  an  estate  in  the  land.  There  was  a  constant  struggle 
for  a  century  between  the  patrons  of  uses  and  the  English  parlia- 
ment; the  one  constantly  masking  property,  and  separating  the  open, 
legal  title  from  the  secret,  equitable  ownership,  and  the  other,  by  a 
succession  of  statutes,  endeavoring  to  fix  the  duties  and  obligationa 
of  ownership  upon  the  cestui  que  use. 

Statute  of  Uses. 

At  last  the  statute  of  Henry  Vm.,  commonly  termed  the  statute 
of  uses,  transferred  the  uses  into  possession  by  turning  the  interest 
of  the  cestui  que  use  into  a  legal  estate,  and  annihilating  the  inter- 
mediate estate  of  the  feoffee;  so  that  if  a  feoffment  was  made  to  A 
and  his  heirs,  to  the  use  of  B  and  his  heirs,  B,  the  cestui  que  use, 
became  seised  of  the  legal  estate,  by  force  of  the  statute.  The  use 
and  the  land  thus  became  convertible  terms,  and  the  legal  estate, 
as  soon  as  it  passed  to  A,  was  immediately  drawn  out  of  him  and 
transferred  to  B. 

Uses  Changed  firom  an  Equitable  to  a  Legal  Interest. 

The  equitable  doctrine  of  uses  was,  by  the  statute,  transferred 
to  the  courts  of  law,  and  became  a  branch  of  the  law  of  real  prop- 
erty. Uses  had  new  and  peculiar  qualities  and  capacities.  Thej 
had  none  of  the  lineaments  of  the  feudal  ^stem,  which  had  been 
deeply  impressed  upon  estates  at  common  law.  Their  influence 
abated  the  rigor,  and  somewhat  destroyed  the  simplicity  of  the 
ancient  doctrine.  The  qualities  which  attached  to  uses  in  their  fidu- 
ciary state,  followed  them  when  they  became  legal  estates.  The  es- 
state  in  the  use,  when  it  became  an  interest  in  the  land,  under  the  stat- 
ute, became  liable  to  all  those  rules  to  which  common  law  estates 
were  liable;  but  the  qualities  which  had  attended  uses  in  equity  re- 
mained.  11  they  were  contingent  in  their  fiduciary  estate^  they 
became  contingent  interests  in  the  land.  They  were  still  liable  to 
be  overreached  by  the  exercise  of  powers;  and  to  cease  by  clauses  of 
cesser,  inserted  in  the  deeds  of  settlement.  The  statute  transferred 
the  use,  with  its  accompanying  conditions  and  limitations,  into  the 
land. 

Dififer  firom  Executory  Devises. 

Contingent,  shifting,  and  springing  uses  presented  a  method  of 
creating  a  future  interest  in  land,  and  executory  devises  owed  their 
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origin  to  the  doctrine  of  shifting  or  springing  nses.  But  uses 
differ  from  executory  devises  in  this  respect:  that  there  must  be  a 
person  seised  to  the  uses  when  the  contingency  happens,  or  they 
cannot  be  executed  by  the  statute.  If  the  estate  of  the  feoffee  to 
such  uses  be  destroyed  by  alienation  or  otherwise,  before  the  con- 
tingency arises,  the  use  is  destroyed  forever;  whereas,  by  an  exec- 
utory devise,  the  freehold  is  transferred  to  the  future  devisee.  Con- 
tingent uses,  like  contingent  remainders,  require  a  preceding  estate 
to  support  them,  and  take  effect,  when  such  estate  determines. 

Future  Uses. 

The  statute  of  uses  meant  to  exclude  all  possibility  of  future  uses, 
but  the  necessity  of  the  allowance  of  free  modifications  of  prop- 
erty introduced  the  doctrine,  that  the  use  need  not  be  executed 
the  instant  the  conveyance  is  made,  and  that  the  operation  of  the 
statute  might  be  suspended  until  the  use  should  arise,  if  the  sus- 
pension was  confined  within  reasonable  limits  as  to  time.  Uses  and 
contingent  devises  became  parallel  doctrines;  'and  what,  in  the 
one  case,  was  a  future  use,  was,  in  the  other,  an  executory  devise. 

Object  of  the  Statute  of  Uses. 

The  statute  having  turned  uses  into  legal  estates,  they  were  there- 
after conveyed  as  legal  estates  in  the  same  manner  and  by  the 
same  words.  The  statute  intended  to  destroy  uses  in  their  dis- 
tinct state,  but  not  to  interfere  with  the  new  modes  of  convey- 
ance to  uses;  and  the  manner  of  raising  uses  out  of  the  seisin 
created  by  a  lawful  transfer  remained  as  before.  If  the  object  of 
the  statute  of  uses  was  to  abolish  uses  and  trusts,  and  have  none 
other  than  legal  estates,  the  wants  of  mankind  have  triumphed 
over  that  intention,  and  the  beneficial  and  ostensible  ownerships  of 
estates  were  kept  as  distinct  as  ever.  The  cestui  que  use  takes 
the  legal  estate  according  to  such  quality,  manner,  and  form  as 
he  had  in  the  use.  The  complex  and  modified  interests  annexed  to 
uses  were  engrafted  upon  the  legal  estate,  and  it  is  competent,  in 
conveyances  to  use,  to  revoke  a  former  limitation  of  a  use,  and 
to  substitute  others. 

OlassifieatiLon  of  Uses. 

The  classification  of  uses  into  shifting  or  secondary,  springing, 
and  future,  or  contingent  and  resulting  uses,  distinguishes  with 
precision  their  varying  characters,  and  they  all  may  be  included 
under  the  denomination  of  future  uses. 

1.  Shifting  or  Secondary  Uses. 

These  take  effect  in  derogation  of  some  other  estate;  and  are 
either  limited  by  the  deed  creating  them,  or  authorized  to  be  cre- 
ated by  some  person  named  in  it.     Thus,  if  an  estate  be  limited 
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to  A  and  his  heirs,  with  a  proTfaK),  that  If  B  pay  to  A  one  hun- 
dred doUars.  by  a  given  time,  the  nse  of  A  flhall  cease^  and  the 
estate  go  to  B  in  fee,  the  estate  is  vested  in  A,  subject  to  a  shifting 
or  secondary  use  In  fee  in  B. 

In  Marriage  SettlementB. 

These  shifting  uses  are  common  in  all  settlements;  and  in  mar- 
riage settlements,  the  first  nse  is  always  to  the  owner  in  fee  tin 
the  marriage,  and  then  to  other  uses.  The  fee  remains  with  the 
owner  until  marriage,  and  then  it  shifts  as  uses  arise. 

Must  not  Iiead  to  a  Perpetuity. 

These  shifting  uses,  whether  created  by  the  original  deed,  or  by 
the  exercise  of  a  power,  must  be  confined  within  proper  limits,  so 
as  not  to  lead  to  a  perpetuity;  which  is  defined  to  be  such  a 
limitation  of  property  as  renders  it  inalienable  beyond  the  period 
allowed  by  law.  If  the  object  of  the  power  be  to  create  a  per- 
petuity, it  is  void.  Yet,  in  England,  a  shifting  use  may  be  created 
after  an  estate  tail,  inasmuch  as  such  a  limitation,  to  take  effect 
at  any  remote  period,  has  no  tendency  to  a  perpetuity,  as  the  tenant 
in  tail  may,  by  a  recovery,  defeat  the  shifting  use;  for  the  recovery 
bars  every  species  of  interest  ulterior  to  tlie  tenant's  estate. 

Created  by  the  Bxecution  of  a  Power. 

Shifting  uses  may  be  created  by  the  execution  of  a  power;  as  if 
an  estate  be  limited  to  A  in  fee,  with  a  power  to  B  to  revoke  and 
limit  new  uses,  and  B  exercises  the  power,  the  uses  created  by  him 
will  be  shifting  or  secondary  in  reference  to  A's  estate,  but  receive 
the  same  construction  as  if  created  by  the  original  deed. 

3.  Springing  Uses. 

These  are  limited  to  arise  on  a  future  event,  where  no  preceding 
estate  is  limited,  and  they  do  not  take  effect  in  derogation  of  any 
preceding  interest.  If  a  grant  be  to  A  in  fee,  to  the  use  of  B 
in  fee,  after  the  first  day  of  January  next,  this  is  an  instanoe  of  a 
springing  use,  and  no  use  arises  until  the  limited  period.  The 
use  in  the  meantime  results  to  the  grantor,  who  has  a  determinable 
fee. 

Limited  as  to  Time. 

A  springing  use  may  be  limited  to  arise  within  the  period  allowed 
by  law  in  the  case  of  an  executory  devise.  A  person  may  covenant 
to  stand  seised,  or  bargain  and  sdl,  to  the  use  of  another  at  a  future 
day.  By  means  of  powers,  a  use,  with  its  accompanying  estate, 
may  spring  up  at  the  will  of  any  given  person,  laaid  may  be 
conveyed  to  A  and  his  heirs,  to  such  uses  as  B  shall  by  will  or 
deed  appoint,  and  in  default  of,  and  untU  such  appointment^  to 
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the  nse  of  C  and  his  heirs.  Here,  a  vested  estate  is  in  O,  subject 
to  be  divested  at  any  time  by  B's  exercising  his  power  of  appoint- 
ment B's  power  extends  only  to  the  nse  of  the  land,  and  the 
fee  simple  is  vested  in  the  appointee,  nnder  the  operation  of  the 
statute  of  uses,  which  instantly  annexes  the  legal  estate  to  the  nse. 

How  Created. 

Springing  uses  may  be  raised  by  any  form  of  conveyance.  Where 
the  conveyance  transmutes  possession,  as  a  feoffment,  a  fine  or 
deed  of  lease  and  release,  the  estate  must  be  conveyed,  and  the 
use  be  raised  out  of  the  seisin  created  in  the  grantee  by  the  con- 
veyance. 

Distinctioii  between  Springing  and  Contingent  Uses. 

A  good  springing  use  must  be  limited  at  once,  independently  of 
any  preceding  estate,  and  not  by  way  of  remainder,  for  it  then 
becomes  a  contingent  use,  and  subject  to  the  same  rules  as  con- 
tingent remainders. 

Another  Mode  of  Ttaifling  Uses. 

The  other  mode  of  conveyance  by  which  uses  may  be  raised, 
operates,  not  by  transmutation  of  the  estate  of  the  grantor,  but 
the  use  is  severed  out  of  the  grantor's  seisin,  and  executed  by  the 
statute.  This  is  the  case  in  covenants  to  stand  seised,  and  in  con- 
veyances by  bai^ain  and  sale. 

8.  Future  or  Contingent  Uses. 

These  are  limited  to  take  effect  as  remainders.  If  lands  be 
granted  to  A  in  fee,  to  the  use  of  B,  on  his  return  from  Bome,  it 
is  a  future,  contingent  use,  because  it  is  uncertain  whether  B  will 
ever  return. 

Besulting  Uses. 

If  the  use  limited  by  deed  expired,  or  could  not  vest,  or  was  not 
to  vest  but  upon  a  contingency,  the  use  resulted  back  to  the  grantor 
who  created  it  The  rule  is  the  same  when  no  uses  are  declared 
by  the  conveyance.  So  much  of  the  use  as  the  owner  of  the  land 
does  not  dispose  of,  remains  with  him.  If  he  conveys  without 
any  declaration  of  uses,  or  to  such  uses  as  he  shall  thereafter 
appoint,  or  to  the  use  of  a  third  person  on  the  occurrence  of  a 
specified  event;  in  all  such  cases  there  is  a  use  resulting  back 
to  the  grantor. 

Doctrine  of  Uses  and  Trusts  In  America. 

The  English  doctrine  of  uses  and  trusts  under  the  statute  of 
Henry  VUL,  and  the  conveyances  founded  thereon,  have  been  very 
generally  introduced  into  the  Jurisprudence  of  this  country. 

BROWNE  KENT — ^50 
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Objectton  to  tJses  In  New  York* 

The  revisers  of  the  New  York  Ck>de  recommended  fhe  entire  aboli* 
tion  of  uses.  Their  objection  to  uses  as  they  then  existed  were 
threefold:  (1)  They  render  conveyances  more  complex,  verbose 
and  expensive  than  is  requisite,  and  perpetuate  in  deeds  an  nnneces- 
sary,  technical  language.  (2)  limitations,  intended  to  take  effect 
at  a  future  day,  may  be  defeated  by  a  disturbance  of  the  seisin, 
arising  from  a  forfeiture  or  change  of  the  estate  of  the  person  seised 
to  the  use.  (3)  The  difficulty  of  determining  whether  a  particular 
limitation  is  to  take  effect  as  an  executed  use,  as  an  estate  at  com- 
mon law,  or  as  a  trust 

Abolished  in  New  Tork. 

The  revisers  considered,  that  by  making  a  grant,  without  the 
actual  delivery  of  possession,  or  livery  of  seisin,  effectual  to  pass 
every  estate  and  interest  in  land,  the  utility  of  conveyances  de- 
riving their  effect  from  the  statute  of  uses  would  be  superseded, 
and  that  the  new  modifications  of  property  would  be  preserved 
by  repealing  the  rules  of  the  common  law  by  which  they  were  pro- 
hibited, and  permitting  every  estate  to  be  created  by  grant  which 
can  be  created  by  devise.  Uses  and  trusts,  except  as  modified 
in  the  article,  are  abolished  in  New  York;  and  every  estate  and  in- 
terest in  land  is  a  legal  right,  cognizable  in  the  courts  of  law,  except 
where  otherwise  provided  for;  and  every  estate  held  as  a  use 
executed  under  any  former  statute,  confirmed  as  a  legal  estata 
The  conveyance  by  grant  is  a  substitute  for  the  conveyance  to  uses; 
and  the  future  interests  in  land  may  be  conveyed  by  grant  as  wdl 
as  devise.  Assignments  of  terms,  and  other  chattel  interests 
pass  the  legal  interest  in  them,  as  well  as  in  freehold  estates; 
though,  under  the  English  law,  the  use  in  chattd  interests  was  not 
executed  by  the  statute  of  uses. 

Technical  Language  Necessary. 

It  is  visionary,  however,  to  suppose  that  the  science  of  law,  even 
in  the  department  of  conveyancing,  will  not  continue  to  have  its 
technical  language,  and  its  varied,  subtle  and  profound  learning. 
The  transfer  of  property  assumes  so  many  modifications,  to  meet 
varying  exigencies,  and  to  supply  family  wants  and  wishes,  that 
the  doctrine  of  conveyancing  must  continue  essentially  technicaL 
The  abolition  of  uses  is  of  slight  moment,  but  the  change  which 
the  law  of  trusts  has  been  made  to  undergo,  becomes  extremely 
important 

n.    TRUSTS, 
Use  upon  a  Use. 

The  object  of  the  statute  of  uses,  in  its  intent  to  destroy  uses, 
was  subverted  by  the  courts  of  law  and  equity.     It  was  held,  that 
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the  statute  executed  only  the  first  use,  and  that  a  use  upon  a  use  was 
void.  In  a  feoffment  to  A,  to  the  use  of  B,  to  the  use  of  G,  the 
statute  executed  only  the  use  to  B,  and  there  the  estate  rested, 
and  the  use  to  G  did  not  take  effect  In  a  bargain  and  sale  to 
A  In  fee,  to  the  use  of  B  In  fee,  the  statute  passes  the  estate  to  A, 
by  executing  the  use  raised  by  the  bargain  and  sale;  but  the  use 
to  B,  being  a  use  in  the  second  degree,  is  not  executed  by  the 
statute,  and  it  becomes  a  mere  trust,  which  eqxdty  will  enforce. 

Shifting  TTsecu 

These  do  not  fall  within  the  rule  of  law,  for  they  are  merely 
alternate  uses.  Thus,  a  deed  to  A  in  fee,  to  the  use  of  B  in  fee, 
and  if  G  should  pay  a  given  sum  in  a  given  time,  then  to  G  in  fee; 
the  statute  executes  the  use  to  B,  subject  to  the  shifting  use  de- 
clared in  favor  of  G. 

Chattel  Interests. 

These  interests  also  were  held  not  to  be  within  the  statute^  be- 
cause it  referred  only  to  persons  who  were  seised,  which  a  termor 
was  not,  and  so  the  statute  did  not  apply  to  a  term  for  years.  An 
assignment  of  a  lease  to  A  to  the  use  of  B  was  held  to  be  void  as 
to  the  use,  and  the  estate  was  vested  wholly  in  A.  Yet  it  was 
held,  in  those  cases,  the  uses,  though  void  in  law,  were  good  in 
equity;  and  thus  uses  were  revived  under  the  name  of  trusts,  and 
a  system  of  trusts  was  gradually  established. 

Substitution  of  Trusts. 

The  ancient  use  was  abolished,  with  its  manifold  inconveniences, 
and  a  secondary  use  or  trust  introduced,  modelled  on  true  founda- 
tions, and  suited  to  the  exigencies  of  families  and  other  civil  pur- 
poses, without  any  of  the  mischiefs  which  the  statute  of  uses  was 
meant  to  avoid. 

liimitations  of  Trusts. 

Trusts  have  been  made  subject  to  the  common  law  canons  of  de- 
scent. They  are  deemed  capable  of  the  same  limitations  as  legal 
estates.  Gurtesy  was  let  in  by  analogy  to  legal  estates,  yet,  by 
a  strange  anomaly,  dower  has  been  excluded.  Executed  trusts 
are  enjoyed  in  the  same  condition,  and  are  disposable  and  devisa- 
ble, exactly  as  if  they  were  legal  estates;  and  these  rights  the 
cestui  que  trust  possesses,  without  the  intervention  of  the  trustee. 
In  limitations  of  trusts,  either  of  real  or  personal  estates,  the  con- 
struction is  generally  the  same  as  in  like  limitations  of  legal 
estates,  though  with  a  much  greater  deference  to  the  testator's  in- 
tent. 
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Bffeot  of  fhe  statute  of  TTseB. 

If  the  statute  had  only  the  direct  effect  of  introdneing  a  change 
in  the  form  of  conyeyance,  it  has  occasioned  to  such  modifications 
of  property  as  were  suited  to  the  needs  of  mankind,  permitting 
courts  of  equity  to  establish  a  code  of  rational  jurispmdence. 

Modem  Trust  Compared  with  Ancient  Use. 

Trusts  are  now  what  uses  were  before  the  statute,  so  far  as  th^ 
are  mere  fiduciary  interests,  distinct  from  the  legal  estate,  and  to 
be  enforced  only  in  equity.  There  is  no  difference  in  the  princi- 
ples between  the  modem  trust  and  the  ancient  use,  though  there 
is  a  wide  difference  in  their  application.  The  difference  consists 
in  a  more  liberal  construction  of  them,  and  a  more  guarded  care 
against  abuse.  The  cestui  que  trust  is  seised  of  the  freehold  in 
the  contemplation  of  equity.  The  trust  is  regarded  as  the  land, 
and  the  declaration  of  trust  is  the  disposition  of  the  land. 

Equity  Favors  the  Intention  of  the  Parties. 

Though  equity  follows  the  law,  and  applies  the  doctrines  apper- 
taining to  legal  estates  to  trusts,  the  court  is  not  bound  by  the 
technical  rules  of  law,  but  takes  a  more  liberal  yiew  in  favor  of  the 
intention  of  the  parties.  An  assignment  or  conveyance  of  an  in- 
terest in  trust,  will  carry  a  fee,  without  words  of  limitation,  when 
the  intent  is  manifest 

Words  Bequisite  to  Oonstitute  a  Trust. 

The  cestui  que  trust  may  convey  his  interest  at  his  pleasure,  as 
if  he  were  the  legal  owner,  without  the  technical  forms  essential 
to  pass  the  legal  estate.  There  are  no  particular  words  or  mode 
of  expression  requisite  for  the  purpose  of  raising  trusts. 

Advantages  of  Trusts. 

The  advantages  of  trusts  in  the  management,  enjoyment,  and 
security  of  property,  for  the  multiplied  and  complicated  concerns 
of  life,  and  principally  as  respects  the  separate  estate  ot  the  wife, 
and  the  settlement  of  portions  upon  the  children,  and  the  security 
of  creditors,  increase  in  importance  as  society  enlarges  and  be- 
comes refined.  The  decisions  of  the  courts  bear  uniform  testimony 
to  this  conclusion. 

Trusts  Defined. 

A  trust,  in  its  general  sense,  is  a  right  on  the  part  of  the  cestui 
que  trust  to  receive  the  profits,  and  to  dispose  of  the  lands  in  equity. 
But  there  are  special  trusts,  for  the  accumulation  of  profits,  the 
sale  of  estates,  and  other  dispositions  of  trust  funds,  which  preclude 
all  power  of  interference  by  the  cestui  que  trust,  until  the  purposes 
of  the  trust  are  satisfied. 
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Executory  and  Executed  Truats. 

Trusts  are  of  two  kinds,  executory  and  executed.  A  trust  is  ex- 
ecutoiy,  when  it  is  to  be  perfected  at  a  future  period  by  a  conrey- 
ance  or  settlement,  as  in  the  case  of  a  conveyance  to  B,  in  trust  to 
convey  to  0.  It  is  executed,  either  when  the  legal  estate  passes,  as 
in  a  conveyance  to  B  in  trust,  or  for  the  use  of  C,  or  when  only  the 
equitable  title  passes,  as  in  the  case  of  a  conveyance  to  B,  to  the  use 
of  C,  in  trust  for  D.  The  trust  in  such  case  is  executed  in  D,  though 
he  has  not  the  legal  estate. 

Oreation  of  Trusts. 

Though  no  particular  form  of  words  be  requisite  to  create  a  trust, 
if  the  intention  be  clear,  yet  the  English  statute  of  frauds  of  Ghas. 
IL,  which  is  generally  adopted  in  this  country,  requires  this  declara- 
tion or  creation  of  trusts  of  lands  to  be  manifested  and  proved  by 
some  writing  signed  by  the  party  creating  the  trust;  and  all  grants 
or  assignments  of  trust  are  to  be  so  written  and  Mgned.  It  suffices, 
if  the  terms  of  the  trust  can  be  duly  ascertained  by  the  writing.  A 
letter  acknowledging  the  trust  wUl  suffice  to  establish  the  exist^ice 
of  it  A  trust  need  not  be  created  by  writing,  but  it  must  be  evi- 
denced by  writing. 

Resulting  Trusts. 

There  are  also  resulting  trusts  implied  by  law  from  the  manifest 
intention  of  the  parties,  and  the  nature  and  justice  of  the  case;  and 
such  trusts  are  expressly  excepted  from  the  operation  of  the  statute 
of  frauds.  Where  an  estate  is  purchased  in  the  name  of  A,  and  the 
consideration  money  is  actually  paid  at  the  time  by  B,  there  is  a 
resulting  trust  in  favor  of  B,  provided  the  payment  of  the  money  be 
clearly  proved.  The  payment  at  the  time  is  indispensable  to  the 
creation  of  the  trust,  and  this  fact  may  be  established,  or  the  result- 
ing trust  rebutted,  by  parol  proof.  So,  when  a  trust  was  declared 
only  as  to  part,  and  nothing  was  said  as  to  the  residue,  the  residue 
remaining  undisposed  of  remained  to  the  heir  at  law.  There  must 
be  the  absence  of  both  a  consideration,  and  a  declaration  of  the  use. 
If  only  part  of  the  purchase  money  be  paid  by  the  third  party,  there 
will  be  a  resulting  trust  in  his  favor  pro  tanto,  and  the  doctrine  ap- 
plies to  a  joint  purchase. 

Unlawful  Acts  of  a  Trustee. 

If  a  purchase  be  made  by  a  trustee  with  trust  moneys,  a  trust  will 
result  to  the  owner  of  the  money.  If  a  trustee  renews  a  lease,  the 
new  lease  will  be  subject  to  the  trust  affecting  the  old  one;  and  it 
is  a  well  settled  principle  that  whenever  a  trustee  or  agent  deals 
on  his  own  account,  and  for  his  own  benefit,  with  the  subject  en- 
trusted to  his  charge,  he  becomes  chargeable  with  the  purchase  as  a 
trustee.    If  a  trustee  converts  trust  property  contrary  to  his  duly, 
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the  cestui  que  trust  has  the  option  to  hold  him  responsible  person- 
ally, or  to  follow  the  property  if  not  held  by  a  bona  fide  purchaser, 
without  notice,  or  to  pursue  the  proceeds  or  the  substituted  prop- 
erty. 

Besoltlng  Trust  ii^hen  fhe  Pozpose  Falls. 

There  will  be  equally  a  resulting  trust  when  the  purpose  for  which 
an  estate  has  been  conveyed  fails,  by  accident  or  otherwise,  either 
in  whole  or  in  part,  or  if  a  surplus  remains  after  the  purposes  of  the 
estate  are  satisfied 

Enforcement  of  a  Truat. 

A  court  of  equity  will  enforce  trusts  in  other  cases,  when  substan- 
tial justice,  and  the  rights  of  third  persons  are  concerned.  If  a 
trust  be  created  for  the  benefit  of  a  third  person  without  his  knowl- 
edge, he  may,  when  he  has  notice  of  it,  affirm  the  trust  and  caU  upon 
the  court  to  enforce  the  performance  of  it 

OoUateral  Seenrities. 

Securities  given  by  a  debtor  to  his  surety  are  considered  as  trusts 
for  the  better  security  of  the  creditor's  debt;  and  chancery  will  see 
that  their  intention  be  fulfilled. 

Porchase  of  Trust  Property. 

A  purchaser  of  land,  with  notice  of  a  trust,  becomes  himself  charge- 
able as  a  trustee,  if  it  be  in  a  case  in  which  the  trustee  was  not 
authorized  to  sell.  If  a  weak  man  sell  his  estate  for  a  very  inade- 
quate consideration,  equity  will  raise  a  trust  in  favor  of  him,  or  his 
family. 

Passive  Trusts  In  New  Tork. 

The  New  Tork  statute  has  abolished  passive  trusts,  where  the 
trustee  has  only  a  naked  and  formal  title;  and  the  entire  beneficial 
interest,  or  right  in  equity,  to  the  possession  and  profits  of  land,  is 
vested  in  the  person  for  whose  ben^t  the  trust  was  created.  If  any 
such  passive  trust  be  created  by  any  disposition  of  lands  by  deed 
or  devise,  no  estate  or  interest  whatever  vests  in  the  trustee.  The 
separation  of  the  legal  and  equitable  estates  in  such  case  answers 
no  good  purpose,  and  tends  to  mislead  the  public,  obscure  titles,  and 
facilitate  fraud. 

Two  Classes  of  Trusts.    Implied  Trusts. 

The  New  Tork  statute  has  confined  trusts  to  two  classes,  implied 
and  express  or  active  trusts.  The  former  class  arise  or  result  by 
implication  of  law,  and  are  necessary  to  prevent  fraud.  They  are 
laid  under  restrictions  to  prevent  the  revival  of  passive,  in  the  shape 
of  resulting  trusts.  It  is  provided,  that  where  a  grant  for  a  valuable 
consideration  shall  be  made  to  one  person,  and  the  consideration 
paid  by  another,  no  trust  shall  result  in  favor  of  the  person  paying 
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the  money,  if  the  conveyance  was  so  made  by  consent  of  the  owner 
of  the  fund;  but  the  title  shall  vest  in  the  alienee,  subject  to  the 
claims  of  the  existing  creditors  of  the  person  paying  the  money.  The 
resulting  trust  would  still  be  valid,  however,  if  the  alienee  took  the 
deed  in  his  own  name,  without  the  knowledge  or  consent  of  the 
person  paying  the  money,  or  in  violation  of  some  trust 

Bights  of  Purchasers. 

Nor  can  a  resulting  trust  be  set  up  to  afFect  the  title  of  a  purchaser 
for  a  valuable  consideration,  without  notice  of  the  trust. 

Active  Trusts. 

These  are  where  the  trustee  is  clothed  with  some  actual  power 
of  disposition  or  management,  which  cannot  be  properly  exercised, 
without  giving  him  the  legal  estate  and  actual  possession.  This 
is  the  only  efficient  class  of  trusts,  and  is  indispensable  to  the  proper 
enjoyment  of  property.  Express  trusts  are  allowed  in  those  cases 
only,  in  which  the  purposes  of  the  trust  require  that  the  legal  estate 
should  pass  to  the  trustees. 

Allowance  of  Express  Trusts. 

Express  or  active  trusts  are  allowed:  (1)  To  sell  lands  for  the 
benefit  of  creditors.  (2)  To  sell,  mortgage,  or  lease  lands,  or  for 
the  purpose  of  satisfying  any  charge  thereon.  (3)  To  receive  the 
rents  and  profits  of  lands,  and  apply  them  to  the  use  of  any  persons; 
or  to  accumulate  the  same  for  the  purposes  and  within  the  limits 
already  mentioned. 

Estate  Vested  In  the  Trustee. 

In  all  these  cases,  the  whole  estate  in  law  and  equity  is  vested 
in  the  trustee,  subject  only  to  the  execution  of  the  trusts;  and  if 
an  express  trust  be  created  for  any  other  purpose,  no  estate  vests 
in  the  trustee;  though,  if  the  trust  authorizes  the  performance  of 
any  act  lawful  under  a  power,  it  becomes  valid  as  a  power  in  trust 

Estate  not  Embraced  In  a  Trust. 

Every  estate  and  interest  not  embraced  in  an  express  trust,  and 
not  otherwise  disposed  of,  remains  in  or  reverts  to  the  person  who 
created  the  trust;  and  he  may  dispose  of  the  lands  subject  to  the 
trust,  or  in  the  event  of  the  failure  or  termination  of  the  trust;  and- 
the  grantee  or  devisee  will  have  a  legal  estate,  as  against  all  persons 
but  the  trustee. 

Declaration  of  the  Trust. 

The  declaration  of  the  trust  must  be  contained  in  the  conveyance 
to  the  trustee,  or  the  conveyance  will  be  deemed  absolute  as  against 
the  subsequent  creditors  of  the  trustee,  without  notice  of  the  trust, 
or  as  against  purchasers  for  a  valuable  consideration,  and  without 
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notice.    When  the  trust  is  expressed  in  the  Instnunent  erecting  the 
estate,  eveiy  act  of  the  tmstee  in  contravention  of  the  trost  is  Toid. 

Assigninent  by  the  Oestui  que  Trust. 

If  the  trust  be  to  receive  the  rents  and  profits  of  land,  and  apply 
them  to  the  use  of  any  person,  during  his  life,  or  for  any  shorter 
period,  the  person  beneficially  interested  therein  oannot  asdgn,  or  in 
any  manner  dispose  of  such  interest 

Death  or  Discharge  of  a  Trustee. 

In  case  of  the  death  of  a  trustee,  the  trust  shall  not  descend  to  his 
representatives,  but  shall  be  vested  in  the  court  of  chancery,  to  be 
executed  under  its  direction.  The  court  may  also  accept  the  resig- 
nation of  a  trustee,  and  discharge  him,  or  remove  him  for  just  cause, 
and  supply  the  vacancy,  or  any  want  of  trustees,  in  its  discretion. 
It  is  settled,  that  a  trustee  who  had  accepted  a  trust,  could  not 
afterwards  divest  himself  of  it  without  performance,  unless  with 
the  assent  of  the  cestui  que  trust,  or  under  the  direction  of  chancery. 
The  provision,  that  trusts  shall  not  descend  to  the  representatives 
of  a  trustee  is  very  valuable;  for  the  trust,  in  such  case,  might  be 
deposited  very  insecurely  for  the  cestui  que  trust 

Abolition  of  Trusts  In  New  Tork. 

The  object  of  the  New  Tork  Revised  Statutes  was  to  abolish  all 
trusts  in  real  estate,  except  the  express  trusts  above  enumerated, 
and  resulting  trusts;  the  anticipated  result  being  the  destruction 
of  useless  refinements  and  distinctions;  relief  in  the  law  of  real 
property,  to  a  great  extent,  of  its  abstruseness  and  uncertainty,  ren- 
dering it  intelligent  and  consistent;  the  greater  security  of  creditors 
and  purchasers;  the  facilitation  of  the  investigation  of  titles;  the 
means  of  alienation  rendered  more  simple  and  less  expensive;  and 
litigation  in  most  cases  prevented.  But  it  is  doubtful  whether  the 
abolition  of  uses,  and  the  reduction  of  trusts  will  produce  such  mar> 
vellous  results.  The  apprehension  is,  that  the  boundaries  prescribed 
will  prove  too  restricted  for  the  future  exigencies  of  society,  and 
bar  the  jurisdiction  of  equity  over  many  cases  of  trusts,  which  should 
be  protected  and  enforced,  but  which  do  not  come  within  the  enumer- 
ated list,  nor  belong  strictly  to  the  class  of  resulting  trusts.  The 
attempt  to  bring  all  trusts  within  the  narrowest  compass  is  a  quea^ 
tionable  undertaking. 

Implied  Trusts. 

It  would  be  difficult  to  define  with  precision  the  broad  field  of 
trusts  of  which  equity  should  have  cognizance.  The  Engliah  ^stem 
of  trusts  is  a  just  code,  adapted  to  the  improvements,  wealth,  and 
wants  of  the  nation.  Nor  can  the  law  be  relieved  from  its  abstruse- 
ness and  uncertainty,  so  long  as  it  leaves  untouched  that  mysteriona 
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class  of  tmsts  arising  or  resulting  by  implication  of  law.  These 
trusts  depend  entirely  upon  judicial  construction^  and  the  law  on 
this  branch  of  trusts  is  left  uncertain.  Implied  trusts  are  liable 
to  be  extended  indeflnitdy,  in  case  there  be  no  other  way  to  enforce 
obligations  which  justice  demands. 

Power  In  Trust. 

The  New  York  statute  further  provides,  that  if  an  express  trust 
shall  be  created  for  a  purpose  not  enumerated,  and  shall  authorize 
the  performance  of  an  act  lawful  under  a  power,  the  trust  shall  be 
valid  as  a  ''power  in  trust''  This  provision  reanimates  a  class  of 
trusts  under  a  new  name,  and  opens  a  wide  door  for  discussion.  It 
is  in  vain  to  think  that  an  end  can  be  put  to  the  interminable  nature 
of  trusts  arising  in  a  great  community  blessed  with  the  enjoyment 
of  property  in  all  its  modifications.  The  usages  of  a  civilized  people 
are  the  gradual  result  of  their  wants  and  wishes.  They  form  the 
best  portion  of  their  laws.  We  cannot  check  the  enterprising  spirit 
of  gain,  the  pride  of  families,  the  anxieties  of  parents,  the  impor- 
tunities of  luxury,  the  fixedness  of  habits,  the  subtleties  of  intellect 
They  are  incessantly  active  in  engendering  distinctions  to  elude^ 
impair  or  undermine  the  fairest  and  proudest  models  of  legislation. 


794  BEAL  PROPERTY.  £PABT  TI 

LECTURE  LZn. 
FOWEB8. 

In  Oonnectlon  wlfh  XTses. 

The  simple  power  to  sell  land,  to  execute  a  deed,  to  make  a  con- 
tract, or  to  manage  any  particular  business,  with  instructionB  more  or 
less  specific,  is  not  the  power  referred  to  in  this  lecture;  but  powers  oi 
a  more  latent  and  mysterious  character,  which  derive  their  effect 
from  the  statute  of  uses.  They  are  declarations  of  trust,  and  modi- 
fications of  future  uses;  and  the  estates  arising  from  the  execution 
of  them  have  been  classed  under  the  head  of  contingent  uses,  l^ey 
are  more  convenient  than  common  law  conditions,  and  hence  have 
been  largely  introduced  into  family  settlements.  It  was  repug- 
nant to  a  feoffment  at  common  law,  that  a  power  should  be  reserved 
to  revoke  it;  and  a  power  of  entry,  for  a  condition  broken,  could 
not  be  reserved  to  a  stranger.  These  technical  difficulties  led  to 
the  introduction  of  powers  in  connection  with  uses;  and  it  is  said, 
that  modem  settlements  were  introduced,  and  powers  arose,  after 
uses  were  established  in  equity,  and  before  they  were  recognized 
at  law. 

Powers  of  Appointment  and  Kevocation. 

All  these  powers  are,  in  fact,  powers  of  revocation  and  appoint- 
ment Every  power  of  appointment  is  strictly  a  power  of  revoca- 
tion; for  it  always  postpones,  abridges  or  defeats,  in  some  degree, 
the  previous  uses  and  estates,  and  appoints  new  ones  in  their  stead. 
As  soon  as  the  power  granted  or  reserved  in  the  instrument  set- 
tling an  estate  is  exerted,  by  changing  the  old,  and  appointing 
other  uses  to  which  the  feoffee  is  to  stand  seised,  the  estate  of  the 
feoffee  is  drawn  to  the  new  uses  as  soon  as  they  arise  by  means 
of  the  power,  and  the  statute  executes  the  possession.  An  appoint- 
ment under  a  power  operates  to  substitute  one  cestui  que  use  for 
another.  The  use  arising  from  the  act  of  the  person  nominated 
in  a  deed  of  settlement,  is  a  use  arising  from  the  execution  of  a 
power.  It  is  a  future  or  contingent  use  until  the  act  be  done;  and 
then  it  becomes  an  actual  estate  by  the  operation  of  the  statute. 

Effect  of  Powers. 

By  means  of  powers,  the  owner  is  enabled,  either  to  reserve  to 
himself  a  qualified  species  of  dominion,  distinct  from  the  legal 
estate,  or  to  delegate  that  dominion  to  strangers,  and  withdraw 
the  legal  estate  out  of  the  trustee,  and  give  it  a  new  direction.  The 
power  operates  as  a  revocation  of  the  uses  declared  or  resulting^ 
by  means  of  the  original  conveyance,  and  as  a  limitation  of  new  uses. 
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I.    NATURE  AND  DIVISION  OP  POWERS. 
Parties. 

In  creating  a  power,  the  parties  concerned  in  it  are  the  donor, 
who  confers  the  power,  the  appointer  or  donee,  who  executes,  and 
the  appointee,  or  person  in  whose  favor  it  is  executed. 

Powers  Defined. 

A  power  is  an  authority,  enabling  a  person  to  dispose,  through 
the  medium  of  the  statute  of  uses,  of  an  interest,  vested  either  in 
himself  or  in  another  person.  It  is  a  mere  right  to  limit  a  use, 
and  the  appointment  is  the  event  on  which  the  use  is  to  arise. 

Olassiflcatlon  of  Powers. 

(1)  Powers  appendant  or  appurtenant  These  enable  the  party 
to  create  an  estate,  which  attaches  on  his  own  interest  If  an 
estate  be  limited  to  a  man  for  life,  with  power  to  make  leases  in 
possession,  every  lease  which  he  executes  under  the  power,  must 
take  effect  out  of  his  life  estate.  (2)  Powers  collateral  or  in  gross. 
These  do  not  attach  on  the  interest  of  the  party,  but  they  enable 
him  to  create  an  estate  independent  of  his  own.  Thus,  if  a  tenant 
in  fee  settles  his  estate  on  others,  and  reserves  to  himself  only  a 
particular  power,  the  exercise  of  that  power  must  be  on  the  interest 
created  and  settled  on  another.  A  power  given  to  a  stranger  to 
dispose  of  or  charge  the  land  for  his  own  benefit,  is  of  this  class. 
(3)  Powers  simply  collateral  are  those  which  are  given  to  a  person 
who  has  no  interest  in  the  land,  and  to  whom  no  estate  is  given. 
Thus,  a  power  given  to  a  stranger  to  revoke  a  settlement,  and 
appoint  new  uses  to  other  persons  designated  in  a  deed,  is  a  power 
simply  coUateraL 

Powers  Condemned. 

This  classification  is  important  only  with  reference  to  the  ability 
of  the  donee  to  suspend,  extinguish,  or  merge  the  power.  The  rule 
is,  that  a  power  shall  not  be  exercised  in  derogation  of  a  prior 
grant  by  the  appointer.  The  whole  division  of  powers  is  con- 
demned, as  too  artificial  and  arbitrary,  and  it  serves  to  give  an 
unnecessary  complexity  to  the  subject  by  overstrained  distinctions. 

General  and  Particular  Powers. 

Another  division  is:  (1)  General  powers,  to  be  exercised  in  fa- 
vor of  any  person  whom  the  appointer  chooses.  (2)  Particular 
powers,  to  be  exercised  in  favor  of  specific  objects. 

In  New  York. 

The  New  York  statutes  have  abolished  the  existing  law  of  powers, 
and  established  new  provisions  for  their  creation,  construction 


796  REAL  PBOPBRTT.  [PABT  VI 

and  execntioiL  A  power  is  defined  in  tiiem  to  fie  an  antfaorily  to 
do  Gome  act  in  relation  to  land%  or  the  creation  of  estates  ttieiein 
or  of  charges  thereon,  which  the  owner,  granting  or  reserving  snch 
power,  might  himself  lawfully  perform;  and  it  must  be  granted 
by  some  person  capable,  at  the  time,  of  alienatini;  such  interest  in 
the  land. 

Gteneral,  Special  and  Beneficial  Powers,  or  in  Trust. 

A  general  power,  according  to  the  statute^  authorizes  the  aliena- 
tion in  fee,  by  deed,  will,  or  charge,  to  any  alienee.  The  power  is 
special,  when  the  appointee  is  designated,  or  a  lesser  interest  than 
a  fee  is  authorized  to  be  conveyed.  It  is  beneficial  when  no  person 
other  than  the  grantee  has,  by  the  terms  of  its  creation,  any  inter- 
est in  its  execution.  A  general  power  is  in  trust,  when  any  person 
other  than  the  grantee  of  the  power  is  designated  as  entitled  to 
aU  or  part  of  the  proceeds,  or  other  benefit  to  result  from,  the  exe- 
cution of  the  power.  A  special  power  is  in  trust,  when  the  dispo- 
sitions it  authorizes  are  limited  to  be  made  to  any  other  than  the 
grantee  of  the  power;  or  when  such  other  person  is  designated,  as 
entitled  to  any  benefit  from  the  disposition  or  charge  authorized 
by  the  power. 

II.     CREATION  OF  POWERS. 

Estate  Created. 

^o  formal  words  are  requisite  to  create  or  reserve  a  power.  It 
may  be  created  by  deed  or  will;  but  the  intention  must  be  clearly 
declared.  The  creation,  execution,  and  destruction  of  powers, 
depend  on  the  intention  of  the  parties;  and  th^  are  construed 
equitably  and  liberally  in  furtherance  of  that  intention.  Nor  is 
it  material  whether  the  donee  of  the  power  be  authorized  lo  limit 
and  appoint  the  estate,  or  to  sell,  lease,  or  exchange.  A  devise  of 
an  estate  gei^erally,  or  indefinitely,  with  a  power  of  disposition 
over  it,  carries  a  fee. 

Estate  for  Idfe  Devised. 

But  where  the  estate  is  given  for  life  only^  the  devisee  takes  a 
life  estate  only,  though  a  power  of  disposition,  or  to  appoint  the 
fee  by  deed  or  will  be  annexed,  unless  other  intent  of  the  testator 
be  manifest  Words  of  implication  do  not  merge  or  destroy  an 
express  estate  for  life,  unless  it  becomes  absolutely  necessary  to 
uphold  some  manifest  general  intent  The  rule  is  more  infiexible 
where  a  specific  mode  of  exercising  the  power  is  pointed  out;  but 
if  the  estate  for  life  be  given  to  let  in  estates  to  strangers,  and  no 
specific  mode  is  required  in  the  disposition  of  the  inheritance,  then, 
if  the  intervening  estates  do  not  take  effect,  the  devisee  takes  the 
entire  fee. 
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Under  the  New  Toric  Statute. 

In  New  York,  where  an  absoliite  power  of  dlq>o8itlon,  nnac- 
comi>anied  by  any  trust,  or  a  general  and  beneficial  power  to 
diyide  the  inheritance,  shall  be  given  to  the  owner  of  a  particnlar 
estate  for  life  or  years,  snch  estate  shall  be  changed  into  a  fee, 
absolute  in  respect  to  the  rights  of  creditors  and  purchasers,  but 
subject  to  any  future  estates  limited  thereon,  in  case  the  power 
should  not  be  executed,  or  the  lands  sold  for  debt  So,  if  a  like 
power  of  disposition  be  given  to  any  person  to  whom  no  particular 
estate  is  limited,  he  takes  a  fee,  subject  to  any  future  estates  lim- 
ited thereon,  but  absolute  in  respect  to  creditors  and  purchaser?. 
The  absolute  power  of  disposition  exists,  when  the  grantee  is 
enabled,  in  his  lifetime,  to  dispose  of  the  entire  fee  for  his  own  ben- 
efit 

Devise  to  Executors. 

The  earlier  cases  established  the  distinction,  that  a  devise  of  land 
to  executors  to  sell,  passed  the  interest  in  it;  but  a  devise  that 
the  executors  shall  sell,  or  that  the  lands  shall  be  sold  by  them, 
gave  them  but  a  power.  The  New  York  statutes  declare,  that  a 
devise  of  land  to  executors  or  other  trustees,  to  be  sold  or  mortgaged, 
where  the  trustees  are  not  also  empowered  to  receive  the  rents  and 
profits,  shall  vest  no  estate  in  the  trustees;  but  the  trust  shall  be 
valid  as  a  power,  and  the  lands  shall  descend  to  the  heirs,  or  pass 
to  the  devisees  of  the  testator,  subject  to  the  execution  of  the 
power.  If  this  means,  that  a  devise  of  the  lands  to  executors  to 
be  sold,  does  not  pass  an  interest  without  a  special  authority  to 
receive  the  rents,  then  the  estate  does  not,  in  any  of  the  above 
cases,  pass  to  the  executors,  and  the  devise  is  only  a  power  simply 
collateral 

Bstate  Conveyed  to  Trustees  to  Sell. 

The  English  rule  is,  that  an  estate  may  be  conveyed  to  trustees  to 
sell,  with  a  provision  that  the  rents  meanwhile  be  received  by  the 
party  who  would  have  been  entitled  if  the  deed  had  not  been 
made,  and  yet  the  trustees  will  take  a  fee.  If  the  trust  be  vaUd  as 
a  power,  then  the  lands  to  which  the  trust  relates  remain  in,  or 
descend  to,  the  persons  entitled,  subject  to  the  trust  as  a  power. 

Trusts  to  Executors  In  New  Tork. 

The  statute  authorizes  express  trusts  to  be  created  to  sell  lands, 
for  the  benefit  of  creditors  or  legatees,  or  for  the  purpose  of  satis- 
fying charges.  Every  express  trust,  valid  as  such  in  its  creation, 
except  as  otherwise  provided  by  the  statute,  vests  the  whole  estate 
in  the  trustees;  subject  to  the  execution  of  the  trust  As  a  rule, 
it  appears,  that  every  express  trust  created  by  wUl  to  sell  lands, 
carries  the  fee  with  it;  but  if  the  executors  be  not  also  empowered 
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to  receive  the  rents  and  profitB,  they  take  no  estate,  and  the  tmst 
becomes  a  power  without  interest. 

Powera  under  the  Statute  of  Uses. 

Powers  of  appointment  and  revocation  may  be  reserved,  in  con- 
veyances under  the  statute  of  uses,  as  well  as  in  conveyances  at 
common  law;  but  the  deed  of  bargain  and  sale,  or  of  covenant  to 
stand  seised,  must  be  sustained  by  a  sufficient  consideration,  accord- 
ing to  the  nature  of  the  deed 

Power  to  Lease. 

Owing  to  the  necessity  of  a  consideration,  a  general  power  to  lease, 
at  the  discretion  of  the  donee,  cannot  be  valid,  even  in  a  bargain  and 
sale,  or  covenant  to  stand  seised;  because  a  consideration  must 
move  from  the  lessee,  or  become  a  debt  due  from  him,  at  the  time 
the  deed  creating  the  power  was  executed;  and  this  cannot  take 
place  when  the  lessee  is  not  then  designated,  as  is  the  case  in  a 
general  power.  It  is  different  in  conveyances  operating  by  way  of 
transmutation  of  possession,  as  by  fine  or  feoffment,  because  the 
feoffees  became  seised  to  uses,  and  are  bound  to  execute  them  with> 
out  reference  to  consideration. 

Power  by  Will  to  Sell  Land. 

This  power  is  a  common  law  authority,  and  it  may  also  operate 
under  the  statute  of  uses.  Lands  may  be  devised  without  the  aid 
of  the  statute  of  uses;  yet  the  statute  may  operate  on  uses  created 
by  will,  provided  a  seisin  is  raised  to  feed  the  uses  created  by  it; 
and  the  statute  will,  in  most  cases,  transfer  the  possession  to  them. 
This  question  is  now  unimportant  A  devise  to  uses,  without  a 
seisin  to  serve  the  uses,  is  good;  and  if  an  estate  be  devised  to  A 
for  the  benefit  of  B,  the  courts  will  execute  the  use  in  A  or  B,  as 
the  testator's  intention  shall  clearly  indicate;  fbr  the  Intention  con- 
trols every  such  question. 

Limit  of  the  Power. 

The  seisin  must  be  coextensive  with  the  estate  authorized  to  be 
created  under  the  power;  hence^  if  a  life  estate  be  conveyed  to  A 
to  such  uses  as  B  should  appoint,  he  cannot  appdint  any  greater 
interest  than  that  conveyed  to  A.  On  the  same  principle,  no  estate 
can  be  limited  through  the  medium  of  a  power,  which  would  not 
have  been  valid  if  inserted  in  the  deed  creating  the  power;  and 
the  estate,  valid  by  means  of  a  power,  would  have  been  so  limited 
by  way  of  use  in  the  original  deed.  When  the  object  of  the  iK>wer 
is  to  create  a  perpetuity,  it  is  simply  void ;  and  when  the  power  is 
void,  or  when  no  appointment  is  made  under  it,  the  estates  limited 
in  the  instrument  creating  the  i>ower,  take  efleot  in  the  same  man- 
ner as  if  the  power  had  not  been  inserted. 
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De&iilt  of  Appointment. 

The  qaestion  has  been  raised,  whether  the  estates  Umlted  In  de- 
fault of  appointment  are  to  be  considered  as  vested  or  contingent 
during  the  continuance  of  the  power.  It  was  finally  settled  in 
the  English  courts,  that  the  estates  so  limited  were  vested,  subject, 
neverthdess,  to  be  divested  by  the  execution  of  the  power;  the 
reason  being,  that  there  is  no  estate  limited  under  the  power  until 
the  appointment  be  made.  This  decision  applies  equally  to  per- 
sonal  estate. 

IIL    EXECUTION  OP  POWERS. 

The  Party  Executing. 

Every  person  capable  of  disposing  of  an  estate  actually  invested  in 
himself,  may  exercise  a  power,  or  direct  a  conveyance  of  the  land. 
An  infant  may  execute  a  power  simply  collateral,  and  that  only; 
and  a  feme  covert  may  execute  any  kind  of  power,  whether  col- 
lateral, appendant,  or  in  gross,  and  it  is  immaterial  whether  it 
was  given  to  her  while  sole  or  married.  The  concurrence  of  the 
husband  is  in  no  case  necessary.  In  New  York,  though  a  power 
may  be  vested  in  any  person  capable  in  law  of  holding,  it  cannot  be 
exercised  by  any  person  incapable  of  aliening  lands,  except  in  the 
case  of  a  married  woman.  She  may  execute  a  power  by  grant  or 
devise,  according  to  the  power,  without  the  concurrence  of  her  hus- 
band; but  she  cannot  exercise  it  during  infancy. 

Survival  of  a  Power.    Death  or  Kefiisal  to  Act. 

A  naked  authority,  without  interest,  given  to  several  persons,  does 
not  survive;  and  it  was  a  rule  of  the  common  law,  that  if  the 
testator,  by  his  will,  directed  the  executors,  by  name,  to  sell,  and 
one  of  them  died,  the  others  could  not  sell.  The  statute  of 
Hen.  vnL  declared,  that  executors  who  accepted  their  trust  could 
sell,  though  one  or  more  of  the  executors  should  refuse  to  act.  This 
statute  has  been  generally  re-enacted  in  this  country. 

New  Tork  Law,  as  to  Acts  of  Survivors. 

The  provision  exists  in  New  York,  but  in  other  cases  of  powers 
granted  to  more  than  one  person,  it  is  provided,  that  where  a  power 
is  vested  in  several  persons,  all  must  unite  in  its  execution;  though, 
if  previous  to  such  execution,  one  or  more  of  them  should  die,  the 
power  may  be  executed  by  the  survivors. 

Powers  of  Executors.    Question  of  Survivorship. 

In  England,  where  a  power  is  given  to  two  or  more  persons  by  their 
proper  names,  and  they  are  not  executors,  or  where  it  is  given  them 
nominatim,  as  executors,  the  power  does  not  survive  without  ex- 
press words;  but  where  it  is  given  to  several  persons  by  their  name 
.of  trust,  as  to  my  executors  or  trustees,  or  to  my  sons,  it  will  survive 
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as  long  as  the  plural  number  remains.  It  the  exeontors^  harlng  the 
power  to  sell,  are  Tested  with  any  Interest,  l^al  or  eqnitable,  in 
the  estate,  or  are  charged  with  a  trast  relatiye  to  the  estate,  and 
depending  on  the  power  to  sell,  in  these  oases,  also,  the  power  sur- 
vives. 

Power  to  Sell. 

If  the  will  directs  the  estate  to  be  sold,  without  naming  a  donee 
of  the  power,  by  implication  it  devolves  upon  the  executors,  pro- 
vided they  are  charged  with  the  distribution  of  the  fund.  The  power 
to  sell  cannot  be  executed  by  attorney,  when  personal  trust  and 
confidence  are  implied ;  for  discretion  cannot  be  delegated. 

ABslgnnient  of  Power. 

But  if  the  power  be  given  to  the  donee  and  his  assigns,  it  will  pass 
by  assignment,  if  the  power  be  annexed  to  an  interest  in  the  donee; 
and  if  it  be  limited  to  such  uses  as  A  shall  appoint,  the  owner  may 
limit  it  to  such  uses  as  another  shall  appoint  Should  the  appoint- 
ment be  to  A,  to  the  use  of  B,  the  statute  would  only  execute  the 
first  use,  and  it  would  vest  in  A  under  the  or^nal  seisin;  and  the 
use  to  B  would  be  void  at  law,  though  good  in  equity  as  a  trust 

Title  of  the  Appointee  under  a  Power. 

The  appointee  under  the  power  derives  his  title,  not  from  the  per^ 
son  exercising  the  power,  but  from  the  instrument  by  which  the 
power  of  appointment  was  created.  No  one  can  take  under  an  ap- 
pointment, who  is  incapable  of  taMng  under  the  instrument  by  which 
the  power  was  granted.  Every  instrument  of  execution  operates 
as  a  direction  of  the  use.  The  uses  declared  in  the  execution  of  the 
power  must  be  such  as  would  have  been  good,  if  limited  in  the 
original  deed.  A  general  power  of  appointment  enables  the  party 
to  appoint  the  estate  to  any  persons  he  may  think  proper,  who  may 
have  a  capacity  to  take;  but  a  special  power  restrains  him  to  the 
specified  objects;  and  lliey  equally  suspend  the  alienation  of  the 
estate. 

Estate  Executed  In  the  Appointee. 

When  the  estate  is  executed  in  the  appointee,  the  uses  before 
vested  are  divested,  and  give  place  to  the  new  uses,  under  the  char- 
acter of  shifting  and  springing  uses;  and  no  disposition  can  be  made 
by  the  possessors  of  the  legal  estate,  while  the  power  hangs  over 
it,  which  will  not  be  subject  to  its  operation. 

Deed  of  Execution  of  the  Power. 

Every  instrument  executing  a  power,  should  mention  the  estate 
or  interest  disposed  of;  and  it  is  best  to  declare  it  to  be  made  in 
exercise  of  the  power.  The  formalities  required  in  the  execution 
of  the  power  must  appear  on  the  face  of  the  instrument  The  deed  for 
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ezecnting  fhe  power  conslstB  of  two  parts,  an  execntloii  of  the  power, 
and  a  conveyance  of  the  estate.  Tet  this  is  nseless  machinery;  for 
if  Ihe  power  be  subsisting  and  valid,  the  execution  of  it  wonld,  per 
se,  divest  the  estata 

Bestoration  to  the  Original  Trustees. 

In  every  settlement  taking  effect  through  the  medium  of  uses, 
where  a  special  power  is  reserved  to  sell  or  devise,  the  deed  operates 
as  a  revocation  of  the  old  uses;  and  the  legal  estate  is  restored  to 
the  original  trustees  to  uses,  freed  from  the  uses  previously  declared. 
It  remains  in  the  trustees  for  an  instant,  ready  to  feed  the  new  uses 
limited  under  the  power.  The  donee  of  the  power  wants  no  estate 
to  appoint  or  transfer  previous  to  the  time  that  he  exercises  the 
power.  Whether  he  or  a  third  party  be  the  trustee  of  the  legal 
estate  is  immaterial.  An  estate  arises  in  the  trustee  on  the  revoca^ 
tion  of  the  former  uses^  by  means  of  the  change  of  possession  pro- 
duced by  the  statute  of  uses.  To  render  the  title  complete,  there 
must  be  an  estate  of  freehold  or  inheritance  to  supply  the  seisin  to 
uses;  there  must  be  a  person  capable  of  taking  the  use;  and  the 
use  must  be  declared  and  warranted  by  the  rules  of  law.  Should 
a  fine  be  levied  without  a  deed  to  declare  the  uses,  it  would  destroy 
all  the  powers;  but  a  deed  to  declare  or  lead  uses,  controls  the  fine. 

Execution  of  PowerB. 

When  a  mode  in  which  a  power  is  to  be  executed  is  not  defined, 
it  may  be  executed  by  deed  or  will,  or  simply  by  writing.  It 
merely  declares  the  use  upon  an  estate  already  legfdly  created  to 
serve  it;  and  the  instrument  operates  as  a  declaration  of  use,  or 
of  an  appointment  of  the  estate  under  the  power.  The  conditions 
annexed  to  the  exercise  of  the  power  must  be  strictly  complied  with, 
and  will  admit  of  no  equivalent  or  substitution.  If  a  deed  be  ex- 
pressly required,  the  power  cannot  be  executed  by  a  will;  and  if 
it  is  to  be  executed  by  will,  it  cannot  be  executed  by  any  act  in 
the  donee's  lifetime.  As  a  general  rule,  a  power  to  sell  and  convey 
does  not  confer  a  power  to  mortgage.  A  power  to  sell  for  a  specified 
sum  means  a  cash  sale,  and  not  for  approved  notes.  Where  there  are 
several  modes  of  executing  a  power,  and  no  directions  are  given,  the 
donee  may  select  his  mode.  The  strictness  required  in  the  forms  of 
execution  of  powers,  particularly  with  respect  to  the  attestation  of  in- 
struments and  revocation  led  to  acts  of  relief  being  passed  by  par- 
liament 

In  New  Tork. 

New  York  has  made  valuable  amendments  to  the  law  respecting 
the  execution  of  powers.  No  power  can  be  executed  except  by  some 
instrument  in  writing,  which  would  be  sufficient  in  law  to  pass  the 
estate  or  interest  intended  to  pass  under  the  power,  if  the  person 

BROWNB  KENT — 61 


802  REAL  PBOPEBTY.  tPABT  ¥1 

ezeonting  the  power  were  the  actual  own^;  aod  eyeiy  inBtrmnent, 
except  a  will,  in  execution  of  a  power,  shall  be  deemed  a  conveyance. 
If  a  power  to  dispose  of  lands  be  confined  to  a  disposition  by  will, 
it  cannot  be  executed  by  grant,  and  vice  versa.  Where  the  grantor 
of  a  power  shall  have  directed  it  by  an  instrument  not  sufficient  in 
law  to  pass  the  estate,  the  power  shall  not  be  void,  but  its  execution 
shall  be  governed  by  the  rules  previously  prescribed  in  the  article. 
If  he  has  directed  formalities  to  be  observed  in  the  execution  of  the 
power,  in  addition  to  those  necessary  to  pass  the  estate,  the  observ- 
ance of  such  additional  formalities  shall  not  be  essential  to  a  valid 
execution  of  the  power. 

Conditions  Annexed  to  a  Power. 

If  such  conditions  be  merely  nominal,  and  evince  no  intention  of 
actual  benefit  to  the  party  in  whose  favor  it  is  to  be  performed,  they 
may  be  wholly  disregarded  in  the  execution  of  the  power.  In  aU 
other  respects  the  intention  of  a  grantor  as  to  the  mode,  time  and 
conditions  of  the  execution  of  a  power  must  be  observed,  subject  to 
the  power  of  a  court  of  chancery  to  supply  defective  executions. 

Consent  of  Third  Persons. 

When  the  consent  of  a  third  person  to  the  execution  of  a  i)ower  is 
requisite,  the  consent  shall  be  expressed  in  the  instrument  by  which 
the  power  is  executed,  or  be  certified  in  writing  thereon. 

Omission  to  Kefer  to  the  Power. 

When  the  instrument  conveys  an  estate,  or  creates  a  charge, 
which  the  grantee  of  the  power  would  have  no  rig^t  to  convey  or 
create,  unless  by  virtue  of  the  power,  it  shaU  be  deemed  a  valid 
execution  of  the  power,  although  the  power  be  not  cited  or  referred 
to.  Lands  embraced  in  a  power  to  devise,  shall  pass  by  a  will 
purporting  to  convey  all  the  real  estate  of  the  testator,  unless  a 
contrary  intent  appear. 

Time  of  Executing  a  Power. 

A  power  cannot  be  exercised  before  the  time  intended  by  the  gran- 
tor. Powers  of  revocation,  and  appointment  and  sale,  need  not 
be  executed  to  the  full  extent  at  once.  They  may  be  exercised 
at  different  times  over  different  parts  of  the  estate,  or  over  the 
whole  estate,  if  not  to  the  whole  extent  of  the  power.  Nor  does 
an  appointment  by  way  of  mortgage  exhaust  a  power  of  revocation, 
for  it  is  only  a  revocation  pro  tanto. 

Power  need  not  be  Kedted. 

The  power  may  be  executed  without  reciting  it,  or  even  ref errinjg 
to  it;  provided  the  act  shows  that  the  donee  had  in  view  the  snlh 
{ect  of  the  power.     In  the  case  of  wills,  it  is  now  the  settled  role^ 
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that  in  respect  to  the  execution  of  a  power,  there  must  be  a  refer- 
ence to  the  snbject  of  it,  or  to  the  power  Itself;  unless  it  be  in  a 
case  in  which  the  will  wonld  be  inoperative,  without  the  aid  of  the 
power,  and  the  intention  to  execute  the  power  became  manifest 

Kule  of  Oonstruction. 

The  general  rule  of  construction,  both  as  to  deeds  and  wills,  is 
that  if  there  be  an  interest  and  a  power  existing  together  in  the 
same  person,  over  the  same  subject,  and  an  act  to  be  done  without 
a  particular  reference  to  the  power,  it  will  be  applied  to  the  inter- 
est, and  not  to  the  power.  If  there  be  any  legal  interest  on  which 
the  deed  can  attach,  it  will  not  execute  a  power.  If  an  act  will 
work  two  ways,  the  one  by  an  interest  and  the  other  by  a  power, 
and  the  act  be  indifferent,  the  law  will  attribute  it  to  the  interest, 
and  not  to  the  authority. 

Intent  in  Will  to  Execute  a  Power. 

A  general  disposition  by  will  does  not  include  property  over 
which  the  party  had  only  a  power,  unless  an  intention  to  execute 
the  power  could  be  inferred.  A  will  need  not  contain  express  evi- 
dence of  an  intention  to  execute  a  power.  If  it  be  made  without 
any  reference  to  the  power,  it  operates  as  an  appointment  under 
the  power,  provided  it  cannot  have  operation  without  the  power. 
The  intent  must  be  clear;  and  if  the  will  does  not  refer  to  a  power, 
or  the  subject  of  it,  and  the  words  of  the  will  may  be  satisfied  with- 
out supposing  an  intention  to  execute  the  power,  then,  unless  the 
intent  to  execute  the  power  be  clearly  expressed,  it  is  no  execution 
of  it 

Constralng  the  Instrument. 

T\Tiere  the  party  has  a  power,  and  also  an  interest,  the  intention 
of  the  party  is  the  great  object  of  inquiry;  and  the  instrument 
is  construed  to  be  either  an  appointment  or  a  release;  that  is, 
either  as  an  appointment  of  a  use  in  execution  of  a  power,  or  a 
conveyance  of  the  interest,  according  to  the  intention  of  the  party. 

It  may  indeed  operate  as  an  appointment,  and  also  as  a  conveyance. 

Powers  of  Revocation. 

In  a  deed  executing  a  power,  a  power  of  revocation  and  new  ap- 
pointment may  be  reserved;  though  the  deed  creating  the  power 
does  not  authorize  it  A  power  to  be  executed  by  will,  is  always 
revocable  by  a  subsequent  will.  But  though  the  original  power 
expressly  authorizes  the  donee  to  appoint,  and  revoke  his  appoint- 
ment, yet,  if  the  power  be  executed  by  deed,  it  is  held  that  there 
must  be  a  power  of  revocation  reserved  in  the  deed,  or  the  appoint- 
ment cannot  be  revoked. 
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New  Power  on  Baoh  Bzecntlon  of  the  Power. 

On  every  execution  of  the  power,  a  new  power  of  revocation  mnst 
be  reserved;  and  a  mere  power  of  revocation  in  a  deed  executing 
the  power,  will  not  authorize  a  limitation  of  new  uses.  Yet  there 
is  no  good  reason  why  a  general  power  of  revocation  in  the  original 
deed  creating  the  power,  should  not  embrace  all  future  execution, 
since  it  is  allowed  to  be  affected  repeatedly  by  new  powers  of  revo- 
cation, and  since  a  power  of  revocation  in  the  original  settlement 
is  tantamount  to  a  power,  not  only  of  revocation,  but  of  limitation 
of  new  uses;  for  he  who  has  a  power  to  revoke,  has  a  power  to  limit 

Beneficial  Powers,  when  Irrevocable. 

In  New  York,  beneficial  powers,  or  those  in  trust,  are  irrevocable, 
unless  an  authorily  to  revoke  than  be  granted  or  reserved  in  the 
instrument  creating  the  power.  Where  the  grantor  in  any  con- 
veyance shall  reserve  to  himself  for  his  own  benefit  an  absolute 
power  of  revocation,  he  shall  be  deemed  the  absolute  owner  of  the 
estate,  so  far  as  the  rights  of  purchasers  or  creditors  are  ccmcemed. 
The  grantor,  in  any  conveyance  in  New  York,  may  reserve  to  him- 
self any  power,  beneficial  or  in  trust,  which  he  might  lawfully  grant 
to  another. 

Belates  Back  to  the  Instrument. 

An  estate  created  by  the  execution  of  a  power,  takes  effect  in 
the  same  manner  as  if  it  had  been  created  by  the  deed  which  raised 
the  power.  The  party  takes  under  the  authorily,  and  under  the 
grantor  of  the  power,  both  as  to  real  and  personal  property,  in  like 
manner  as  if  the  power,  and  the  instrument  executing  the  power, 
had  been  incorporated  in  one  instrument.  TMs  rule  will  not  be 
permitted  to  impair  the  intervening  rights  of  strangers  to  the  power. 
The  deed  under  the  power  must  be  recorded.  It  does  not  take 
effect  by  relation,  from  the  date  of  the  power,  so  as  to  interfere  with 
intervening  rights,  l^e  ancient  doctrine  was,  that  a  naked  {>ower 
could  not  be  barred  or  extinguished  by  disseisin,  fine  or  f eofbnent. 

Claims  of  Oreditors. 

The  beneficial  interest  which  a  person  takes  under  the  execution 
of  a  power,  forms  part  of  his  estate,  and  is  subject  to  his  debt& 
The  appointment  cannot  be  made,  so  as  to  protect  the  property 
from  the  debts  of  the  appointee.  Equity  goes  further,  and  holds, 
that  where  a  person  has  a  general  power  of  appointment  over  prop- 
erty, and  he  actually  exercises  his  power,  whether  by  deed  or  will, 
the  property  appointed  shall  form  part  of  his  assets,  and  be  subject 
to  the  claims  of  creditors,  in  preference  to  the  claims  of  the  ap- 
pointee. 
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Defective  Ezecutton  of  a  Power  Aided. 

The  party  mait  have  executed  the  power,  or  done  tozae  act  indi- 
cating snch  intention;  for  though  eqoily  will,  in  certain  eases,  aid 
a  defective  execution  of  a  power,  it  will  not  supply  the  total  want 
of  any  execution  of  it  It  was  held,  that  where  a  person  had  a 
power  to  charge  an  estate  for  such  uses,  as  he  should  think  fit,  and 
he  had  by  deed  appointed  it  for  the  benefit  of  his  children,  the 
direction  should  be  changed,  and  the  fund  applied  for  the  payment 
of  his  debts.  But  if  he  wholly  omitted  to  appoint,  the  court  had 
not  gone  so  far  as  to  do  it  for  him,  though  it  would  appear  to  be 
reasonable  in  equity,  when  creditors  were  concerned.  Lord  Erskine 
said  that  equity  would  aid  the  defective  execution  of  a  power,  and 
refuse  to  interfere  where  there  was  no  execution  of  it  There  was 
admitted  to  be  no  good  reason  or  justice  in  this  distinction. 

General  and  Particular  Powers. 

Property,  over  which  dominion  was  exercised  by  virtue  of  a 
general  power,  was  considered  as  absolute  property,  so  far  as  to 
be  liable  for  debts;  but  if  it  be  a  particular  power  to  appoint  for 
third  persons  designated  in  the  power,  and  not  for  the  benefit  of 
the  donee  of  the  power,  the  conclusion  would  be  different 

Application  of  the  Fund. 

Creditors  have  no  right  to  have  the  money  raised  out  of  the  estate 
of  a  third  person,  when  the  power  was  not  executed;  and  a  court 
of  equity  will  not,  by  its  own  act,  charge  an  estate,  and  supply  the 
want  of  the  execution  of  a  power.  This  would  be  to  destroy  all 
distinction  between  a  power  and  absolute  property;  and  though 
the  money  which  the  party  possessing  a  power  has  a  right  to  raise 
may  be  considered  his  property,  yet  the  party  to  be  affected  by  the 
execution  of  the  power  can  only  be  charged  in  the  manner  and 
to  the  extent  specified  at  the  creation  of  the  power.  The  courts 
only  assume  to  direct  the  application  of  the  fund  raised  by  virtue 
of  tiie  power,  and  to  hold  it  to  be  assets  for  the  payment  of  debts. 

Equity  Control  over  the  Execution  of  Powers. 

The  New  York  statutes  have  removed  these  difficulties,  and  given 
relief  to  the  creditor,  by  rendering  the  execution  of  the  power  im- 
perative in  certain  cases,  and  making  the  jurisdiction  in  equity  co 
extensive  with  the  requisite  relief.  Thus,  every  special  and  bene 
ficial  power  is  made  liable  in  equity  to  the  claims  of  creditors,  in 
the  same  manner  as  other  interests  that  cannot  be  reached  by  an 
execution  at  law,  and  the  execution  of  the  power  may  be  decreed 
for  the  benefit  of  creditors. 
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Oomptilsory  Performance  of  a  Trust. 

It  is  declared,  that  every  tmst  power,  in  the  benefits  of  which 
third  parties  are  interested,  becomes  an  imperative  duty  on  the 
grantee,  unless  its  execution  be  dependent  expressly  on  his  wQl; 
and  the  performance  of  it  may  be  compelled  in  equity,  for  the  bene- 
fit of  the  parties  interested.  Nor  does  it  cease  to  be  imperative, 
though  the  grantee  has  the  right  to  select  any  and  exclude  others 
of  the  persons  designated  as  the  objects  of  the  trust. 

Distribution  by  Trustees. 

Where  a  disposition  under  a  power  is  directed  to  be  made  to  w 
among  several  persons,  without  specifying  the  share  or  sum  to  be 
allotted  to  each,  all  the  parties  designated  shall  be  entitied  to  an 
equal  proportion.  But  if  the  manner  or  proportion  be  left  to  trustees 
they  may  allot  in  the  distribution  the  whole  to  any  one  or  more 
of  the  persons,  in  exclusion  of  the  others. 

XTnexecuted,  or  Defective  Execution. 

If  the  trustee  of  a  power,  with  the  right  of  selection,  dies,  leaving 
the  power  unexecuted,  or  if  the  execution  of  a  power  in  trust  be 
defective,  in  whole  or  in  part,  its  execution  is  to  be  decreed  in  equity 
for  the  benefit  equally  of  all  the  persons  designated  as  objects  of 
the  trust  The  execution,  in  whole  or  in  part,  of  any  trust  power, 
may  also  be  decreed  in  equity  for  the  benefit  of  creditors  or  as- 
signees of  any  person  entitied,  as  one  of  the  objects  of  the  trust,  to 
compel  its  execution.  So,  purchasers  for  a  valuable  consideration, 
claiming  under  defective  execution  of  a  power,  are  entitled  to  the 
same  relief  in  equity  as  purchasers  in  any  other  case.  Instruments 
in  execution  of  a  power  are  equally  affected  by  fraud  as  conveyances 
by  owners  and  trustees. 

lien  of  a  Power. 

Every  power  is  also  made  a  lien  or  charge  upon  the  land  which  it 
embraces,  as  against  creditors  and  purchasers  in  good  faith,  and 
without  notice  of  or  from  any  person  having  an  estate  in  such  lands, 
from  the  time  the  instrument  containing  the  power  is  recorded;  and 
as  against  all  other  persons  from  the  time  the  instrument  takes 
effect 

Allotment  and  Distribution. 

The  rule  at  common  law  was,  to  require  some  allotment,  however 
small,  to  each  person,  where  the  power  was  given  to  appoint  to  and 
among  several  persons;  but  the  rule  in  equily  requires  a  real  and 
substantial  portion  to  each,  and  a  mere  nominal  allotment  to  one 
is  deemed  illusory  and  fraudulent  Where  the  distributicm  is  left 
to  discretion,  without  any  prescribed  rule,  as  to  such  of  the  children. 
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as  the  tmstee  may  think  proper,  he  may  appoint  to  one  only.  Bnt 
if  the  words  be  ''among  the  children  as  he  should  think  proper/'  each 
must  have  a  share.  In  New  York,  the  distribution,  under  such  power 
of  appointment,  must  be  equaL 

Non-Exeoutlon  of  a  Power. 

Though  the  non-execution  of  a  naked  power  will  never  be  aided,  yet, 
if  the  power  be  one  which  it  is  the  duty  of  the  party  to  execute,  he 
is  a  trustee  for  the  exercise  of  the  power,  and  has  no  discretion 
whether  he  will  or  will  not  exercise  it.  Chancer^'  will  not  permit 
his  negligence  or  accident  to  disappoint  the  Interests  of  those  per- 
sons for  whose  benefit  he  is  called  upon  to  execute  it. 

Interferexioe  of  Chancery. 

The  assistance  of  chancery  is  granted  in  favor  of  creditors  and 
bona  fide  purchasers,  who  rest  their  claim  upon  valuable  considera- 
tion, and  in  favor  of  relatives,  whose  claims  as  appointees  are  founded 
upon  the  considerations  of  marriage  or  blood,  or  where  the  non-execu- 
tion arises  from  fraud. 

Extent  of  the  Power. 

A  power  will  enable  the  donee  to  dispose  of  a  fee,  though  it  contain 
no  words  of  inheritance,  as  in  the  case  of  a  power  given  by  a  testator 
to  seU  or  dispose  of  lands;  and  this  construction  is  adopted  in  favor 
of  the  testator's  intention.  Bo,  a  power  to  charge  an  estate,  with 
no  check  as  to  amount,  will,  in  equity,  authorize  a  charge  to  the 
utmost  value.  It  is  equivalent  to  a  disposition  of  the  estate  itself, 
in  trust  to  sell  and  divide  among  the  objects.  A  power  to  grant 
or  appoint  the  land,  will  authorize  a  charge  upon  it;  and  a  power 
to  sell  and  raise  money,  implies  a  power  to  mortgage. 

Change  in  the  Execution  of  the  Power. 

If,  however,  the  interest  be  expressly  indicated  by  the  power,  a 
different  estate  cannot  be  appointed  under  it;  though,  without 
positive  words  of  restriction,  a  lesser  estate  than  that  authorized 
may  be  limited.  The  intention  of  the  donor  of  the  power  governs 
in  the  construction  of  powers;  to  carry  out  which,  the  courts  will 
vary  the  execution  of  the  power,  and,  as  the  case  may  require,  either 
enlarge  a  limited  to  a  general  power,  or  cut  down  a  general  power 
to  a  particular  purpose.  A  power  to  appoint  to  relations  extends 
to  all  capable  of  taking  within  the  statute  of  distributions.  But, 
on  the  other  hand,  a  power  to  appoint  to  children,  will  not  authorize 
an  appointment  to  grandchildren.  This  is  a  harsh  but  true  con- 
struction of  the  rule. 

Power  not  Void  for  Excess. 

No  appointment  is  void  for  excess,  except  so  far  as  the  appoint- 
ment is  excessive.    The  execution  of  a  power  may  be  good  in  part, 
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and  bad  in  part;  and  the  exeem  only  will  be  void.  The  realdne  will 
be  good,  when  there  is  a  complete  execution  of  the  power,  and  only 
a  diatinet  and  independent  limitation  onanthorizedly  added,  clearly 
dlstingoishable;  as  in  a  power  to  lease  for  twenty  yearn,  and  the 
lease  be  made  for  twenly  six  years. 

IV.     EXTINGUISHMENT  OF  POWERS. 

Lease  Ghranted  out  of  a  Donee's  Interest. 

Some  snbtle  distinctions  exist  in  the  English  law,  in  cases  where 
powers  are  to  be  deemed  suspended,  merged,  or  extinguished.  If 
a  lease  be  granted  ont  of  the  interest  of  a  donee  of  a  power  append- 
ant, it  cannot  be  defeated  by  a  subsequent  exercise  of  the  power. 
The  lease  does  not  strictly  suspend  its  exercise;  but  the  future  ope^ 
ation  of  the  power  must  be  in  subordination  to  the  lease,  and  the 
estate  created  by  it  cannot  vest  in  possession,  until  the  previously 
created  lease  expires.  The  donee  of  a  power  cannot  defeat  his  own 
grant.  Nor  can  the  donee  of  a  power  simply  collateral,  suspend  or 
extinguish  it  by  any  act  of  his  own. 

Alienation  of  the  Estate  Extinguishes  a  PoTirer. 

But  a  total  alienation  of  the  estate  extinguishes  a  i>ower  append- 
ant, or  in  gross;  as  if  a  tenant  for  life,  with  a  power  to  grant  leases 
in  possession,  conveys  away  his  life  estate,  the  power  is  gone;  for 
the  exercise  of  it  would  be  derogatory  to  his  own  grant;  and  to  the 
prejudice  of  the  grantee.  Even  a  conveyance  of  the  whole  estate, 
by  way  of  mortgage,  extinguishes  a  power  appendant  or  appurtenant 
Whether  a  person  having  a  life  estate,  with  power  collateral  or  in 
gross  to  appoint,  can  exercise  the  power  after  having  parted  with 
his  life  estate  is  a  question;  but  presumably  the  power  is  not  de- 
stroyed, for  the  estate  parted  with  is  not  displaced  by  the  exercise 
of  the  power;  though  to  avoid  doubt,  it  is  usual  first  to  appoint  the 
estate,  and  then  to  convey. 

How  Extinguished. 

All  these  various  powers,  except  the  last,  may  be  extinguished  by 
a  release  to  one  who  has  an  estate  of  freehold  in  the  land;  and 
also,  as  a  general  rule,  by  a  common  recovery,  fine  or  feoffment,  which 
conveyances,  says  Sir  Matthew  Hale,  extinguish  all  rights,  con- 
ditions and  powers  belonging  to  the  land,  as  well  as  the  land  itself. 

Merger  of  the  Power. 

It  has  been  a  question  of  much  discussion,  whether  a  power  was 
not  merged  in  the  fee,  in  the  case  of  an  estate  limited  to  such  uses 
as  A  should  appoint,  and,  in  default  of  appointment,  to  himself,  in 
fee.  The  weight  of  authority  holds  that  the  power  is  not  extin* 
guished,  and  may  well  subsist  with  and  qualifly  the  fee.  In  New 
York  the  power  is  apparently  extinguished  in  such  a  case;  for  thp 
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statute  declares,  that  in  all  cases  where  an  absolute  power  of  dis- 
position is  given,  and  no  remainder  is  limited  on  t|ie  estate  of  the 
grantee  of  the  power,  he  takes  an  absolute  fee;  and  every  power  of 
disposition  is  deemed  absolute  when  the  grantee  is  enabled  to  dis- 
pose of  the  entire  fee  for  his  own  benefit  The  statute  wisely  holds, 
that  there  is  no  distinction  between  the  absolute  power  of  disposi- 
tion and  the  absolute  ownership;  and  that  any  distinction  is  dan- 
gerous to  the  rights  of  creditors  and  purchasers. 

Doctrine  of  Settlements. 

Uses,  trusts  and  powers  are  the  foundation  of  those  voluminous 
settlements,  to  which  we,  in  this  country,  are  comparative  strangers, 
and  which  are  embarrassing  by  the  variety  and  complexity  of  their 
provisions.  The  ground  work  of  the  oi)eration  of  a  family  settlement 
is  the  conveyance  of  a  fee  to  a  grantee  or  releasee  to  uses,  who  is 
usually  a  stranger,  and  whose  functions  and  interests  are  generally 
merely  nominal.  Then  follow  the  various  modified  interests  in  the 
shape  of  future  uses,  which  constitute  the  essential  part  of  the 
settlement  They  are  usually  limited  to  the  father  or  husband  for 
life,  then  to  the  wife  for  life,  then  to  the  eldest  and  other  sons  in 
succession  in  tail,  with  remainder  to  the  daughters,  and,  on  failure 
of  issue,  to  the  right  heirs  of  the  settler.  The  estate  is  subject  to  a 
variety  of  charges  for  family  purposes,  and  acts  of  ownership  be- 
come necessary  in  relation  to  the  estate,  and  to  the  objects  of  the 
settlement 

Introduction  of  Powers. 

This  requires  the  introduction  of  powers  of  leasing,  selling,  ex- 
changing and  charging  the  lands,  reserving  a  power  to  modify  the 
dispositions  in  the  settlement,  as  exigencies  may  require.  It  is  done 
by  a  general  power  of  appointment  in  the  first  instance,  or  by  adding 
to  the  limitations  a  power  of  revocation  and  new  appointment 
Powers  are  the  mainspring  of  this  machinery. 

Intricacy  of  Settlements. 

The  doctrine  of  settlements  in  England  has  become  an  abstruse 
science,  monopolized  by  a  body  of  conveyancers,  and  by  their  tech- 
nical and  verbose  provisions,  is  almost  inaccessible  to  the  profes- 
sion at  large.  These  complicated  contrivances  have  sometimes  be- 
come potent  engines  of  mischief,  planted  in  the  heart  of  landed  es> 
tates.  The  Bevised  Statutes  of  New  York  have  made  great  alterar 
tions,  and  some  valuable  improvements  in  the  law. 
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LECTURB  LXm 
ESTATES  Ur  BEVEBSIOir. 

Revendon  Beflned. 

A  reversion  is  the  return  of  land  to  the  grantor  and  his  h^rs, 
after  the  grant  is  over.  It  is  the  residue  of  an  estate  left  in  the 
grantor,  or  his  heirs,  or  in  the  heirs  of  a  testator,  commencing  in 
I>oss€^ssion  on  the  determination  of  a  particular  estate  granted  or 
devised.  It  assumes,  that  the  original  owner  has  not  parted  with 
his  whole  estate  or  interest  in  the  land;  and  therefore,  if  he  grants 
land  in  tail,  or  for  life,  or  years,  he  has  an  interest  in  the  reversion. 
If  he  has  only  a  possibility  of  reverter,  as  in  the  case  of  a  qualified 
or  conditional  fee  at  common  law,  he  has  no  reversion. 

Of  Feudal  Origin. 

The  doctrine  of  reversions  was  derived  from  the  feudal  oonstitn- 
tion,  says  Blackstone.  Reversion,  in  the  general  sense,  is  a  return 
of  the  estate  to  the  original  owner,  after  the  limited  estate  carved 
out  of  it  has  determined.  The  practice  of  hiring  land  for  a  limited 
time,  and  paying  rent  to  the  owner  of  the  soil,  which  is  a  usual 
incident  to  a  reversion,  was  known  to  the  ancient  Romans,  and  was 
regulated  in  the  code  of  the  ancient  Hindoos. 

IncidentB  to  Beversions. 

The  reversion  arises  by  the  operation  of  law,  and  not  by  deed 
or  will;  and  it  is  a  vested  interest  or  estate,  inasmuch  as  the  pa:«on 
entitled  to  it  has  a  fixed  right  of  future  enjoyment  It  is  an 
incorporeal  hereditament,  and  may  be  conveyed,  either  in  whole  or 
in  part,  by  grant,  without  livery  of  seisin.  A  grant  of  the  reversion 
of  an  estate,  absolutely  or  by  way  of  mortgage,  passes  the  right 
to  rents  that  subsequently  become  due  as  incident  to  the  rever- 
sion, but  not  the  rents  then  in  arrear. 

Beversioiis  Expectant  as  Assets. 

Beversions  expectant  on  the  determination  of  an  estate  for  years 
are  immediate  assets  in  the  hands  of  the  heir;  but  are  not  so  in  estates 
for  life,  during  the  continuance  of  the  life  estate,  and  the  creditor 
takes  judgment  for  assets  in  future.  If  the  reversion  be  expectant 
on  an  estate  tail,  it  is  not  assets  during  the  continuance  of  such 
estate,  as  the  reversion  is  of  little  value,  because  it  is  in  the  power 
of  the  tenant  in  tail  to  destroy  it 

Actions  at  Law  by  the  BeTersioner. 

The  reversioner,  having  a  vested  interest  in  the  reversion,  is  enti- 
tled to  his  action  of  case  for  an  injury  done  to  the  inheritance 
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Also  to  an  actioii  In  the  nature  of  waste  against  a  stranger^  while 
the  estate  is  in  possession  of  the  tenant  The  injury  must  be  of 
such  a  permanent  nature  as  to  affect  the  reversionaiy  right 

Fealty  and  Bent. 

The  usual  incidents  to  the  reversion,  under  the  English  law,  are 
fealty  and  rent  The  latter  passes  with  a  grant  or  assignment  of 
the  reversion.  It  is  not  inseparable,  and  may  be  severed  from  the 
reversion,  and  ezoepted  out  of  the  grant,  by  special  worda 


.\ 
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IiECTURS  LXIV. 

Jour T  INTEREST  nr  bstatbs. 

What  Ooxurtltates. 

A  joint  interest  may  be  had  ^ther  in  the  title  or  poflseBsion 
of  land.  Two  or  more  persons  may  have  an  interest  in  connection 
in  the  title  to  the  same  land,  either  as  joint  tenants  or  coparceners^ 
or  in  the  possession  of  the  same,  as  tenants  in  common. 

I.    JOINT  TENANTS. 
DeflnedL 

These  are  persons  who  own  lands  by  a  joint  title,  created  ezjH'essly 
by  one  and  the  same  deed  or  wilL  They  hold  oniformly  by  por- 
chase.  The  general  rule  is  that  the  estate  held  in  joint  tenancy 
must  be  of  the  same  duration  or  nature,  and  quantity  of  interest, 
whether  the  estates  of  the  several  joint  tenants  be  in  fee  or  in 
tail,  or  for  life  or  for  years.  But  this  is  subject  to  explanation. 
Two  persons  may  have  a  joint  estate  for  life,  with  remainder  to 
one  of  them  in  fee,  and  if  he  who  has  the  fee  first  dies,  the  survivor 
takes  the  whole  estate  for  life.  So,  they  may  have  an  estate  in 
joint  tenancy  for  their  lives,  with  several  inheritances. 

Jolntare  in  Different  Estates. 

Coke  asserted,  that  an  estate  of  freehold  and  an  estate  for  years 
could  not  stand  in  jointure;  but  he  admitted,  that  there  might  be 
two  joint  tenants,  the  one  for  life,  and  the  other  in  fee.  Where 
the  fee  is  limited,  by  one  and  the  same  conveyance,  to  two  persons, 
and  to  the  heirs  of  one  of  them,  it  is  a  good  jointure.  They  are, 
in  such  a  case,  joint  tenants  of  a  life  estate,  with  a  remainder  in 
fee  to  one  of  them.  The  rule  that  the  estates  of  the  joint  tenants 
must  be  created  at  one  and  the  same  time,  as  well  as  by  one  and 
the  same  title,  does  not  apply  to  uses  and  executory  devises. 

Life  Estate  to  Self  and  Future  Wife. 

If  a  person  makes  a  feoffment  in  fee  to  the  use  of  himself  for  life, 
and  of  such  wife  as  he  should  afterwards  marry,  for  their  joint 
lives,  he  and  such  wife  become  joint  tenants,  though  they  come  to 
their  estates  at  different  times.  The  estate  of  the  wife  is  in  abey- 
ance until  the  marriage,  and  then  it  has  relation  baok,  and  takes 
effect  from  the  original  time  of  creation. 

Devise  to  the  Use  of  Children. 

So,  if  there  be  a  devise  or  limitation,  to  the  use  of  the  children 
of  A,  the  estate  may  vest  in  joint  tenancy  to  one,  and  afterwards 
in  other  children,  as  they  are  born. 
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Acts  of  One  Joint  Tenant. 

The  benefldal  acts  of  one  joint  tenant,  respecting  the  estate,  will 
ennre  eqnaDy  to  the  advantage  of  alL  One  joint  tenant  may 
distrain  for  rent,  and  appoint  a  bailiff  for  that  purpose,  unless  the 
other  expressly  dissents.  Each  may  enter  npon  the  land  and  exer- 
cise every  reasonable  act  of  ownership;  yet  one  joint  tenant  is  liable 
to  his  companion  for  waste  committed  and  for  the  rents  of  the 
joint  estate  collected  by  him.  Joint  tenants  have  one  entire  and 
connected  ric^ht,  and  mnst  join  and  be  joined  in  all  actions  respect- 
ing the  estate. 

Bach  Has  the  Entire  Possession. 

Joint  tenants  are  seised  per  my  et  per  tont,  and  each  has  the 
entire  possession,  as  well  of  every  parcel  as  of  the  whole.  They 
have  each,  if  there  be  two,  an  undivided  moiety  of  the  whole.  A 
joint  tenant  is  seised  of  the  whole;  bnt  for  the  purpose  of  alienation, 
and  to  forfeit,  and  to  lose  by  default  in  a  praecipe,  he  is  seised  only 
of  his  undivided  part  or  proportion. 

Doctrine  of  SnrviTorsIiip. 

The  jus  accrescendi  or  doctrine  of  survivorship  is  the  distinguish- 
ing incident  of  title  by  joint  tenancy,  and  at  common  law,  the 
entire  tenancy  or  estate,  upon  the  death  of  any  of  the  joint  tenants, 
went  to  the  survivors;  the  last  survivor  taking  an  estate  of  inherit- 
ance. The  whole  estate  or  interest  hdd  in  joint  tenancy,  whether 
an  estate  in  fee^  or  for  life,  or  for  years,  or  if  a  personal  Chattel, 
passed  to  the  last  survivor,  and  vested  in  him  absolutely.  It  passed 
to  him  free  from  all  charges  made  by  the  deceased  oo-t^mnt 

Devise  of  a  Joint  Tenant. 

Hence,  a  joint  tenant  cannot  devise  his  interest  in  the  land;  and 
if  he  make  a  will,  and  subsequently  becomes  solely  seised  by  sur- 
vivorship, the  will  does  not  operate  upon  the  title  so  acquired,  with- 
out the  solemnity  of  republication.  The  same  instantaneous  transit 
of  the  estate  to  the  survivor,  bars  all  claim  of  dower  on  behalf  of  the 
widow  of  the  deceased  joint  tenant 

Judgments  against  a  Joint  Tenant. 

But  the  charges  made  by  a  joint  tenant,  and  judgments  against 
him,  will  bind  his  assignee,  and  him  as  survivor. 

Feudal  Policy. 

The  common  law  favored  title  by  joint  tenancy,  by  reason  of  Its 
right  of  survivorship.  Its  policy  was  averse  to  the  division  of  ten- 
ures, because  it  tended  to  multiply  the  feudal  services.  It  is 
said,  that  the  reason  of  that  policy  ceased  with  the  abolition  of 
tenures,  and  that  the  courts  are  no  longer  inclined  to  favor  them, 
as  they  are  estates  which  make  no  provision  for  posterity. 
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Where  Btile  of  Survivonhlp  not  Applicable. 

The  right  of  survivorship  is  not  applicable  to  the  case  of  money 
loaned  by  two  or  more  creditors  on  a  joint  mortgage.  It  is  rejected 
in  all  cases  of  jMurtnerships,  for  it  wonld  operate  unjustly,  "bk  this 
country,  the  title  by  joint  tenancy  is  very  much  reduced  in  extent, 
and  the  incident  of  survivorship  destroyed,  except  where  neces- 
sary, as  in  titles  held  by  trustees. 

Joint  Tenancy  in  the  United  States. 

In  New  York  estates  in  joint  tenancy  have  been  abolished,  ex- 
cept where  vested  in  executors  and  other  trustees,  unless  the 
estate  was  expressly  declared  in  the  deed  or  wiU  creating  it  In 
several  states,  joint  tenancy  is  placed  under  the  same  restrictions 
as  in  New  York,  while  in  many  others  it  is  abolished. 

Estates  Belonging  to  Husband  and  Wife. 

The  destruction  of  joint  tenancies  does  not  apply  to  convey- 
ances to  husband  and  wife,  which,  in  legal  construction,  are  not 
strictly  joint  tenancies,  but  conveyances  to  one  person.  They  can- 
not take  by  moieties,  but  they  are  both  seised  of  the  entirety,  and 
the  survivor  takes  the  whole.  During  their  joint  lives,  neither  of 
them  can  aliene  so  as  to  bind  the  other;  nor  is  such  an  estate 
affected  by  the  statutes  of  partition.  If  an  estate  be  conveyed 
expressly  in  joint  tenancy  to  a  husband  and  wife,  and  to  a 'Stranger, 
the  latter  takes  a  moiety,  and  the  husband  and  wife  as  one  person 
the  other  moiety.  But  if  the  husband  and  wife  had  be^i  seised 
of  the  lands  as  joint  tenants  before  their  marriage,  they  would 
continue  joint  tenants  afterwards,  as  to  that  land.  It  is  said, 
that  husband  and  wife  may,  by  express  words,  be  made  tenants 
in  common  by  a  gift  made  to  than  during  covertura 

Joint  Tenancy  Destroyed. 

Joint  tenancy  may  be  destroyed  by  destroying  any  of  its  con- 
stituent unities  except  that  of  time.  If  A  and  B  be  joint  tenants, 
and  A  conveys  his  joint  interest,  being  his  moiety  of  the  estate,  to 
0,  the  joint  tenancy  is  severed,  and  turned  into  a  tenancy  in  com- 
mon, as  between  A,  B  and  G,  for  they  hold  under  different  con- 
veyances. If  one  of  three  joint  tenants  releases  his  share  to  one 
of  his  companions,  there  would  be  a  tenancy  in  common  as  to  that 
share,  and  the  joint  tenancy  continue  as  to  the  other  two  parts. 

Power  of  a  Joint  Tenant  to  Destroy  the  Estate. 

The  proper  conveyance  between  joint  tenants  is  a  release;  and 
each  has  the  power  of  alienation  over  his  share,  and  of  charging 
it  with  his  individual  debts.  Joint  tenants  may  also  sever  the  ten- 
ancy voluntarily  by  deed,  or  may  compel  partition  by  writ  or  bill 
in  equity. 
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Equity  Jurisdiction. 

The  Jurisdiction  of  chancery  in  awarding  partition  is  well  estab- 
lished, and  is  of  great  public  convenience.  But  a  court  of  equity 
will  not  interfere  unless  the  title  be^  clear,  and  never  where  the 
title  is  denied  or  suspicious,  until  the  party  seeking  a  partition 
has  had  an  opportunity  to  try  his  title  at  law.  In  New  York,  where 
there  is  a  denial  of  co-tenancy,  an  issue  is  formed,  and  submitted 
to  a  jury  to  try  the  fact;  and  the  respective  rights  of  the  parties 
ascertained  and  settled,  before  partition  be  made  or  a  sale  directed. 

Effect  of  Judgment  of  Partition. 

A  final  Judgment  or  decree,  upon  a  partition  at  law  in  New  York, 
binds  all  parties  named  in  the  proceedings,  and  having  at  the  time 
any  interest  in  the  premises  divided,  as  owners  in  fee,  or  as  ten- 
ants for  years;  or  as  entitled  to  the  reversion,  remainder,  or  in- 
heritance, after  the  termination  of  any  particular  estate;  or  as 
having  a  contingent  interest  therein,  or  an  interest  in  any  undivided 
share  of  the  premises,  as  tenants  for  years,  for  life,  by  the  curtesy, 
or  in  dower.  But  the  judgment  does  not  affect  persons  having 
claims  as  tenants  in  dower,  by  the  curtesy,  or  life,  in  the  whole  of 
the  premises  subject  to  the  partition. 

Equality  of  Partition. 

In  the  exercise  of  equity  jurisdiction,  in  the  case  of  partition, 
if  it  appear  that  equal  partition  cannot  be  made  without  prejudice 
to  the  interests  and  rights  of  some  of  the  parties,  the  court  may 
decree  compensation  to  be  made  by  one  party  to  the  other  for  equali- 
ty of  partition,  according  to  the  equity  of  the  case. 

n.    COPARCENARY  ESTATE. 
Defined. 

An  estate  in  coparcenary  always  arises  from  descent  At  com- 
mon law,  it  took  place  when  a  man  died  seised  of  an  estate  of  in- 
heritance, and  left  no  male  issue,  but  two  or  more  daughters,  or 
other  female  representatives  in  a  remoter  degree.  They  inherit 
equally  as  co-heirs  in  the  same  degree,  or  in  unequal  proportions, 
as  co-heirs  in  different  degrees. 

Alienation  and  Belease. 

They  have  distinct  estates,  with  a  right  to  the  possession  in  com- 
mon, and  each  has  a  power  of  alienation  over  her  particular  estate. 
Coparceners,  in  Uke  manner  as  joint  tenants  may  release  to  each 
other;  and  if  one  of  them  conveys  to  a  third  person,  the  alienee 
and  the  other  coparceners  will  be  tenants  in  common;  though  the 
remaining  coparceners,  as  between  themselves,  will  continue  to  hold 
in  coparcenary. 
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Besemblanoe  to  Joint  Tenants. 

GopareenerB  resemble  Joint  tenants  in  having  the  same  unities 
of  title^  interest  and  possession.  The  seisin  of  one  coparcener 
is  generally  the  seisin  of  the  others;  and  the  possession  of  one  is 
the  possession  of  all,  except  in  cases  of  actual  onster. 

Difference  £rom  Joint  Tenancy. 

But  they  differ  from  joint  tenants  in  other  respects  in  a  most  mate* 
rial  degree.  They  are  said  to  be  seised  like  joint  t^iants  per  my 
et  per  tout;  and  yet  each  parcener  has  a  divisible  interest;  and 
the  doctrine  of  survivorship  does  not  apply  to  them.  The  shares 
of  the  coparceners  descend  severally  to  their  respective  heirs.  They 
may  sever  their  possession,  and  dissolve  the  estate  in  coparcenary, 
by  consent,  or  by  writ  of  partition  at  common  law. 

Eztingrulshed  In  the  United  States. 

As  estates  descend  in  every  state  to  all  the  children  equally,  there 
is  no  substantial  difference  left  between  coparceners  and  tenants 
in  common;  and  the  technical  distinction  between  these  two  estates 
may  be  considered  as  essentially  extinguished  in  this  oountiy. 

III.    TENANTS  IN  COMMON. 
Defined. 

Tenants  in  common  are  persons  who  hold  by  unity  of  possesBion ; 
and  they  may  hold  by  several  and  distinct  titles,  or  by  title  derived 
at  the  same  time,  by  the  same  deed  or  descent. 

Distinction  in  American  La^7. 

In  this  respect  the  American  law  differs  from  the  English  com- 
mon law.  This  tenancy,  according  to  the  common  law,  is  created 
by  deed  or  will,  or  by  change  of  title  from  joint  tenancy  ofr  copar- 
cenary; or  it  arises  in  many  cases  by  construction  of  law.  In  this 
country,  it  may  be  created  by  descent,  as  well  as  by  deed  or  wiD; 
and  in  either  case  tenants  in  common  are  deemed  to  have  several 
and  distinct  freeholds,  which  is  a  leading  characteristic  of  it  Each 
tenant  is  considered  to  be  solely  or  severally  seised  of  his  share. 
As  estates  in  joint  tenancy  are  discouraged  by  the  statute  laws  of 
this  country,  and  the  doctrine  of  survivorship  in  most  of  the  states 
is  virtually  exploded,  the  construction  of  the  words  of  a  deed  or 
will,  operating  to  create  the  one  or  the  other  tenancy,  becomes 
comparatively  unimportant. 

Conveyance  of  a  Share  in  Common* 

The  conveyance  of  the  undivided  share  of  an  estate  in  common 
Is  made  in  like  manner  as  if  the  tenant  in  common  was  seised  of 
the  entirety.     But  he  cannot  convey  a  distinct  portion  of  the  estate 
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by  metes  and  bounds,  so  as  to  prejudice  his  co-tenants  or  their 
assignees,  eren  though  it  may  bind  him  by  way  of  estoppel.  As 
against  the  co-tenants,  such  a  deed  is  void.  If  they  join  in  a  lease, 
it  is  in  law  the  distinct  lease  of  each  of  them.  They  may  convey 
to  each  other,  the  same  as  if  they  dealt  with  a  stranger. 

Actions  at  Law  by  Tenants  In  Common. 

They  are  deemed  to  be  seised  per  my,  but  not  per  tout,  and  hence 
must  sue  separately  in  actions  that  savor  of  the  realty.  But  they 
join  in  actions  relating  to  some  entire  and  indivisible  thing,  and  in 
actions  of  trespass  relating  to  the  possession,  and  in  debt  for  rent, 
though  not  in  an  avowry  for  rent. 

Conveyance  to  Each  Other. 

The  ancient  law  declared,  that  tenants  in  common  might  deliver 
seisin  to  each  other,  but  could  not  convey  to  each  other  by  release. 
A  joint  tenant  could  not  enfeoff  his  companion,  because  both  were 
actually  seised,  but  might  release  to  him.  But  tenants  in  com- 
mon might  enfeoff  each  other,  but  they  could  not  release  to  each 
other,  because  they  were  not  jointly  seised.  Such  idle  refinements 
obscure  the  law  of  real  property. 

Incidents  to  an  Estate  in  Common. 

These  incidents  are  similar  to  those  applicable  to  joint  estates. 
The  owners  can  compel  each  other  to  a  partition,  are  liable  to  each 
other  for  waste,  and  must  account  to  each  other  for  a  due  share  of 
the  profits  of  the  estate  in  common. 

Ouster. 

The  possession  of  one  tenant  in  common  is  the  possession  of  the 
others,  and  the  taking  of  the  entire  profits  by  one,  does  not  amount 
to  an  ouster  of  his  companions.  But  if  one  actually  ousts  the 
other,  or  by  his  acts  leads  a  jury  to  presume  an  ouster,  the  party 
ousted  will  be  driven  to  his  action  of  ejectment. 

Trespass  by  a  Tenant  in  Common. 

One  tenant  in  common  cannot  bring  an  action  of  trespass  against 
another  for  entry  upon  and  enjoyment  of  the  common  property, 
nor  sue  him  to  recover  the  documents  relative  to  the  joint  estate. 
If,  however,  one  tenant  occupies  a  particular  part  of  the  premises 
by  agreement,  and  his  co-tenant  disturb^  him  in  his  occupation^ 
he  becomes  a  trespasser. 

Emblements. 

The  growing  crop  put  in  by  one  tenant  in  common,  who  took  pos- 
session exclusively  without  contract,  on  partition  made  while  the 
crop  is  growing,  goes  in  severalty,  as  the  property  of  each. 
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Bepairs. 

One  joint  tenant,  or  tenant  in  common,  can  compel  the  others 
to  unite  in  the  expense  of  necessaiy  repairs  to  a  house  or  mill,  but 
not  to  repair  fences,  enclosing  wood  or  arable  lands.  To  sustain 
an  action  there  must  be  a  request  to  join  in  the  reparation,  and  a 
refusal,  and  the  expenditures  must  have  been  previously  made. 
The  doctrine  of  contribution,  in  such  case,  rests  on  the  principle, 
that  where  parties  stand  in  equal  right,  equalily  of  burden  becomes 
equity.  The  co-tenant  who  wishes  to  repair  beyond  the  iBclination 
or  ability  of  his  companion,  has  his  easy  and  prompt  remedy,  by 
procuring  a  partition  or  sale  of  the  common  property. 
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LECTURE  LXV. 
TITLE  BY  DESCENT. 

What  Constitutes  a  Perfect  Title. 

To  constitute  a  perfect  title,  there  must  be  the  tinioxi  of  actual 
possession,  the  right  of  possession,  and  the  right  of  property.  These 
constituent  parts  of  title  may  be  divided  among  several  persons, 
80  that  one  of  them  may  have  the  possession,  another  the  right  of 
possession,  and  the  third  the  right  of  property.  Unless  they  are 
all  united  in  one  and  the  same  party,  there  cannot  be  that  con- 
solidated right,  which  according  to  the  ancient  English  law,  formed 
a  complete  title. 

Modes  of  Acquiring  Title. 

All  the  modes  of  acquiring  title  to  land  are  reducible  to  title  by 
descent,  and  title  by  purchase;  or  title  by  act  and  operation  of  law, 
and  title  by  the  act  or  agreement  of  the  parties.  Whether  the  agree- 
ment be  founded  upon  a  valuable  consideration,  or  be  the  result  of 
a  free  and  voluntary  gift,  the  property  thereby  acquired  is  still,  in 
the  eye  of  the  law,  a  purchase. 

Title  by  Descent  Defined. 

Descent,  or  hereditary  possession,  is  the  title  whereby  a  person, 
on  the  death  of  his  ancestor,  acquires  his  estate  by  right  of  repre- 
sentation as  his  heir. 

English  Law  of  Descent. 

The  English  law  of  descent  is  governed  by  rules,  or  canons  of  in- 
heritance, which  have  been  established  for  ages,  and  have  regulated 
the  transmission  of  the  estate  from  ancestor  to  heir  in  a  clear  and 
decided  manner. 

American  Law  of  Descent. 

But  in  the  United  States,  the  English  conmion  law  of  descent, 
in  its  most  essential  features,  has  been  universally  rejected,  and 
each  state  has  established  a  law  of  descent  for  itself.  The  laws  of 
the  individual  states  may  agree  in  their  great  outlines,  but  they 
differ  essentially  in  the  details. 

Bules  of  Inheritance  in  the  United  States. 

There  are  eight  leading  principles  of  the  law  of  descent  in  this 
country,  which  are  of  the  most  general  application : 

First  Bule.  Beal  estate  shaU  descend  in  the  line  of  lineal  descent 
from  an  intestate  owner.  If  one  person  only,  then  to  him  alone;  if  moi^e 
than  one,  and  all  of  equal  degree  of  consanguinity  to  the  ancestor. 
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then  to  the  seyeral  persons  as  tenants  in  common,  in  equal  parts, 
however  remote  from  the  intestate  the  common  degree  of  consan- 
guinity may  be. 

Equal  Claims  of  Uneal  Heirs. 

This  rule  is  in  favor  of  the  equal  claims  of  the  descending  line,  in 
the  same  degree,  without  distinction  of  sex,  and  to  the  exclusion 
of  aU  other  claimants.  Thus,  if  A  dies  intestate,  owning  real  estate, 
leaving  children,  or,  instead  of  children,  leaves  only  grandchildren, 
these  persons,  being  his  lineal  descendants,  and  all  of  equal  de- 
gree of  consanguinity  to  the  common  ancestor,  will  partake  equally 
of  the  inheritance  as  tenants  in  common. 

Transmissioii  of  Property  by  Hereditary  Descent. 

The  transmission  of  property  from  parent  to  child  is  the  dictate 
of  the  natural  affections.  It  cherishes  filial  loyalty,  and  cements 
domestic  society.  But  the  distribution  among  the  children  has 
varied  greatly  in  different  countries,  and  no  two  nations  have  agreed 
in  the  same  precise  course  of  hereditary  descent. 

Primogeniture . 

Importance  was  attached  to  the  claims  of  primogeniture  in  the 
patriarchal  ages;  and  the  first  born  son  was  the  companion  of 
his  father,  and  the  natural  substitute  for  the  want  of  a  paternal 
guardian  to  the  younger  children.  The  law  of  Moses  gave  the 
eldest  son  a  double  portion,  and  excluded  the  daughters  entirely  from 
the  inheritance,  so  long  as  there  were  sons  and  descendants  of  sons; 
and  when  the  inheritance  went  to  the  daughters  in  equal  portions, 
in  default  of  sons,  they  were  obliged  to  marry  in  the  family  of  their 
father's  tribe,  in  order  to  keep  the  inheritance  within  it 

Preference  to  Male  Issue. 

The  Arabs  excluded  females  from  the  right  of  succession;  but 
Mahomet  abolished  this  law,  ordaining  that  females  should  have  a 
fixed  part  of  what  their  parents  and  kinsmen  left,  allowing  a  double 
portion  to  the  males. 

Athenian  Law  of  Succession. 

The  law  of  succession  at  Athens  resembled  in  some  respects  that 
of  the  Jews,  but  the  male  issue  took  equally,  and  were  preferred  to 
females;  and  if  there  were  no  sons,  the  estate  went  to  the  husbands 
of  the  daughters.  Nothing  can  be  conceived  more  cruel  than  the 
state  of  vassalage  in  which  women  were  kept  by  the  polished  Athe- 
nians. The  husband  who  took  the  estate  from  the  wife  might  be- 
queath the  wife  herself,  like  part  of  the  estate,  to  any  man  whom 
he  chose  for  his  successor. 
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Boman  Law  of  SuocessiozL 

At  Borne  the  law  of  succession  underwent  frequent  changes.  The 
law  of  the  Twelve  Tables  admitted  equally  male  and  female  children 
to  the  succession.  The  middle  jurisprudence  under  the  praetors 
fettered  the  inheritance  of  females.  The  Voconian  law  declared 
women  incapable  of  inheriting;  but  the  law  was  gradually  relaxed, 
until  the  emperor  Justinian  destroyed  all  preference  among  the 
males,  and  all  distinction  between  the  sexes  in  respect  to  the  law 
of  descent,  and  preferred  lineal  descendants  to  collateral  relations. 
The  rule  in  this  country  admits  the  lineal  descendants  to  an  equal 
portion  of  the  inheritance,  if  they  all  stand  in  equal  degree  to  the 
common  ancestor.  The  law  of  Justinian  adhered  strictly  to  the 
doctrine  of  representation,  and  gave  to  the  grandchildren,  though 
aU  the  claimants  were  standing  in  equal  degrees,  the  portion  only 
that  their  parents  would  have  taken,  if  living.  This  was  adhering, 
in  all  cases,  to  the  doctrine  of  representation  per  stirpes,  and  a  few 
of  the  states  have  followed,  in  this  respect,  the  rule  of  the  civil  law. 

The  Term  <<Heir"  in  the  Oivil  Law. 

The  term  **heir,''  in  the  civil  law,  applied  equally  to  him  who  took 
by  will  and  by  descent  It  held,  by  a  strange  Action  in  the  law,  that 
the  heir  was  the  same  person  as  the  ancestor.  The  estate,  instead 
of  being  changed  by  the  descent,  was  deemed  to  continue  in  the 
heir,  who  succeeded  to  the  person  and  place  and  estate  of  the  an- 
cestor, and  to  all  his  rights  and  obligations.  Under  the  civil  law, 
the  heir  is  said  to  represent  the  moral  person  of  the  intestate.  His 
substitution  to  the  ancestor,  was  a  sort  of  continual  succession, 
similar  to  that  applied  to  a  corporation.  The  creditor  could  come 
upon  the  heir,  not  only  to  the  extent  of  the  assets,  but  to  all  the 
other  property  of  the  heir.  To  avoid  the  responsibility  for  all  the 
debts  of  the  ancestor,  whether  he  had  assets  or  not,  the  heir  did 
not  assume  the  place  of  heir,  if  he  did  not  intermeddle  with  the  es- 
tate: and  the  praetor  allowed  him  a  year  to  decide  whether  he 
would  accept  or  renounce  the  inheritance.  As  some  compensation 
for  these  onerous  duties  thrown  upon  the  heir,  the  ancestor  could  not 
disinherit  him  as  to  one  fourth  of  the  estate,  and  that  part  of  it  was 
termed  the  Falcidian  portion. 

French  Law  of  Succession. 

The  French  law  of  descent  has  followed  that  of  Justinian,  and 
the  obligations  and  privileges  of  the  heir  are  essentially  the  same 
as  in  the  Boman  law.  The  law  of  equal  partition  is  of  recent  revo- 
lutionary growth.  If  the  heir  accepts  the  succession,  he  assumes 
all  the  obligations  of  the  ancestor;  but  if  he  accepts  under  the 
benefit  of  an  inventory,  he  is  chargeable  only  with  the  ancestral 
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debts  to  the  extent  of  the  assets.    The  law  of  Holland  in  this  respect 
is  similar. 

Scotch  Law  of  Snccession. 

The  equal  partition  which  prevailed  in  the  Boman  law  among  all 
the  children,  prevails  also  in  the  law  of  Scotland,  in  the  succession 
of  movables;  but  the  feudal  policy  of  primogeniture  exists  as  to 
land.  The  heir  is  the  exclusive  successor  to  the  land,  and  the  other 
nearest  of  kin  the  exclusive  successor  to  the  movables.  The  bar 
at  law  of  an  intestate  estate,  being  also  one  of  the  next  of  kin,  has 
the  privilege  of  throwing  the  heritable  estate  into  a  common  stock 
with  the  movables,  and  to  demand,  as  one  of  the  next  of  kin,  his 
share,  on  an  equal  partition  of  the  joint,  real  and  movable  estate 
with  his  brothers  and  sisters.  This  is  termed  his  right  to  collate 
the  succession,  and  it  applies,  though  the  real  estate  to  which  the 
heir  succeeds  be  situated  in  another  country,  provided  he  claims  a 
share  of  the  personal  estate  under  the  law  of  Scotland. 

Denmark  and  Spain. 

In  Denmark  primogeniture  gave  title  to  a  moiety  of  the  estate; 
the  remaining  moiety  to  be  distributed  equally  among  the  other 
children  and  their  descendants.  In  Spain,  lands  are  equally  dis- 
tributed among  the  children  of  the  deceased  proprietor,  except  where 
fettered  by  an  entail.  Before  the  Spanish  revolution  of  180S,  the 
possessions  of  the  grandees  engrossed  more  than  half  the  landed 
property  of  the  kingdom,  and  the  lands  of  the  clergy  are  still  inalien- 
abla 

Frimogenitiire  in  England. 

The  preference  of  males  to  females,  and  the  right  of  primogenitare 
among  the  males  is  the  established  and  ancient  rule  of  descent 
in  the  English  common  law.  This  right  was  derived  from  the 
martial  policy  of  the  feudal  law,  after  it  had  attained  maturity.  It 
was  unknown  prior  to  the  Norman  conquest  The  Anglo-Saxons 
admitted  all  the  sons  equally  to  the  inheritance;  but  females  are  be- 
lieved to  have  been  generally  excluded. 

Under  the  Feudal  System. 

It  was  an  object  to  preserve  the  feud  entire,  and  to  keep  up  a 
succession  of  tenants  who  were  competent  by  their  age  and  sex 
to  render  the  military  services  annexed  to  their  grants.  Tlie  eld- 
est son,  being  the  first  one  able  to  perform  the  duties  of  the  tenure, 
was  preferred  in  the  order  of  succession.  Females  were  totally 
excluded,  not  only  from  their  inability  to  i)erform  feudal  engage- 
ments, but  because  they  might,  by  marriage,  transfer  the  possession 
of  the  feud  to  strangers  and  enemies. 
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Present  Beasons  for  Primogeniture. 

The  common  law  doctrines  of  descent  are  deemed  Incompatible 
with  equality  of  right,  which,  it  is  a  constitutional  policy  to  incul- 
cate. The  reasons  which  led  to  the  law  of  primogeniture  and  pref- 
erence of  males  ceased  to  operate  upon  the  fall  of  the  feudal  system, 
and  those  stem  features  of  aristocracy  are  now  vindicated  by 
English  statesmen  upon  totally  different  principles.  They  are 
deemed  essential  to  the  stability  of  the  hereditary  orders,  and  favor- 
able to  the  agriculture,  wealth,  and  prosperity  of  the  nation,  by 
preventing  the  evils  of  an  interminable  subdivision  of  landed  es- 
tates. It  is  contended,  that  the  breaking  up  of  farms  into  small 
parcels  on  the  descent  to  every  succeeding  generation  introduces 
a  starving  iK)pulation,  destitute  of  the  means  and  the  enterprise 
requisite  to  better  their  condition. 

Equal  Partition  in  France. 

An  appeal  is  made  to  the  wretched  condition  of  agriculture  in 
France,  under  the  action  of  the  new  system  of  equal  partition.  It 
is  declared  to  be  an  enemy  to  all  permanent  improvements  in  the 
cultivation  of  the  soil  and  employment  of  machinery;  to  all  social 
comfort  and  independence,  as  also  to  costly  erections  of  art 

Subdivision  of  Estates. 

There  are  doubtless  great  evUs  in  the  subdivision  of  estates,  and 
property  divided  into  portions  not  large  enough  to  properly  sup- 
port a  family.  The  policy  of  the  measure  will  depend  upon  circum- 
stances, the  state  of  society,  the  genius  of  the  government,  the 
character  of  the  people,  the  amount  of  cultivated  land,  and  the 
inducements  to  emigrate  from  one  part  of  the  country  to  another. 

Equal  Partition  in  the  United  States. 

Without  criticising  the  policy  of  primogeniture  under  monarchical 
governments  and  crowded  populations,  the  evils  of  equal  partition 
of  estates  have  not  borne  any  proportion  to  the  great  advantages 
of  the  policy  adopted  in  the  United  States.  The  great  extent  of 
our  unsettled  territories,  the  constant  stream  of  emigration  west- 
ward, operate  sufficiently  to  keep  paternal  inheritances  unbroken. 
If  the  inheritance  wiU  not  bear  partition  without  injury  to  the  par- 
ties in  interest,  the  eldest  son,  in  some  of  the  states,  is  allowed 
to  elect  the  entire  estate  to  himself  on  paying  the  other  heirs  an 
equivalent  to  their  shares  in  money,  and  on  his  refusal,  the  same 
privilege  is  allowed  to  the  other  sons  successively. 

Seisin  of  the  liands. 

By  the  common  law,  the  ancestor  from  whom  the  inheritance 
was  taken  by  descent,  must  have  had  actual  seisin,  or  seisin  in 
deed  of  the  lands,  either  by  his  own  entry,  or  by  the  possession  of  his 
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or  his  ancestor's  lessee  for  years,  or  by  being  in  receipt  of  rent  from 
the  lessee  of  the  f  reehold,  in  order  to  transmit  it  to  his  heir.  The 
heir  must  be  the  nearest  heir  of  the  whole  blood  to  the  person  who 
was  last  actnally  seised  of  the  freehold.  It  is  this  seisin  which 
makes  a  person  the  stirps  or  stock  from  which  all  future  inheritance 
by  right  of  blood  is  derived.  The  maxim  of  the  common  law  was 
'^non  jus  sed  seisina  facit  stipitem.''  If,  therefore,  the  heir  dies 
before  he  has  acquired  the  requisite  seisin,  his  ancestor,  and  not 
himself,  becomes  the  person  last  seised  of  the  inheritance,  and  to 
whom  the  claimants  must  prove  themselves  heirs.  The  feudal  doe- 
trine  required  that  whoever  claimed  by  descent  should  make  him- 
self to  be  the  heir  of  the  first  purchaser;  and  the  seisin  of  the 
last  possessor  from  whom  he  claimed  as  the  heir  of  the  whole  blood, 
was  considered  as  presumptive  evidence  of  his  being  of  the  blood 
of  the  first  purchaser.  It  supplied  the  difficulty  of  investigating 
the  descent  from  a  distant  stock. 

Oases  where  Actual  Seisin  did  not  Exist. 

If  the  ancestor  acquired  the  estate  by  purchase,  he  might  in  some 
cases  transmit  it  to  his  heirs  without  having  had  actual  seisin; 
or  if,  upon  an  exchange  of  lands,  one  j^rty  had  entered,  and  the 
other  had  not,  and  died  before  entry,  his  heir  would  still  take 
by  descent,  for  he  could  not  take  in  any  other  capacity.  It  is 
likewise  the  rule  in  equity,  that  if  a  person  be  entitled  to  real 
estate  by  contract,  and  dies  before  it  be  conveyed,  his  equitable 
title  descends  to  his  heir.  The  possession  of  a  tenant  for  years  is 
the  possession  of  the  person  entitled  to  the  freehold,  so  that  one  who 
has  a  reversion  or  remainder  in  fee  expectant  upon  the  determina- 
tion of  a  term  for  years,  is  in  the  actual  seisin  of  his  estate,  for 
the  possession  of  the  termor  is  in  law  that  of  the  remainder  man 
or  reversioner.  There  may  be  also  a  seisin  of  a  remainder  or  rever- 
sion expectant  upon  a  freehold  estate.  The  seisin  of  one  parcener 
or  tenant  in  common  is  the  seisin  and  possession  of  the  other.  The 
possession  of  a  guardian  in  socage  is  the  possession  of  his  infant 
ward,  and  sufficient  to  transmit  the  inheritance  to  the  sister  of  the 
whole  blood. 

Possession  in  the  Son. 

If  the  estate  be  out  in  a  freehold  lease  when  the  father  dies,  then 
there  is  not  such  a  possession  in  the  son  as  to  create  the  possessio 
fratris.  The  tenancy  for  life  in  a  third  person  suspends  the  descent, 
unless  the  son  enters  in  his  lifetime,  or  receives  rent  after  the 
expiration  of  the  life  estate. 

Death  of  the  Bemainder-Man  or  Beversioner. 

If  the  person  owning  the  remainder  or  reversion  expectant  upon 
the  determination  of  a  freehold  estate,  dies  during  the  contin- 
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uance  of  the  particular  estate,  the  remainder  or  reyersion  does  not 
descend  to  his  heir,  because  he  never  had  a  seisin  to  render  him  the 
stock.  The  estate  will  descend  to  the  person  who  is  heir  to  him  who 
created  the  freehold  estate,  provided  the  reversion  or  remainder 
descends  from  him;  or  if  the  expectant  estate  had  been  purchased, 
then  he  must  make  himself  heir  to  the  first  purchaser  of  such 
remainder  or  reversion  at  the  time  when  it  comes  into  possession. 

New  Stock  of  Descent. 

The  purchaser  becomes  a  new  stock  of  descent,  and  on  his  death, 
the  estate  passes  directly  to  his  heir  at  law.  He  takes  the  inherit- 
ance, though  he  may  be  a  stranger  to  all  the  mesne  reversioners 
and  remainder-men,  through  whom  the  inheritance  had  devolved. 
This  rule  is  so  strictly  enforced,  that  it  will,  in  some  cases,  admit 
the  half  to  the  exclusion  of  the  whole  blood.  Should  the  person  in 
remainder  or  reversion  exercise  an  act  of  ownership  over  it,  as  by 
conveying  it  for  his  own  life,  it  would  be  a  sufficient  alteration  of 
the  estate  to  create  in  him  a  new  stock  of  inheritance.  It  would 
be  deemed  equal  to  an  entry  upon  a  descent 

Seisin  in  the  XJnited  States. 

In  most  of  the  states,  the  English  maxim,  ^^seisina  facit  stipitem" 
has  been  abolished.  Statutes  have  extended  the  title  by  descent 
generally  to  all  the  real  estate  owned  by  the  ancestor  at  his  death; 
and  they  include  in  the  descent  every  interest  and  right,  legal  and 
equitable  in  lands,  either  seised  or  possessed  by  the  intestate  to 
which  he  was  in  any  manner  entitled,  with  possibly  the  exception 
of  leases  for  years,  and  estates  for  the  life  of  another  person.  In 
some  states  the  law  of  descent  reaches  equally  to  every  interest  in 
fee  in  real  estate;  and  in  many  states  the  real  and  personal  estates 
of  intestates  are  distributed  among  the  heirs,  without  any  reference 
or  regard  to  the  actual  seisin  of  the  ancestor.  Reversions  and  re- 
mainders vested  by  descent  in  an  intestate,  pass  to  his  heirs  in  like 
manner  as  if  he  had  been  seised  in  possession;  and  no  distinction 
is  admitted  in  descents  between  estates  in  possession,  and  in  rever- 
sion. 

Posthumous  Heirs. 

Though  posthumous  descendants  inherit  equally  as  if  they  had 
been  bom  in  the  lifetime  of  the  intestate,  and  had  survived  him, 
the  inheritance  descends  in  the  meantime,  to  the  heir  in  esse  at 
the  death  of  the  intestate.  In  most  of  the  states  posthumous  de- 
scendants shall,  in  all  cases,  inherit  in  the  same  manner  as  if  born 
in  the  lifetime  of  the  intestate. 

Second  Bule.  If  the  intestate  owner  of  land  leaves  lawful  issue  of  dif- 
ferent degrees  of  consanguinity,  the  inheritance  shall  descend  to  his 
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children  ar  grandchildren,  if  any  be  livingy  and  to  the  issue  of  sach 
as  shall  be  dead,  and  so  on  to  the  remotest  degree,  as  tenants  in 
common.  But  sach  grandchildren  and  their  descendants  shall  in- 
herit only  such  share  as  their  parents  respectiyely  would  haye 
inherited  if  living. 

Different  Degrees  of  Consangiiiiiity. 

This  rule  of  inheritance  applies  to  every  case,  where  the  descend- 
ants of  the  intestate,  entitled  to  share  in  the  inheritance,  shaU 
be  of  unequal  degrees  of  consanguinity  to  such  intestate.  Those 
who  are  in  the  nearest  degree  take  the  shares  which  would  have 
descended  to  them,  had  the  descendants  in  the  same  degree,  who 
are  dead  leaving  issue,  been  living;  and  the  issue  of  the  descend- 
ants who  are  dead  take  the  share,  which  their  parents^  if  Hying, 
would  have  received, 

niustration  of  the  Rule. 

A  dies,  seised  of  land,  and  leaves  B,  a  son,  living,  and  D  and  £, 
two  grandsons,  children  of  his.  son  C,  who  is  dead.  Here  B,  the  son, 
and  D  and  E,  the  two  grandsons,  stand  in  different  degrees  of  con- 
sanguinity. B  is  entitled  to  half  the  estate,  and  D  and  £  to  the 
other  half,  as  tenants  in  common. 

Inheritance  per  Capita  and  per  Stirpes. 

When  heirs  are  all  in  equal  degree,  they  inherit  per  capita  or 
equal  portions,  as  where  they  are  all  children,  or  all  grandchildren, 
and  when  they  are  in  different  degrees,  they  inherit  per  stirpes, 
or  such  portion  only  as  their  immediate  ancestor  would  have  inher- 
ited,'if  living.  Inheritance  per  stirpes  is  admitted  when  representa- 
tion becomes  necessary  to  prevent  the  exclusion  of  persons  in  a 
more  remote  degree,  as  when  there  is  left  a  son,  and  children  of 
a  deceased  son.  But  when  they  are  in  equal  degree,  as  aU  grand- 
sons, for  instance,  representation  is  unnecessary,  and  would  occa- 
sion an  unequal  division  of  the  estate;  and  they  accordingly  inherit 
per  capita.  This  is  the  rule  in  nearly  all  of  the  states,  and  it 
agrees  with  the  general  rule  of  law  in  the  distribution  of  personal 
property,  and  bears  in  this  respect  a  striking  resemblance  to  the 
civil  law. 

Inheritance  per  Stirpes  in  England. 

The  rule  of  inheritance  per  stirpes  is  rigidly  adhered  to  in  the 
English  law  of  descent  of  real  estates.  Parceners,  in  one  instance, 
do  inherit  per  capita,  but  this  is  where  the  claimants  stand  not  only 
in  equal  degree,  but  are  entitled  in  th6ir  own  right,  as  daughters 
or  sisters  of  the  common  ancestor.  But  if  a  man  in  England  has 
two  daughters,  and  they  both  die  in  his  lifetime,  the  elder  leaving 
three,  and  the  younger  one  daughter,  these  four  grand-daughters. 
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though  in  equal  degree,  yet  claiming  by  right  of  representation, 
inherit  in  that  country  per  stirpes,  and  one  of  them  takes  as  large 
a  portion  as  the  other  three. 

Inheritance  Under  the  OivU  Law. 

The  civil  law  went  upon  more  equitable  principles,  but  not  to 
the  extent  that  our  law  has  reached.  Like  the  English  law,  it  rigidly 
adhered  to  the  doctrine  of  inheritance,  per  stirpes,  in  lineal  descent; 
but  with  respect  to  collaterals,  it  permitted  it,  only  when  necessary 
to  prevent  the  exclusion  of  claimants  in  a  more  remote  degree. 
Thus,  by  the  civil  law,  as  also  by  the  American  law  of  descent,  a 
brother  and  nephew  took  per  stirpes,  but  nephews  alone  took  per 
capita. 

Third  Rule.  If  the  intestate  owner  of  land  dies  without  lawful 
descendants,  leaving  parents,  the  inheritance  shall  ascend  to  them, 
either  first  to  the  father  and  next  to  the  mother,  or  jointly,  under 
certain  qualifications. 

The  Father. 

The  general  rule  is  that  the  estate  goes  to  the  father,  in  such  a 
case,  unless  it  came  to  the  intestate  on  the  part  of  the  mother,  and 
then  it  passes  to  her,  or  the  maternal  kindred.  In  Massachusetts 
and  in  Arkansas,  the  estate  goes  in  all  cases  to  the  father,  if  the 
intestate  leaves  no  lawful  descendants.  In  Pennsylvania  and  North 
Carolina,  the  father  and  mother,  in  such  case,  hold  jointly  for  life. 
In  several  of  the  states,  the  parents,  brothers  and  sisters  take  equal- 
ly. In  other  states,  the  father,  and  in  some  cases  the  parents, 
take  only  in  default  of  brothers  and  sisters,  who  have  the  preference. 
In  Vermont  and  Georgia,  the  widow,  in  default  of  issue,  takes  a 
moiety  of  the  estate,  and  the  father  the  other  half. 

Under  the  English  Law. 

The  admission  of  the  father  to  the  inheritance  of  his  children 
dying  intestate,  and  without  lineal  descendants  is  an  innovation 
and  great  improvement  upon  the  English  common  law  doctrine 
of  descents.  The  total  exclusion  of  parents  and  all  lineal  ances- 
tors, in  such  a  case,  is  peculiar  to  the  English  law,  and  to  the  laws 
of  other  nations,  which  have  been  deduced  from  the  feudal  policy. 

In  Other  Nations. 

By  the  Jewish  law,  on  failure  of  issue,  the  father  succeeded  to  the 
son.  By  the  Roman  law,  on  failure  of  lineal  descendants,  the  par- 
ents succeeded  in  conjunction  with  the  brothers  and  sisters  of 
the  intestate,  to  the  inheritance.  Collaterals  could  never  exclude 
ascendants,  even  in  the  remotest  degree;  and  no  collaterals,  under 
the  civil  law,  beyond  brothers'  and  sisters'  children,  could  share, 
in  any  degree,  the  estate  with  ascendants.     The  Napoleon  Code 
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gave  to  the  parents  of  a  child  dying  without  issae  a  moiety  of  bis 
estate,  and  to  the  brothers  and  sisters  the  other  moiety. 

The  Mother. 

In  New  York,  if  the  inheritance  came  to  the  intestate  on  the  part 
of  the  mother,  though  his  father  survive  him;  or  if  he  does  not 
survive  him,  and  the  mother  survives,  and  there  be  a  brother  and 
sister,  or  their  descendants,  the  mother  takes  an  estate  for  life  only; 
and  if  there  be  no  brother  or  sister,  or  their  issue,  or  father,  she 
takes  the  inheritance  in  fee.  In  Pennsylvania,  the  mother,  in  de- 
fault of  issue,  takes  a  life  interest  in  the  real  estate  jointly  with  the 
father,  or  solely  for  life,  if  she  survives  him.  In  default  of  issue, 
and  brothers  and  sisters,  and  their  descendants  of  the  whole  blood. 
the  real  estate  descends  in  fee  to  the  father  and  mother,  if  both  be 
living,  and  if  not,  to  the  survivor.  In  Tennessee,  the  mother  takes 
no  estate,  if  the  father  be  living.  In  many  states,  she  takes  equaUv 
with  the  brothers  and  sisters  of  the  intestate.  In  Ck>nnecticut,  the 
mother  shares  equally  with  the  father,  and  in  Missouri,  she  shares 
equally  with  the  father,  brothers  and  sisters  of  the  intestate. 

XJiider  the  Attic  Law. 

In  the  ancient  Attic  laws  of  succession,  the  inheritance  of  an  in- 
testate without  issue,  went  to  the  collateral  kindred  on  the  father's 
side,  with  a  uniform  preference  of  males;  and  it  did  not  descend 
to  the  kindred  on  the  mother's  side,  until  the  relations  in  the  pater- 
nal line,  to  the  degree  of  second  cousins,  had  failed. 

Among  the  Jews. 

The  mother,  at  Jerusalem,  as  well  as  Athens,  was  excluded  from 
the  inheritance  of  her  son.  Among  the  Jews,  in  default  of  issue,  the 
father  succeeded  to  the  estate  oi  the  son,  excluding  the  mother  and 
collaterals. 

Amoiig  the  Bomans. 

The  decemviral  law  at  Bome  excluded  mothers  from  the  right  of 
succession  to  their  children.  This  rigor  was  sometimes  mitigated 
by  the  lenity  of  the  praetor&  Belief  was  obtained  by  the  Justinian 
Code. 

In  Holland. 

In  South  Holland,  the  inheritance,  in  default  of  issue,  ascends  to 
the  parents,  in  case  they  are  both  alive.  But  if  only  one  of  them 
survives,  such  survivor  is  wholly  excluded,  because  there  is  a  separa- 
tion of  the  bed.  In  North  Holland,  the  surviving  parent  diyidea 
the  estate  with  the  brothers  and  sisters  of  the  deceased,  whether 
they  be  of  the  whole  or  half  blood;  and  if  there  be  no  brother  or 
sister,  the  surviving  parent  takes  the  whole. 

Fourth  Bule.  If  the  intestate  dies  without  issue  or  parents,  the  estate 
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goes  to  his  brothers  and  sisters,  and  their  representatives  If  these 
relatives  be  all  of  equal  degree  of  consangninity  to  the  intestate,  they 
inherit  equally.  If  they  all  be  brothers  and  sisters,  or  nephews  and 
nieces,  they  inherit  equally;  but  if  some  be  dead  leaving  issue,  and 
others  living,  then  those  who  are  living  take  the  share  they  would 
have  taken,  if  all  had  been  living,  and  the  descendants  of  those 
who  are  dead  inherit  only  the  share  which  their  parents  would  have 
received,  if  living. 

Different  Degrees  of  Consanguinity. 

If  the  lineal  descendants  of  brothers  and  sisters  stand  in  equal 
degrees  of  relationship,  they  take  per  capita,  and  jper  stirpes  when 
they  stand  in  different  degrees  of  consanguinity  to  the  common  an- 
cestor.   This  rule  also  prevails  as  to  collaterals. 

Grandparents. 

In  this  country  brothers  and  sisters  are  preferred,  in  the  order 
of  succession,  to  grandparents,  though  the  latter  stand  in  an  equal 
degree  of  relationship.  This  is  by  analogy  to  the  rule  of  distribution 
of  the  personal  estates  of  intestates,  as  settled  in  the  English  and 
civil  law. 

Nephews  and  Nieces. 

There  are  considerable  differences  in  the  laws  of  the  several  states, 
when  the  next  of  kin,  in  this  collateral  line,  are  nephews  and  nieces, 
and  the  claims  of  uncles  and  aunts  to  share  with  them  are  inter- 
posed. In  New  York  the  lineal  descendants  from  brothers  and  sis- 
ters take  exclusively  and  by  representation.  But  this  is  not  the 
case  in  many  of  the  United  States.  In  most  of  the  states  they  do 
not  take  exclusively.  In  Massachusetts,  if  there  be  no  lineal  de- 
scendants, nor  father,  the  estate  descends  in  equal  shares  to  the 
brothers  and  sisters  and  mother,  and  to  the  children  of  any  de- 
ceased brother  or  sister  by  right  of  representation ;  but  if  there  be 
no  brother  or  sister  living,  the  estate  goes  to  the  mother,  in  ex- 
clusion of  the  issue  of  deceased  brothers  and  sisters.  Uncles  and 
and  aunts  take  equally  with  nephews  and  nieces,  as  being  of  equal 
kin,  in  New  Hampshire,  Vermont  and  North  Carolina.  But  nephews 
and  nieces  take  in  exclusion  of  uncles  and  aunts  in  very  many  of 
the  states,  the  common  ancestor  being  more  remote.  The  claim  of 
the  nephew  is  through  the  intestate's  father,  while  that  of  the  uncle 
is  through  the  intestate's  grandfather. 

Representation  among  Collaterals. 

In  a  number  of  states,  there  is  no  representation  among  collaterals, 
after  brothers'  and  sisters'  children.  In  Alabama  and  North  Caro- 
lina, the  claimants  take  per  stirpes,  in  every  case,  even  though  such 
claimants  stand  in  equal  degree  of  consanguinity  to  the  common 
ancestor. 
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Half  BloocL 

The  distinction  between  the  claims  of  the  whole  and  of  the  half 
blood  often  applies  in  cases  of  a  collateral  succession  to  estates; 
and  there  is  a  wide  difference  in  the  laws  of  the  several  states  aa  to 
that  distinction.  The  half  blood  was,  nntil  recently,  entirely  ex- 
cluded by  the  English  law,  on  the  theory  that  he  who  is  of  the  whole 
blood  of  the  person  last  seised  apparently  is  of  the  blood  of  the  first 
purchaser  or  feudatory.  Our  laws  of  descent  seem  founded  on  more 
reasonable  principles,  and  the  necessity  or  policy  of  searching  out 
the  first  purchaser  is  to  be  questioned,  so  long  as  the  last  owner  of 
the  estate,  and  the  proximity  of  blood  to  him,  are  ascertained.  In 
a  minority  of  the  states,  there  seems  to  be  no  essential  distinction 
left  between  the  whole  and  the  half  blood.  They  are  equally  of 
the  blood  of  the  intestate.  In  the  remaining  states,  there  is  a  prefer- 
ence given,  by  the  law  of  descendants,  to  the  whole  blood.  The  half 
blood  is  only  postponed,  or  its  share  diminished,  and  nowhere  is 
totally  excluded. 

A.cqnisitioii  of  the  Estate  by  Descent  or  Purcliase. 

There  is  a  difference,  also,  in  the  laws  of  the  several  states,  be- 
tween the  succession  to  estates  which  the  intestate  had  acquired 
In  the  course  of  descent,  or  by  purchase.  If  the  inheritance  was 
ancestral,  and  came  to  the  intestate  by  gift,  devise  or  descent,  it 
passes  to  the  kindred  who  are  of  the  blood  of  the  ancestor  from 
whom  it  came,  whether  it  be  in  the  paternal  or  maternal  line,  so  as 
to  exclude  the  relations  in  the  adverse  line  until  the  other  line  is 
exhausted.  This  is  a  rule  in  several  of  the  states,  but  the  distinc- 
tion does  not  appear  in  many  other  commonwealths,  where  appar- 
ently the  estate  descends,  with  some  qualifications,  in  the  same  path 
of  descent,  whether  it  came  from  the  paternal  or  maternal  ancestors, 
or  was  acquired  by  purchase. 

Blood  of  the  First  Furcliaser. 

The  English  law  requires  the  claimant  of  the  inheritance  to  be 
heir  to  the  person  last  seised,  and  of  the  blood  of  the  first  purchaser, 
and  of  the  whole  blood  of  the  person  last  seised.  It  gives  a  universal 
preference  in  collateral  inheritances,  as  far  as  relates  to  the  first 
purchaser,  to  the  paternal  over  the  maternal  line.  This  is  founded 
on  the  principle,  that  the  heir  must  show  himself  to  be  descended 
from  the  first  purchaser,  or  afford  presumptive  evidence  of  the  fact 
The  American  law  of  descents  does  not  seek  out  the  first  purchaser 
through  past  generations,  except  the  estate  be  ancestral,  and  then 
it  stops  at  the  last  purchaser  in  the  ancestral  line.  Its  general  ob- 
ject is  to  continue  the  estate  in  the  family  ot  the  intestate,  having 
regard  also  to  the  claims  of  the  successive  branches  of  that  family, 
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and  principally  to  the  paramount  claim  of  proximity  of  blood  to  the 
intestate. 

Half  Blood  tinder  the  Civil  Law. 

Prior  to  Justinian,  the  civil  law  admitted  the  half  blood  to  the 
inheritance  equally  with  the  whole  blood;  but  the  ordinance  of  that 
emperor  admitted  the  half  blood  only  upon  failure  of  the  whole 
blood.  The  laws  of  all  countries  and  of  our  own  states  differ  so 
greatly  on  this  subject,  that  they  seem  to  have  been  the  result  of 
accident  or  caprice,  rather  than  the  dictate  of  principle. 

Principle  of  the  Distinction  in  Blood. 

There  seems  to  be  no  strong  general  principle  why  the  half  blood 
should  be  admitted  equally  to  the  inheritance  of  the  ancestor,  which 
he  acquired  by  purchase,  and  excluded  from  that  which  he  acquired 
by  descent,  devise,  or  gift,  from  some  more  remote  ancestor,  in 
whose  blood  they  do  not  equally  i>artake.  If  the  ancestor  was  law- 
fully seised  in  fee,  why  should  the  course  of  descent  be  varied 
according  to  the  source  or  manner  of  procuring  his  title? 

Fifth  Bule.  In  default  of  lineal  descendants,  and  parents,  and 
brothers  and  sisters,  and  their  descendants,  the  inheritance  ascends 
to  the  grandparents  of  the  intestate,  or  to  the  survivor  of  them. 

Grandparents. 

In  New  York,  New  Jersey  and  North  Carolina,  grandparents  are 
excluded  from  the  succession,  and  the  direct  lineal  ascending  line 
stops  with  the  father.  In  New  Jersey,  however,  in  default  of 
issue,  and  brothers  and  sisters  and  their  issue,  and  parents,  and 
there  be  several  persons,  all  of  equal  degree  of  consanguinity  to 
the  intestate,  the  estate  descends  to  them  as  tenants  in  common. 
The  grandparents  take  the  estate  before  uncles  and  aunts,  in  most 
of  the  United  States,  as  being  nearer  of  kin  to  the  intestate,  accord- 
ing to  the  computation  of  the  civil  law.  In  Virginia  and  Kentucky, 
in  default  of  issue,  parents,  brothers  and  sisters  and  their  descend- 
ants, one  moiety  of  the  estate  goes  to  the  paternal,  and  the  other 
to  the  maternal  kindred.  In  Rhode  Island,  if  there  be  no  grand- 
father, then  such  estate  goes  to  the  grandmother,  and  uncles  and 
aunts  on  the  same  side,  and  their  living  descendants.  Under  the 
English  statute  of  distribution  of  personal  estates,  the  grandmother 
took  the  personal  estate  in  preference  to  uncles  and  aunts,  as  nearer 
of  kin. 

Sixth  Bule.  In  default  of  lineal  descendants,  and  parents,  and 
brothers  and  sisters,  and  their  descendants,  and  grandparents,  the  in- 
heritance goes  to  the  brothers  and  sisters  equally  of  both  the  parents 
of  the  intestate  and  their  descendants.  If  all  stand  in  equal  degree 
of  consanguinity  to  the  intestate,  they  take  per  capita;  and  if  in  un- 
equal degrees,  they  take  per  stirpes. 
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Uncles  and  Aunts. 

This  is  the  general  rule  throughout  this  country.  In  New  York, 
it  does  include  grandparents,  and  is  confined  to  cases  in  which 
the  inheritance  had  not  come  to  the  intestate  on  the  part  of  either 
of  his  parents. 

Seventh  Bule.  If  the  inheritance  came  to  the  intestate  on  the  part 
of  one  parent,  then  the  brothers  and  sisters  of  such  parent  and  their 
descendants,  shall  have  preference;  and  in  default  of  them,  the 
estate  shall  descend  to  the  brothers  and  sisters  of  the  other  parent 
and  their  descendants. 

Source  of  the  Inheritance. 

New  York  and  several  other  states  have  adopted  this  distinction. 
It  has  been  herein  discussed  in  commenting  on  the  fourth  rule  of 
inheritance. 

Eighth  Bule.  On  failure  of  heirs,  under  the  preceding  rules,  the  in- 
heritance descends  to  the  remaining  next  of  kin  of  the  intestate, 
according  to  the  rules  in  the  English  statute  of  distribution  of 
the  personal  estate,  subject  to  the  doctrine  in  the  preceding  rules 
of  the  half  blood  in  the  different  states,  and  as  to  ancestral  estates^ 
and  as  to  the  equality  of  distribution. 

Next  of  Kin. 

This  rule  is  of  very  prevalent  application  in  the  several  states, 
though  there  are  some  peculiarities  in  the  local  laws  of  descent.  In 
North  Carolina,  in  the  descent  of  acquired  estates,  the  collateral 
need  only  be  the  nearest  relation  of  the  person  last  seised;  but  in 
descended  estates,  he  must  be  of  the  blood  of  the  first  purchaser.  In 
a  few  states,  if  there  be  no  kindred  on  either  side,  the  estate  goes 
to  the  husband  or  wife  of  the  intestate,  or  their  next  of  kin,  if  they 
be  dead.  In  Indiana,  the  estate,  in  default  of  such  heirs,  de- 
scends to  the  widow,  or,  if  dead,  to  her  children  by  a  former  mar- 
riage, and  in  default,  then  to  the  state,  for  the  use  of  common 
schools.  In  Louisiana,  the  ascendants  in  the  paternal  and  ma- 
ternal lines,  in  the  same  degree,  take  equally. 

New  York. 

The  law  of  New  York  is  an  exception  to  this  last  rule  of  inherit- 
ance; for  in  all  cases,  not  within  the  seven  preceding  rules,  the 
inheritance  descends  according  to  the  harsh  rules  of  the  common 
law.  The  law  in  this  state  requires  the  heir  to  be  heir  to  the 
person  last  seised;  and  the  inheritance  descends:  (1)  To  the  lawful 
issue,  standing  in  equal  degree,  in  equal  parts.  (2)  To  his  lawful 
issue  and  their  descendants,  in  different  degrees,  according  to  the 
right  of  representation.  (3)  To  the  father.  (4)  To  brothers  and 
sisters.     (5)  To  the  children  of  brothers  and  sisters.     (6)  To  the  de- 
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Bcendants  of  brothers'  and  sisters*  cli3dren.  (7)  To  the  brothers 
and  sisters  of  the  father  of  the  intestate,  and  their  descendants; 
and  then  to  the  brothers  and  sisters  of  the  mother  of  the  intestate 
and  their  descendants,  or  to  snch  parties  respectively  In  the  line 
through  which  the  proi>erty  was  acquired. 

Cominoii  Law  Doctrine  of  Descent. 

The  distinguishing  rules  of  the  common  law  doctrine  of  descent 
are  the  converse  of  those  in  this  country.  They  consist  of  the  fol- 
lowing principles  of  law:  preference  of  males  to  females;  primogen- 
iture among  the  males;  the  inheritance  shall  never  lineally  ascend; 
the  exclusion  of  the  half  blood;  the  strict  adherence  to  the  doctrine 
of  succession  per  stirpes ;  the  collateral  heir  of  the  person  last  seised 
to  be  his  next  collateral  kinsman  of  the  whole  blood;  and  kindred 
derived  from  the  blood  of  the  male  ancestors,  however  remote,  to  be 
preferred  to  kindred  from  the  blood  of  the  female  ancestors,  how- 
ever near,  unless  the  land  came  from  a  female  ancestor.  These  rules 
are  of  feudal  growth,  and  appear  partial,  unnatural,  and  harsh  in 
their  principles  and  operation,  when  compared  Mth  our  more  rea- 
sonable and  liberal  doctrine  of  descent  We,  in  this  country,  have 
closely  followed  the  Boman  law  of  distribution  of  real  and  personal 
estates. 

PosthnmouB  Children. 

These  children  inherit,  in  all  cases,  in  like  manner  as  if  they  had 
been  bom  in  the  lifetime  of  the  intestate,  and  had  survived  him. 
This  is  the  universal  rule  in  this  oountiyy  as  well  as  in  England. 

Degrees  of  Oonsanguinity. 

In  the  mode  of  computing  the  degrees  of  consanguinity,  the  civil 
law,  which  is  generally  followed  in  this  country  upon  that  point, 
begins  with  the  intestate,  and  ascends  from  him  to  a  conmion  ances- 
tor, and  descends  from  that  ancestor  to  the  next  heir,  reckoning  a 
degree  for  each  person,  as  well  in  the  ascending  as  descending  lines. 
According  to  this  rule,  the  father  of  the  intestate  stands  in  the  first 
degree,  his  brother  in  the  second,  and  his  brother's  children  in  the 
third.  Or,  the  grandfather  stands  in  the  second  degree,  the  uncle  in 
the  third,  and  the  cousins  in  the  fourth. 

Under  the  Oanon  Law. 

In  the  canon  law,  which  is  also  the  rule  of  the  common  law,  in 
tracing  title  by  descent,  the  conmion  ancestor  is  the  terminus  a  quo. 
The  several  degrees  of  kindred  are  deduced  from  himu  By  this 
method  of  computation,  the  brother  of  A  is  related  to  h\m  in  the 
first  degree  instead  of  the  second,  according  to  the  civil  law;  for 
he  is  but  one  degree  removed  from  the  common  ancestor.  The  un- 
cle is  related  to  A  in  the  second  degree;  for  though  the  unde  be  but 
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one  degree  from  tiie  common  ancestor,  yet  ▲  Im  removed  two  de- 
green  from  the  grandfather,  who  ia  the  common  anceator. 

Baatarda. 

Under  the  English  law,  illegitimate  chlldrm  cannot  take  by  de- 
scent, for  they  have  not  Inheritable  blood.  Nor  can  they  transmit 
by  descent  except  to  their  own  offspring,  for  thi^  have  no  other 
heirs.  The  New  York  statute  continues  this  role  of  the  English 
law,  denying  to  bastard  children  or  relatives  the  capacity  to  take  by 
descent  But  the  estate  of  an  illegitimate  intestate  may  descend 
to  Ilia  mother;  and  if  she  be  dead,  to  his  relatives  on  the  part  of 
the  mother,  the  same  as  if  he  had  been  legitimate^ 

State  Lawa  aa  to  Bastarda. 

This  provision  in  New  York  in  fkvor  of  the  mother  of  bastardi 
falls  short  of  the  extent  of  the  provision  in  relation  to  them  in  some 
of  the  other  states.  In  many  of  the  states,  bastards  are  placed  gen- 
eraUy  under  the  disabilities  of  the  English  common  law,  though  in 
several  states,  bastards  may  be  rendered  legitimate  by  the  subse- 
quent marriage  of  their  parents.  In  certain  states,  bastards  may  in- 
herit from,  and  transmit  to,  their  mothers,  real  and  personal  estates. 
Thus,  in  Connecticut,  illegitimates  are  to  be  deemed  children  within 
the  purview  of  the  statute  of  distributions,  and  can  take  their  share 
of  the  mother's  real  and  personal  estate,  equally  as  if  they  were  Int- 
imate. It  is  not  probable  in  that  state  that  bastards  can  transmit 
an  estate  beyond  the  permission  in  the  English  law,  but  they  can  be 
heirs  to  each  other  through  the  mother,  by  the  right  of  representa- 
tion. The  same  law  exists  in  Maryland  and  North  Carolina,  if  in  the 
latter  state,  the  mother  has  no  legitimate  child.  In  Illinois  and  Ten- 
nessee also,  bastards  inherit  to  their  mother. 

In  Lonisiana. 

In  Louisiana,  the  recognition  of  the  rights  of  bastards,  with  the 
exception  of  those  whose  father  is  unknown,  or  the  offspring  of  adul- 
terous or  incestuous  connections,  is  carried  beyond  that  in  the  other 
states.  If  duly  acknowledged,  they  inherit  from  the  motiier,  if  she 
has  no  lawful  issue ;  and  also  inherit  from  the  father,  if  he  leaves  no 
wife  or  lawful  heir.  The  father  and  mother  inherit  equally  from 
their  illegitimate  offspring;  and  in  default  of  parents,  and  of  ascend- 
ants and  descendants,  the  estate  goes  to  the  natural  brothers  and 
sisters  of  the  bastard,  and  to  their  descendants. 

Bastardy  under  the  Soman  Law. 

By  the  Boman  law,  as  declared  by  Justinian,  the  mother  succeeded 
to  the  estate  of  her  illegitimate  children;  and  those  children  could 
take  by  descent  from  her;  and  they  also  took  a  certain  portion  of 
their  father's  estate.    There  was  a  distinction  between  the  offspring 
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of  a  coBcublne,  and  the  q^urioQS  brood  of  a  oommon  prostitiite;  and 
while  the  law  granted  to  the  latter  the  neceaiaries  of  life  only,  the 
former  were  entitled  to  sncceed  to  a  aizth  part  of  the  l^herltanoe  of 
the  father. 

Under  the  French  Ijaw. 

Before  the  revolution,  the  French  law  was  aa  anstere  as  that  of 
the  English  common  law,  and  the  bastard  could  neither  take  nor 
transmit  by  inheritance,  except  to  his  own  lawful  children.  During 
the  revolution,  bastards,  duly  recognized,  were  admitted  to  all  the 
rights  of  lawful  children.  But  the  Napoleon  Code  checked  this  ex- 
treme innovation,  and  natural  children  were  dedared  not  to  be  heirs, 
strictly  speaking;  but  when  duly  acknowledged,  were  admitted  to 
succeed  to  the  entire  estate  of  both  parents,  who  died  without  lawful 
heirs,  and  to  ratable  portions  of  the  estate,  even  if  there  were  such 
heirs.  If  the  child  dies  without  issue,  his  estate  devolves  to  the  father 
and  mother  who  have  acknowledged  him.  The  French  law,  like 
the  Boman,  distinguishes  between  the  child  of  a  concubine,  and  one 
of  an  adulterous  and  incestuous  liitercourse,  or  of  a  common  prosti- 
tute. 

In  Holland. 

Bastards  in  HoUand  inherit  from  the  mother;  and  they  can  trans- 
mit by  descent  to  their  own  children,  and,  in  default  of  tiiem,  to  the 
next  of  kin  on  the  mother's  side. 

In  New  York. 

The  alteration  in  the  law  of  succession  in  Kew  York  only  goes  to 
enable  the  mother  and  her  relations,  to  succeed  to  the  natural  child's 
intestate  estate.  It  should  have  rendered  illegitimate  children  ca- 
pable of  succeeding  to  the  estate  of  the  mother,  in  default  of  lawful 
issue.  The  claim  for  the  interposition  of  the  law  in  favor  of  the  mother, 
and  her  kindred,  and  especially  in  favor  of  the  putative  father, 
is  held  to  be  destitute  of  any  foundation  in  public  i)olicy. 

Advancements  to  Children. 

Most  of  the  states  have  statute  provisions  relative  to  real  and  'per- 
sonal  estate,  similar  to  that  existing  in  the  English  law  of  distribu- 
tion, concerning  an  advancement  to  a  child.  If  any  child  of  the 
intestate  has  been  advanced  by  him  by  settlement,  out  of  the  real  or 
personal  estate,  or  both,  equal  or  superior  to  the  amount  in  value  of 
the  share  of  such  child  which  would  be  due  from  such  estate,  if  no 
such  advancement  had  been  made,  then  such  child  and  his  descend- 
ants, are  excluded  from  any  share  in  the  estate  of  the  intestate.  But 
if  such  advancement  be  not  equal,  then  such  child  and  his  descend- 
ants are  entitled  to  receive  from  the  estate  snfflcient  only  to  make 
up  the  deficiency.    The  maintenance  and  education  of  a  child,  or  the 
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gift  of  money,  wlihont  a  view  to  a  portion  or  a  settlement  in  life,  is 
not  usnaDy  deemed  an  advancement.  An  advancement  of  money  or 
property  to  a  child  is  prima  facie  an  advancement,  though  it  may 
be  shown  that  it  was  intended  as  a  gift  merely. 

The  Law  of  Advancements  in  the  States. 

The  basis  of  our  laws  on  this  subject  is  a  provision  in  the  statnte 
of  distribution  of  Charles  IL  In  Maine,  Vermont  and  Massachnsetta, 
the  requisite  evidence  of  an  advancement  consists  <rf  a  declaration 
to  that  effect  in  the  gift  or  grant  of  the  parent,  or  of  a  charge  in  writ^ 
ing  to  that  effect  by  the  intestate,  or  of  an  acknowledgment  in  writ- 
ing by  the  child.  The  provisions  in  those  states,  and  in  Kentucky, 
apply  equally  to  grandchildren,  but  in  other  states  are  confined  to  an 
advancement  to  the  child  of  the  parent  It  is  declared  in  New  York, 
that  every  estate  or  interest  given  by  a  parent  to  a  descendant,  by 
virtue  of  a  beneficial  power,  or  of  a  power  in  trust,  with  a  right  of 
selection,  shall  be  deemed  an  advancement  In  New  Jersey,  the 
statute  uses  the  word  ^^issue,"  which  is  a  word  of  more  ext^isive  im- 
port than  the  word  '^child,"  though  children  as  well  as  issue  may 
stand,  in  a  collective  sense,  for  grandchildren,  when  the  justice  or 
reason  of  the  case  requires  it 

Advancement  Brought  into  Hotclii>ot. 

In  some  of  the  states,  there  is  a  special  provision,  that  the  child 
who  has  received  his  advancement  in  real  or  personal  estate,  may 
elect  to  throw  the  amount  of  the  advancement  into  the  common 
stock,  and  take  his  share  of  the  estate  descended,  or  his  distributive 
share  of  the  personal  estate,  as  the  case  may  be,  and  this  is  said  to 
be  bringing  the  advancement  into  hotchpot,  resembling  the  collatio 
bonorum  of  the  civil  law.  This  privilege  is  apparently  of  no  conse- 
quence. 

Payment  of  the  Ancestor's  Debts. 

An  estate  by  descent  renders  the  heir  liable  for  the  debts  of  his 
ancestor,  to  the  value  of  the  property  descended;  and  he  holds  the 
lands  subject  to  the  payment  of  such  debts.  By  tiie  hard  and  unjust 
rule  of  the  common  law,  land  descended  or  devised,  was  not  liable 
to  simple  contract  debts  of  the  ancestor  or  testator;  nor  was  the  heir 
bound  even  by  a  specialty,  unless  he  was  expressly  named.  But  in 
New  York  and  some  other  states,  this  rule  has  been  altered,  and 
heirs  are  rendered  liable  to  the  extent  of  the  assets  descended,  if  the 
personal  estate  of  the  ancestor  be  insufficient  and  has  been  previously 
exhausted.  This  condition  does  not  apply,  when,  by  the  will  of  the 
ancestor,  the  debt  is  expressly  and  exclusively  charged  upon  the  real 
estate  descended  to  the  heirs,  or  directed  to  be  paid  out  of  the  real 
estate  descended,  before  resorting  to  the  personal  estate. 
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Beal  Estate  Subject  to  a  Mortgage. 

It  is  further  provided  In  New  York,  that  whenever  any  real  estate 
subject  to  a  mortgage  executed  by  the  ancestor  or  testator,  shall 
descend  to  the  heirs,  or  pass  to  a  devisee,  the  mortgage  shall  be  satis- 
fied ont  of  such  estate,  without  resorting  to  the  executor  or  admin- 
istrator, unless  there  be  an  express  direction  in  the  will  to  the  con- 
trary. 

Personal  Estate,  the  Frimaiy  Fund  to  Fay  Debts. 

The  general  rule  of  law  is,  that  the  personal  estate  is  the  primary 
fund  for  the  discharge  of  the  debts,  and  it  is  to  be  first  applied  and 
exhausted.  Unlike  the  above  mentioned  rule  in  New  York,  this  rule 
extends  even  to  the  payment  of  debts  with  which  the  real  estate  is 
charged  by  mortgage;  for  the  mortgage  is  understood  to  be  merely 
a  collateral  security  for  the  personal  obligation. 

Marshalling  Assets  for  the  Fayment  of  Debts. 

The  order  of  marshalling  assets  in  equity  towards  the  payment  of 
debts,  is  to  apply:  (1)  The  general  personal  estate.  (2)  Estates 
specially  devised  for  the  payment  of  debts.  (3)  Estates  descended. 
(4)  Estates  devised,  though  generally  charged  with  the  payment  of 
debts.  It  requires  express  words,  or  the  manifest  intent  of  ihe  testa- 
tor, to  disturb  this  order. 

Debts  Contracted  by  Another. 

There  is  a  material  distinction  between  debts  originally  contracted 
by  the  testator  or  intestate,  and  those  contracted  by  another;  and, 
therefore,  if  a  person  purchases  an  estate  subject  to  a  mortgage,  and 
dies,  his  personal  estate,  as  between  himself  and  his  personal  repre- 
sentatives, shall  not  be  applied  to  the  exoneration  of  the  land,  unless 
there  be  strong  proof,  that  in  taking  the  encumbered  estate,  he  as- 
sumed the  mortgage  debt  as  a  debt  of  his  own. 

Lands  Liable  to  Debts  of  Ancestors. 

The  rule  prevails  generally  in  the  United  States,  that  the  lands 
descended  to  the  heirs  are  liable  to  the  debts  of  the  ancestor  equally, 
in  all  cases,  with  the  personal  estate.  Where  the  real  and  personal 
estate  is  placed  as  assets  under  the  control  of  the  personal  repre- 
sentatives, the  personal  estate  is  first  to  be  applied,  and  the  land 
resorted  to  upon  a  deficiency  of  personal  assets.  In  Pennsylvania,  the 
lands  are  treated  as  x>ersonal  assets;  and  the  creditor  who  sues  the 
executor,  may  sell  the  lands  in  the  hands  of  the  heirs,  without  making 
them  parties.  In  New  Hampshire,  the  heir  is  not  liable  on  the  cov- 
enant of  the  ancestor,  while  a  remedy  remains  against  the  personal 
representatives,  inasmuch  as  all  real  and  personal  estate  of  the  an* 
cestor,  in  the  hands  of  the  executor  or  administrator,  is  liable  for  his 
debts. 
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LBOTITRS  LXVL 
TITLB  BY  B8CHSAT,  FOBFBITUBBi  AND  BT  BXSCUTIOK. 

Division  of  Titles  to  Land. 

Title  to  land  is  usually  distributed  under  the  heads  of  descent  and 
purchase,  the  one  title  being  acquired  by  oi)eration  of  law,  and  the 
other  by  the  act  of  agreement  of  the  party.  But  titles  by  escheat 
and  forfeiture  are  also  acquired  by  the  mere  act  of  law.  Our  Amer 
lean  authors  have  added  an  additional  title,  viz.,  title  by  exeoution. 

FIRST.    TITLE  BY  ESCHEAT. 

Title  by  Escheat  Defined. 

This  title  was  one  of  the  consequences  of  feudal  tenure.  When 
the  blood  of  the  last  person  seised  became  extinct,  and  the  tittle  of 
the  tenant  in  fee  failed,  from  want  of  heirs,  or  by  some  other  means, 
the  land  resulted  back,  or  reverted  to  the  original  grantor,  or  lord 
of  the  fee,  from  whom  it  proceeded,  or  to  his  descendants  or  suc- 
cessors. Under  the  English  law,  escheats  import  the  extinction  of 
tenure. 

Death  of  the  Cestui  Que  Trust. 

In  England,  if  lands  were  held  in  trust,  and  the  cestui  que  trust 
died  without  heirs,  the  lands  did  not  escheat  to  the  crown,  but  the 
trustee  being  in  esse  and  in  the  legal  seisin  of  the  land,  took  the 
land  discharged  of  the  trust,  and  bound  as  owner  for  the  feudal 
services.  But  as  feudal  tenures  do  not  exist  in  this  country,  there 
are  no  private  persons  who  succeed  to  the  inheritance  by  escheat, 
and  the  state  steps  in  the  place  of  the  feudal  lord,  as  the  ultimate 
proprietor  of  the  lands  within  its  jurisdiction. 

Lands  Escheating  to  the  State. 

It  is  a  general  principle  of  American  law,  that  when  the  title  to 
land  fails  from  defect  of  the  heirs  or  devisees,  it  necessarily  reverts 
or  escheats  to  the  people,  as  forming  part  of  the  common  stock  of 
the  conmiunity.  Whenever  the  owner  dies  intestate,  without  leav- 
ing any  inheritable  blood,  the  lands  vest  immediately  in  the  state 
by  operation  of  law. 

The  Eschteator. 

In  the  Boman  law,  there  was  an  escheator  appointed,  whose  duty 
it  was  to  assert  the  right  of  the  emperor  to  the  property  of  the 
decedent,  when  the  owner  left  no  heirs  or  legatee  to  take  it  That 
property  should,  in  such  cases,  vest  in  the  public,  and  be  at  the  dis- 
posal of  the  government,  is  the  universal  law  of  civilized  society. 
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It  is  a  fundamental  principle,  that  if  the  ownership  of  property  be- 
comes vacant,  the  right  mnst  necessarily  subside  into  the  whcde 
conmiunily,  In  whom  it  was  vested  at  the  origin  of  society. 

Escheated  Lands  in  New  York. 

In  New  York,  all  escheated  lands,  when  held  by  the  state  or  its 
grantee,  are  declared  to  be  subject  to  the  same  trusts,  encumbrances, 
charges,  rents,  and  services  to  which  they  would  have  been  subject 
had  they  descended.  Under  the  common  law,  if  the  king  took 
lands  by  escheat;  he  was  not  subject  to  the  trusts  to  which  the 
escheated  lands  were  previously  liable.  The  statute  of  Oeo.  HL 
mitigated  this  rule,  and  enabled  the  king  to  direct  the  execution 
of  the  trust.  In  England,  it  appears,  that  upon  the  escheat  of  the 
legal  estate,  the  lord  will  hold  the  estate  free  from  the  claims  of 
the  cestui  que  trust 

SECOND.    TITLE  BY  FORFEITURE. 

Distinct  from  Escheat. 

English  writers  carefully  distinguish  between  escheat  to  the  chief 
lord  of  the  fee,  and  forfeiture  to  the  crown.  The  one  was  a  conse- 
quence of  the  feudal  connection,  the  other  was  anterior  to  it,  and 
inflicted  upon  a  principle  of  public  policy.  Yet,  in  effect,  there  is 
no  essential  distinction  between  escheat  for  treason  and  forfeiture 
for  treason. 

Effect  of  Forfeiture. 

On  feudal  principles,  the  law  of  forfeiture  went,  indeed,  beyond 
the  law  of  escheat  It  extinguished  the  inheritable  quality  of  the 
vassal's  blood,  so  that  the  sons  could  not  inherit  either  to  him,  or 
to  any  ancestor,  through  their  attainted  father.  He  was  rendered 
incapable  not  only  of  inheriting  or  transmitting  his  own  property 
by  descent,  but  he  obstructed  the  descent  of  lands  to  his  posterity 
in  all  cases  in  which  they  were  obliged  to  derive  their  title  through 
him  from  any  more  remote  ancestor.  The  forfeiture  of  the  estate 
is  very  much  reduced  in  this  country,  and  corruption  of  blood  is 
abolished.  In  New  York,  forfeiture  of  property  for  crimes  is  con- 
fined to  a  case  of  conviction  for  treason. 

Bights  of  the  Bemainder-Man. 

The  state,  on  taking  lands  by  escheat  or  forfeiture,  takes  only  the 
title  which  the  party  had,  and  the  estate  of  a  remainder-man  is  not 
destroyed  or  divested  by  a  forfeiture  of  the  particular  estate. 

Forfeiture  of  Estates  for  life  or  for  Tears. 

Besides  the  forfeiture  of  property  to  the  state,  for  ccmviction  of 
certain  crimes,  in  England  estates  less  than  a  fee  may  be  forfeited 
to  the  party  entitled  to  the  residuary  interest  by  a  breach  of  duty 
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in  the  owner  of  the  particular  estate.  If  a  tenant  for  life  or  years, 
by  feoffment,  fine,  or  recovery  conyeys  a  greater  estate  than  he  is 
by  law  entitled  to  do,  he  then,  nnder  the  English  law,  f oif  eits  his 
estate  to  the  person  next  entitled  in  remainder  or  reversioii,  for  he 
puts  an  end  to  his  original  interest,  an  act  tending,  in  its  natnre, 
to  divest  the  expectant  estate.  The  same  consequences  foUowed 
whenever  the  vassal  was  guilty  of  an  act  of  disloyalty,  and  a  re- 
nunciation of  the  feudal  connection.  Such  forfeitures  by  the  tenants 
of  particular  estates  are  obsolete  in  this  country,  and  the  just  jmn- 
ciple  prevails,  that  the  conveyance  by  the  tenant  operates  only  upon 
the  interest  which  he  possessed,  and  does  not  affect  the  persons 
seised  of  ulterior  interests. 

Conveyances  under  the  Statute  of  Uses. 

But  a  conveyance  by  deed,  of  things  lying  in  grant,  or  by  releaae, 
and  bargain  and  sale,  under  the  statute  of  uses,  do  not  work  a  forfei- 
ture; for  they  convey  no  greater  interest  than  what  the  party  law- 
fully owns,  and  is  entitled  to  convey. 

Conveyances  in  Pennsylvania. 

A  Pennsylvania  statute  gave  to  all  deeds  and  conveyanoes  of  land, 
proved  or  acknowledged,  and  recorded,  the  same  force  and  effect,  as 
to  possession,  seisin  and  title,  as  deeds  of  feoffment  with  livery;  and 
yet  it  has  been  held,  that  such  a  deed  worked  no  forfeiture,  on  the 
common  law  doctrine  of  alienation  by  tenants  for  life  or  for  years. 

Conditions  in  an  Estate  for  Life  or  Tears. 

The  common  law  held,  that  if  a  condition,  on  which  an  estate  for 
life  or  years  depended,  be  broken  for  non-payment,  yet  the  lessor 
might  waive  the  forfeiture  by  the  subsequent  acceptance  of  rent, 
or  by  bringing  an  assize,  or  making  a  distress  to  recover  it.  There 
are  other  causes  of  forfeiture,  as  for  waste,  and  for  breaches  of  con- 
ditions in  leases,  grants  and  conveyances,  hereinbefore  referred  ta 

THIRD.     TITLE  BY  EXECUTION. 

In  Eng^land. 

This  species  of  title  was  unknown  to  the  common  law,  and  Is  the 
creature  of  statutes.  The  remedy  given  to  the  judgment  creditor  by 
the  English  law  was  a  sequestration  of  the  profits  of  lands  by  writ 
of  levari  facias,  or  the  possession  of  a  moiety  of  the  lands  by  the 
writ  of  elegit,  and,  in  certain  cases,  the  whole  of  it  by  extent.  In  all 
these  cases,  the  creditor  holds  the  land  in  trust  until  the  debt  is 
discharged  by  the  receipt  of  the  rents  and  profits. 

In  the  American  Colonies. 

This  limited  remedy  against  the  real  estate  of  the  debtor  was  not 
deemed  sufiQcient  security  by  British  creditors,  in  its  application 
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to  the  American  colonies,  and  the  statute  of  Geo.  IL  was  passed 
for  their  relief.  It  made  lands,  within  the  English  colonies,  charge- 
able with  debts,  and  subject  to  the  like  process  of  execution  as  per- 
sonal estates.  Lands  were  dealt  with  on  execution  precisely  as 
personal  property  and  treated  as  assets  In  the  hands  of  executors 
and  administrators.  In  Massachusetts  and  Pennsylvania,  colonial 
statutes  were  passed,  rendering  lands  liable  to  sale  on  execution 
for  debts. 

The  Personal  Estate,  the  Frimazy  Fond. 

The  practice  of  selling  real  estate  under  certain  checks  and  modi- 
fications, created  to  prevent  abuse  and  hardship,  has  now  become 
permanently  established.  The  prevalent  regulation  In  most  of  the 
states  is  to  require  the  creditor  to  resort,  In  the  first  instance,  to 
the  personal  estate,  as  the  primary  fund,  and  to  look  only  to  the  real 
estate  after  the  personal  shall  have  been  exhausted  and  found  lut 
sufiQcient. 

BzecutlonB  against  Beal  Estate. 

Formerly  In  New  York,  and  even  now  in  a  few  other  states,  the 
rule  has  been  to  sell  the  real  estate  absolutely  at  auction,  upon 
due  notice,  without  any  previous  appraisement,  and  without  any 
subsequent  right  of  redemption;  and  the  sheriff  executed  a  deed 
to  the  purchaser,  which  by  relation  vested  the  defendant's  title 
in  the  purchaser  from  the  time  of  the  sale.  The  deed  connected 
with  the  sale  oi>erated  by  way  of  execution  of  a  statute  power  to 
pass  the  defendant's  title.  This  Is  the  practice  in  respect  to  sales 
of  land  on  execution  by  the  marshals,  under  the  authority  of  the 
federal  courts. 

Sales  in  New  York  under  Executions. 

The  statutes  of  New  York  now  provide,  that  the  real  estate  of 
the  debtor  may  be  sold  on  execution,  either  at  law  or  in  chancery, 
in  default  of  goods  and  chattels,  on  six  weeks  notice,  and  in  separate 
parcels,  if  required  by  the  owner.  A  certificate  of  the  sale  is  de- 
livered to  the  purchaser,  and  another  certificate  filed  in  the  clerk's 
office  of  the  county  within  ten  days. 

Redemption  of  the  Land  in  New  York. 

Redemption  of  the  land  sold  may  be  made  by  the  debtor  within 
one  year,  on  paying  the  amount  of  the  bid,  with  ten  per  cent  inter- 
est Any  joint  tenant  or  tenant  in  common,  may  redeem  his  rata- 
ble share  of  the  land  by  paying  a  due  proportion  of  the  purchase 
money.  On  default  of  the  debtor,  any  creditor,  by  judgment  at 
law,  or  decree  in  equity,  and  in  his  own  right,  or  as  a  trustee,  within 
three  months  after  the  expiration  of  the  year,  may  redeem  the  land, 
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on  paying  the  parcha«e  money,  with  teven  per  cent  Interest  Bo, 
any  other  Judgment  creditor  may  redeem  from  such  pri<»  creditor, 
on  refunding  his  purchase  money  with  interest,  and  also  the  amoont 
due  on  his  Judgment  or  decree,  if  the  same  be  a  prior  lien  on  the 
land.  But  these  subsequent  redemptions  must  be  within  the  fif- 
teen months  from  the  time  of  the  sale;  for  the  officer  is  then  to 
execute  a  deed  to  the  person  entitled  as  the  absolute  owner.  The 
deed,  when  executed,  will  be  good  by  relation,  and  cot^  the  inter- 
yening  period  from  the  sale. 

Seversioiiary  Interests. 

The  right  to  sell  real  estate  on  execution  reaches  reversionaiy 
interests,  and  they  are  bound  by  the  judgment 

Appraisement  of  Lands. 

In  many  of  the  states,  the  lands,  after  being  taken  by  execationt 
are  to  be  duly  appraised  by  commissioners,  or  a  sherifiTs  inquest, 
and  set  off,  and  possession  deliyered  to  the  creditor  in  the  execution, 
by  metes  and  bounds;  and  they  operate  as  a  conveyance  of  the 
debtor's  title,  and  a  payment  on  the  judgment  to  the  amount  of 
the  valuation.  The  return  of  the  officer,  when  recorded,  passes 
the  title.  The  debtor  is  allowed  a  reasonable  time  to  redeem, 
on  paying  the  appraised  value,  with  lawful  interest  In  Rhode 
Island  and  Connecticut,  no  time  is  allowed  to  redeem,  after  the 
lands  have  been  thus  assigned  to  the  creditor. 

Pennsylvania  and  Del&'WBre. 

In  both  these  states,  the  lands  are  to  be  appraised;  and  if  the 
inquest  finds  that  the  rents  and  profits  f6r  seven  years  will  dis- 
charge the  debts,  the  lands  are  then  extended  by  the  writ  of  liberari 
facias,  and  possession  given  to  the  creditor,  as  practiced  upon  the 
elegit  in  England;  but  if  not  so  found,  the  lands  are  to  be  sold 
without  redemption. 

Ohio. 

The  lands  are  not  to  be  sold  in  Ohio  under  the  amount  of  two 
thirds  of  the  previously  appraised  value  thereof,  except  in  sales 
for  taxes,  or  against  officers  for  moneys  coUected.  If  two  thirds 
of  the  appraised  value  suffice  to  satisfy  the  execution,  the  judg* 
ment  ceases  to  be  a  lien  on  the  residue  to  the  prejudice  of  bona  fide 
judgment  creditors. 

Indiana. 

In  Indiana,  the  sheriff  first  offers  for  sale  the  rents  and  profits 
of  the  lands  for  seven  years,  and  if  they  will  not  sell  for  a  suA* 
dent  sum  to  satisfy  the  execution,  the  feendmple  is  sold  to  the 
highest  bidder. 
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MisidfifdDDi  and  liOUifllBiia. 

In  these  states,  if  the  lands  do  not  bring,  or  the  creditor  will  Hot 
take  them  at  two  thirds  of  the  appraised  valne,  there  is  a  delay 
in  a  peremptory  sale,  on  the  interposition  of  security. 

Tennessee. 

Two  years  time  Is  allowed  in  Tennessee  for  a  redemption  of  lands 
sold  on  execution,  or  upon  foreclosure  of  mortgage,  upon  payment 
of  the  amount  of  the  bid,  and  ten  per  cent  interest  thereon,  and  all 
lawful  charges.  No  creditor,  unless  he  be  a  judgment  creditor, 
is  entitled  to  redeem  lands,  sold  on  execution,  or  under  a  deed  of 
trust. 

Virginia. 

This  state  is  an  exception  to  the  general  practice  of  selling  land 
on  execution.  The  English  process  of  elegit  and  extent  are  used; 
but  in  special  cases  the  lands  are  sold,  as  in  the  case  of  judgments 
in  favor  of  the  commonwealth  against  public  debtors. 

SherUr's  Deed. 

In  those  states.  In  which  the  sheriff  sells  the  land,  instead  of  ex- 
tending it  to  the  creditor,  he  executes  a  deed  to  the  purchaser; 
and  it  is  held,  that  a  sheriff's  sale  is  within  the  statute  of 
frauds,  and  requires  a  deed  or  note  in  writing  of  the  sale,  signed 
by  the  sheriff.  In  the  New  England  states,  with  the  exception 
of  Rhode  Island,  the  sheriff's  official  return  of  the  proceedings  under 
the  execution,  constitutes  the  title  of  the  creditor;  and  no  deed  is 
executed,  for  the  title  rests  upon  matter  of  record. 

Place  of  the  Sale. 

In  some  of  the  states,  the  sales  are  required  to  be  at  the  court 
house  of  the  county;  and  in  Louisiana  at  the  seat  of  justice  of  the 
parish,  and  on  the  plantation,  if  the  sale  be  made  in  the  country. 

Lien  of  Judgments  and  Decrees  in  New  Tork. 

In  New  York,  every  judgment  and  final  decree  are  a  lien  on  the 
real  estate  of  the  debtor  from  the  docketing  of  the  same,  and  affect 
equally  his  after  acquired  lands,  subject,  however,  to  a  priority  of 
lien  in  favor  of  mortgages  taken  at  the  time  of  purchasing  the 
after  acquired  lands,  for  the  security  of  the  purchase  money.  But 
judgments  and  decrees  cease  to  be  a  charge  on  lands  as  against 
bona  fide  purchasers  and  subsequent  encumbrancers  in  New  York 
after  ten  years  from  the  docketing  of  the  same;  and  all  judgments 
in  such  state,  or  of  the  United  States  within  the  state  of  New  York 
are  presumed  to  be  satisfied  after  twenty  years  from  the  filing  of 
record.  This  presumption  can  only  be  repelled  by  a  written  ac* 
knowledgment  of  indebtedness,  or  by  proof  of  payment  of  part 
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within  the  twenty  years.     In  every  other  caae^  the  lapse  of  time 
is  OAclnsiTe. 

lien  of  Judgments  In  Different  States. 

There  is  a  great  diversity  of  practice  in  the  different  states  as 
to  the  lien  of  judgments.  In  the  eastern  states,  the  judgment  is 
no  lien,  and  the  lands  are  not  bound  until  execution  issues;  but 
as  a  substitute  for  this  apparent  want  of  protection  to  the  creditor, 
the  land  may  be  attached  in  the  first  instance,  on  mesne  process, 
and  that  creates  a  valid  lien.  In  Kentucky,  lands  are  only  bound, 
like  chattels,  from  the  delivery  of  the  execution.  In  Louisiana, 
a  judgment  is  a  lien,  not  by  being  docketed,  but  by  being  registered 
with  the  recorder  of  mortgages.  In  Pennsylvania,  the  judgment 
is  a  lien  from  its  entry  on  the  lands  owned  at  the  time  by  the  debtor. 
It  may  be  revived  by  scire  facias,  otherwise  it  will  not  bind  after 
acquired  lands,  until  execution  has  issued.  In  Virginia,  executions 
bind  the  real  estate  of  the  defendant  from  the  time  they  are  levied, 
though  there  is  no  statute  expressly  making  judgments  a  lien.  The 
lien  of  a  judgment,  which  exists  in  many  states,  amounts,  after  all, 
only  to  a  security  against  subsequent  purchasers  and  encumbrancers, 
for  the  judgment  creditor  obtains  no  estate  in  the  land. 

Contract  for  the  Parchase  of  Ijand. 

In  New  York,  the  interest  of  a  person  holding  a  contract  for  the 
purchase  of  land,  is  not  bound  by  a  judgment  or  decree,  and  ia 
not  to  be  sold  on  execution.  The  remedy  for  a  creditor  against 
such  an  equitable  interest  residing  in  his  debtor,  is  by  a  bill  in 
chancery;  and  the  interest  may  be  sold  under  a  decree  for  that 
purpose,  or  transferred  to  the  creditor  upon  terms  the  court  may 
decide.  So,  a  creditor  who  holds  a  debt  secured  by  mortgage,  can- 
not sell  the  equity  of  redemption  on  judgment  and  execution  at 
law.  His  remedy  is  upon  the  mortgage  in  chancery.  The  law  ia 
different  in  North  Carolina.  But  where  lands  are  held  by  A  for 
the  use  of  B  as  a  resulting  trust,  they  may  be  sold  on  execution 
at  law  against  B. 

Purchase  by  a  Trustee  at  His  Own  Sale. 

When  a  trustee  of  any  description,  or  any  person  acting  as  agent 
for  others,  sells  a  trust  estate,  and  becomes  himself  interested, 
either  directly  or  indirectly,  in  the  purchase^  the  destui  que  trust 
is  entitled,  in  his  election,  to  acquiesce  in  the  sale,  or  to  have  the 
property  re-exposed  for  sale,  under  the  direction  of  the  court  and 
to  be  put  up  at  the  price  bid  by  the  trustee.  It  makes  no  differ- 
ence, that  the  sale  was  at  public  auction,  bona  flde,  and  for  a 
fair  price.  A  person  cannot  act  as  agent  for  another,  and  become 
himself  a  buyer.     He  cannot  be  both  buyer  and  seller  at  the  same 
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time,  or  connect  his  own  interest  in  his  dealings  as  an  agent  or 
trustee  for  another.  It  is  incompatible  with  the  fiduciary  relation. 
The  rule  is  founded  on  the  danger  of  imposition,  and  the  presump- 
tion of  the  existence  of  fraud,  inaccessible  to  the  eye  of  the  court 
The  policy  of  the  rule  is  to  shut  the  door  against  temptation* 

Bale  of  Beal  Estate  to  Fay  Decedent's  Debts. 

If  the  personal  estate  of  a  decedent  be  insuiBcient  to  pay  his 
debts,  the  executor  or  administrator  is  authorized  to  mortgage, 
lease  or  sell  so  much  of  the  real  estate  as  shall  be  requisite  to  pay 
the  debts.  This  is  done  under  the  direction  of  the  court,  having 
testamentary  jurisdiction;  and  the  title  so  conveyed  to  the  pur- 
chaser will  vest  in  him  all  the  right  and  interest  which  belonged 
to  the  decedent,  at  the  time  of  his  death.  The  proceedings,  In 
such  cases,  are  regulated  by  local  laws. 

Specific  Performance  of  Contracts  of  Decedents. 

The  interest  of  the  decedent  in  contracts  for  the  purchase  of  land, 
may  equally  be  sold  for  the  like  purpose;  and  provision  is  made 
by  statute  for  the  specific  performance  of  the  contracts  upon  terms 
safe  and  just  to  all  parties. 

Application  for  Order  of  Sale. 

The  sale  of  the  real  estate  of  decedent  by  order  of  the  orphans'  or 
probate  court,  will,  in  several  ^f  the  states,  apply  to  the  estate  left 
by  the  debtor  at  his  decease,  and  avoid  all  mesne  conveyances 
since  his  death.  The  executor  must  apply  within  a  reasonable 
time  for  an  order  to  sell  the  real  estate,  or  he  will  not  be  permitted 
to  interfere  with  the  immediate  and  bona  fide  alienation  by  the  heir. 
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A  pfurchafle,  in  tbe  ordtnaiy  aeeeptatkm  of  fhe  tenn.  Is  Ike  tnas- 
misrion  of  properly  from  one  person  to  anotker^  lij  fhcir  Tnlnntafy 
act  and  agreement,  fdonded  on  a  Taloalile  mmmikpraAkm,  But  in 
ttke  judgment  of  law,  it  is  tlie  aeqnisldon  of  land  Iqr  any  lawfri 
act  of  the  party,  in  eontiadistinotkm  to  aeqniaition  by  openiioa 
of  law;  and  it  Inclndes  tide  by  deed,  tide  by  matter  of  reooid, 
and  title  by  derise. 

Alien fttJon  ot  Property. 

The  existence  of  property  eari^  soggested  its  alienatian.  The 
capacity  to  dispose  of  it  becomes  material  to  the  pmposes  of  nodal 
life,  as  soon  as  prop^ty  is  rendered  secure  and  Talnable  in  the 
progress  of  nations  from  a  state  of  turbulence  and  rudeness,  to  order 
and  refinement  The  power  of  alienation  is  a  sequence  nl  owner- 
ship, and  is  founded  on  natural  ri^^t. 

In  tbe  Time  of  tbe  Ang^o-Sexona. 

Lands  at  that  date  were  alienable  by  deed  or  by  wilL  When 
by  deed,  they  bore  the  name  of  boc  or  booUand,  and  the  other  kind 
of  land,  called  folcland,  was  hdd  and  conv^ed  without  writing. 
The  power  of  disposing  of  prop^ty  even  at  that  eaify  period  was 
subject  to  restraints  and  modifications  suggested  by  eon^ienience, 
and  dictated  by  ciril  institutions. 

Feudal  Bestrictiona  to  AllenatioiL. 

Feudal  policy  imposed  additional  restraints  ujion  the  enjoyment 
and  circulation  of  landed  property,  to  an  extent  unknown  in  the 
annals  of  Europe.  There  were  checks  in  fa?or  of  the  heir,  upon  the 
alienation  of  land  among  the  Jews,  Greeks  and  Bomans.  The  feudal 
restrictions  were  yastiy  heayier,  and  founded  on  a  different  policr. 
They  arose  x)artly  in  ^Tor  of  the  heir  of  the  tenant;  for  the  law 
of  feuds  would  not  allow  the  yassal  to  aliene  the  paternal  feud, 
CTen  with  the  consent  of  the  lord,  without  the  consent  of  the  heirs 
of  the  paternal  line  But  the  restraint  arose  principally  from  faTor 
to  the  lord  of  the  fee.  It  was  deemed  a  great  hardship  to  allow 
the  land  which  the  chieftain  had  given  to  one  family,  to  pass,  with- 
out his  consent,  into  the  possession  of  another,  who  might  be  an 
enemy,  or  one  less  qualified  to  perform  the  feudal  engagements^ 
The  restrictions  were  adapted  to  the  system  of  feuds  alone. 

Svlla  of  Feuda. 

The  whole  feudal  establishment  proved  itsdf  eventually  to  be 
inconsistent  with  a  civilized  and  pacific  state  of  society;  and  where- 
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eyer  freedom,  commerce  and  the  arU  penetrated,  the  feudal  fabric 
was  gradually  undermined. 

Bedine  of  Feudal  Bestraints. 

The  gradual  decline  in  England  of  the  feudal  reatralnts  upon 
alienation  commenced  in  the  reign  of  Henry  L,  and  eventually  the 
subtle  contrivances  and  resolute  struggles  of  the  English  people 
broke  down  the  stem  policy  of  feudal  despotism,  and  individuals 
regained  the  use  and  control  of  their  own  property. 

Bubinfeudatioii. 

The  first  step  taken  in  mitigation  of  the  rigors  of  the  law  of 
feuds,  and  in  favor  of  voluntary  alienations,  was  the  practice  of 
subinfeudations.  They  consisted  in  carving  out  portions  of  the 
fief  to  be  held  of  the  vassal  by  the  same  tenure  with  which  he  held 
of  the  chief  lord  of  the  fee.  The  alienation  prohibited  by  the 
feudal  law  was  the  substitution  of  a  new  feudatory  in  the  place 
of  the  old  one;  but  subinfeudation  was  a  feoffment  by  the  tenant 
to  hold  of  himself.  The  purchaser  became  his  vassal,  and  the 
vendor  still  continued  liable  to  the  chief  lord  for  all  the  feudal 
obligations.  Subinfeudations  contributed  to  the  power  of  subor- 
dinate feudatories;  but  they  were  found  injurious  to  the  fruits  of 
tenure,  such  as  rdiefs,  marriages  and  wardships,  belonging  to  the 
paramount  lord. 

Cities  and  Borouglui. 

Alienation  first  became  prevalent  in  cities  and  boroughs,  where 
the  title  to  lands  and  houses  was  chiefly  allodial,  and  where  the 
genius  of  commerce  dictated  a  more  liberal  circulation  of  property. 

Influenoe  of  fhe  Orueades  on  Alienation. 

The  crusades  had  an  indirect,  but  powerful  influence  upon  alien- 
ation of  land;  the  participants  having  ceased  to  place  any  value 
upon  the  inheritances  they  had  abandoned. 

Bestraint  of  Alienation  Belazed. 

A  law  of  Henry  L  relaxed  the  restraint  as  to  purchased  lands, 
while  it  retained  it  fis  to  those  which  were  ancestral 

Conditional  Fees. 

These  fees  had  been  introduced  to  impose  further  restraints 
upon  alienation;  but  public  opinion  ^induced  the  courts  of  justice 
to  give  to  conditional  fees  a  construction  inconsistent  with  their 
original  intention. 

Statute  de  Donis. 

This  led  the  feudal  aristocracy  to  procure  from  parliament  the 
statute  de  donis,  under  Edw.  L,  which  was  intended  to  check  the 
judicial  construction,  which  had,  in  a  great  degree,  discharged  the 
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conditional  fee  from  the  limitation  imposed  Mj  fbe  grant  Under 
that  statute,  fees  conditional  were  changed  into  estates  taiL  8ab- 
seqnently,  to  elude  the  entailment  and  defeat  the  policy  of  the  stat- 
ute, the  courts  resorted  to  the  fiction  of  a  common  recoyeiy. 

Statute  Quia  Emptores. 

This  important  statute  of  Edw.  L  permanently  established  the 
free  right  of  alienation  by  the  sub-vassal,  without  Ids  lord's  consent; 
but  it  broke  down  subinfeudations,  which  had  already  been  checked 
by  Magna  Carta;  and  it  declared  that  the  grantee  should  not 
hold  the  land  of  his  inmiediate  feoffor,  but  of  the  chief  lord  of  the 
fee,  of  whom  the  grantor  himself  held  it  The  power  of  involun- 
tary alienation  by  rendering  the  land  answerable  by  attachment  for 
debt  was  created  by  statute  in  the  same  reign,  and  was  followed 
by  the  statutes  merchant  or  staple,  which  were  called  for  by  the 
growing  commercial  spirit  of  the  nation.  To  these  may  be  added 
the  statute  of  Edw.  IIL  taking  away  the  forfeiture  or  alienation 
by  the  king's  tenants  in  capite,  and  substituting  a  reasonable  fine 
in  its  place. 

Sale  of  Pretended  Titles. 

Every  citizen  of  the  United  States  is  capable  of  taking  and 
holding  lands  by  descent,  devise  or  purchase,  and  every  adult  of 
sound  mind  may  alien  the  same  at  pleasure,  under  the  regulations 
prescribed  by  law.  In  no  other  portion  of  the  world  is  land  made 
such  an  article  of  commerce.  There  is  one  check  to  the  power  of 
alienation  of  a  right  or  interest  in  land,  taken  from  the  statute  of 
Henry  Vm.,  against  selling  pretended  titles.  A  pretended  title, 
under  the  common  law,  is  where  one  person  lays  claim  to  land,  of 
which  another  is  in  possession,  holding  adversely  to  the  claim. 
Every  grant  of  land,  except  as  a  release,  is  void  as  an  act  of  main- 
tenance, if  at  the  time  the  lands  are  in  the  actual  i)ossession  of  an- 
other person,  claiming  under  a  title  adverse  to  that  d  the  grantor. 
This  principle  prevails  generally  in  this  country. 

Preferenee  of  Becorded  Mortgage. 

'  But  even  in  such  a  case,  the  claimant  is  allowed,  by  statute  in  New 
York,  to  execute  a  valid  mortgage  of  the  lands,  whicdi  has  preference 
from  the  time  of  its  recording,  over  subsequent  judgments  and  mort- 
gages, and  binds  the  lands  from  the  time  of  recovering  possession. 

Acts  of  Maintenance  Prohibited. 

The  ancient  policy  which  prohibited  the  sale  of  pretended  titles, 
and  held  the  conveyance  to  a  third  person  of  lands  held  adversely 
at  the  time  to  be  an  act  of  maintenance,  was  founded  upon  a  state 
of  society,  which  does  not  exist  in  this  country.  A  right  of  entry 
was  not  assignable  at  common  law,  as  it  tended  to  permit  acts  of 
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oppression  by  thoee  In  power.  The  statnte  of  Henry  VHI.  imposed 
a  forfeiture  upon  the  seller  of  the  whole  valne  of  the  lands  sold,  and 
npon  the  bnyer  also,  if  he  purchased  knowingly. 

In  New  Tork. 

The  Kew  York  statutes  make  it  a  misdemeanor  for  any  person  to 
buy  or  seU,  or  make  or  take  a  promise  or  covenant  to  convey,  unless 
the  grantor,  or  those  by  whom  he  claims,  shall  have  been  in  posses- 
sion of  the  land,  or  of  the  reversion  or  remainder  thereof,  or  of  the 
rents  or  profits,  for  the  space  of  a  year  preceding.  This  provision 
does  not  apply  to  a  mortgage  of  the  lands,  nor  a  release  of  the  same 
to  the  person  in  lawful  possession. 

Livery  of  Seisin. 

This  principle  seems  harsh,  but  it  is  conformable  to  the  policy  of 
the  common  law,  that  the  grantor,  in  a  conveyance  of  land,  unless 
in  the  case  of  a  mere  release  to  the  i>arty  in  possession,  should  have 
in  him,  at  the  time,  a  right  of  possession.  A  feoffment  was  void 
withoat  livery  of  seisin;  and  without  possession  a  man  could  not 
make  l|veiy  of  seisin.  This  was  a  fundamental  doctrine  of  the  law 
of  feuds  on  the  continent  of  Europe.  Ko  feud  could  be  created 
without  investiture,  or  putting  the  tenant  into  possession;  and  de- 
livery of  possession  is  still  requisite  in  Holland  and  Germany,  to  the 
transfer  of  real  property. 

Delivery  of  Possession  of  Beal  Property. 

It  is  the  usage  of  mankind,  that  the  transfer  of  real  property  should 
not  be  valid,  unless  the  grantor  has  the  cajkaoity,  as  well  as  the 
intention,  to  deliver  possession.  Possession  is  an  essential  part  of 
title  and  dominion  over  property.  As  the  conveyance  in  such  a  case 
is  a  mere  nullity,  the  title  continues  in  the  grantor,  so  as  to  enable 
him  to  maintain  an  ejectment  upon  it;  and  the  void  deed  cannot  be 
set  up  by  a  third  person  to  the  prejudice  of  his  title.  But  as  be- 
tween the  parties  to  the  deed,  it  might  operate  by  way  of  estoppel, 
and  bar  the  grantor.  The  deed  is  good,  and  passes  the  title  as 
between  the  grantor  and  grantee,  even  though  founded  on  cham- 
perty or  maintenance. 

Conveyance  by  a  Party  out  of  Possession. 

In  most  of  the  states,  the  doctrine  prevails,  that  a  conveyance 
by  a  party  out  of  possession  and  with  an  adverse  possession  against 
him,  is  void,  while  in  other  states  a  conveyance  by  a  disseisee  would 
seem  to  be  good,  and  pass  to  the  third  person  all  his  right  of  posses- 
sion, and  of  property,  whatever  it  might  be. 

Champerty. 

It  is  the  settled  doctrine  in  England  and  probably  in  most  of  the 
states,  that  the  purchase  of  land  pending  a  suit  concerning  it|  is 
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champerty;  and  the  purchase  is  Ycdd  if  made  with  a  knowledge  of 
the  sniti  and  not  in  consummation  of  a  previous  bargain.  By  the 
New  York  statutes,  to  take  a  conveyance  of  land,  or  of  any  interest 
therein,  from  a  person  not  in  possession,  while  the  land  is  the  subject 
of  controversy  by  suit,  and  with  knowledge  of  the  suit,  and  that  the 
grantor  was  not  in  possession,  is  declared  to  be  a  misdemeanor.  The 
same  principle  that  would  render  the  purchase  of  a  pretended 
title  void,  would  apply,  with  much  greater  force,  to  a  purchase  while 
the  title  to  the  land  was  in  actual  litigation. 

Deed,  Defined. 

A  deed  is  a  writing,  sealed  and  delivered;  and  to  be  duly  exe- 
cuted, must  be  written  on  paper  or  parchment 

Form  of  a  Deed. 

The  law  requires  more  form  and  solemnity  in  the  conveyanoe  of 
land,  than  in  that  of  chattels,  because  of  the  greater  digni^  of  the 
freehold  in  the  ancient  law,  and  from  the  light  and  transitoiy 
nature  of  personal  property,  which  enters  more  into  commerce,  and 
requires  the  utmost  facility  in  its  frequent  circulation.  In  early 
England,  the  conveyance  of  land  was  usually  without  writing,  but 
it  was  accompanied  with  overt  acts  equivalent,  in  point  of  formality 
and  certainty,  to  deeds. 

Under  the  Statute  of  Frauds. 

As  knowledge  increased,  conveyance  by  writing  became  more 
prevalent,  and,  finally,  by  the  statute  of  frauds  and  perjuries  of 
Chas.  IL,  all  estates  and  interests  in  lands,  except  leases  not  ex< 
ceeding  three  years,  created,  granted  or  assigned,  by  livery  and 
seisin  only,  or  by  parol,  and  not  in  writing,  and  signed  by  the  partj, 
were  declared  to  have  no  greater  force  and  effect  than  estates  at 
wilL 

Contract  for  Sale  of  Lands. 

No  person  could  be  charged  upon  any  contract  or  sale  of  lands, 
or  any  interest  therein,  unless  the  agreement,  or  some  memorandum 
or  note  thereof,  was  in  writing,  and  signed  by  the  party  so  charged 
therewith,  or  some  other  person  authorized  by  him.  This  statute 
provision  has  been  adopted  throughout  the  United  States. 

In  New  Tork. 

In  New  York  the  provision  applies,  not  only  to  every  estate  and 
interest  in  lands,  but  to  every  trust  or  power  concerning  the  same; 
but  not  to  trusts  by  implication  or  operation  of  law. 

Promise  to  Pay  for  Improvements. 

Nor  is  a  parol  promise  to  pay  for  the  improvements  made  upon 
land  within  the  statute  of  frauds.  They  are  not  an  interest  in  land, 
but  are  for  work  done  upon  it 
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What  Constitutes  an  Interest  in  Lands. 

There  is  some  difficulty  in  deciding  what  is  a  contract  or  sale  of 
lands,  or  any  interest  in  or  concerning  them,  within  the  true  con* 
struction  of  the  statute  of  frauds.  It  has  been  held  that  the  statute 
means  land  only,  and  not  the  annual  growing  productions;  some 
interest  to  be  acquired  in  the  land  itself,  by  the  contract,  and  not 
such  as  was  collateral,  and  by  which  no  kind  of  interest  was  to  be 
gained  in  the  soiL^ 

Part  Performance  of  Contract  to  Sell  Land. 

Part  performance  of  an  agreement  by  parol,  and  without  writing, 
to  sell  land,  will,  in  certain  cases,  in  the  judgment  of  a  court  of 
equity,  take  the  agreement  out  of  the  operation  of  the  statute  of 
frauds,  and  authorise  the  court  to  decree  a  specific  performance  of 
the  contract 

Spedflc  Performance  Ordered. 

Such  a  resort  to  equity  is  addressed  to  the  judicial  discretion  of 
the  court,  and  its  jurisdiction  will  not  be  exercised,  when  the 
complainant's  acts  have  destroyed  his  claim  to  such  interference. 
The  court  will  always  consider  the  substantial  justice  of  the  case. 
The  agreement  to  be  enforced  must  be  clearly  proved,  as  charged  in 
the  bill,  and  the  acts  of  part  performance  must  unequiyocally  ap- 
pear to  relate  to  the  identical  contract  set  up. 

What  Constitutes  Part  Performance. 

The  ground  of  this  interference  of  chancery  ts  fraud.  In  resisting 
the  completion  of  the  contract  partly  performed,  and  which  part 
performance  would  work  a  fraud  upon  the  party,  unless  the  agree- 
ment was  carried  into  complete  execution.  What  facts  will  amount 
to  a  i)art  performance  sufficient  to  justify  the  interference  of  chan- 
cery, depends  upon  circumstances.  Generally,  delivery  of  possession 
is  part  performance.  So  also,  the  making  of  beneficial  improve- 
ments upon  land.  It  was  formerly  held,  that  payment  was  part 
performance,  but  the  more  modem  doctrine  is,  that  payment  of 
part,  or  even  of  the  whole,  of  the  purchase  money,  is  not  of  itself,  and 
without  something  more,  a  performance  that  will  take  the  case 
out  of  the  statute,  for  the  money  may  be  repaid. 

Convejrance  of  Land  must  be  by  Deed. 

It  is  deemed  essential,  in  the  English  law,  to  the  conveyance  of 
land,  that  it  should  be  by  writing,  sealed  and  delivered.  Corpora- 
tions cannot  convey  or  mortgage,  but  under  their  corporate  seal. 
Deeds  were  originally  called  charters,  and  derived  their  validity 
from  the  seal,  wliich  was  formerly  a£9xed  to  it  upon  wax.     The 

^  Frear  v.  Hardenbergh,  6  Johns.  270. 


862  BBAL  FROPBRTT.  [PABT  VI 

statute  laws  of  some  of  the  states  require  conveyances  of  all  freehold 
estates  in  lands  to  be  by  deed  in  writing;  signed,  sealed  and  de- 
livered; and  where  there  are  no  sach  provisions,  the  general  rule 
of  the  common  law,  that  the  conveyance  of  land  mnst  be  by  deed,  ia 
adopted  and  followed,  except  in  Lonisiana,  where  sales  of  land  are 
made  by  writing  only,  and  registered  in  the  office  of  a  notary. 

New  York. 

In  New  York,  every  grant  in  fee,  or  of  a  freehold  estate,  muat 
be  subscribed  and  sealed  by  the  grantor,  or  his  lawful  agent,  and 
either  duly  acknowledged  previous  to  its  delivery,  or  attested  by 
at  least  one  witness.  Nor  will  the  mere  cancelling  of  the  deed, 
under  which  one  holds  title  to  real  estate,  divest  the  title  from  the 
grantee,  and  revest  it  in  the  grantor.  The  case  <rf  a  satisfled  mort- 
gage rests  on  different  grounds. 

Seals  to  Deeds. 

A  seal  is  requisite  to  a  deed.  The  common  law  intended,  by  a 
seal,  an  impression  upon  wax  or  wafer,  or  some  similar  tenadoua 
substance  capable  of  being  impressed.  Coke  defined  a  seal  to  be 
wax,  with  an  impression.  The  common  law  definition  of  a  seal,  and 
the  use  of  rings  and  signets  for  that  purpose,  is  corroborated  by  the 
usages  of  all  antiquity.  In  the  eastern  states,  sealing  in  the  common 
law  sense,  is  requisite;  but  in  the  rest  of  the  country  the  impression 
on  wax  has  been  disused  to  such  an  ^[tent,  as  to  induce  the  courts 
to  allow  a  fiourish  with  the  pen  at  the  end  of  the  name,  or  a 
circle  of  ink  or  scroll,  to  be  a  valid  substitute  for  a  seal  This 
is  destroying  the  character  of  seals,  and  in  effect  abolishing  them, 
and  with  them  the  definition  of  a  deed  or  specialty,  and  all  distinc- 
tion between  writings  sealed,  and  those  not  sealed.  To  abolish  the 
use  of  seals  by  the  substitute  of  a  flourish  of  the  pen,  and  yet  con- 
tinue to  call  the  instrument  a  deed,  sealed  and  delivered  within 
the  purview  of  the  law,  seems  to  be  a  misnomer  and  of  questionable 
Import  In  New  York,  the  seal  retains  its  original  definition  and 
character. 

Delivery  of  the  Deed. 

Delivery  is  another  incident  essential  to  the  due  execution  of  a 
deed,  for  it  takes  effect  only  from  the  delivery.  It  may  be  deliv- 
ered to  the  grantee,  or  to  any  party  authorized  by  him  to  receive  it 

In  Escrow. 

It  may  be  delivered  to  a  stranger  as  an  escrow,  which  means 
a  conditional  delivery  to  him,  to  be  kept  by  him,  until  certain 
conditions  be  performed,  and  then  to  be  delivered  over  to  the 
grantee.  Until  such  delivery,  the  estate  does  not  pass,  but  re- 
mains in  the  grantor.     (Generally,  an  escrow  takes  effect  fnnn  the 
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second  deUveiy,  and  is  to  be  considered  as  the  deed  of  the  party  from 
that  time;  bnt  when  jnstlce  requires  a  resort  to  fiction,  the  relation 
back  to  the  first  deliyery  is  allowed  in  cases  of  necesrity,  to  avoid 
injury  to  the  operation  of  the  deed  from  events  happening  between 
the  first  and  second  delivery.  Thns,  if  the  grantor  was  a  feme 
sole  when  she  executed  the  deed,  and  she  married  before  it  ceased 
to  be  an  escrow  by  the  second  delivery,  the  relation  back  to  the 
time  when  she  was  sole  is  necessary  to  render  the  deed  valid. 

Time  of  the  Delivery. 

Bnt  if  the  fiction  be  not  required  for  such  purpose,  it  is  not  ad- 
mitted, and  the  deed  operates  from  the  second  delivery.  It  is  a 
general  principle  of  law,  that  in  all  cases,  where  it  beccmies  neces- 
sary, for  the  purposes  of  justice,  that  the  true  time  when  any 
legal  proceeding  took  place  should  be  ascertained,  the  fiction  of 
law  introduced  for  the  sake  of  justice  should  not  prevail  against  the 
fact  It  has  been  held,  that  if  the  grantor  delivered  a  deed  as  his 
deed,  to  a  third  person,  to  be  delivered  over  to  the  grantee  on  some 
future  event,  as  on  arrival  of  the  grantee  at  York,  it  is  a  valid  deed 
from  the  beginning,  and  the  third  person  is  but  a  trustee  of  it  for 
the  grantee. 


What  may  Oonstitate  a 

The  delivery  to  a  third  person,  for  and  on  behalf  of  the  grantee, 
may  amount  to  a  valid  delivery.  This  too,  even  if  the  grantee  re- 
fuse to  accept  it,  as  the  deed  is  held  to  enure  from  the  first  delivery, 
because  it  was  not  delivered  as  an  escrow,  or  upon  a  condition 
to  be  performed.  So,  if  a  deed  be  duly  delivered  in  the  first  in- 
stance, it  will  operate  though  the  grantee  suffer  it  to  remain  in 
the  custody  of  the  grantor.  If  both  parties  be  present,  and  the 
usual  formalities  of  execution  take  place,  and  the  contract  is 
apparently  consummated  without  any  conditions  annexed,  it  is 
a  complete  and  valid  deed,  notwithstanding  it  be  left  in  the  custody 
of  the  grantor. 

Becording  of  Deeds. 

By  the  statute  law  of  every  state  in  the  Union,  all  deeds  and 
conveyances  of  land,  except  certain  chattel  interests,  are  required  to 
be  recorded,  upon  previous  acknowledgment  or  proof.  If  not  re- 
corded, they  are  yet  good,  and  pass  the  title  as  against  the  grantor 
and  bis  heirs  and  devisees;  and  they  are  void  only  as  to  subse- 
quent bona  fide  purchasers  and  mortgagees,  whose  deeds  shall  be 
first  recorded.  Notice  of  the  deed  by  the  subsequent  purchaser, 
previous  to  his  purchase,  will  countervail  the  effect  of  the  registry, 
and  destroy  his  pretensions  as  a  bona  fide  purchaser.  In  several  of 
the  states,  two  witnesses  are  required  to  the  execution  of  the  deed, 
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and  probably  it  would  not  be  deemed  soffloiently  authenticated  for 
recording  without  the  signature  of  two  witnesses. 

Time  of  Recording. 

A  fixed  period  of  time  is  allowed  in  many  of  the  states,  within 
which  to  have  the  deed  recorded.  In  other  states,  where  there  is 
no  prescribed  time,  the  deed  must  be  recorded  in  a  reasonable 
time,  which,  if  done,  the  deed  has  relation  back  to  the  time  of 
execution,  and  takes  effect  according  to  the  priority  of  the  time  of 
execution,  and  not  according  to  the  priority  of  the  registry.  The 
mode  of  proof,  and  the  coercion  of  the  attendance  of  witnesses 
for  that  purpose,  and  the  effect  of  such  proof,  depend  upon  the 
local  laws  of  the  several  states. 

Deeds  of  Married  Women. 

In  all  the  states,  except  in  Louisiana,  married  women  are  compe- 
tent to  convey  real  estate,  with  the  consent  of  their  husbands,  who 
are  to  be  parties  to  the  conveyance,  and  the  wife  is  to  be  separately 
and  privately  examined  by  the  officer,  respecting  the  free  execution 
of  the  deed.  This  private  examination  is  required  in  all  the  states, 
excepting  Massachusetts  and  Connecticut 

Witnesses  and  Becordlng  in  New  York. 

The  Kew  York  statutes  make  no  provision  as  to  the  number  of 
witnesses,  or  as  to  the  time  of  recording;  hence^  the  common  law 
rule  applies,  that  one  witness  is  sufficient,  or  the  acknowledgment 
before  the  officer  without  any  witness.  The  deed  must  be  recorded 
with  due  diligence,  and  deeds  are  to  be  recorded  in  the  order,  and 
as  of  the  time  when  delivered  to  the  derk  for  that  purpose;  and 
they  have  effect  according  to  the  priority  of  the  registry.  Tlie 
statute  leaves  the  question  of  notice  to  supply  the  place  of  regis- 
try as  the  rule  existed  under  the  English  law,  and  it  applies  to  con- 
veyances of  chattels  real,  as  well  as  to  freehold  estates,  except 
leases  for  a  term  not  exceeding  three  years.  In  Maryland,  as  in 
New  York,  attesting  witnesses  are  not  requisite  to  the  validity  of 
a  deed. 

Beeording  Deeds  in  England. 

In  England,  the  practice  of  recording  deeds  is  of  local  applica- 
tion. During  the  commonwealth,  there  was  an  effort  to  establish 
country  registers  for  recording  deeds.  The  ancient  policy  favored 
publicity  in  transfers  of  land;  by  the  fine  of  record,  the  livery 
under  the  feoffment,  the  enrolment  of  a  bargain  and  sale,  and  the 
attornment  under  the  grant  But  the  ingenuity  of  conveyancers 
has  defeated  that  policy.  In  Scotland,  the  old  feudal  forms  are 
retained. 
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Farts  of  a  Deed. 

A  deed  consists  of  the  names  of  the  parties,  the  consideration 
for  which  the  land  was  sold,  the  description  of  the  subject  granted, 
the  quantity  of  interests  conveyed,  and  the  conditions,  reservationa, 
and  covenants,  if  any  there  be.  The  rule  is,  that  all  parties  to 
a  deed  are  bound  by  the  recitals  therein,  and  they  operate  as  an 
estoppel,  working  on  the  interests  in  the  land,  if  it  be  a  deed  of 
conveyance,  and  binding  both  parties  and  privies  in  blood,  in  estate 
and  in  law.  But  one  claiming  under  a  deed  to  which  he  was  not 
a  party,  does  not  adopt  the  recitals  of  facts  in  an  anterior  deed 
which  goes  to  make  up  his  title. 

Brevity  of  Saxon  Deeds. 

The  Saxons  observed  no  set  form,  but  used  clear  and  brief  lan- 
guage, giving  the  names  of  the  donor  and  donee,  the  consideration, 
the  certainty  of  the  thing  given,  the  limitation  of  the  estate,  the 
reservation,  and  the  names  of  the  witnesses.  This  brevity  and 
perspicuity  have  become  lost  in  the  cumbersome  forms  of  the  Eng- 
lish system  of  conveyancing.  The  Saxons  commenced  their  deeds 
according  to  the  form  of  a  modern  bond,  or  of  an  indenture  in  the 
first  person,  by  a  general  appeal  to  all  men  to  whom  the  contract 
might  be  presented,  for  its  authenticity. 

Present  English  Sjrstem  of  Convejrandng. 

Deeds  were  afterwards  executed  by  both  parties;  and  though 
that  practice  is  now  in  disuse,  yet  the  present  English  forms  of 
conveyance,  and  the  one  existing  in  those  states  which  adhere  the 
most  to  the  English  practice,  the  language  of  a  mutual  contract, 
executed  by  both  parties,  is  still  retained;  and  each  of  them  is  sup- 
posed, by  the  fiction  employed  in  the  more  formal  parts  of  the 
indenture,  to  retain  a  copy. 

Essential  Parts  of  a  Conveyance. 

The  essential  parts  of  a  conveyance  of  land  in  fee  afe  very  brief. 
If  a  deed  of  feoffment,  according  to  Coke,  be  without  premises, 
habendum,  tenendum,  reddendum,  clause  of  warranty  &c,  it  is 
still  a  good  deed,  if  it  gives  lands  to  another,  and  to  his  heirs,  with- 
out saying  more,  provided  it  be  sealed  and  delivered,  and  be  accom- 
panied with  livery. 

Form  of  Conveyance  in  the  United  States. 

With  us,  the  form  of  a  conveyance  is  very  simple.  It  is  usually 
by  bargain  and  sale,  and  possession  passes,  under  the  authority 
of  the  local  statute,  without  necessity  of  the  livery  of  seisin,  or  refer* 
ence  to  the  statute  of  uses.  In  Delaware,  Virginia  and  Kentucky, 
deeds  operate  under  the  statute  of  uses.     In  Massachusetts,  a 
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simple  deed  of  conveyance,  without  any  particular  form,  and  with- 
ont  livery  of  seisin,  is  effectual,  provided  the  intent  be  clearly  de- 
clared. 

Simple  Forzn  of  Deed. 

In  any  part  of  the  United  States,  a  deed  would  be  perfectly  compe- 
tent to  convey  the  fee,  if  it  was  to  the  following  effect:  *%  A,  in 
consideration  of  one  dollar  to  me  paid  by  B,  do  bargain  and  sell 
(or,  in  New  York,  grant)  to  B  and  his  heirs,  the  lot  of  land  (describing 
it).  Witness  my  hand  and  seal."  In  New  York  and  Virginia, 
the  words  ''and  his  heirs"  may  be  omitted.  But  persons  usually 
attach  so  much  importance  to  the  solemnity  of  forms,  which  be- 
speak care  and  reflection,  that  generally,  the  purchaser  desires 
a  conveyance  securing  respect,  and  checking  attacks  by  the  formal- 
ity of  its  manner,  the  prolixity  of  its  provisions,  and  the  redundancy 
of  its  language.  The  present  practice  conforms  with  the  opinion 
of  Lord  Coke,  that  it  is  not  advisable  to  depart  from  the  formal 
and  orderly  parts  of  a  deed,  which  have  been  well  considered  and 
settled. 

Parties  to  a  Deed. 

The  parties  must  be  competent  to  contract,  and  truly  and  suffi- 
ciently described.  A  grant  to  the  people  of  a  county  has  been  held, 
in  New  York,  to  be  void,  because  the  statute  enabling  supervisors 
of  counties  to  take  conveyances  of  land,  applied  only  to  conveyances 
made  to  them  by  their  official  name.  So  a  grant  to  the  inhabitants 
of  a  town,  not  incorporated,  is  void.  But  conveyances  are  good, 
in  many  cases,  when  made  to  a  grantee  by  a  certain  designation, 
without  the  mention  of  either  the  Christian  or  surname,  as  to  the 
wife  of  X,  or  to  his  eldest  son. 

Consideration  of  a  Deed. 

A  consideration  is  generally  held  to  be  essential  to  a  good  and 
absolute  deed ;  though  a  gift  or  voluntary  conveyance  will  be  effec- 
tual as  between  the  parties,  and  is  only  liable  to  be  questioned,  in 
certain  cases,  when  the  rights  of  creditors  and  subsequent  pur^ 
chasers  are  concerned. 

Fraudulent  Conveyances. 

The  statutes  of  Elizabeth  against  fraudulent  gifts  and  convey- 
ances became  part  of  the  common  law,  and  have  been  re-enacted 
in  many  of  the  states,  in  nearly  the  same  terms.  It  is  settled,  in 
England,  that  a  voluntary  conveyance,  though  for  a  meritorious 
purpose,  will  be  deemed  to  have  been  made  with  fraudulent  views, 
and  will  be  set  aside  in  favor  of  a  subsequent  purchaser  for  valua- 
ble consideration,  even  though  he  had  notice  of  the  prior  deed. 
But  this  is  a  severe  construction  of  the  statute;   and  it  is  more 
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just  to  BUBtain  bona  fide  voluntary  conveyances,  as  against  pur- 
chasers with  actual  notice,  and  who  are  intentionally  defeating 
the  fair  claims  of  a  prior  grantee. 

Voidable  Deeds  made  Qood. 

A  deed  voluntary  or  even  fraudulent  in  its  creation,  and  voidable 
by  a  purchaser,  may  become  good  by  matter  ex  post  facto.  Thus 
a  voluntary  deed  may  be  made  good  by  a  subsequent  marriage, 
which  is  held  to  be  a  high  consideration  in  law,  and  fixes  the  inter- 
est in  the  grantee.  Our  supreme  court  has  declined  to  follow  the 
English  construction  of  the  statute  of  Elizabeth,  but  holds  the 
subsequent  sale  to  be  presumptive,  and  not  conclusive  evidence 
of  a  fraudulent  intent  in  making  the  prior  voluntary  conveyance.^ 

Fraudulent  Conveyances  in  New  Tork« 

The  New  York  statute  declares,  that  every  conveyance  of  any 
estate  or  interest  in  lands,  made  with  intent  to  defraud  prior  or 
subsequent  purchasers  for  a  valuable  consideration,  is  void  as 
against  them,  unless  they  had  actual  or  legal  notice  of  the  fraud, 
at  the  time  of  the  purchase ;  and  even  then  the  conveyance  is  void 
as  against  such  purchaser,  if  the  grantee  in  the  voluntary  con- 
veyance, or  the  person  to  be  benefitted  by  it,  was  privy  to  fraud. 

Power  of  Be  vocation. 

So,  every  conveyance,  with  a  power  of  revocation  or  alteration 
reserved  to  the  grantor,  is  equally  fraudulent  and  void,  as  against 
such  purchasers. 

Fraud  upon  Creditors. 

It  is  made  a  misdemeanor,  in  New  York,  to  be  a  party  or  privy  to 
any  conveyance  or  assignment  of  any  interest  in  lands,  goods,  or 
things  in  action,  or  of  any  rents  or  profits  issuing  therefrom,  or  to 
any  charge  on  any  such  estate  or  interest,  with  intent  to  defraud 
prior  or  subsequent  purchasers,  or  to  delay,  hinder  or  defraud  cred- 
itors. But  no  conveyance  or  charge  shall  be  deemed  fraudulent,  as 
against  creditors  or  purchasers,  solely  on  the  ground  that  it  was  not 
founded  on  valuable  conrideration. 

Bights  of  Bona  Fide  Furdiasers. 

It  is  now  the  settled  American  doctrine,  that  a  bona  fide  pur- 
chaser for  valuable  consideration,  is  protected,  under  the  statutes 
of  Elizabeth,  as  adopted  in  this  country,  whether  he  purchases  from 
a  fraudulent  grantor  or  grantee;  and  that  there  is  no  difference  in 
this  respect  between  a  deed  to  defraud  subsequent  creditors,  and 
one  to  defraud  subsequent  purchasers.  They  are  voidable  only,  and 
not  absolutely  void. 

*  Cathcart  y.  Robinson,  5  Pet  280. 
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XJnlawftil  Oonsideratlon. 

The  consideration  for  a  deed  must  be  good  or  ralnable,  and  not 
partaking  of  anything  illegal,  immoral,  or  frandnlent.  It  is  un- 
lawful to  contract  to  do  that  which  it  is  unlawful  to  do;  and  every 
deed  and  every  contract  Ib  void,  whether  made  in  vidation  of  a  law 
which  is  malum  in  se,  or  only  malum  prohibitum* 

Qood  and  Valuable  Consideration. 

A  good  consideration  is  founded  upon  natural  love  and  affection 
between  near  relations  by  blood;  while  a  valuable  consideratioai 
is  founded  on  something  of  pecuniary  value,  aa  money,  gooda,  aor- 
ices;  and  to  these  may  be  added  marriage. 

Where  the  Oonaideration  need  not  be  Stated. 

There  are  some  deeds,  to  the  validity  of  which,  a  consideration  need 
not  have  been  stated.  It  was  not  required  at  conunon  law,  in  feoff- 
ments, fines  and  leases,  in  consideration  of  the  fealty  and  homage 
incident  to  every  such  conveyance.  The  law  raised  a  consideration 
from  the  tenure  itself  and  the  solemnity  of  the  act  The  necessity 
of  a  consideration  came  from  the  courts  of  equity,  where  it  was  held 
requisite  to  raise  a  use;  and  when  uses  were  introduced  at  law,  the 
courts  of  law  adopted  the  same  idea,  and  held,  that  a  consideration 
was  necessary  to  the  validity  of  a  deed  of  bargain  and  sale. 

Consideration  in  Convesrances  to  Uses. 

A  consideration  expressed  or  proved,  is  necessary  to  give  effect 
to  a  modern  conveyance  to  uses.  It  need  not  be  expressed  in  the 
deed,  but  it  must  exist.  The  mention  of  the  consideration  in  a  deed 
was  to  prevent  a  resulting  trust,  but  it  is  only  prima  facie  evidence 
of  the  amount,  and  may  be  varied  by  parol  proof.  It  is  not  evi- 
dence against  existing  creditors,  that  a  consideration  has  been  paid. 
No  use  will  be  raised  in  a  covenant  to  stand  seised,  or  by  bargain 
and  upon  a  general  consideration,  as  by  the  words:  ^or  diyers  con- 
siderations;" but  in  such  case  a  sufficient  consideration  may  be 
averred. 

Amount  of  Consideration. 

It  suffices  if  the  deed  purports  to  be  for  money  receired,  or  Talue 
received,  without  mentioning  the  sum,  but  the  smallest  amount  if 
mentioned  will  raise  the  use.  The  consideration  has  become  a  matter 
of  form,  in  respect  to  the  validity  of  the  deed  in  a  court  of  law,  and 
may  be  averred  in  pleading  and  supported  by  proof. 

Expressed  in  the  Deed. 

If  a  consideration  be  expressed  in  the  deed,  the  grantor  is  es- 
topped, and  cannot  be  permitted  to  aver  against  it,  xmless  there  be 
fraud  or  illegality  in  it,  when  he  may  show  the  facts.  The  receipt 
of  the  consideration  money  is  usually  mentioned  in  the  deed 


Description  of  the  Property  Conveyed. 

In  deBcriblng  the  land  conveyed,  the  rnle  la,  that  known  and  fixed 
moDQineDts  oontrol  coones  and  distances.  So,  the  certtdnty  of 
metes  and  boonda  will  include  and  pass  all  the  lands  within  them, 
though  they  vary  from  the  gtren  quantity  ^pressed  in  the  deed. 
The  least  certain  and  material  parts  of  the  description  most  yield 
to  those  more  so,  U  they  cannot  be  reconciled;  thoogh  In  coDStming 
deeds,  the  courts  will  give  effect  to  every  part  of  the  description, 
if  practicable.  Where  natural  objects  are  wanting,  and  the  coarse 
and  distance  cannot  be  reconciled,  the  one  or  the  other  may  be  pre- 
ferred, according  to  circumstances.  U  there  be  nothing  to  control 
them,  the  line  is  mn  by  the  needle, 

Quantity  of  Aorea. 

The  mention  of  quantity  of  acres,  after  a  certain  description  by 
metea  and  bounds,  or  by  other  known  specifications,  does  not  amount 
to  a  covenant,  or  afford  ground  for  the  breach  of  a  covenant,  though 
the  quantity  of  acres  should  fall  short  Whenever  it  appears  by 
definite  boundaries,  or  by  words  of-  qualification,  as  "more  or  less," 
or  aa  "containing  by  estimation,"  ot  the  Uke,  that  the  qnantit?  of 
acres  In  the  deed  is  mere  matter  at  deacription,  and  not  of  the 
essence  of  the  contract,  the  buyer  takes  the  risk  of  the  quanti^,  if 
there  be  no  fraud. 

Inddenta  Appendant  to  the  Land. 

Some  things  wlU  pass  by  the  conveyance  of  land  as  incidents 
appendant  or  appurtenant  Uiereto.  This  is  the  case  with  a  right  of 
way  or  other  easement  appurtenant  to  land.  So  also  the  right  to 
retain  a  miUdam.  And  If  a  house  or  store  be  conveyed,  everything 
passes  which  belongs  to,  and  is  in  use  for  it,  as  an  incident.  A 
conduit,  conveying  water  to  the  lands  sold  from  other  land  di  the 
grantor,  will  pass  with  the  sale. 

Emhlements. 

Upon  a  conveyance  of  land,  and  ddlvery  of  possession  without 
reservation  of  the  crops  in  the  ground,  the  weight  of  authori^  lu- 
dlcatea  that  the  conveyance  of  the  fee  carries  with  it  wlmtever  is 
attached  to  the  soil,  be  it  grain  growing,  or  anything  else,  and  ex- 
ceptions to  the  rule  rest  upon  reservations  to  be  made  by  the 
vendor.* 

BeservatlonB  and  ExoeptlonB. 

A  reservation  is  a  clause  in  a  deed,  whereby  the  grantor  reserves 
some  new  thing  to  himself  issuing  out  of  the  thing  granted,  and  not 
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in  ease  before;  but  an  exception  is  always  of  a  port  of  the  tidng 
granted,  or  ont  of  the  general  words  and  description  in  the  grant 
It  is  repugnant  to  the  deed,  and  Toid,  if  the  exception  be  as  large 
as  the  grant  itseU.  So  it  is  if  tbe  excepted  part  was  spedficallj 
granted,  as  if  a  person  grants  two  acrea^  excepting  one  of  them. 
The  exception  is  good,  when  the  granting  part  of  the  deed  is  in  gen- 
eral terms,  as  in  the  grant  of  land,  excepting  the  woods.  If  the 
exception  be  valid,  the  thing  excepted  remains  with  the  grantor, 
with  the  like  effect  as  if  no  grant  had  been  made. 

The  Habendum  in  the  BeecL 

Formerly  this  port  of  the  deed  determined  the  interest  granted, 
or  was  nsed  to  lessen,  enlarge,  explain  or  qualify  the  premises^  Bnt 
it  cannot  perform  the  o£Sce  of  divesting  the  estate  already  vested 
by  the  deed;  for  it  is  void  if  it  be  repugnant  to  the  estate  granted. 
It  has  degenerated  into  a  mere  useless  form;  and  the  deed  becomes 
effectual  without  any  habendum.  If,  however,  the  premises  should 
be  merely  descriptive,  and  no  estate  be  mentioned,  then  the  haben* 
dum  becomes  efficient  to  declare  the  intention ;  and  it  will  rebut  any 
implication  arising  from  the  silence  of  the  premises. 

Usual  Covenants  in  a  Deed.    Ancient  Warranty. 

The  ancient  warranty  was  a  covenant  real,  or  one  concerning  the 
realty,  whereby  the  grantor  of  an  estate  of  freehold,  and  his  hrirs, 
were  bound  to  warrant  the  title;  and  either  upon  voucher,  or  by 
judgment,  to  yield  other  lands  to  the  value  of  those  from  which 
there  had  been  an  eviction  by  a  paramount  title.  The  heir  of  the 
warrantor  was  bound  only  on  condition  that  he  had,  as  assets,  other 
lands  of  equal  value  by  descent 

Idneal  and  Collateral  Warranty. 

Lineal  warranty  was  where  the  heir  derived  title  to  land  war- 
ranted, either  from  or  through  the  ancestor  who  made  the  war- 
ranty. Collateral  warranty  was  where  the  heir's  title  was  not 
derived  from  the  warranting  ancestor;  and  yet  it  barred  the  heir 
from  claiming  the  land  by  any  collateral  title,  upon  the  presump- 
tion that  he  might  thereafter  have  assets  by  descent  from  or  through 
the  ancestor;  and  it  compelled  him  to  give  the  warrantee  other 
lands  in  case  of  eviction,  provided  he  had  assets.  Collateral  wai^ 
ran  ties  were  deemed  a  great  grievance;  and  after  repeated  efforts 
at  relief  from  them,  the  statute  of  Anne  was  passed,  making  void 
not  only  all  warranties  by  any  tenant  for  life,  as  against  any  per- 
son in  reversion  or  remainder,  but  as  against  the  heir,  aU  collateral 
warranties,  by  any  ancestor,  who  had  no  estate  of  inheritance  in 
possession. 
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Warranties  In  New  Tork« 

In  New  York  all  lineal  and  collateral  warranties  are  abolished, 
and  heirs  and -devisees  are  answerable  upon  the  covenant  of  the 
ancestor  or  testator  to  the  extent  of  the  lands  descended  or  devised. 
The  statute  declares,  that  no  covenants  shall  be  implied  in  any  con- 
veyance of  real  estate,  whether  such  conveyance  contain  special 
covenants  or  not  These  provisions  leave  the  indemnity  of  the 
purchaser  for  failure  of  title  in  cases  free  from  fraud,  to  rest  upon 
the  express  covenants  of  the  deed,  and  do  away  with  the  abstruse- 
ness  and  subtle  distinctions  of  warranties. 

Actions  of  Covenant. 

The  remedy  by  ancient  warranty  never  had  any  practical  exist- 
ence in  any  part  of  the  United  States,  and  personal  covenants  have 
superseded  the  old  warranty.  These  do  not  run  with  the  land, 
but  affect  only  the  covenantor,  and  the  assets  in  the  hands  of  his 
representatives  after  his  death.  The  remedy  is  by  an  action  of 
covenant  against  the  grantor,  or  his  real  or  personal  representatives, 
to  recover  a  compensation  in  damages  for  the  land  lost  upon  evic- 
tion for  failure  of  title.  Upon  eviction  of  the  freehold,  no  personal 
action  of  covenant  lay  at  common  law  upon  the  warranty.  The 
party  could  recover  a  recompense  in  value  to  the  extent  of  the 
freehold.  But  if  the  eviction  did  not  defeat  the  freehold,  and  only 
interrupted  the  possession  for  a  term,  as  by  lease  for  years,  in  that 
case  the  party  evicted  might  have  covenant 

Nature  of  the  Covenants  in  a  Conveyance. 

(1)  That  the  grantor  is  lawfully  seised.  (2)  That  he  has  good 
right  to  convey.  (3)  That  the  land  is  free  from  encumbrances. 
(4)  That  the  grantee  shall  quietly  enjoy.  (6)  That  the  grantor  will 
warrant  and  defend  the  title  against  all  lawful  claims. 

Personal  Covenants. 

The  covenants  of  seisin,  and  of  a  right  to  convey,  and  that  the 
land  is  free  from  encumbrances,  are  personal  covenants,  not  run- 
ning with  the  land,  or  passing  to  the  assignee;  for,  if  not  true,  there 
is  a  breach  of  them  as  soon  as  the  deed  is  executed,  and  they  be- 
come choses  in  action,  which  are  not  technically  assignable. 

Beal  Covenants. 

But  the  covenant  of  warranty,  and  the  covenant  for  quiet  enjoy- 
ment, are  prospective,  and  an  actual  ouster  or  eviction  is  necessary 
to  constitute  a  breach  of  them.  They  are,  therefore,  real  cove- 
nants, and  they  run  with  the  land  conveyed,  and  descend  to  heirs^ 
and  vest  in  assignees  or  the  purchaser. 
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Breach  of  Covenant. 

The  authorities  hold,  that  ooyenant  does  not  Ite  by  an  assignee 
for  a  breach  done  before  his  time.  It  is  to  be  regretted,  ttiat  a 
chose  in  action,  not  being  assignable,  necessarily  prevents  the 
assignee  from  availing  himself  of  any  or  all  of  the  covenants.  He 
is  the  most  interested  person  to  claim  the  indemnity  secured  by 
them,  for  the  compensation  belongs  to  him,  as  the  last  purchaser 
and  the  first  sufferer. 

Warranty  of  Title. 

The  general  covenant,  that  the  grantor  will  warrant  and  defend 
the  title  is  also  a  personal  covenant  binding  on  the  personal  repre- 
sentatives of  the  covenantor.  It  is,  in  effect,  a  covenant  for  quiet 
enjoyment     The  ancient  remedy  is  inadequate  and  obsolete. 

Covenants  Sunning  with  the  Land. 

The  distinction  between  the  covenants  that  are  in  gross  and 
covenants  that  run  with  the  land,  and  which  are  covenants  real, 
rests  mainly  on  this  ground,  that  to  make  a  covenant  run  with  the 
land,  there  must  be  a  subsisting  privity  of  estate  between  the  cove- 
nanting parties.  A  covenant  to  pay  rent,  or  to  produce  title  deeds, 
or  for  renewal,  are  covenants  running  with  the  land.  All  covenants 
concerning  title  run  with  the  land,  with  the  exception  of  those  that 
are  broken  before  the  land  passes. 

Implied  Covenants. 

There  are  implied  as  well  as  express  covenants  concerning  land, 
and  the  former  run  with  the  land.  The  grant  of  a  watercourse 
implies  a  covenant  by  the  grantor  not  to  disturb  the  grantee  in  his 
enjoyment  of  it      Such  disturbance  is  a  breach  of  covenant 

Grant,  Bargain  and  Sell. 

In  several  of  the  states,  it  is  declared  by  statute,  that  the  words, 
''grant,  bargain  and  sell,"  in  conveyances  in  fee,  shall,  unless  spe- 
cially restrained,  amount  to  a  covenant  that  the  grantor  was  seised 
of  an  estate  in  fee,  freed  from  encumbrances  done  or  suffered  by 
him,  and  for  quiet  enjoyment  as  against  his  acts.  In  Pennsylvania, 
it  was  adjudged  that  these  words  did  not  amount  to  a  general 
warranty,  but  merely  to  a  covenant  that  the  grantor  had  not  done 
any  act,  nor  created  any  encumbrance,  whereby  the  estate  might 
be  defeated.^  Under  this  construction,  the  words  of  the  statute 
are  divested  of  all  dangerous  tendency.  They  imply  a  covenant 
against  the  secret  acts  of  the  grantor;  but  beyond  that  point,  there 
is  danger  of  imposition  upon  the  unwary,  if  any  covenant  be  im- 
plied, that  is  not  stipulated  in  dear  and  precise  temuk 

'  Gratz  y.  Ewalt,  2  Bin.  OS. 


In  New  York,  It  waa  decided,  that  the  words,  "grant,  bargain, 
sell,  alien,  and  confirm,"  did  not  imply  a  covenant  of  title  In  a  con- 
veyance in  fee;  thocgh  the  word  "grant"  or  the  word  "demlHe" 
would  imply  a  covenant  <3t  title  in  a  lease  for  years.  The  word 
"give"  would  amonnt  to  an  implied  warranty  dnring  the  life  of  the 
feoffor.^  Bnt  this  doctrine,  thongh  deemed  soond  in  states  which 
continae  to  be  governed  on  this  point  by  the  common  law,  has  ceased 
to  have  any  operation  in  New  York.  Sound  policy  would  dictate, 
that  the  words,  *^Te,  grant,  bargain,  tell"  &a  do  not  imply  any 
warranty  of  title. 

Ueasure  of  Damages  fbr  Breach  of  Covenant. 

The  measure  of  damages,  in  actions  on  these  personal  covenants, 
is  regolated,  in  some  degree,  by  the  role  on  the  ancient  warranty. 
At  common  law,  the  demandant  recovered  of  the  warrantor  or 
heir,  other  lands,  of  equal  value  with  the  lands  from  which  the 
feoffee  was  evicted,  liie  valne  was  computed  as  it  existed  when 
the  warranty  was  made;  so  that,  though  the  land  had  enhanced 
in  value,  yet  the  warrantor  was  only  to  render  Its  valne  as  the  land 
was  when  he  made  the  warran^.  And  when  personal  covenants 
were  substituted  for  the  ancient  remedy  on  the  voucher  and  war- 
ranty, the  established  measure  of  compensation  was  not  varied. 

Oonsideration  Money  and  Interest  Betamed. 

The  buyer,  on  the  covenant  of  seisin,  recovers  the  consideration 
money  and  interest,  and  no  more.  The  Interest  is  to  countervail 
the  claim  for  mesne  profits,  to  which  the  grantee  is  liable^ 

ImproTementa  and  Enhanced  Value. 

The  grantor  has  no  concern  with  the  sobsequent  rise  or  fall  In 
value  of  the  land,  or  with  the  beneficial  Improvements  made  by 
the  purchaser,  who  cannot  recover  any  damages,  dther  for  the 
improvements  or  the  increased  value.  This  U  the  graeral  rule  in 
this  conntiy. 

New  EtiRland  States. 

In  Massachuaetts,  Maine,  Vermont  and  Gonnectlcnt,  on  the  cov- 
enant of  warranty,  the  measure  of  damages  Is  the  valne  of  the 
land,  at  the  time  of  eviction,  without  regard  to  the  consideration 
in  the  deed.  This  may  greatly  exceed  the  value  of  the  land  at 
the  date  of  the  sale;  but  the  rule  was  adopted  In  the  first  settle- 
ment of  the  counti7,  when  the  value  of  the  land  consisted  ohiefiy 
in  the  Improvouents  made  by  the  occnpanta. 

'Frost  T.  Rarmond,  2  Calnes,  188. 
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In  Other  StatM. 

In  other  states^  ibe  measure  of  damages  on  a  total  fidtore  of 
title,  eren  on  a  corenant  of  warranty,  ia  the  yalne  <rf  tlie  land  at  tiie 
execution  of  the  deed;  and  the  eridence  of  that  TBlne  ia  the  onmid- 
eration  money  with  int^est  and  ooata. 

SulMriatixig  Encombraiiees. 

If  the  encumbrances  absorb  the  yalne  of  the  land,  and  the  qniet 
enjoyment  be  distnrbed  by  eyiction  by  paramount  title,  the  meas- 
nre  of  damages  is  the  same  as  nnder  the  covenants  of  seisin  and  of 
warranty.  The  uniform  mle  is  to  aUow  the  consideration  money, 
with  interest  and  costs,  and  no  more.  If  the  encnmbiance  has 
not  been  extinguished  by  the  purchaser,  and  there  has  been  no 
eviction  under  it,  he  will  recorer  only  nominal  danmges,  as  it  is 
uncertain  whether  he  would  erer  be  disturbed.  I^  however,  the 
grantor  had  notice  to  remove  the  encumbrance,  and  refused,  equity 
would  compel  him  to  raise  it,  and  decree  a  general  perfonnanoe  of 
a  covenant  of  indemnity,  though  it  sounds  only  in  damages. 

Eviction  of  Part  of  the  Land  Purchased. 

If  the  eviction  be  only  of  a  part  of  the  land,  the  damages  to  be 
recovered  under  the  covenant  of  seisin  are  a  ratable  part  of  the 
original  price,  bearing  the  same  ratio  to  the  ^diole  consideration, 
that  the  value  of  the  land,  to  which  the  title  had  failed,  bears  to 
the  value  of  the  entire  tract.  The  contract  is  not  rescinded,  so  as 
to  entitle  the  vendee  to  recover  the  entire  consideration  money, 
but  only  to  the  relative  value  of  the  part  lost  The  French  Code 
allows  the  whole  sale  to  be  vacated,  if  the  eviction  be  of  such  con- 
sequence relatively  to  the  whole  purchase,  that  the  purchase  would 
not  have  been  made  without  the  part  lost 

Measure  of  Compensation. 

The  measure  of  compensation  for  a  deficiency  in  the  quantity 
of  land,  in  the  case  of  a  sale  made  by  the  acre,  has  been  assumed, 
in  some  cases,  to  be  the  average,  and  not  the  rdative  value  But 
in  cases  of  eviction  of  a  specific  part,  the  relative,  instead  of  the 
average  value  should  be  taken  as  the  rule  of  computation;  for 
though  the  part  lost  may  not  be  one  tenth  part  of  the  quantity  of 
land  purchased,  it  may  be  nine  tenths  of  the  value  of  the  whole. 

French  Law  of  Compensation. 

The  French  law,  prior  to  the  revolution,  gave  to  the  buyer  a 
compensation  for  improvements,  and  the  increased  value  of  the  land 
in  addition  to  the  restitution  of  the  price,  with  interest  and  costs. 
It  was  founded  on  the  Roman  law;  but  the  provision  was  destitute 
of  precision.     The  Code  Napoleon  reduced  the  rule  to  certain^. 


It  aUowB  tne  purcbaser,  on  eviction,  to  recoTer  tbe  pno^  and  tbe 
mesne  proflta  which  he  is  obliged  to  pay  to  the  owner,  and  his 
costs  and  expenses,  and  tbe  increased  ralne  of  the  lands  inde- 
pendent of  the  acts  of  the  parcbaser,  and  also  the  beneficial  im- 
pFoveraents  which  he  may  have  made.  The  rnle  In  the  French 
law  does  not  operate  with  eqnalit;  and  Jasdce.  The  vendor  is 
hOTind  to  pay  (or  the  increased  value  of  the  land;  and  yet  if  it 
happens  to  be  diminished  in  value  at  the  time  of  eTictioa,  the 
vendor  is  not  less  boond  to  refund  the  pnrchase  money. 

IionlsiEiia. 

LoTiisiana  haa  copied  the  general  proriaions  of  the  French  Code 
on  the  subject,  bnt  it  has  omitted  this  inequality  of  regulation; 
and  it  likewise  confines  the  recovery  to  the  price,  mesne  profits, 
costs  and  special  damages.  If  any,  and  beneficial  improvements. 
Both  the  codes  make  the  seller  pay  even  for  luxurious  embellish- 
ments of  the  premises,  if  be  aold  in  bad  ftUtb,  knowing  hia  title 
to  be  unsouDd. 

Oommon  Law  Bnle  as  to  Oompensation. 

The  rule  of  the  common  law,  and  the  one  most  prevalent  In  this 
country,  appears  to  be  moderate,  just  and  safe.  If  (he  price  at  the 
time  of  eviction  be  the  standard  for  the  buyer,  it  ought  to  be  equally 
so  for  the  seller.  If  the  seller  must  respond,  in  every  case,  for 
the  value  of  the  land  at  the  time  of  eviction,  and  for  nsefnl  im- 
provements,  no  man  would  ever  know  the  extent  of  his  obliga- 
tion. He  could  not  venture  to  sell  to  a  wealthy  or  enterprising 
purchaser,  or  in  the  vicinity  of  a  growing  town,  without  the  chance 
of  absolute  ruin.  The  want  of  title,  in  cases  of  good  faith,  is  a 
matter  of  mutual  error;  for  the  buyer  investigates  the  title  when 
he  buys;  and  the  English  rule  appears  the  most  practicable: 

Assigning  Breaches  of  Covenant. 

The  manner  of  assigning  breaches  on  these  various  covenants, 
depends  upon  the  character  of  the  covenant  Id  the  covenant  of 
seisin,  or  that  the  covenantor  has  good  right  to  convey,  It  is  suffi- 
cient to  allege  the  breach  by  negativing  the  words  of  Uie  covenant. 
But  covenants  for  quiet  enjoyment  and  of  general  warranty  re- 
quire the  assignment  of  a  breach  by  a  specific  ouster  or  eviction 
by  a  paramount  legal  title.  80,  in  the  case  of  the  covenant  against 
encumbrances,  the  encumbrances  must  be  specifically  stated,  and  that 
they  are  valid  and  subristing;  though,  in  such  oaae,  it  is  not  necessary 
to  allege  an  onster  or  eviction.  A  paramount  title  in  a  third  person, 
or  a  pabllc  highway  over  the  land,  are  held  to  be  encnmbrancet 
within  the  meaning  of  tbe  covenant,  though  the  existence  oi  Uie 
highway  would  not  be  a  breach  of  the  covenant  of  seisin. 

BBOWNE  K 
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DhrlMhofa  of  GkmTeyaiioM. 

Bladutone  diTldei  conr^anoes  Into  two  ldndfl»  Tta^:  ounvejaneee 
at  cosunon  law^  and  conyeyanoes  which  receire  their  fnoe  and 
efficacy  from  the  statute  of  oaea.  Conyqrances  at  ecMnmon  law  are 
rabdivlded  into  original  or  primarj,  and  deriyatlTe  or  aeeondaiy 
conyejancea.    Some  of  these  oonyqranoes  haye  grown  obaoiete. 

1.  FeofBrnent. 

This  was  the  eariy  mode  of  conyejance  nnder  the  common  law. 
It  signifledy  (Miginally,  the  grant  of  a  fend  or  fee;  bnt  it  came,  in 
time,  to  signify  the  grant  of  a  free  inheritance  in  fee,  respect  being 
had  to  the  perpetuity  of  the  estate  granted,  rather  than  to  the  feudal 
tenure.  Nothing  can  be  more  concise  and  more  perfect  in  its  parts, 
than  tlie  ancient  charter  of  feoffment  It  resembled  the  short  and 
plain  forms  now  commonly  used  in  New  England.^ 

livery  of  Seisin. 

The  feoffment  was  likewise  accompanied  with  actual  deliyery  of 
possession  of  the  land,  termed  liyery  of  seisin.  The  notoriety  and 
solemnity  of  deliyery  was  adapted  to  the  simplicity  of  unlettered 
ages,  by  making  known  the  change  of  owners,  and  preyenting  ob- 
scurity and  dispute  concerning  the  title.  The  actual  liyerr  was 
performed  by  entry  of  the  feoffor  upon  the  land,  with  the  charter 
of  feoffment,  and  the  deliyering  a  clod,  turf  or  twig,  or  the  latch  of  the 
door,  in  the  name  of  seisin  of  all  the  lands  contained  in  the  deed. 
The  ceremony  was  performed  in  the  presence  of  the  neighboring 
freeholders,  who  were  the  yassals  of  the  feudal  lord,  and  who  might 
afterwards  be  called  upon  to  attest  the  certainty  of  the  liyery  of 
seisin. 

Equivalent  to  Feudal  Investiture. 

The  charter  itself  was  not  requisite.  The  fee  was  capable  of  being 
conyeyed  by  mere  liyery  in  the  presence  of  the  yicinage.  The  livery 
was  equiyalent  to  the  feudal  inyestiture  of  the  inheritance,  for  it 
created  that  seisin  which  became  an  inflexible  doctrine  of  the  com- 
mon law.  And  if  the  feoffor  was  not  able  to  enter  upon  the  land, 
liyery  was  made  within  yiew  of  it,  with  a  direction  to  the  feoffee 
to  enter;  and  if  the  actual  entry  afterwards,  in  the  time  of  the 
feoffor,  took  place,  It  was  a  good  liyery  in  law. 

Effect  of  the  Feoflhient. 

The  feoffment  operated  upon  the  possession  without  any  regard 
to  the  estate  or  interest  of  the  feoffor;  and  if  he  had  iK)S8e8sion, 
eyen  though  a  naked  or  tortious  one,  the  feoffment  passed  a  fee  by 
reason  of  the  liyery,  and  effected  an  actual  disseisin  of  the  freehold. 
It  cleared  away  all  defeasible  titles,  dlyested  estates,  destroyed  con- 
tingent remainders,  extinguished  powers,  and  barred  the  feoffor  frcHn 
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all  future  right,  and  posBibilily  of  right;  to  the  land,  and  Tested 
an  estate  of  freehold  in  the  feofFee.  In  this  respect,  the  feoffment 
differed  from  a  fine  or  common  recoTery;  for  the  conusor  In  the  fine, 
and  the  tenant  to  the  praecipe,  must  be  seised  of  the  freehold,  or 
of  an  estate  in  f ee^  or  for  life,  otherwise  the  fine  or  recovery  may  be 
avoided. 

Disseisiii. 

Seisin  was  the  completion  of  the  feudal  investiture,  by  which  the 
tenant  was  admitted  into  the  feud,  and  performed  the  rites  of 
homage  and  fealty.  He  then  became  actual  tenant  of  the  freehold. 
Disseisin  was  the  violent  termination  of  this  seisin,  by  the  actual 
ouster  of  the  feudal  tenant,  and  the  usurpation  of  his  place  and 
relation.  It  was  a  notorious  and  tortious  act  on  the  part  of  the  dis- 
seisor, by  which  he  put  himself  in  the  place  of  the  disseisee,  and 
in  the  character  of  tenant  of  the  freehold,  appeared  at  the  lord's 
court 

Wrongflil  Entry. 

A  wrongful  entry  was  not  a  disseisin,  provided  the  rightful  owner 
continued  in  possession;  for  it  is  the  intendment  of  law,  that  when 
two  persons  are  simultaneously  in  possession,  the  seisin  is  adjudged 
to  be  in  the  rightful  owner.  It  was  the  ouster  or  tortious  expulsion 
of  the  true  owner  from  the  possession  that  produced  the  disseisin. 

Distiiiction  from  Dispossession. 

Disseisin  was  a  wrong  to  the  freehold,  made  in  defiance  and  con- 
tempt of  the  true  owner.  It  was  an  open,  exclusive,  adverse  entry 
and  expulsion;  whereas  dispossession  might  be  by  right  or  by 
wrong;  and  it  was  necessary  to  look  at  the  intention,  in  order  to 
determine  the  character  of  the  act. 

Kinds  of  Disseisin. 

There  were  two  kinds  of  disseisin;  the  one  a  disseisin  in  fact, 
and  the  other  a  disseisin  by  construction  of  law.  The  latter  could 
be  created  in  many  ways,  without  forcible  and  violent  ouster;  as 
by  feoffment  with  livery,  by  entry  under  an  adverse  lease,  or  by  a 
common  recovery,  or  by  levying  a  fine.  Whether  the  disseisin  was 
affected  by  actual  expulsion  or  by  a  constructive  ouster,  the  legal 
consequences  upon  the  titie  were  the  same. 

Disseisin  by  Election. 

But  the  doctrine  of  disseisin  by  election,  depending  upon  the 
pleasure  of  the  true  and  injured  owner,  and  whether,  for  the  sake 
of  the  remedy,  he  would  or  would  not,  elect  to  consider  himself  dis- 
seised, has  been  extensively  applied  to  these  disseisins  in  construe^ 
tion  of  law.  It  has  led  to  much  discussion  between  the  adherents 
of  the  ancient  and  rigid  doctrines  of  disseisin,  and  the  advocates 
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for  the  meUoration  d  that  theo^  In  its  adaptation  to  the  state  of 
modem  manners  since  the  fall  of  the  feudal  aiTstem. 

Pofl86«don  of  Land. 

By  the  doctrine  of  the  feudal  law,  no  perscm  who  had  less  than  a 
life  estate  was  deemed  a  freeholder,  and  none  but  a  freeholder  was 
considered  to  hare  possession  of  the  land.  The  possession  of  a 
termor  tor  years  was  the  possession  of  the  freeholder  under  whom 
he  held.  If  he  left  it  vacant,  or  permitted  himsdf  to  be  disseised, 
or  attempted  to  aliene  it,  or  claimed  a  fee,  or  affirmed  the  title  to 
be  in  a  stranger,  the  freeholder  lost  the  possession.  The  possession 
of  the  termor  a)  will,  or  at  sufferance,  was  equaUy  the  possession 
of  the  freeholder. 

Transfer  hj  Parties  Wrongfolly  in  PoBseesion. 

Persons  in  possession  without  a  right,  as  tenants  by  disseisin,  de- 
forcement, abatement  and  intrusion  could  also  transfer  the  posses- 
sion and  freehold  by  livery  of  seisin.  The  livery  operated  upon  the 
possession ;  and  it  could  not  be  made  by  a  person  in  possession  with- 
out transferring  the  freehold. 

Transfer  by  livery  of  Seisin. 

The  transfer  was  of  itself  a  feoffment;  and  no  writing  was  re- 
quired, and  no  greater  estate  in  the  feoffor  than  mere  possession. 
When  charters  were  introduced,  it  was  the  livery,  and  not  the  charter, 
that  worked  the  transfer  of  the  fee. 

Efficacy  of  the  Feofbnent. 

The  ancient  efScacy  of  the  feoffment  was,  that  it  created  an  estate 
of  freehold,  though  none  was  in  the  feoffor  at  the  time  of  the  feoff- 
ment. The  doctrine  was,  that  every  person  who  had  possession, 
however  slender  such  possession  might  be,  as  that  of  tenant  at  will, 
or  by  sufferance,  or  a  guardian,  or  however  tortious  his  possession 
might  be,  as  the  possession  of  a  disseisor  or  an  intruder,  was,  never- 
theless, considered  to  be  in  the  seisin  of  the  fee,  and  to  be  enabled 
by  feoffment  and  livery  to  transfer  it  to  another.  The  disseisor 
became  a  good  tenant  to  the  demandant's  praecipe,  and  a  freeholder 
de  facto  in  spite  of  the  true  owner. 

Disseisins  Produced  by  a  FeofEtaient. 

These  answer  every  description  of  an  actual  disseisin.  Whether 
the  feoffment  was  made  by  a  person  seised  of  an  estate  of  freehold, 
or  by  one  in  possession  as  tenant  for  years,  at  will,  or  by  sufferance, 
the  effect  was  the  same.  The  disseisin  gave  to  the  feoffee,  against 
every  person  but  the  disseisee,  an  intermediato  estate  of  freehold, 
with  its  rights  and  incidents;  so  that  the  wife  of  the  feoffee  became 
entitled  to  dower,  and  the  husband  to  his  curtesy;  and  the  descent 
to  the  heir  of  the  feoffee  tolled  the  entry  of  the  disseisee.    The  tenant 
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was  expelled  from  Ms  fee,  and  the  feoffee  nstirped  his  feudal  statas, 
and  became  a  good  tenant  to  the  praecipe  of  erery  demandant, 
though  the  tme  owner's  right  of  entry  npon  him  was  not  taken 
away.  The  disseisin  acquired  by  a  feoffment  meant  an  actual  dis- 
seisin, and  not  one  at  the  election  of  the  party;  and  the  feoffee  con- 
tinued vested  with  the  freehold,  until  the  disseisee,  by  entry  or 
action,  regained  his  possession,  which  right  of  entry  or  of  action 
might  be  barred  by  lapse  of  time. 

Oonveyance  by  FeofEuient  in  the  United  States. 

The  conveyance  by  feoffment,  with  livery  of  seisin,  has  become 
obsolete  in  England;  and  though  it  has  been,  in  this  country,  a 
lawful  mode  of  conveyance,  it  has  not  been  used  in  practice.  Our 
conveyances  have  been  either  under  the  statute  of  uses,  or  short 
deeds  of  conveyance,  in  the  nature  of  the  ancient  feoffment,  and 
made  effectual,  on  being  duly  recorded,  without  ceremony  of  livery. 

2.  Qrants. 

A  grant  was  a  common  law  conveyance  applicable  to  incorporeal 
hereditaments,  such  as  reversions,  rents  and  services;  and  not 
being  of  a  tangible  nature,  and  existing  only  in  contemplation 
of  law,  could  not  be  conveyed  by  livery  of  seisin.  Such  rights 
were  said  to  lie  in  grant,  and  not  ia  livery^  and  they  were  conveyed 
simply  by  deed. 

Distinct  from  Feofbnents. 

While  feoffments  carried  destruction  in  their  force,  by  operating 
upon  the  possession,  without  any  regard  to  the  estate  or  interest 
of  the  feoffor,  grants  benignly  operated  only  upon  the  estate  or 
interest  which  the  grantor  had  in  the  thing  granted,  and  could 
lawfully  convey.  Feoffment  and  grant  were  the  two  great  dis- 
posing powers  of  transfer  of  land,  in  the  primitive  age  of  English 
law. 

Attornment  of  the  Tenant. 

To  render  the  grant  effectual,  the  common  law  required  the  con- 
sent of  the  tenant  of  the  land  out  of  which  the  rent  or  other  incor- 
poreal interest  proceeded ;  and  this  consent  was  called  attornment 
It  arose  from  the  intimate  alliance  between  the  lord  and  vassal 
existing  under  the  feudal  tenures.  The  tenant  could  not  aliene 
the  feud  without  the  consent  of  the  lord,  nor  the  lord  part  with  his 
seigniory  without  the  consent  of  the  tenant.  The  necessity  of  at- 
tornment no  longer  exists. 

New  York. 

The  New  York  statutes  have  given  to  deeds  of  conveyance  of 
the  inheritance  of  freehold,  the  denomination  of  grants;  and  though 
deeds  of  bargain^  and  sale,  and  of  lease  and  release,  may  continue 


870  BttO.  PBOFSBTT.  [PART  VI 

to  be  nsed,  they  are  to  be  deemed  grants.  Ybmt  inatrnmeiit  of 
conveyance  Is  made  competent  to  convey  all  the  estate  and  tartcrost 
of  the  grantor  which  he  can  lawfully  convi^*  Under  the  New 
York  statute,  no  other  word  of  conveyance  is  essential;  and,  Indeed, 
any  words,  showing  the  intention  of  the  parties  to  convey,  would 
be  sufficient. 

Meaning  of  the  Term  '^Orant.* 

In  the  English  law,  and  in  the  law  of  this  country,  grants  are  un- 
derstood to  apply  specifically  to  the  conveyance  of  incorporeal 
hereditaments,  and  to  letters  patent  from  government  This  is 
the  usual  understanding  and  application  of  the  term  with  the  pro- 
fession, and  the  country  at  large.  There  is  no  necessity  to  absorb 
the  name  of  the  ordinary  conveyance,  by  bargain  and  sale,  in  the 
word  grant 

3.  Covenant  to  Stand  SeiBed  .of  Uses. 

By  this  conveyance,  a  person  seised  of  lands,  covenants  that  he 
will  stand  seised  of  them  to  the  use  of  another.     On  executing  | 

the  covenant,  the  other  party  becomes  seised  of  the  use  of  the  land,  i 

according  to  the  terms  of  the  use;  and  the  statute  of  uses  inune-  j 

diately  operates,  and  annexes  the  possession  to  the  usew  I 

Its  Effect. 

This  conveyance  has  the  same  force  and  effect  as  a  common  deed 
of  bargain  and  sale;  but  the  former  can  only  be  made  use  of  among 
near  domestic  relations,  for  it  must  be  founded  on  the  considera- 
tion of  blood  or  marriage.  No  use  can  be  raised  for  any  purpose 
by  this  conveyance,  in  favor  of  a  person  not  within  the  influence 
of  the  domestic  consideration.  It  makes  no  difference  whether 
the  grantee,  if  he  be  a  stranger  to  the  consideration,  is  to  take 
on  his  own  account,  or  as  a  mere  trustee  for  some  of  the  family 
connections.     He  is  equally  incompetent  to  take. 

Obsolete. 

Covenants  to  stand  seised  are  a  species  of  conveyance  no  longer 
in  use  in  England,  as  no  use  would  vest  in  a  stranger,  to  whom 
the  consideration  of  blood  did  not  extend.  They  owe  their  efficacy 
to  the  statute  of  uses,  which  statute  is  abolished  in  New  York. 
But  if  the  covenant  to  stand  seised  be  founded  on  the  requisite  j 

consideration,  it  would  be  good  as  a  grant,  for  there  could  be  no  \ 

dispute  about  the  intention. 

Constraction  of  the  Instrument. 

It  is  a  principle  of  law,  that  if  the  form  of  the  conveyance  be  an 

inadequate  mode  of  giving  effect  to  the  intention,  according  to  the 

letter  of  the  instrument,  it  is  to  be  construed  under  the  assumption 

•  another  character,  so  as  to  give  it  effect     No  instrument  can 
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operate  as  a  feoffment  without  livery,  either  shown  or  presumed; 
nor  as  a  grant,  unless  the  subject  lies  in  grant;  nor  as  a  covenant 
to  stand  seised,  without  the  consideration  of  blood  or  marriage;  nor 
as  a  bargain  and  sale,  without  a  valuable  consideration. 

4.  Lease  and  Release. 

This  was  formerly  the  usual  mode  of  conveyance  in  England, 
because  it  did  not  require  the  labor  of  enrolment  It  was  the  mode 
universally  in  practice  in  ^ew  York  until  1788^  when  it  fell  into 
total  disuse. 

Mode  of  Conveying. 

The  lease  and  release,  when  used  as  a  conveyance  of  the  fee, 
have  the  Joint  operation  of  a  single  conveyance.  The  first  step 
was  to  create  a  small  estate,  as  a  lease  for  a  year,  and  vest  pos- 
session of  it  in  the  grantee.  In  a  lease  at  common  law,  actual 
entry  was  necessary  to  vest  the  possession,  and  enable  the  lessee 
to  receive  a  release  of  the  reversion.  To  avoid  the  necessity  of 
actual  entry,  the  lesser  estate  was  created  by  a  bargain  and  sale 
under  the  statute  of  uses,  and  founded  on  a  nominal  pecuniary 
consideration.  The  bargain  raised  the  use,  and  the  statute  imme- 
diately annexed  the  possession  to  the  use;  and  the  lessee  was  then 
enabled  to  receive  a  release  of  the  reversion,  as  he  was  in  posses- 
sion by  the  operation  of  the  statute.  The  release  was  a  convey- 
ance at  common  law,  and  operated  by  way  of  enlargement  of  the 
.  estate.     By  these  varied  means,  the  title  was  conveyed. 

6.  Bargain  and  Sale. 

This  is  the  mode  of  conveyance  most  prevalent  in  the  United 
States.  A  bargain  and  sale  was  originally  a  contract  for  the  con- 
veyance of  land  for  a  valuable  consideration;  and  though  the  land 
itself  would  not  pass  without  livery,  the  contract  was  sufQcient  lo 
raise  a  use,  which  the  bargainor  in  equity  was  bound  to  perform. 

Words  Beqnisite  to  Create. 

Nothing  can  be  more  liberal  than  the  rules  of  law,  as  to  the  words 
requisite  to  create  a  bargain  and  sale.  There  must  be  a  valuable 
consideration,  and  then  any  words  that  will  raise  a  use  amount 
to  a  bargain  and  sale. 

Use  Annexed  to  the  Possession. 

After  the  statute  of  uses  was  passed,  the  use  which  was  raised 
and  vested  in  the  bargainee,  by  means  of  the  bargain,  was  annexed 
to  the  possession;  and  by  that  operation  the  bargain  became  at 
once  a  sale,  and  complete  transfer  of  the  title.  A  use  may  also 
be  raised  by  feoffment,  or  covenant  to  stand  seised  to  uses.  But 
when  raised  by  feoffment,  the  feoffor  having  parted  with  the  legal 
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Breach  of  Covenant. 

The  authoritieB  hold,  tbat  covenaxit  does  not  Ite  by  an  assignee 
for  a  breach  done  before  his  time.  It  is  to  be  regretted,  that  a 
chose  in  action,  not  being  assignable,  necessarily  prevents  the 
assignee  from  availing  himself  of  any  or  all  of  the  covenants.  He 
is  the  most  interested  person  to  claim  the  indemnity  secured  by 
them,  for  the  compensation  belongs  to  him,  as  the  last  parchaser 
and  the  first  sufferer. 

Warranty  of  Title. 

The  general  covenant,  that  the  grantor  will  warrant  and  defend 
the  title  is  also  a  personal  covenant  binding  on  the  personal  repre- 
sentatives of  the  covenantor.  It  is,  in  effect,  a  covenant  for  quiet 
enjoyment     The  ancient  remedy  is  inadequate  and  obsolete. 

Oovenanta  Buxming  with  the  Ijand. 

The  distinction  between  the  covenants  that  are  in  gross  and 
covenants  that  run  with  the  land,  and  which  are  covenants  real, 
rests  mainly  on  this  ground,  that  to  make  a  covenant  run  with  the 
land,  there  must  be  a  subsisting  privity  of  estate  between  the  cove- 
nanting parties.  A  covenant  to  pay  rent,  or  to  produce  title  deeds, 
or  for  renewal,  are  covenants  running  with  the  land.  All  covenants 
concerning  title  run  with  the  land,  with  the  exception  of  those  that 
are  broken  before  the  land  passes. 

Implied  Covenants. 

There  are  implied  as  well  as  express  covenants  concerning  land, 
and  the  former  run  with  the  land.  The  grant  of  a  watercourse 
implies  a  covenant  by  the  grantor  not  to  disturb  the  grantee  in  his 
enjoyment  of  it      Such  disturbance  is  a  breach  of  covenant 

Qrant,  Bargain  and  Sell. 

In  several  of  the  states,  it  is  declared  by  statute,  that  the  words, 
^'grant,  bargain  and  sell,"  in  conveyances  in  fee,  shall,  unless  spe- 
cially restrained,  amount  to  a  covenant  that  the  grantor  was  seised 
of  an  estate  in  fee,  freed  from  encumbrances  done  or  suffered  by 
him,  and  for  quiet  enjoyment  as  against  his  acts.  In  Pennsylvania, 
it  was  adjudged  that  these  words  did  not  amount  to  a  general 
warranty,  but  merely  to  a  covenant  that  the  grantor  had  not  done 
any  act,  nor  created  any  encumbrance,  whereby  the  estate  might 
be  defeated.^  Under  this  construction,  the  words  of  the  statute 
are  divested  of  all  dangerous  tendency.  They  imply  a  covenant 
against  the  secret  acts  of  the  grantor;  but  beyond  that  point,  there 
is  danger  of  Imposition  upon  the  unwary,  if  any  covenant  be  im- 
plied, that  is  not  stipulated  in  dear  and  precise  tenns» 

'  Gratz  T.  Bwalt,  2  Bin.  9B. 
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they  put  in  their  claim  within  a  year  and  a  day.  This  bar  by  non- 
claim  was  afterwards  extended  to  five  years.  In  New  York  these 
statutes  were  formerly  in  force,  and  common  recoveries  were  rec- 
ognized by  statute  as  a  valid  mode  of  conveyance.  Such  formal 
mode  of  conveyance,  with  the  short  bar  by  non-claim,  was  resorted 
to  in  special  cases,  where  title  had  become  complex,  and  the  prop* 
erty  was  of  great  value,  with  costly  improvements  in  contempla- 
tion. 

Abolition  of  Conveyances  by  Fine. 

In  our  large  cities,  where  land  is  very  valuable,  and  expensive 
buildings  are  being  erected,  it  may  be  desirable  that  the  certainty 
of  the  title  should  be  established  within  a  shorter  period  than 
twenty  years.  This  is  the  only  objection  that  could  be  made  to 
the  abolition  of  the  conveyance  by  fine;  for,  as  to  the  notoriety 
of  the  transfer,  it  is  by  no  means  equal  to  the  record  of  a  deed  in 
the  county  where  the  lands  are  situate.  The  levying  of  a  fine  par- 
takes of  secrecy  with  us,  for  it  never  attracts  public  observation. 

Oonveyances  by  Fine  in  England. 

But  when  we  consider  the  state  of  real  property  in  England, 
where  conveyances  are  not,  in  general,  required  to  be  recorded,  a 
proposition  to  abolish  fines  was  not  to  have  been  anticipated.  The 
circumstances  of  the  two  countries  are  totally  different  The  Eng- 
lish people  greatly  venerate  a  system  of  transfer  by  record,  trans- 
mitted from  distant  ages,  and  on  whose  foundation  the  best  part 
of  English  real  property  reposes.  -To  abrogate  it  may  have  an  un- 
propitious  influence  upon  the  character,  policy  and  stability  of  the 
English  jurisprudence,  although  it  would  favorably  abridge  the 
labors  of  students,  and  consign  many  legal  volumes  to  oblivion. 
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LECTURE  LXVllL 
TITLE  BY  WILL  OB  DEVISE. 

Will  Defined. 

A  will  is  a  disposition  of  real  and  personal  property  to  take  effect 
after  the  death  of  the  testator.  When  the  win  operates  npon  per- 
sonal property,  it  is  sometimes  called  a  testament,  and  when  npon 
real  estate,  a  devise;  but  the  more  general  denomination  of  the  in- 
stniment,  embracing  equally  real  and  personal  estate,  is  that  of  last 
will  and  testament. 

I.  History  of  DeTlses. 

Bome  writers  deem  the  law  of  succession  of  higher  obligation 
than  the  of  ttimes  unreasonable  and  unnatural  distributions  of  human 
-wilL  The  interests  of  society  seem,  however,  to  require  that  eveiy 
man  should  have  the  free  enjoyment  and  disposition  of  his  own  prop- 
erty; for  it  furnishes  a  strong  motive  to  industry  and  economy. 
The  law  of  our  nature,  and  the  influence  of  the  domestic  affections 
sufQciently  guard  against  any  great  abuse  of  the  i>ower  of  testa- 
mentary disposition. 

Athenian  Laws. 

In  the  primitive  ages  of  many  nations,  wills  were  unknown.  This 
was  the  case  with  the  ancient  Qermans,  and  with  the  laws  of  Lycur* 
gus,  and  with  the  Athenians  before  the  age  of  Solon.  But  family 
convenience,  and  a  sense  of  the  absolute  right  of  property,  intro- 
duced the  use  of  testaments,  in  the  more  advanced  progress  of 
nations.  The  Attic  laws  of  Bolon  allowed  the  Athenians  to  devise 
their  estates,  provided  they  had  no  legitimate  children,  and  were 
competent  in  mind,  and  not  laboring  under  any  personal  disability. 
If  they  had  children,  the  power  to  devise  was  qualified;  and  it 
allowed  the  parent  to  devise  if  the  sons  died  under  the  age  of  sixteen; 
or,  in  the  case  of  daughters,  with  the  condition  that  the  devisees 
should  take  them  in  marriage;  and  no  devisee  could  take  possession 
of  the  estate,  except  under  the  adjudication  of  a  court  8olon*8  law 
of  devising,  though  concise  and  simple,  was  accompanied  with  great 
fraud  and  litigation. 

Boman  Law  as  to  Wills. 

Prior  to  the  time  of  the  decemvirs,  no  Boman  oitisen  could  break 
in,  by  will,  upon  the  order  of  succession,  unless  the  aet  was  done 
and  permitted  in  the  assembly  of  the  i>eople.  But  wills  were  al- 
lowed at  Bome  by  the  Twelve  Tables,  and  they  gave  the  power  to  an 
unlimited  extent,  which  was  afterwards  qualified  by  the  authority 
and  interpretation  of  the  tribunals.  They  were  executed  with  great 
ceremony,  before  witnesses,  who  were  to  represent  the  public ;  and 
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the  transaction  was  in  the  form  of  a  purchase  of  the  inheritance. 
The  power  to  deylse  was  checked  by  the  emperor  Justinian;  and 
unless  a  lonrth  part  of  the  inheritance  was  reserved  for  the  children, 
they  were  allowed  to  set  aside  the  testament,  under  the  presumptive 
evidence  of  mental  imbecility. 

Wills  under  the  Anglo-Saxons  and  Normans. 

Lands  were  probably  devisable,  to  a  qualified  extent,  with  the 
Anglo-Saxons.  The  foldand  was  held  in  independent  right  and  de- 
visable  by  will.  But  upon  the  establishment  of  the  feudal  system, 
at  the  Norman  conquest,  lands  held  in  tenure  ceased  to  be  devisable, 
in  consequence  of  the  feudal  doctrine  of  non-alienation  without  the 
consent  of  the  lord;  for  the  power  of  devising  would  have  essen- 
tially affected  his  rights  and  privileges.  Exceptions  to  the  feudal 
restraint  on  wills  existed  as  to  burgage  tenures  and  gavelkind  lands. 
The  restraint  upon  the  power  of  devising  did  not  give  way  to  the 
demands  of  family  and  public  convenience,  so  early  as  the  restraint 
upon  alienation  in  the  lifetime  of  the  owner. 

Application  of  Uses. 

The  power  was  covertiy  conferred  by  means  of  the  application 
of  uses;  for  a  devise  of  the  use  was  not  considered  a  devise  of  the 
land.  The  mode  of  doing  this  was  by  a  feoffment  to  the  use  of  the 
feoffor's  last  will,  and  the  feoffor  being  considered  as  seised  of  the 
use,  not  of  the  land,  could  devise  it  The  devise  of  the  use  was 
supported  by  the  courts  of  equity,  as  a  disposition  binding  in  con- 
science; and  the  equitable  Jurisdiction  continued,  until  the  use  be- 
came, by  statute,  the  legal  estate. 

Liater  English  Statutes. 

The  statute  of  uses  under  Henry  VIIL  again  destroyed  the  priv- 
lege  of  devising,  but  the  disability  was  removed  five  years  later  by 
the  statute  of  wills.  That  statute  applied  the  power  of  devising  to 
socage  estates,  and  to  two  thirds  of  the  lands  held  by  knight 
service;  and  this  last  check  was  removed  by  the  abolition  of  mili- 
tary tenures  under  Chas.  IL,  so  as  to  render  the  disposition  of  real 
property  by  will  absolute. 

Law  of  DeTise  in  This  Ctotintry. 

The  English  law  of  devise  was  imported  into  this  country  by  our 
ancestors,  and  incorporated  into  our  colonial  jurisprudence,  with 
certain  modifications.  Lands  may  be  devised  by  will  in  all  the 
United  States. 

n.  Parties  to  a  Devise. 

The  general  rule,  as  provided  in  the  English  statute  of  wills,  is, 
that  all  persons  of  sound  mind  are  competent  to  devise  real  estate, 
with  the  exception  of  infants  and  married  women. 
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IHTMon  of  Oonveyaaoes. 

Blackfltone  diTldes  conyeyances  into  two  kinds,  tIz.:  oonyqranoeB 
at  common  law,  and  conyejances  which  receiye  their  force  and 
efficacy  from  the  statnte  of  ases.  Conyeyanoes  at  common  law  are 
subdiyided  into  original  or  primary,  and  deriyatiye  or  secondary 
conyeyances.    Some  of  these  oonyeyances  haye  grown  obsolete. 

1.  Feofbnent. 

This  was  the  early  mode  of  conyeyance  under  the  common  law. 
It  signified,  originally,  the  grant  of  a  feud  or  fee;  but  it  came,  in 
time,  to  signify  the  grant  of  a  free  inheritance  in  fee,  respect  being 
had  to  the  perpetuity  of  the  estate  granted,  rather  than  to  the  feudal 
tenure.  Nothing  can  be  more  concise  and  more  perfect  in  its  parts, 
than  the  ancient  charter  of  feofibnent.  It  resembled  the  short  and 
plain  forms  now  commonly  used  in  New  England.-^ 

livery  of  Seisiii. 

The  feoffment  was  likewise  accompanied  with  actual  deliyery  of 
possession  of  the  land,  termed  liyery  of  seisin.  The  notoriety  and 
solemnity  of  deliyery  was  adapted  to  the  simplicity  of  unlettered 
ages,  by  making  known  the  change  of  owners,  and  preyenting  ob- 
scurity and  dispute  concerning  the  title.  The  actual  Uyeiy  was 
performed  by  entry  of  the  feoffor  upon  the  land,  with  the  charter 
of  feoffment,  and  the  deliyering  a  clod,  turf  or  twig,  or  the  latch  of  the 
door,  in  the  name  of  seisin  of  all  the  lands  contained  in  the  deed. 
The  ceremony  was  performed  in  the  presence  of  the  neighboring 
freeholders,  who  were  the  yassals  of  the  feudal  lord,  and  who  might 
afterwards  be  called  upon  to  attest  the  certainty  of  the  liyery  of 
seisin. 

Equivalent  to  Feudal  Investiture. 

The  charter  itself  was  not  requisite.  The  fee  was  capable  of  being 
conyeyed  by  mere  liyery  in  the  presence  of  the  yicinage.  The  livery 
was  equivsdent  to  the  feudal  inyestiture  of  the  inheritance,  for  it 
created  that  seisin  which  became  an  inflexible  doctrine  of  the  com- 
mon law.  And  if  the  feoffor  was  not  able  to  enter  upon  the  land, 
liyery  was  made  within  yiew  of  it,  with  a  direction  to  the  feoffee 
to  enter;  and  if  the  actual  entry  afterwards,  in  the  time  of  the 
feoffor,  took  place,  it  was  a  good  Uyery  in  law. 

Effect  of  the  Feofliaient. 

The  feoffment  operated  upon  the  possession  without  any  regard 
to  the  estate  or  interest  of  the  feoffor;  and  if  he  had  possession, 
eyen  though  a  naked  or  tortious  one,  the  feoffment  passed  a  fee  by 
reason  of  the  liyery,  and  effected  an  actual  disseisin  of  the  freehold. 
It  cleared  away  all  defeasible  titles,  diyested  estates,  destroyed  con- 
tingent remainders,  extinguished  powers,  and  barred  the  feoffor  from 
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is  good,  on  the  principle  that  a  court  of  equity  has  jurisdiction  oyer 
l)e^ue8ts  and  devises  to  charitable  uses,  and  wiU  enforce  them, 
provided  the  objects  be  sufficiently  definite,  so  as  to  shut  out  all 
arbitrary  discretion  resting  upon  the  doctrine  of  cy-pres. 

Witnesses  to  a  Will. 

Witnesses  to  a  will  are  rendered  incapable  of  taking  any  bene- 
ficial interest  under  it,  except  it  be  creditors,  whose  debts,  by  the 
will,  are  made  a  charge  on  the  real  estate.  This  statute  of  €^. 
11.  has  been  generally  adopted  in  the  United  States.  The  majority 
of  the  English  court  held  it  to  be  sufficient  that  the  competency, 
or  disinterested  character  of  the  witness,  existed  at  the  time  he 
was  called  as  a  witness,  even  if  he  had  a  beneficial  interest  under 
the  will  at  the  date  that  he  originally  witnessed  it. 

m.  Things  Devisable. 

It  is  the  settled  rule  of  the  English  law,  that  the  testator  must  be 
seised  of  the  lands  devised  at  the  making  of  the  will.  He  must 
have  a  legal  or  equitable  title  in  the  lands  devised.  The  devise  is 
in  the  nature  of  a  conveyance,  or  an  appointment  of  a  particular 
estate.  Hence,  lands  purchased  after  the  execution  of  the  wiU  do 
not  pass  by  it.  The  testator  must  likewise  ccmtinue  seised  at 
the  time  of  his  death* 

Contingent  Estates. 

It  has  been  held,  that  the  right  of  entry  is  not  devisable,  as  it  was 
not  a  right  assignable  at  common  law,  and  did  not  fall  within  the 
words  of  the  statute  of  wills.  Executory  devises,  and  all  possibfl- 
ities  coupled  with  an  interest,  are  held  to  be  devisable.  But  a 
right  to  enter  for  a  condition  broken,  or  under  the  warranty  an- 
nexed to  an  exchange,  is  not  devisable;  nor  is  the  benefit  of  a 
condition,  unless  it  be  annexed  to  a  reversion.  The  interest  under 
a  contingent  remainder,  or  future  or  springing  use,  is  devisable. 
All  contingent  possible  estates  are  devisable,  for  there  is  an  inter- 
est But  the  mere  possibility  of  an  expectant  heir  is  not  devisable. 
So^  if  a  settlement  be  made  on  the  survivor  of  several  parties,  no 
one  of  them  can  devise  the  possibility.  The  person  who  is  to  take 
is  not  ascertained. 

Devises  in  New  York. 

The  New  York  statute  gave  the  power  of  devising  to  persons  hav- 
ing estates  of  inheritance,  and  its  courts  held,  that  a  right  of 
entry  in  land  was  devisable,  though  at  the  time  of  the  devise,  and 
of  the  testator's  death,  the  land  was  held  adversely.  Such  a  right 
would  pass  by  descent,  and  hence  should  pass  by  devise.^ 

*  Jackson  v.  Varick,  7  Cow.  238. 
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Seisin  of  the  LandB. 

The  English  rule,  requiring  the  testator  to  be  actoallj  seised  of 
the  lands  devised  at  the  time  of  making  the  will,  and  to  continne 
seised  at  the  time  of  his  death  exists  in  Maine,  Connecticnt,  North 
Carolina,  and  Alabama;  the  devise  nnder  the  English  law  being  a 
species  of  conveyance. 

Devise  of  Interests  in  Estates. 

New  York  has  made  the  devises  prospective,  by  declaring  that 
every  estate  and  interest  descendible  to  heirs  may  be  devised;  and 
that  every  win  made  in  express  terms,  of  all  real  estate  or  in 
other  terms  of  intent  to  devise  all  his  real  estate,  shall  pass  all 
such  property  which  he  was  entitled  to  devise  at  the  time  of  his 
death.  The  law  in  Massachusetts,  Vermont,  Pennsylvania,  and  Vii^ 
ginia  is  the  same  on  this  point  In  Virginia,  seisin  is  not  requisite 
to  a  devise,  and  a  right  of  entry  is  devisable,  even  though  there 
be  an  adverse  possession  or  disseisin;  and  the  will  extends  pro- 
spectively, and  carries  all  the  testator's  lands  existing  at  his  death, 
if  so  evidently  intended.  We  have,  therefore,  in  many  parts  of  the 
United  States,  this  settled  test  of  a  devisable  interest,  that  it  is 
every  interest  in  land  that  is  descendible.  In  England,  the  more 
recent  test  is  a  possibility  coupled  with  an  interest 

Joint  Tenants. 

A  joint  tenant  has  not  an  interest  which  is  devisable,  nie  old 
law  favored  joint  tenancy;  and  the  survivor  claims  under  the  first 
feoffor,  which  is  a  title  paramount  to  that  of  the  devisee;  and  a 
devisee  is  not  permitted  to  sever  the  joint  tenancy. 

IV.  Execution  of  the  Will. 

The  will  of  real  estate  must  be  in  writing,  and  subseribed  by 
the  testator,  or  acknowledged  by  him  in  the  presence  of  at  least 
two  witnesses,  who  ought  to  subscribe  their  names. 

Formalities  of  Execution. 

The  general  doctrine  is,  that  wills  concerning  land  must  be  ex- 
ecuted according  to  the  prescribed  formalities  of  the  state  in  which 
the  land  is  situated;  but  wills  of  chattels,  executed  according  to 
the  law  of  the  place  of  the  testator's  domicil,  will  pass  personal 
property  in  all  other  countries,  though  not  executed  according  to 
their  laws.  The  status,  or  capacity  of  the  testator  to  dispose  of 
his  personal  estate  by  will,  depends  upon  the  law  of  his  domidle 

Witnesses  to  Wills. 

The  testator,  under  the  New  York  law,  must  subscribe  the  wflll  at 
the  end  of  it  in  the  presence  of  at  least  two  witnesses.  This  is 
the  law  in  many  of  the  states,  and  of  three  witnesses,  as  in  the 
English  statute  of  frauds,  in  other  states.     In  a  few  states,  the 
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attestation  Is  more  special  In  PennsylyanlEi  a  deTlse  of  lands  In 
writing  will  be  good,  without  any  subscribing  witnesses,  provided 
the  authenticity  of  it  can  be  proved  by  two  witnesses;  and  If  the 
will  be  subscribed  by  witnesses,  proof  of  it  may  be  made  by  otha?B. 

Subscribed  in  the  Presence  of  the  T^estiator. 

The  English  statute  of  frauds  required  the  will  to  be  signed  by 
the  testator,  and  to  be  attested  and  subscribed  by  the  witnesses  in 
his  presence;  and  this  direction  has  been  extensively  followed  by 
the  statute  laws  of  this  country.  The  New  York  law  requires  the 
testator  when  he  signs  or  acknowledges  the  will,  to  declare  the 
instrument  to  be  his  last  will;  and  he  is  to  do  it  in  the  presence 
of  each  witness,  all  of  whom  are  to  subscribe  their  names  at  his  re- 
quest. The  statute  of  this  state  is  silent  as  to  their  signatures 
being  subscribed  in  the  presence  of  the  testator. 

English  Bule  as  to  Wills. 

The  English  courts,  from  a  disposition  to  favor  wills,  have  departed 
from  the  strict  construction  of  the  statute  of  frauds,  and  opened  a 
door  to  litigation.  It  was  held  to  be  sufOicient,  that  the  testator 
wrote  his  name  at  the  top  of  the  will,  by  way  of  recital;  and  this 
was  deemed  a  signing  of  the  will.  It  was  also  decided,  that  if 
the  witnesses  were  within  view,  and  where  the  testator  might  have 
seen  them,  had  he  so  desired,  but  in  reality  did  not,  they  were 
to  be  deemed  subscribing  witnesses  in  his  presence  Also,  that  if 
the  testator  produced  to  the  witnesses  a  will  already  signed,  and 
acknowledged  the  signature  in  their  presence,  it  was  a  sufficient 
compliance  with  the  statute,  as  it  was  unnecessary  for  the  tes- 
tator actually  to  sign  the  will  in  the  presence  of  witnesses.  Nor 
is  it  necessary  that  the  witnesses  should  attest  in  the  presence  of 
each  other,  or  that  they  should  attest  every  page  or  sheet,  or  that 
they  should  know  the  contents,  or  that  each  page  be  particularly 
shown  them.  It  is  necessary,  however,  that  the  witnesses  should 
not  only  be  in  the  testator's  presence,  but  that  the  testator  should 
know  such  fact  The  subscribing  witnesses  need  not  attest  at  one 
time,  nor  all  together.  The  statute  of  frauds  requires  that  the  wit- 
nesses should  attest  in  the  presence  of  the  testator,  but  does  not 
require  them  to  do  so  in  the  presence  of  each  other. 

Noncupative  Wills. 

At  common  law  a  will  of  chattels  was  good  without  writing. 
In  ignorant  ages,  there  was  no  other  mode  of  making  a  will,  but  by 
words  or  signs.  In  the  reigns  of  Elizabeth  and  James  I,  reading 
and  writing  had  become  so  widely  diffused,  that  verbal,  unwritten, 
or  nuncupative  wills  were  confined  to  extreme  cases,  and  justified 
only  on  the  plea  of  necessity.     They  were  found  to  be  liable  to 
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great  frauds  and  abuses,  and  the  statute  of  frauds  of  Chailes  n 
enacted,  that  no  nuncupative  will  should  be  good,  where  tiie  estate 
bequeathed  exceeded  thirty  pounds,  unless  proved  by  three  wit- 
nesses, present  at  the  making  of  it,  and  especially  required  to  bear 
witness;  nor  unless  it  was  made  in  the  testator's  last  sickness, 
in  his  own  dwelling,  or  where  he  had  been  previously  resident  ten 
days  at  the  least,  except  becoming  sick  from  home,  and  dying  with- 
out returning,  and  reduced  to  writing  within  six  days  after  the  tes- 
tator's death,  and  not  proved  until  fourteen  days  after  his  death, 
and  the  widow  or  next  of  kin  had  been  summoned  to  contest  it 
This  regulation  has  been  incorporated  into  the  statute  law  of  this 
country;  but  even  these  precautions  were  insufficient  to  prevent 
the  grossest  frauds  and  perjuries  in  the  introduction  of  nuncupative 
wiUs. 

Unwritten  Wills  in  New  Tork. 

The  New  York  statutes  declare  that  no  nuncupative  will  shall 
be  valid,  unless  made  by  a  soldier  while  in  actual  military  service, 
or  by  a  mariner  while  at  sea;  and  every  will  of  real  or  personal 
property  must  be  subscribed  by  the  testator,  or  acknowledged  by 
him  in  the  presence  of  at  least  two  attesting  witnesses. 

English  Eocleslastical  Ck>tirts. 

In  England,  a  nuncupative  will  must  be  proved  by  evidence  more 
strict  than  that  applicable  to  a  written  will,  even  in  addition  to 
the  requisites  prescribed  by  the  statute  of  frauds. 

Executors  under  the  New  Tork  Statutes. 

In  New  York,  Infants  under  the  age  of  twenty  one  years,  and  non- 
resident aliens  are  incompetent  to  serve  as  executors,  nor  is  a  mar- 
ried woman  entitled  to  letters  testamentary,  unless  with  the  con- 
sent in  writing  of  her  husband;  in  which  case  he  is  deemed  respon- 
sible for  her  acts  Jointly  with  her.  A  non-resident  executor  is 
required  to  give  bond;  and  on  the  objection  of  a  creditor,  or  other 
person  interested  in  the  estate,  the  surrogate,  on  reasonable  cause 
shown,  may  require  security  at  any  time  from  an  executor.  Ex- 
ecutors cannot  act  until  they  appear  and  qualifyi  and  obtain  letters 
testamentary,  except  to  pay  funeral  charges. 

Law  of  Wills  in  Louisiana. 

The  law  of  Louisiana,  in  respect  to  last  wills,  is  peculiar.  Wills, 
under  the  Code,  are  of  three  kinds:  nuncupative  or  open,  mystic 
or  sealed,  and  holographic  They  are  all  to  be  in  writing.  Tbe 
nuncupative  testament  is  to  be  made  before  a  notary,  as  dictated 
by  the  testator,  in  the  presence  of  witnesses,  and  to  be  read  to  the 
testator  and  witnesses.  The  testator  unless  disabled,  signs  it, 
and  the  witnesses  subscribe  to  it     The  mystic  or  sealed  will  is  to 
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be  signed  by  the  testator,  and  sealed  up,  and  presented  to  a  notary 
and  seven  witnesses,  with  a  declaration,  that  it  is  his  will;  and 
the  notary  and  witnesses  are  to  subscribe  the  superscription.  The 
third,  or  holographic  testament  is  one  entirely  written  and  signed 
by  the  testator,  and  subject  to  no  other  form,  and  may  be  made 
out  of  the  state.  No  woman  can  be  a  witness  to  a  will  in  Louisi- 
ana in  any  case,  and  no  other  person  who  takes  under  a  will  can 
be  a  witness,  except  it  be  in  the  case  of  a  mystic  testament  These 
prescribed  forms  are  not  requisite  in  testaments  made  abroad^  of 
certain  descriptions  of  people.  Children  cannot  be  disinherited, 
but  for  one  of  ten  enumerated  causes,  all  of  which  relate  to  filial 
disobedience  or  cruelty  to  the  parent  Provision  is  made  for  illiter- 
ate testators  and  witnesses,  who  cannot  subscribe  their  names. 

V.  Bevocation  of  a  Will. 

.  A  will  may  be  revoked  at  the  testator's  pleasure.  The  revocation 
must  be  by  another  instrument  executed  in  the  same  manner;  or 
else  by  burning,  cancelling,  tearing  or  obliterating  the  instrument 
by  the  testator  himself,  or  in  his  presence,  and  by  his  direction, 
lliis  is  the  statute  law  in  England  and  in  America. 

Bevoked  by  Implication. 

A  will  may  be  revoked  by  implication  or  inference  of  law;  and 
these  revocations  are  not  within  the  purview  of  the  statute,  and 
are  subjects  of  difficult  discussions.  They  are  founded  upon  the 
reasonable  presumption  of  an  alteration  of  the  testator's  mind, 
arising  from  circumstances  since  the  making  of  the  will,  producing 
a  change  in  his  previous  obligations  and  duties.  Cicero  states 
a  case,  where  a  father,  on  the  report  of  the  death  of  his  absent 
son,  altered  his  will,  and  appointed  another  person  as  his  heir. 
The  son  returned  after  his  father's  death,  and  the  centumviri  re- 
stored the  inheritance  to  him.  Under  the  Boman  law,  and  in 
countries  which  have  adopted  the  civil  law,  the  subsequent  birth 
of  a  chOd,  unnoticed  in  the  will,  annulled  it 

Nevi  Social  Belations  Indicating  Change  of  Intention. 

There  is  no  code  of  civilized  jurisprudence,  in  which  this  doc- 
trine of  implied  revocation  does  not  exist,  and  apply  when  the  occur- 
rence of  new  social  relations  and  moral  duties  raises  a  necessary 
presumption  of  a  change  of  intention  in  the  testator. 

Subsequent  Marriage  and  Issue. 

It  is  a  settled  rule  in  the  English  law,  that  marriage  and  the  birth 
of  a  child,  subsequent  to  the  execution  of  a  will,  are  a  revocation 
in  law  of  a  will  of  real  as  well  as  of  personal  estate,  provided  the 
wife  and  child  were  totally  unprovided  for,  and  there  was  an  entire 
disposition  of  the  whole  estate  to  their  exclusion.     If  the  wife 
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and  children  have  been  provided  for  by  a  fletUement,  then  snch 
subsequent  marriage  and  the  birth  of  children  will  not  revoke  a 
will.  The  fact  that  the  child  is  a  posthumous  one  makes  no  differ- 
ence. It  is  an  undecided  question  in  England,  whether  the  im- 
plied revocation  by  a  subsequent  marriage  and  the  birth  of  a  child, 
being  founded  on  the  presumption  of  intention,  may  be  rebutted 
by  parol  evidence  of  subsequent  declarations  of  the  testator,  or 
other  extrinsic  circumstances. 

Implied  Revocation  in  New  Tork. 

In  New  York,  it  has  been  held,  that  subsequent  marriage  and 
a  subsequent  child  were  an  implied  revocation  of  a  will,  either  of 
real  or  personal  estate,  and  that  such  presumptive  revocation  might 
be  rebutted  by  a  contrary  intention  expressed  in  the  will.^  Under 
the  English  law,  there  must  be  the  concurrence  of  a  subsequent 
marriage  and  a  subsequent  birth  to  work  a  revocation  of  a  will; 
and  that  the  mere  subsequent  birth  of  children,  unaccompanied 
by  other  circumstances,  would  not  amount  to  a  presumed  revoca- 
tion. It  has  also  been  held  in  England,  that  marriage  and  issue 
are  not  a  revocation  of  a  will,  when  there  are  children  of  a  former 
marriage,  and  there  is  a  provision  for  a  second  wife  and  her  issue. 

Children  Disinherited. 

In  this  country  we  have  statute  regulation  on  the  subject  There 
is  no  doubt  that  the  testator  may,  if  he  pleases,  devise  all  his  estate 
to  strangers,  and  disinherit  his  children.  This  is  the  English  law, 
and  the  law  in  all  the  states,  with  the  exception  of  Louisiana. 
Children  are  deemed  to  have  sufficient  security  in  the  natural  affec- 
tion of  parents,  that  this  unlimited  power  of  disposition  will  not  be 
abused. 

Incompetent  Devisee. 

If,  however,  the  testator  has  not  given  the  estate  to  a  competent 
devisee,  the  heir  takes,  notwithstanding  the  testator  may  have 
clearly  declared  his  intention  to  disinherit  him.  The  estate  must 
descend  to  the  heirs,  if  it  be  not  legally  vested  elsewhere.  In 
devises  to  take  place  at  some  distant  time,  and  no  particular  estate 
is  expressly  created  in  the  mean  time,  the  rule  is,  that  the  fee  de- 
scends to  the  heir. 

Posthumous  Child. 

By  the  statute  law  of  most  of  the  states,  a  posthumous  chUd,  as 
well  as  children  born  after  the  making  of  the  will,  and  in  the  life- 
time of  the  father,  will  inherit  in  like  manner  as  if  he  had  died 
intestate,  unless  some  proTislon  be  made  for  them  in  the  will,  or 
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revoked  pro  tanto,  op  bo  far  as  duty  reqalree. 

Omisaion  of  Oblld's  Share  in  the  Will. 

The  statute  law  of  fonr  of  the  New  Enj^and  states  goes  farther, 
and  implies  the  same  relief  to  all  children,  and  th^  legal  repre- 
sentatires,  who  have  do  provision  made  for  them  by  will,  and  who 
have  not  had  their adrancementa  In  their  parentis  life,  nn'esB  the  omta- 
Bion  in  the  will  appear  to  have  been  intentional.  In  Virginia  and 
Kentucky,  a  child  bom  after  the  will,  if  the  testator  had  no  children 
before,  is  a  rerocatiop,  unless  such  chUd  dies  unmarried,  or  an 
infant  If  he  had  children  before,  after  bom  children,  unprovided 
.for,  work  a  revocation  pro  tanto. 

Death  of  Ijegatee  before  the  Testator. 

In  several  of  the  states,  if  the  devieee  or  legatee  dies  In  the  life- 
time of  the  testator,  his  lineal  descendants  are  entitled  to  his  share, 
unless  the  will  anticipates  and  provides  for  the  case.  This  is  con- 
fined. In  Connecticut,  to  a  child  or  grandchild;  In  Massachusetts, 
Rhode  Island,  and  Maine  to  them,  or  their  relations;  and  In  Kew 
York  to  children  or  other  descendants.  The  rule  in  Mainland  goes 
further,  and  no  devise  or  bequest  falls  by  reason  of  the  death  of  the 
devisee  or  legatee  before  the  testator;  but  takes  effect  in  like  manner 
as  if  he  had  survived  the  testator. 

Married  Woman's  WUI. 

The  will  of  a  feme  sole  is  revoked  by  her  marriage.  This  Is  a 
settled  rule  of  law,  for  the  reason  that  marriage  destroys  the  am- 
bulatory nature  of  the  will,  and  leaves  It  no  longer  subject  to  the 
wife's  control.  It  is  against  the  nature  of  a  will  to  be  absolute 
during  the  testator's  life,  and  therefore  it  is  revoked.  In  judgment 
of  law,  by  the  marriage.  The  better  opinion  is,  that  It  Is  not 
revived  by  the  death  of  the  husband,  the  wife  surviving  blm. 

Bevocatlon  by  a  Second  WUI. 

A  second  will  is  a  revocation  of  a  former  one;  provided  it  con- 
tains words  expressly  revoking  It,  or  makes  a  different  and  incom- 
patible disposition  of  the  property.    Otherwise  It  is  not  a  revocation. 

Alteration  of  the  Estate  by  the  Testator. 

Any  alteration  of  the  estate  or  Interest  of  the  testator  In  the 
lands  devised,  by  the  act  of  the  testator,  is  held  to  be  an  implied 
revocatitoi  of  the  will,  as  it  indicates  an  alteration  of  the  testator's 
mind.  A  sale  of  the  estate  devised  operates  as  a  revocation;  and  a 
valid  agreement,  or  covenant  to  convey  lands,  which  equity  will  spe- 
ciflcally  enforce,  wUl  also  operate  in  equity  as  a  revocation  of  a 
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Contracte  of  tbe  Testator  to  Oonveiy. 

Not  only  contracts  to  convey,  bnt  inoperative  convqrances,  wfll 
amount  to  a  revocation  of  a  devise,  to  the  extent  of  the  property 
intended  to  be  affected,  if  there  be  evidence  of  an  intuition  to  con- 
vey, and  thereby  to  revoke  the  wilL  A  bargain  and  sale  without 
enrolment,  feoffment  without  livery  of  seisin,  a  conveyance  upon 
a  consideration  which  happened  to  fail,  or  a  disability  in  the 
grantee  to  take,  have  been  admitted  to  amount  to  a  revocation, 
because  so  intended. 

New  Blapoeition  of  the  Land  Devised. 

If,  however,  the  testator  substitutes  a  new  disposition  of  the  land, 
and  intends  to  revoke  the  will  by  means  of  that  substituticm,  in  that 
case,  if  the  instrument  cannot  have  that  effect,  and  the  subatitation 
fails,  there  is  no  revocation.  If  the  testator  conveys  away  the 
estate,  and  then  takes  it  back  by  the  same  instrumoit,  or  by  a 
declaration  of  uses,  by  a  strict  rule  of  law  it  is  a  revocation,  because 
he  parted  with  the  estate. 

Alteration  of  Estate  or  Intent  to  Revoke. 

Either  an  intention  to  revoke,  or  an  alteration  of  the  estate  even 
without  such  an  Intention,  will  work  a  revocation.  The  law  re> 
quires,  that  the  same  interest  which  the  testator  had  when  he  made 
the  will  should  continue  to  be  the  same  interest,  and  remain  unal- 
tered to  his  death.  The  least  alteration  in  that  Interest  is  a  revoca- 
tion. If  the  testator  levies  a  fine,  or  enfeoffs  a  stranger  to  his  own 
use,  it  is  a  revocation,  though  the  testator  be  In  of  his  old  use. 

Bevocation  TTnlntentionaL 

The  unreasonableness  of  the  rule,  holding  an  act  to  be  a  revoca- 
tion, which  was  not  so  intended,  and  even  when  the  intention  was 
directly  the  contrary,  has  brought  scandal  upon  the  law,  and  the 
English  courts  have  shown  a  strong  disposition  not  to  assume  the 
doctrine.  Yet  this  harsh  doctrine,  though  repeatedly  assailed,  has 
stood  its  ground  immovably,  on  the  strength  of  authority,  as  if  it 
had  been  one  of  the  essential  landmarks  of  property.  The  revoca- 
tion is  upon  the  technical  ground  that  the  estate  has  been  altered, 
or  new  modelled,  since  the  execution  of  the  will.  The  rule  has  been 
carried  so  far,  that  if  the  testator  suffered  a  recovery,  for  the  veiy 
purpose  of  confirming  the  will,  it  was  still  a  revocation,  for  there 
was  not  a  continuance  of  the  same  unaltered  interest. 

Exception  in  the  Case  of  Mortgages. 

There  is  an  exception  to  the  rule  in  the  case  of  mortgages  and 
charges  on  the  estate,  which  are  only  a  revocation  in  equity  pro 
tanto,  or  quoad  the  special  purpose,  and  are  looked  upon  as  securi- 
ties only. 


unpuea  itevooanone  nnaer  .ajnenoan  xaw. 

These  doctrines  of  the  English  cases  hare  been  adopted  In  thla 
country  aa  part  of  our  jurisprudence.  It  waa  decided,  tliat  a  con- 
tract for  the  sale  of  the  land  was  a  revocation  of  the  devise,  even 
though  the  contract  should  afterwards  be  rescinded,  and  the  tes- 
tator restored  to  hie  former  title.  Legal  and  equitable  estates,  as 
to  these  implied  revocationfi,  were  deemed  to  stand  on  the  same 
groand.  It  has  also  been  held,  that  if  the  testator,  after  deyising 
a  mortgage,  forecloses  it,  or  takes  a  release  of  the  eqolty  of  re- 
demption, it  is  a  revocation  of  the  devlsa  It  is  equally  a  revooa- 
tioD,  If  be  cancelled  the  mortgage,  and  took  an  absolute  deed,  for 
it  waa  an  alteration  of  the  interest,  and  a  new  purcliase.  Some  of 
the  excesses  to  which  the  English  doctrine  has  been  carried  have 
not  been  acquiesced  In,  but  the  essential  rules  hare  been  adopted 
as  law. 

GodicilB. 

A  codicil  is  an  addition  or  supplement  to  a  will,  and  must  be 
executed  with  the  same  solemnity.     It  is  no  revocation  of  a  will, 
except  in  the  degree  it  is  inconsistent  with  it,  onless  there  be  words 
of  revocation, 
Bevival  of  the  First  Will. 

If  the  first  will  be  not  actually  canceUed  or  destroyed,  or  ex- 
pressly revoked,  on  making  a  second,  and  the  second  will  be  after- 
wards cancelled,  the  first  wiU  is  said  to  be  revived.  If  both  wiUs 
are  cancelled,  It  will  require  a  republication  to  restore  the  flnrt 
vriU. 

Cancelling  a  WiU. 

The  mere  act  of  cancelling  a  will  amonnts  to  notliing,  unless 
done  unimo  revocandi.  ^e  intention  is  an  Inference  to  be  drawn 
from  circumstanceB,  and  the  fact  of  cancelling  may  be  an  equivocal 
act.  If,  however,  the  will  be  found  cancelled,  tiie  law  infers  an 
intentional  revocation;  for  it  ia  prima  facie  evidence  of  it,  and  the 
inference  stands  good  until  it  be  rebutted.  The  inference  is  the 
same,  and  it  would  require  strong  proof  to  rebat  It,  if  a  wUl  be 
traced  to  the  party's  posBeasion,  and  be  not  forthcoming  at  Ills  death. 
Oaucelling,  in  the  slightest  degree,  with  a  declared  Intent,  will  be 
a  sutBcient  revocation;  and,  therefore,  throwing  a  will  in  the  fire, 
with  an  intent  to  bum  it,  though  it  be  only  slightly  singed,  and 
escape  destruction,  is  sufflcient  evidence  of  the  intenUon  to  revoke. 
An  obliteration  of  part  of  a  will  is  only  a  revocation,  pro  tanto. 

New  Tork  Law  aa  to  BevooationB. 

In  New  York,  in  no  case  does  the  destmction  or  revocation  of  a 
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declared  at  the  time  as  part  of  the  act  of  destractlon  or  rerocatioii. 
It  is  declared,  that  no  bond  or  agreement,  made  by  a  testator,  for 
a  valuable  consideration,  to  convey  any  property  previously  devised 
or  bequeathed,  shall  be  deemed  a  revocation  of  the  will,  either 
in  law  or  in  equity;  but  the  property  passes  by  the  will,  subject 
to  the  same  remedies  for  a  specific  performance  against  the  devisee 
or  legatee,  as  might  be  had  against  the  heir  or  next  of  kin,  if  the 
property  had  descended.  Bo,  a  charge  or  encumbrance  upon  any 
estate,  for  securing  the  payment  of  money,  or  the  performance 
of  covenants,  shall  not  be  deemed  a  revocation  of  any  will  previoudy 
executed ;  but  the  devise  or  legacy  takes  effect,  subject  to  the  charge 
or  encumbrance. 

Alterations  in  the  Estate. 

Nor  shall  any  conveyance,  settlement,  deed,  or  other  aot  of  the 
testator,  by  which  his  estate  or  interest  in  property  previously  be- 
queathed shall  be  altered,  but  not  wholly  divested,  be  deemed  a 
revocation;  and  the  same  estate  or  interest  shall  pass  by  the  will; 
unless  in  the  instrument  making  the  alteration,  the  intention  there- 
by to  revoke  shall  be  declared.  If,  however,  the  provisions  of  the 
instrument  making  the  alteration  be  inconsistent  with  the  terms 
and  nature  of  the  previous  will,  the  instrument  shall  operate  as 
a  revocation,  unless  the  provisions  therein  depend  on  a  condition 
or  contingency  which  has  failed. 

Disclaimer  and  Renunciation  of  a  Devise. 

An  estate  vests,  under  a  devise,  on  the  death  of  the  testator, 
before  entry.  But  a  devisee  is  not  bound  to  accept  the  gift,  but 
may  renounce  it,  by  which  act  the  estate  will  descend  to  the 
heir.  The  disclaimer  and  renunciation  must  be  by  some  unequivo- 
cal act.  It  is  undecided  whether  a  verbal  disclsdmer  will  sufBoe. 
A  disclaimer  by  deed  is  sufficient. 

VI.  Construction  of  Wills. 

The  construction  of  wills  is  so  much  governed  by  the  language, 
arrangement  and  circumstances  of  each  particular  instrument, 
which  is  often  very  unskilfully  and  incoherently  drawn,  that  ad- 
judged cases  become  of  less  authority,  and  are  of  more  hazardous 
application,  than  decisions  upon  any  other  branch  of  the  law. 

Intention  of  the  Testator. 

The  intention  of  the  testator  is  the  first  and  great  object  of  in- 
quiry; and  to  this  object,  technical  rules  are,  to  a  certain  extent, 
made  subservient  The  intention  of  the  testator  to  be  collected 
from  the  whole  will,  is  to  govern,  provided  it  be  not  unlawful 
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Bestraints  upon  BeqnestsB. 

The  control  given  to  the  intention  by  the  roles  of  law,  applies 
not  to  the  construction  of  words,  but  to  the  nature  of  the  estate; 
to  such  general  regulations  in  respect  to  the  estate  as  the  law 
will  not  permit;  as  for  instance,  to  create  an  estate  tail,  to  estab- 
lish a  perpetuity,  to  endow  a  corporation  with  real  estate,  to  limit 
chattels  as  inheritances,  to  alter  the  character  of  real  estate,  by 
directing  that  it  shall  be  considered  as  personal,  or  to  annex  a 
condition  that  the  devisee  in  fee  shall  not  aliene.  To  allow  the 
testator  to  interfere  with  the  established  rules  of  law,  would  be 
to  permit  every  man  to  make  a  law  for  himself,  and  disturb  the 
bounds  of  property. 

Words  Used  to  Devise  a  Fee. 

It  does  not  require  the  word  "heirs'*  to  convey  a  fee,  but  other 
words  denoting  an  intention  to  pass  the  whole  interest  of  the  tes- 
tator, as  a  devise  of  all  my  estate,  all  my  interest,  all  my  property, 
all  I  own,  aU  my  right  or  title,  all  I  shall  die  possessed  of,  and  other 
expressions  of  like  import  will  carry  an  estate  of  inheritance,  if 
there  be  nothing  in  other  parts  of  the  will  to  limit  or  control  the 
operation  of  the  words. 

Estate  to  a  Person  (Generally. 

So,  if  an  estate  be  given  to  a  person  generally  or  indefinitely, 
with  a  power  of  disposition,  it  carries  a  fee;  unless  the  testator 
gives  to  the  first  taker  an  estate  for  life  only,  and  annexes  to  it  a 
power  of  disposition  of  the  reversion.  In  that  case,  the  express 
limitation  for  life  will  control  the  operation  of  the  power,  and 
prevent  it  from  enlarging  the  estate  to  a  fee.  If  it  distinctly  ap- 
pears to  be  the  intention  to  give  a  greater  estate  than  one  for  life, 
as  a  devise  to  B  and  his  assigns  forever,  or  to  him  and  his  blood 
or  children,  such  expressions  may  create  a  fee  in  the  devisee.  So 
a  devise  of  the  rents  and  profits  of  land  is  a  devise  of  the  land  itself. 

Application  of  Technical  Btiles  and  Expressions. 

In  the  construction  of  devises,  the  intention  of  the  testator  is 
liable  to  be  much  controlled  by  the  application  of  technical  rules, 
and  the  superior  force  of  technical  expressions.  If  the  testator 
devises  lands  to  another  generally,  as  a  devise  of  lot  No.  1  to  B, 
without  using  words  of  limitation,  or  any  expression  which  denotes 
anything  more  than  a  description  of  the  land  devised,  an^  if  there 
be  nothing  in  the  will  by  which  a  fee  by  implication  may  be  in- 
ferred, the  devisee  takes  only  an  estate  for  life. 

New  York  Construction  of  Wills. 

The  New  York  statutes  have  swept  away  all  the  established  rules 
6t  construction  of  wills,  in  respect  to  the  quantity  of  interest  con- 
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veyed.  They  declare,  that  erery  grant  or  deviae  of  real  estate,  or 
any  interest  therein,  shall  pass  all  the  estate  or  interest  of  the 
grantor  or  testator,  nnless  the  intent  to  pass  a  less  estate  or  Interest 
shall  appear  by  express  terms,  or  be  necessarily  implied.  The 
tendency  of  these  statutes  is  to  give  increased  certainty  to  the 
oi)eration  of  a  devise.  It  will  still  be  a  question,  in  every  case,  what 
words  amount  to  a  devise  of  the  estate.  Lands  held  by  the  testa* 
tor,  as  mortgagee  or  trustee,  will  pass  by  the  usual  general  words 
in  a  will,  unless  it  can  be  collected  from  the  language  of  the  will, 
or  the  purposes  and  objects  of  the  testator,  that  the  intention  was 
otherwise. 

Value  of  Judicial  Decisions  and  Settled  Bules. 

In  most  of  the  other  states,  the  rules  of  the  English  law  eontinne 
to  govern;  and  whether  these  rules  for  the  interpretation  of  wills 
be  founded  upon  statute,  or  upon  a  series  of  judicial  decisions,  the 
beneficial  result  is  the  same,  provided  there  be  equal  certainty 
and  stability  in  the  rule.  It  is  held,  that  the  intention  of  the  tes- 
tator is  paramount  to  teclmical  rules.  The  question  occurs,  whether 
the  settled  rules  of  construction  are  not  the  best  means  employed 
to  discover  the  intention.  It  is  certain  that  the  law  will  not  suffer 
the  intention  to  be  defeated,  merely  because  the  testator  has  not 
employed  technical  language.  But  established  rules  and  habitual 
reverence  for  judicial  decisions  tend  to  avoid  the  mischiefs  of  un- 
certainty in  the  disposition  of  property,  and  the  much  greater  mis- 
chief of  leaving  to  the  courts  the  exercise  of  a  fluctuating  and  arbi- 
trary discretion. 

Expressions  in  a  Will. 

When  a  particular  expression  in  a  wiU  has  received  a  definite 
meaning  by  express  adjudications,  that  meaning  ought  to  be  ad- 
hered to  for  the  sake  of  uniformity  and  of  secority  in  the  disposi- 
tions of  landed  property. 

Interpretation  of  Phrases  of  the  Testator. 

The  general  doctrine  with  respect  to 'the  expressions  used  by  the 
devisor,  is,  that  if  they  denote  only  a  description  of  the  estate,  as  a 
devise  of  the  house  A,  and  no  words  of  limitation  be  employed,  then 
only  an  estate  for  Ufe  passes;  but  if  the  words  denote  the  quantity 
of  interest  which  the  testator  possesses,  as  all  his  estate  in  his 
house  A,  then  a  fee  passes.  Also,  if  the  testator  creates  a  charge 
upon  the  devise  personally,  in  respect  of  the  estate  devised,  as 
if  he  devises  lands  to  B,  on  condition  of  his  paying  a  certain  legacy, 
the  devisee  takes  the  estate  on  that  condition;  and  he  will  take  a 
fee  by  implication,  though  there  be  no  words  of  limitation,  on  the 
principle,  that  he  might  otherwise  be  a  loser. 
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Where  the  Charge  is  upon  the  Estate. 

But  where  the  charge  is  upon  the  estate,  and  there  are  no  words 
of  limitation,  or  other  words  denoting  an  intention  to  pass  the  fee, 
bnt  only  a  devise  to  A,  of  his  lands,  after  the  debts  and  legacies 
are  jmid,  the  devisee  takes  only  an  estate  for  life.  In  every  case 
in  which  the  land  is  charged  with  a  trust  which  eannot  be  performed, 
nnless  a  greater  estate  than  one  for  life  be  taken,  it  becomes  neces- 
sary that  the  devise  be  enlarged  to  a  fee. 

Introdactory  Words  to  a  Will. 

Introductory  words  cannot  vary  the  construction  of  a  will,  so  as 
to  enlarge  the  estate  to  a  fee,  unless  there  be  words  in  the  devise 
itself  sufficient  to  carry  the  interest  Such  introductory  words  are 
like  the  preamble  to  a  statute,  to  be  used  only  as  a  key  to  dis- 
close the  testator's  meaning. 

Fee  by  Implication. 

A  fee  will  pass  by  will,  by  implication  of  law,  as  if  there  be  a 
devise  over  of  land  after  the  death  of  the  wife;  the  law,  in  that  case, 
presumes  the  intention  to  be,  that  the  widow  shall  be  tenant  for 
Ufa  So,  a  devise  over  to  B,  on  the  dying  of  A  before  twenty  one, 
shows  an  intention,  that  if  A  attains  the  age  of  twenty  one,  he 
shall  have  a  fee,  and  he  takes  it  by  implication. 

Lapsed  Devises  and  Legacies. 

The  general  rule  is,  that  all  devises  shall  be  deemed  lapsed,  if  the 
devisee  dies  in  the  lifetime  of  the  testator.  But  there  is  a  distinc- 
tion taken  in  the  English  books  between  a  lapsed  legacy  of  personal 
estate,  and  a  lapsed  devise  of  real  es&te;  and  while  the  former 
falls  into  the  residuaiy  estate,  and  passes  by  the  residuary  clause, 
if  any  there  be,  and  if  not,  passes  to  the  next  of  kin,  the  latter 
does  not  pass  to  the  residuary  devisee,  but  the  devise  becoming 
void,  the  estate  descends  to  the  heir  at  law.  The  reason  given 
is,  that  a  bequest  of  personal  property  refers  to  the  state  of  the 
property  at  the  testator's  death;  whereas  a  devise  operates  only 
upon  land  whereof  the  testator  was  seised  when  he  made  his  will, 
and  it  is  not  presumed  that  he  intended  to  devise  by  the  residuary 
clause,  a  contingency  which  he  could  not  have  foreseen,  or  to  em- 
brace in  it  lands  contained  in  the  lapsed  devise. 

Lapsed  and  Void  Devises  Distinguished. 

In  a  lapsed  devise,  the  devisee  dies  in  the  interim  between  the 
making  of  the  wiU  and  the  death  of  the  testator;  but  in  a  void  de- 
vise, the  devise  is  void  from  the  beginning;  as  if  the  devisee  be  dead 
when  the  will  was  made.  The  heir  takes  in  the  case  of  a  lapsed 
devise,  but  the  residuary  devisee  may  take  in  the  case  of  a  void  de- 
vise, if  the  terms  of  the  residuary  clause  be  sufOiciently  clear  and 
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comprehensive.  This  distinction  appears  to  be  fonnded  on  a  pre- 
snmption  of  a  difference  in  the  views  and  intention  of  the  testator 
between  the  two  cases.  It  was  held  in  one  case,  that  where  the 
devise  was  upon  a  condition  subsequent,  and  a  contingent  interest 
depending  upon  the  failure  of  that  condition,  the  residuary  devisee 
was  entitled  to  the  estate  in  preference  to  the  heir,  because  the  con- 
tingent interest  had  not  been  speciflcallj  devised,  and  it  was  carried 
along  by  the  residuary  devise.* 

Beal  Estate  Incliided  Im  a  Devise. 

The  alteration  of  the  law  in  New  York,  Vii^nia  and  other  states, 
making  the  devise  operate  upon  all  the  real  estate  owned  by  the 
testator  at  his  death,  may  tend  to  destroy  the  application  of  some 
of  these  distinctions,  and  give  greater  consistency  and  harmony  to 
the  testamentary  disposition  of  real  and  personal  CNrtates. 

*  Hayden  t.  Stoughton,  5  Pick.  62& 
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OONSTITXjnON  OF  THE  T7NITED  STATBB. 


We,  the  People  of  the  United  States,  in  Order  to  form  a  more  perfect  Union, 
establish  Justice,  insmre  domestic  Tranquility,  provide  for  the  common  de- 
fence, promote  the  general  Welfare,  and  secure  the  Blessings  of  Liberty 
to  onrselves  and  onr  Posterity,  do  ordain  and  estabUah  this  Ck>nstitation 
tor  the  United  States  of  America. 


ARTIOLE.  L 

Section.  1.  All  legislative  Pov^ers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States,  v^hich  shall  consist  of  a  Senate  and  House 
of  RepresentatiTes. 

Section.  2.  The  House  of  Representatives  shall  be  composed  of  Members 
chosen  every  second  Year  by  the  People  of  the  several  States,  and  the  Elect- 
ors in  each  State  shall  have  the  Qualifications  requisite  for  Electors  of  the 
most  numerous  Branch  of  the  State  Legislature. 

No  Person  shall  be  a  Representative  who  shall  not  have  attained  to  the  Age 
of  twenty  five  Years,  and  been  seven  Years  a  citizen  of  the  United  States, 
and  who  shall  not,  when  elected,  be  an  Inhabitant  of  that  State  in  which 
he  shall  be  chosen. 

Representatives  and  direct  Taxes  shall  be  apportioned  among  the  several 
States  which  may  be  Included  within  this  Union,  according  to  their  respective 
Numbers,  which  shall  be  determined  by  adding  to  the  whole  Number  of  free 
Persons,  including  those  bound  to  Service  for  a  Term  of  Years,  and  excluding 
Indians  not  taxed,  three  fifths  of  all  other  Persons.  The  actual  Enumeration 
shall  be  made  within  three  Years  after  the  first  Meeting  of  the  Congress  of 
the  United  States,  and  within  every  subsequent  Term  of  ten  Years,  in  such 
Manner  as  they  shall  by  Law  direct.  The  Number  of  Representatives  shall 
not  exceed  one  for  every  tliirty  Thousand,  but  each  State  shall  have  at 
Least  one  Representative;  and  until  such  enumeration  shall  be  made,  the 
State  of  New  Hampshire  shall  be  entitled  to  chuse  three,  Massachusetts  eight 
Rhode-Island  and  Providence  Plantations  one,  Connecticut  five,  New-York 
six.  New  Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six,  Vir- 
ginia ten.  North  Carolina  five.  South  Carolina  five,  and  Georgia  three. 

When  vacancies  happen  in  the  Representation  from  any  State,  the  Execu- 
tive Authority  thereof  shall  issue  Writs  of  Election  to  fill  such  Vacancies. 
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The  House  of  RepresentatlTes  shall  chuse  their  Speaker  and  otber  Offleen; 
and  shall  have  the  sole  Power  of  Impeachment 

Section.  8.  The  Senate  of  the  United  States  shall  be  composed  of  two  Sen- 
ators from  each  State,  chosen  by  the  Legislature  thereof,  for  six  Years;  and 
each  Senator  shall  have  one  Vote. 

Immediately  after  they  shall  be  assembled  In  Consequence  of  the  first 
Election,  they  shall  be  divided  as  equally  as  may  be  into  three  Glasses.  Hie 
Seats  of  the  Senators  of  the  first  Class  shall  be  vacated  at  tlie  Expirati<Mi 
of  the  second  Year,  of  the  second  Class  at  the  Expiration  of  the  fourtb 
Year,  and  of  the  third  Class  at  the  Expiration  of  the  sixth  Year,  so  that 
one  third  may  be  chosen  every  second  Year;  and  if  Vacancies  happoi  by 
Resignation,  or  otherwise,  during  the  Becess  of  the  Legislature  of  any  State, 
the  Executive  thereof  may  make  temporary  Appointments  until  the  next 
Meeting  of  the  Legislature,  which  shall  then  fill  such  Vacancies. 

No  Person  shall  be  a  Senator  who  shall  not  have  attained  to  the  Age  of 
thirty  Years,  and  been  nine  Years  a  Citizen  of  the  United  States,  and  who 
shall  not,  when  elected,  be  an  Inhabitant  of  that  State  for  whidi  he  shall 
be  chosen. 

The  Vice  President  of  the  United  States  shall  be  President  of  the  Senate, 
but  shall  have  no  Vote,  unless  they  be  equally  divided. 

The  Senate  shall  chuse  their  other  Officers,  and  also  a  President  pro  tem- 
pore, in  the  Absence  of  the  Vice  President,  or  when  he  shall  exercise  the 
Ofllce  of  President  of  the  United  States. 

The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments.  When 
sitting  for  that  Purpose,  they  shall  be  on  Oath  or  AfOrmation.  When  the 
President  of  the  United  States  is  tried,  the  Chief  Justice  shall  preside:  And 
no  Person  shall  be  convicted  without  the  Concurrence  of  two  thirds  of  the 
Members  present. 

Judgment  in  Cases  of  Impeachment  shall  not  extend  further  than  to  re- 
moval from  Office,  and  disqualification  to  hold  and  enjoy  any  Office  of  honor, 
Trust  or  Profit  under  the  United  States:  but  the  Party  convicted  shall  never- 
theless be  liable  and  subject  to  Indictment,  Trial,  Judgment  and  Punishmoit, 
according  to  Law. 

Section.  4.  The  Times,  Places  and  Manner  of  holding  Elections  for  Senators 
and  Representatives,  shall  be  prescribed  in  each  State  by  the  Legislature 
thereof;  but  the  Congress  may  at  any  time  by  Law  make  or  alter  such 
Regulations,  except  as  to  the  Places  of  chusing  Senators. 

The  Congress  shall  assemble  at  least  once  in  every  Year,  and  such  Meeting 
shall  be  on  the  first  Monday  in  December,  unless  they  shall  by  Law  appoint 
a  different  Day. 

Section.  5.  Each  House  shall  be  the  Judge  of  the  Elections,  Returns  and 
Qualifications  of  its  own  Members,  and  a  Majority  of  each  shall  constitute 
a  Quorum  to  do  Business;  but  a  smaller  Number  may  adjourn  from  day  to 
day,  and  may  be  authorized  to  compel  the  Attendance  of  absent  Members, 
in  such  Manner  and  under  such  Penalties  as  each  House  may  provide. 

Each  House  may  determine  the  Rules  of  its  Proceedings,  punish  its  Mem- 
bers for  disorderly  Behaviour,  and,  with  the  Concurrence  of  two  thirds, 
expel  a  Member. 

Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time  to 
time  publish  the  same,  excepting  such  Parts  as  may  In  their  Judgmoit  r»> 
quire  Secrecy;  and  the  Yeas  and  Nays  of  the  Memb^s  of  either  House  on 
any  question  shall,  at  the  desire  of  one  fifth  of  those  Present,  be  entared 
on  the  JoumaL 


APPENDIX.  898 

Neitber  House,  during  the  Session  of  Ckmgress,  shall,  wifhoat  the  Oonsent 
of  the  other,  adjonm  for  more  than  three  days,  nor  to  any  otlier  Place  than 
that  in  which  the  two  Houses  shall  be  sitting. 

Section.  6.  The  Senators  and  Representatives  shall  receive  a  Compensation 
for  their  Services,  to  be  ascertained  by  Law,  and  paid  out  of  the  Treasxur 
of  the  United  States.  They  shall  in  all  Cases,  except  Treason,  Felony  and 
Breach  of  the  Peace,  be  privileged  from  Arrest  during  their  Attendance  at 
the  Session  of  their  respective  Houses,  and  in  going  to  and  returning  from 
the  same;  and  for  any  Speech  or  Debate  in  either  House,  they  shaU  not 
be  questioned  in  any  other  Place. 

No  Senator  or  Bepresentative  shall,  during  the  Time  for  which  he  was  elect- 
ed, be  appointed  to  any  civil  Office  under  the  Authority  of  the  United  States, 
which  shall  have  been  created,  or  the  Emoluments  whereof  shall  have  been 
encreased  during  such  time;  and  no  Person  holding  any  Office  under  the 
United  States,  shall  be  a  Member  of  either  House  during  his  Continuance 
in  Office. 

Section.  7.  All  Bills  for  raising  Revenue  shall  originate  in  the  House  of 
Bepresentatives;  but  the  Senate  may  propose  or  concur  with  Amendments 
as  on  other  Bills. 

Every  Bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate,  shall,  before  it  become  a  Law,  be  presented  to  the  President  of  the 
United  States;  If  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it,  with 
his  Objections,  to  that  House  in  which  it  shall  have  originated,  who  shall  enter 
the  Objections  at  large  on  their  Journal,  and  proceed  to  reconsider  it  If 
after  such  Reconsideration  two  thirds  of  that  House  shall  agree  to  pass  the 
Bill,  it  shall  be  sent,  together  with  the  Objections,  to  the  other  House,  by 
which  it  shall  likewise  be  reconsidered,  and  if  approved  by  two  thirds  of 
that  House,  it  shall  become  a  Law.  But  in  all  such  Cases  the  Votes  of 
both  Houses  shall  be  determined  by  yeas  and  Nays,  and  the  Names  of  the 
Persons  voting  for  and  against  the  Bill  shall  be  entered  on  the  Journal  of 
each  House  respectively.  If  any  Bill  shall  not  be  returned  by  the  President 
within  ten  Days  (Sundays  excepted)  after  it  shaU  have  been  presented  to 
him,  the  Same  shall  be  a  Law,  in  like  Manner  as  if  he  had  signed  it,  unless 
the  Congress  by  their  Adjournment  prevent  its  Betom,  in  which  Case  it  shall 
not  be  a  Law. 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate 
and  House  of  Representatives  may  be  necessary  (except  on  a  question  of  Ad- 
journment) shall  be  presented  to  the  President  of  the  United  States;  and  be- 
fore the  Same  shall  take  Effect,  shall  be  approved  by  him,  or  being  disap- 
proved by  him,  shall  be  repassed  by  two  thirds  of  the  Senate  and  House  of 
Representatives,  according  to  the  Rules  and  Limitations  prescribed  in  the 
Case  of  a  Bill. 

Section.  8.  The  Congress  shall  have  Power  To  lay  and  collect  Taxes, 
Duties,  Imposts  and  Excises,  to  pay  the  Debts  and  provide  for  the  common 
Defence  and  general  Welfare  of  the  United  States;  but  all  Duties,  Imposts 
and  Excises  shall  be  uniform  throughout  the  United  States; 

To  borrow  Mon^  on  the  credit  of  the  United  States; 

To  regulate  Commerce  with  foreign  Nations,  and  among  the  several  States^ 
and  with  the  Indian  Tribes; 

To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws  on  the 
subject  of  Bankruptcies  throughout  the  United  States; 

To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin,  and  fix  the 
Standard  of  Weights  and  Measures; 
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To  proTlde  for  the  Pnnlstiment  of  oounterf^ttng  the  Becoritieft  snd 
Coin  of  the  United  States; 

To  establlah  Poet  Offices  and  post  Roads; 

Td  promote  the  Progress  of  Science  and  usefol  Arti»  hj  secodng  tat  limited 
Times  to  Anthofs  and  Inyentora  the  ezchuiye  Bight  to  Hftelr  lenwatUm  Writ- 
ings and  Discoveries; 

To  constltnte  Trlbonals  inferior  to  the  sapreme  Ooort; 

To  define  and  ponlsh  Piracies  and  Felonies  oonunltted  oq  the  liU^  8eaa» 
and  Offences  against  the  Jaw  of  Nations; 

To  declare  War,  grant  Letteis  of  ICarqne  and  Reprisal,  and  make  Boles 
concerning  Captures  on  Land  and  Water; 

To  raise  and  support  Armies,  Imt  no  Appn^iiatloii  of  Mooej  Id  ttmt  Use 
shall  be  for  a  longer  Term  than  two  Tears; 

To  provide  and  maintain  a  Navy; 

To  make  Bnles  for  the  Government  and  Regulation  of  the  land  and  naval 
Forces; 

To  provide  for  calling  forth  the  MQltia  to  execute  the  Laws  of  the  Union, 
snppress  Insurrections  and  repel  Invasicms; 

To  provide  for  <M'ganlzing,  arming,  and  disciplining,  the  Mllltis,  and  £or 
governing  such  Part  of  them  as  may  be  employed  in  the  Service  of  the  United 
States,  reservbig  to  the  States  respective,  the  App(^tment  of  the  Officers, 
and  the  Authority  of  training  the  Militia  according  to  the  discipline  pre- 
scribed by  Congress; 

To  ezerdse  exclusive  Leglslaticm  In  all  Cases  whatsoever,  over  such  Dis- 
trict (not  exceeding  ten  Miles  square)  as  may,  by  Cession  of  particnlar  States, 
and  the  Acceptance  of  Congress,  become  the  seat  of  the  Government  of  the 
United  States,  and  to  exercise  Uke  Authority  over  all  Places  purchased  by 
the  Consent  of  the  Legislature  of  the  State  in  which  the  Same  shall  be,  for 
the  Erection  of  Forts,  Msgarines,  Arsenals,  dock-Yarda»  and  other  needfdl 
Buildings;— And 

To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into 
Execution  the  foregoing  Powers,  and  all  other  Powers  vested  by  this  Consti- 
tution in  the  Government  of  the  United  States,  or  In  any  Department  or  Of- 
ficer thereof. 

Section.  9.  The  Migration  or  ImpcMrtatlon  of  such  Persons  as  any  of  the 
States  now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  hj 
the  Congress  prior  to  the  Year  one  thousand  eig^t  hundred  and  eight,  bat  a 
Tax  or  duty  may  be  imposed  on  such  Imputation,  not  exceeding  ten  doDazs 
tor  each  Person. 

The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  susp^ided,  imlfiw 
when  In  Cases  of  Rebellion  or  Invasion  the  public  Safety  may  require  it. 

No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

No  Capitation,  or  other  direct.  Tax  shall  be  laid,  unless  In  Proportion  to 
the  Census  or  Enumeration  herein  before  directed  to  be  taken. 

No  Tax  or  Duty  shall  be  laid  on  Articles  exp<»ted  from  any  State. 

No  Preference  shall  be  given  by  any  Regulation  of  CtMumeix^e  or  Revenue 
to  the  Ports  of  one  State  over  those  of  another:  nor  shaU  Vessels  bound  to^ 
or  from,  one  State,  be  obliged  to  enter,  dear,  or  pay  Duties  In  another. 

No  Money  shall  be  drawn  from  the  Treasury,  but  In  Consequence  of  Ap- 
propriations made  by  Law;  and  a  regular  Statement  and  Acoonnt  of  the  Re- 
ceipts and  Expenditures  <tf  all  public  Money  shall  be  published  ttoxa  time  to 
time. 
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No  Title  of  Nobillly  shall  be  granted  by  the  Un! 
holding  any  Office  of  Profit  or  Trost  under  them,       i 
of  the  CSongrees,  accept  of  any  present,  Emolnnu 
kind  whatever,  from  any  King,  Prince,  or  foreign        I 

Section.  10.  No  State  shaU  enter  into  any  Tres 
tion;  grant  Letters  of  Marqne  and  Reprisal;  < 
Credit;  make  any  Thing  but  gold  and  silyer  CJoi 
Debts;  pass  any  Bill  of  Attainder,  ex  post  facto  j 
Obligation  of  Ck)ntract8,  or  grant  any  Title  of  Nol 

No  State  shall,  without  the  Consent  of  the  Coi      ! 
Duties  on  Imports  or  Bzports,  except  what  may  be      i 
ecuting  it's  inspection  Laws:  and  the  net  Produce 
laid  by  any  State  on  Imports  or  Exports,  shall  be  : 
of  the  United  States;  and  all  such  Laws  shall  be  i 
Controul  of  the  Congress. 

No  State  shall,  without  the  Consent  of  Congress,  i 
keep  Troops,  or  Ships  of  War  in  time  of  Peace,  I 
or  Compact  with  another  State,  or  with  a  foreign  i 
unless  actually  invaded,  w  in  such  imminent  Da]  i 
delay. 

ARTICLE,  n. 

Section.  1.  The  Executive  Power  shall  be  vest< 
United  States  of  America.    He  shall  hold  his  Offlc<    1 
Years,  and,  together  with  the  Vice  President,  chos< 
elected,  as  follows 

Each  State  shall  appoint.  In  such  Manner  as  th€    I 
direct,  a  Number  of  Electors,  equal  to  the  whole 
Representatives  to  which  the  State  may  be  entitled 
Senator  or  Representative,  or  Person  holding  an 
under  the  United  States,  shall  be  appointed  an  Ele 

The  Electors  shall  meet  in  their  respective  State 
two  Persons,  of  whom  one  at  least  shaU  not  be  ai 
State  with  themselves.    And  they  shall  make  a  Lisi  i 
for,  and  of  the  Number  of  Votes  for  each;   which    : 
certify,  and  transmit  sealed  to  the  seat  of  the  Govern;  i 
directed  to  the  President  of  the  Senate.    The  Presl  • 
in  the  Presence  of  the  Senate  and  House  of  Represei  : 
tlflcates,  and  the  Votes  shall  then  be  counted.   The   - 
est  Numb^  of  Votes  shall  be  the  President,  if  sud 
of  the  whole  Number  of  Electors  appointed;   and  if 
who  have  such  Majority,  and  have  an  equal  Number  • 
of  Representatives  shall  immediately  chuse  by  Ball(  I 
dent;  and  if  no  Person  have  a  majority,  then  fron 
List  the  said  House  shall  in  Uke  Manner  chuse  the  F  : 
the  President,  the  Votes  shall  be  taken  by  States,   : 
each  State  having  one  Vote;   A  quorum  for  this  Pii 
Member  or  Members  from  two  thirds  of  the  States,  i . 
States  shall  be  necessary  to  a  Choice.   In  every  Cas(! 
President,  the  Person  having  the  greatest  Number  <; 
shall  be  the  Vice  President    But  if  there  should  re 
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have  egoal  Votes,  the  Senate  shall  dmse  fram  them  by  Ballot  the  Vice  Presi- 
dent 

The  Congress  may  determUie  the  Time  of  chasing  the  Electora,  and  the 
Day  on  which  they  siiall  give  their  Votes;  which  Day  shall  be  the  same 
throughout  the  United  States. 

No  Person  es^cept  a  natural  botn  Citizen,  or  a  Citizen  of  the  United  States. 
at  the  time  of  the  Adoption  of  this  Constitution,  shall  be  eligible  to  llie  Office 
of  President;  neither  shall  any  Perscm  be  digible  to  that  Oflice  who  shall 
not  have  attained  to  the  Age  of  thirty  five  Years,  and  been  fourteen  Years 
a  Resident  within  the  United  States. 

In  Case  of  the  Removal  of  the  President  from  Office,  or  of  his  Death,  Resig- 
nation, or  Inability  to  discharge  the  Powers  and  Duties  of  the  said  Office*  the 
Same  shall  devoive  on  the  Vice  President,  and  the  Congress  may  by  Law 
provide  for  the  Case  of  Removal,  Death,  Resignation  or  Inability,  both  of 
the  President  and  Vice  President,  dedaring  what  Officer  shall  then  act  as 
President,  and  such  Officer  shall  act  accordingly,  until  the  Disability  be  re- 
moved, or  a  President  shall  be  elected. 

The  President  shall,  at  stated  Times,  receive  for  his  Services,  a  Compen- 
sation, whidi  shall  neither  be  encreased  nor  diminished  during  the  Period  far 
which  he  shall  have  been  elected,  and  he  shall  not  receive  within  that  Period 
any  other  Emolument  from  the  United  States,  or  any  of  them. 

Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take  the  following 
Oath  or  Affirmation:— "I  do  solemnly  swear  (or  affirm)  that  I  will  fi»Hhfni^ 
execute  the  Office  of  President  of  the  United  States,  and  will  to  the  best  of 
my  Ability,  preserve,  protect  and  defend  the  Constitution  of  the  United 
States." 

Section.  2.  The  President  shall  be  Commander  in  Chief  of  the  Army  and 
Navy  of  the  United  States,  and  of  the  Militia  of  the  several  States,  when 
called  into  the  actual  Service  of  the  United  States;  he  may  require  the 
Opinion,  in  writing,  of  the  principal  Officer  in  each  of  the  executive  De- 
partments, upon  any  Subject  relating  to  the  Duties  of  their  respective  Of- 
fices, and  he  shall  have  Power  to  grant  Reprieves  and  Pardons  fmr  Offenoea 
against  the  United  States,  except  in  Cases  of  Impeachment. 

He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  title  Senate, 
to  make  Treaties^  provided  two  thirds  of  the  Senators  present  concur;  and  lie 
shall  nominate,  and  by  and  with  the  Advice  and  Consent  of  the  Senate^  shall 
appoint  Ambassadcx^,  other  public  Ministers  and  Consuls,  Judges  of  the  su- 
preme Court,  and  all  other  Officers  of  the  United  States,  whose  Appoint- 
ments are  not  herein  otherwise  provided  for,  and  which  shall  be  estab- 
lished by  Law:  but  the  Congress  may  by  Law  vest  the  Appointment  of 
such  inferior  Officers,  as  they  think  proper,  in  the  President  alone^  In  tlie 
Courts  of  Law,  or  in  the  Heads  of  Departments. 

The  President  shall  have  Power  to  flU  up  all  Vacancies  that  may  happen 
during  the  Recess  of  the  Senate,  by  granting  Commissions  which  shall  ex- 
pire at  the  End  of  their  next  Session. 

Section.  3.  He  shall  from  time  to  time  give  to  the  Ccmgress  Information  of 
the  State  of  the  Union,  and  recommend  to  their  Consideration  such  Measures 
as  he  shall  judge  necessary  and  expedient;  he  may,  on  extraordinary  Occa- 
sions, convene  both  Houses^  or  either  of  them,  and  in  Case  of  Disagreement 
between  them,  with  Respect  to  the  Time  of  Adjournment,  he  may  a4Joani 
them  to  such  Time  as  he  shall  think  proper;  he  shall  rec^ve  Ambasaadoca 
and  other  public  Ministers;  he  shall  take  Care  that  the  Laws  be  fwlthftilly 
executed,  and  shall  Commission  all  the  Officers  of  the  United  States. 
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-Section.  '4.  The  President,  Vice  President,  and  aU  dvil  OflBLcers  of  the  United 
States,  shall  be  removed  from  OfSice  on  Impeachment  for,  and  Conviction  of. 
Treason,  Bribery,  or  other  high  Crimes  and  Misdemeanoca. 


ABTICLB.  nL 

Section.  1.  The  Jndidal  Power  of  the  United  States  shall  be  rested  hi  one 
supreme  Conrt,  and  in  sach  inferior  Coorts  as  the  Congress  may  from  time 
to  time  OTdain  and  establish.  The  Judges,  both  of  the  supreme  and  inferior 
Courts,  shall  hold  their  OtHcem  during  good  Behavioor,  and  shall,  at  stated 
Times,  recdve  for  their  Services,  a  Compensation,  which  shall  not  be  dimin- 
ished during  their  continuance  in  Office. 

Section.  2.  The  Judicial  Pow^  shall  extend  to  all  Cases,  in  Law  and  Ski- 
uity»  arising  under  this  Constitution,  the  Laws  of  the  United  States,  and 
Treaties  made,  or  which  shall  be  made,  under  their  Authority;— to  aU  Cases 
affecting  Ambassadors,  other  public  Ministers  and  Consuls;— to  all  Cases  of 
admiralty  and  maritime  Jurisdiction;— to  Controversies  to  which  the  United 
States  shall  be  a  Party;— to  Controversies  between  two  or  more  States;— 
between  a  State  and  Citizens  of  another  State;— between  Citizens  of  differ- 
ent States,— between  Citizens  of  the  same  State  claiming  Lands  under  Grants 
of  different  States^  and  between  a  State,  or  the  Citissens  thereof,  and  foreign 
States,  Citizens  c^  Subjects. 

In  all  Cases  affecting  Ambassadors,  other  public  Bilnlsters  and  Consuls, 
and  those  in  which  a  State  shall  be  Party,  the  supreme  Court  shall  have 
original  Jurisdlctlcm.  In  all  the  other  Cases  before  mentioned,  the  su- 
preme Court  shall  have  appellate  Jurisdiction,  both  as  to  Law  and  Fact, 
with  such  Exceptions,  and  under  such  regulations  as  the  Congress  shall  make. 

The  Trial  of  aU  Crimes,  except  In  Cases  of  Impeachment,  shall  be  by  Jury; 
and  such  Trial  shall  be  held  in  the  State  where  the  said  Crimes  shall  have 
been  committed;  but  when  not  committed  within  any  State,  the  Trial  shall 
be  at  such  Place  or  Flaces  as  the  Congress  may  by  Law  have  directed. 

Section.  8.  Treason  against  the  United  States,  shall  consist  only  in  levying 
War  against  them,  oe  in  adhering  to  their  Enemies,  giving  them  Aid  and 
Comfort  No  person  shall  be  convicted  of  Treason  unless  on  the  Testimony 
of  two  Witnesses  to  the  same  overt  Act,  or  on  Confession  In  open  Court 

The  Congress  shall  have  Power  to  declare  the  Punishment  of  Treason,  but 
no  Attainder  of  Treason  shall  work  Corruption  of  Blood,  or  Forfeiture  ex- 
cept during  the  Life  of  the  Person  attainted. 


ARTICLE.  IV. 

Section.  L  Full  Faith  and  Credit  shall  be  given  in  each  State  to  the  public 
Acts,  Records,  and  judicial  Proceedings  of  every  other  State.  And  the  Con- 
gress may  by  general  Laws  prescribe  the  Manner  in  which  such  Acts,  Rec- 
ords and  Proceedings  shall  be  proved,  and  the  Effect  thereof. 

Section.  2.  The  Citizens  of  each  State  shall  be  entitled  to  all  Privileges 
and  Immunities  of  Citizens  in  the  several  States. 

A  Person  charged  in  any  State  with  Treason,  Felony,  or  other  Crime,  who 
shall  flee  from  Justice,  and  be  fbund  in  another  State,  eihall,  on  Demand  of 
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the  execatlve  Authority  of  the  State  frtKn  whidi  he  fled,  he  deliyered  up*  te 
he  removed  to  the  State  haying  Jnriadiction  of  the  Crime. 

No  Peraon  held  to  Senrice  or  Labour  in  one  State,  uider  the  Laws  thereoC 
escaping  into  another,  shall,  in  Ckuiseqoence  of  any  Law  or  Begniafion 
therein,  be  discharged  from  such  Senrice  or  Lsbonr,  bat  shall  be  dellTered 
np  on  Claim  of  the  Party  to  whom  such  Service  or  Labour  may  be  due. 

Section.  8.  New  States  may  be  admitted  by  the  Congress  into  this  Union; 
but  no  new  State  shall  be  formed  or  erected  within  the  Jurisdictioa  of  any 
other  State;  nor  any  State  be  formed  by  the  Junction  of  two  or  more  States, 
or  Parts  of  States*  without  the  Consent  of  the  Legislatures  of  the  States  con- 
cerned as  well  as  of  the  Congress. 

The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful  Rules 
and  Regulations  respecting  the  Territory  or  other  Property  belonging  to  the 
United  States;  and  nothing  In  this  Constitution  shall  be  so  construed  as  to 
Prejudice  any  Claims  of  the  United  States,  or  of  any  particular  State. 

Section.  4.  The  United  States  shall  guarantee  to  every  State  in  this  Union 
a  Republican  Form  of  Government,  and  shall  protect  each  of  them  against  In- 
vasion; and  on  Application  of  the  Legislature,  or  of  the  Bxecutive  (when  the 
Legislature  cannot  be  convened)  against  domestic  Violence. 


ARTICLE.  V. 

The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  H  necessary, 
shall  propose  Amendments  to  this  Constitution,  or,  on  the  Application  of  the 
Legislatures  of  two  thirds  of  the  sev^td  States,  shall  call  a  Convention  for 
proposing  Amendments,  which,  in  either  Case,  shall  be  valid  to  all  Intents 
and  Purposes,  as  Part  of  this  Constitution,  when  ratified  by  the  Legislatures 
of  three  fourths  of  the  several  States,  or  by  Conventions  in  three  fourths 
thereof,  as  the  one  or  the  other  Mode  of  Ratification  may  be  proposed  by  the 
Congress;  Provided  that  no  Amendment  which  may  be  made  prior  to  the 
Year  One  thousand  ei^t  hundred  and  eight  shall  in  any  Manner  affect  the 
first  and  fourth  Clauses  in  the  Ninth  Section  of  the  first  Article;  and  that 
no  State,  without  its  Consent,  shall  be  deprived  of  Ifs  equal  Suffrage  in 
the  Senate. 

ARTICLE.  VL 

All  Debts  contracted  and  Engagements  entered  into,  before  the  Adoptlofn 
of  this  Constitution,  shall  be  as  valid  against  the  United  States  under  this 
Constitution,  as  under  the  Confederation. 

This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be  made 
in  Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be  made,  under 
the  Authority  of  the  United  States,  shall  be  the  suprane  Law  ct  the  Land; 
and  the  Judges  in  every  State  shall  be  bound  thereby,  any  lliing  in  the  Con- 
stitution or  Laws  of  any  State  to  the  Contrary  notwithstanding. 

The  Senatc«s  and  Representatives  before  m^itioned,  and  the  Membos  of 
the  several  State  Legislatures,  and  all  executive  and  Judicial  Offloers,  both  of 
the  United  States  and  of  the  several  States,  shall  be  bound  by  Oath  or  Af- 
firmation, to  support  this  Constitution;  but  no  religious  Test  shaU  ever  be 
required  as  a  Qualification  to  any  Office  of  public  Trust  under  the  United 
States. 


▲FFBNDIZ. 
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Tbe  Batlfleatloii  of  the  Oonyentlons  of  nine  States,  diall  be  safELdent  for 
the  OstabUshmoit  of  this  Ck)nBtltation  between  the  States  so  ratifying  the 
Same. 

Done  In  Oonyentlon  by  the  Unanimous  Gonsent  of  the  States  present 
the  Seventeenth  Day  of  September,  in  the  Year  of  our  Lord  one 
thousand  seven  hundred  and  Eighty  seven,  and  of  the  Independance 
of  the  United  States  of  America  the  Twelfth.  IN  WITNESS  whereof 
We  have  hereonto  subscribed  our  Names. 

Go:  WASHINGTON— Presldt 

and  deputy  from  Virginia. 
Attest  WiLUAX  Jaoksok,  Secretary. 


New  Hamp^him^ 

JOHH  LaNODOK 

Nicholas  Qumkb 

TS^hTBJOSnXL  GORHAX 

Ruvus  KiKo 

OonnBcHeuiU 
Wm  :  Saml.  Johnboh 
BooBB  Shbbman 

New  York, 

AlAXAHDSR  HaIOLTOH 

New  Jevteif, 

WiL :  LivmosTON 
David  Bbbablbt 
Wsc  Patbbson 
JoKA :  Datton 

Pennsylvania, 

B  FnAHKLm 
Thomas  MiFFLnr 
robt.  mobbib 
Gbo.  Clthbb 
Thos.  Fitz  Simohs 
Jabxd  Ingbbsoll 
Jambs  Wilsov 
Gouv  Mobbib 


Delmoare, 

Gbo  :  Rbad 

GuNNmo  Bbdtobd  Jan 

JOHK  DiCKINBOK 

Richabd  Babsbtt 
Jaco  :  Bboom 

Maryland^ 
Jambs  McHbnbt 
Dan  of  St.  Thos.  JBinnDi 
Danl  Oasboll 

Vfrginia. 
John  Blaib— 
Jambs  Madiboh  Jr. 

North  OaroHna, 
Wm  :  BLOxmr 

RiOHD.  DOBBB  SfAIOHT 

Hu  Williamboh 

Savth  OaroHna, 

J.  RUTLBDOB 

Ohablbb  Cotbswobth  PnrojcNBT 
Chabubs  PmOXHBT 

PZBBOB  BUTLBB. 

Georgia^ 
WnjJAM  Fbw 
Abb  BaIiDWIM 
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OF  THB  CONSTIT  U  TiON. 


FIB8T.  Dec  1S»  1701.  Congress  sbaH  make  no  law  respecting  an  estab- 
lishment of  religion,  or  prohibiting  tBe  free  exercise  thereof;  or  abridging  the 
freedom  of  speedi,  or  of  the  press;  or  the  rigbt  of  the  pei^le  peaceaUy  to  as- 
semble, and  to  petition  the  Goyemment  for  a  redress  of  grleranoes. 

SBOOND.  1791.  A  well  regolated  Militia,  being  necessary  to  the  KcnrltT 
of  a  free  State,  the  rii^t  (^  the  people  to  keep  and  bear  Arms,  shall  not  be 
infringed. 

THQtD.  1791.  No  Sfddier  shall,  in  time  of  peace,  be  quartered  in  any 
hoose,  without  the  consent  of  the  Owner,  nor  in  time  of  war,  but  in  a  man- 
ner to  be  prescribed  by  law. 

FOURTH.  1791.  The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  nnreaaonable  searches  and  selxarea,  shall 
not  be  violated,  and  no  Warrants  shall  issue,  bat  upon  probable  cause,  sop- 
ported  by  Oath  <Mr  affirmation,  and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seised. 

FIFTH.  1791.  No  person  shall  be  held  to  answer  tcr  a  capital,  or  ottierwise 
infamous  crime,  unless  oh  a  presentment  or  indictment  of  a  Grand  Jury,  ex- 
cept in  cases  arising  in  the  land  or  naval  forces,  or  in  the  MflJtJa,  when  in 
actual  service  in  time  of  War  or  public  dang^;  nor  shall  any  person  be 
subject  for  the  same  offence  to  be  twice  put  in  Jeopardy  of  life  or  limb;  nor 
shall  be  compelled  in  any  Criminal  Case  to  be  a  witness  against  himself,  nor 
be  deprived  of  life,  liberty,  or  property,  without  due  process  of  law;  nor 
shall  private  property  be  taken  for  public  use,  without  Just  compensation. 

SIXTH.  1791.  M  aU  criminal  prosecutions,  the  accused  shall  enjoy  the 
rii^t  to  a  speedy  and  public  trial,  by  an  impartial  Jury  of  the  State  and^dia- 
trict  wherein  the  crime  shall  have  been  committed,  which  district  shall  have 
been  previously  ascertained  by  law,  and  to  be  informed  of  the  nature  and 
cause  of  the  accusadon;  to  be  confronted  with  the  witnesses  against  him; 
to  have  compul8<»y  process  for  obtaininig  Witnesses  in  his  favor,  and  to 
have  the  Assistance  of  Counsel  for  his  defence. 

SBVBNTH.  1791.  In  suits  at  conmion  law,  where  the  value  in  oontroTeny 
Shan  exceed  twoity  dollars,  the  ri£^t  of  trial  by  Jury  shall  be  presored,  and 
no  fact  tried  by  a  Jury  shall  be  otherwise  re-examined  in  any  Court  of  the 
United  States,  than  according  to  the  roles  of  the  common  law. 

BIGH^^I.  1791.  Excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted. 

NINTH.  1791.  The  enumeration  in  the  Constitution,  of  certain  rights,  ahaH 
not  be  construed  to  deny  or  disparage  others  retained  by  title  people. 

TENTH.  1791.  The  powers  not  delegated  to  the  United  States  hy  the 
Constitutl<m,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States 
respectively,  or  to  the  people. 

ELBVBNTH.  Jan.  8,  1798.  The  Judicial  power  of  the  United  States  shall 
not  be  construed  to  extmd  to  any  suit  in  law  cr  egnity,  commenced  or  prose- 
cuted against  one  of  the  United  States  by  Citliens  of  another  States  or  bj 
Citiaens  or  Subjects  of  any  For^gn  State. 
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TWELFTH.  S^pt  25,  ISOi.  The  Electors  shall  meet  In  their  respectlTe 
states,  and  vote  by  ballot  for  President  and  Vice  President,  one  of  whom,  at 
least,  shall  not  be  an  inhabitant  of  the  same  state  with  themselTes;  th^  shall 
name  \x^  their  ballots  the  person  voted  for  as  President,  and  in  distinct  ballots 
the  person  voted  for  as  Vice-President,  and  they  shall  make  distinct  lists  of 
all  persons  voted  for  as  President,  and  of  all  persons  voted  for  as  Vlce-Presl- 
deQt,  and  of  the  number  of  votes  for  each,  which  lists  they  shall  sign  and 
certify,  and  transmit  sealed  to  the  seat  of  the  government  of  the  United 
States,  directed  to  the  President  of  the  Senate;— The  President  of  the  Senate 
shall,  in  presence  of  the  Senate  and  House  of  Representatives,  open  all  the 
certificates  and  the  votes  shall  then  be  counted;— The  person  having  the  great- 
est nmnber  of  votes  for  President,  shall  be  the  President,  if  such  number  be 
a  majority  of  the  whole  number  of  Electors  appointed;  and  if  no  person  have 
suifli  majority,  then  from  the  parsons  having  the  highest  num1>ers  not  ex- 
ceeding three  on  the  list  of  those  voted  for  as  President,  the  House  of  Rep- 
resentatives shall  choose  immediatdy,  by  ballot,  the  Presidait  But  in 
choosing  the  President,  the  votes  shall  be  taken  by  states,  the  represents^ 
tion  from  each  state  having  one  vote;  a  quorum  for  this  purpose  shall  con- 
sist of  a  member  or  members  from  two-thirds  of  the  states,  and  a  majority 
of  all  the  states  shall  be  necessary  to  a  choice.  And  if  the  House  of  R^re- 
sentatives  shall  not  choose  a  President  whenever  the  right  of  ch<^ce  shall 
devolve  upon  them,  before  the  fourth  day  of  Biarch  next  following,  then  the 
Vice-President  shall  act  as  President,  as  in  the  case  of  the  death  or  other 
constitutional  disability  of  the  President  The  person  having  the  greatest 
number  of  votes  as  Vice-President,  shall  be  the  Vice-President,  if  such  num- 
ber be  a  majority  of  the  whole  number  of  Electors  appointed,  and  if  no  p^ 
son  have  a  majority,  then  from  the  two  highest  numbers  on  the  list,  the  Sen- 
ate shall  choose  the  Vice-President;  a  quorum  for  the  purpose  shall  consist 
of  two-thirds  of  the  whole  number  of  Senators,  and  a  majority  of  the  whole 
number  shall  be  necessary  to  a  choice.  But  no  person  constitutionally  in- 
eligible to  the  office  of  President  shall  be  eligible  to  that  of  Vice-President  of 
the  United  States. 

THIRTEBNTEL  Dec  18,  1866.  Section  1.  Neither  slavery  nor  involuntary 
servitude,  except  as  a  punishment  for  crime  whereof  the  party  shall  have 
been  duly  convicted,  shall  exist  within  the  United  States,  or  any  place  sub- 
ject to  their  jurisdiction. 

Section  2.  CSongress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 

FOURTEENTH.  July  28»  1868.  Section  1.  All  persons  bom  or  naturalized 
in  the  United  States^  and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  State  wherein  they  reside.  No  State  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law;  nor  deny  to  any  person 
within  Its  jurisdiction  the  equal  protection  of  the  laws. 

Section  2.  Representatives  shall  be  apportioned  among  the  several  States 
according  to  tiieir  respective  numbers,  counting  the  whole  number  of  ];>ersons 
in  each  State,  excluding  Indians  not  taxed.  But  when  the  rlgtit  to  vote  at 
any  election  for  the  choice  of  electors  tor  Presid^it  and  Vice  President  of 
the  United  States,  R^resentatives  in  CJongress,  the  Executive  and  Judicial 
officers  of  a  State,  or  the  members  of  the  Legislature  thereof,  is  denied  to 
any  of  the  male  inhabitants  of  such  State,  being  twenty-one  years  of  age, 
and  citizens  of  the  United  States,  or  in  any  way  abridged,  except  for  par- 
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tidpatloii  In  TCbdHoa,  or  other  crime,  the  bMis  of  reiireBeiLtatioi&  thcnAn 
•hall  be  redueed  in  tiie  proporticKi  which  the  number  of  each  male  dtisent 
ahall  bear  to  tiie  whole  number  of  male  dttaena  twenty^me  years  of  age  tai 
BOdi  State. 

Section  8.  No  person  shall  be  a  Senator  or  BepresentatiTe  in  Gcmgreas,  or 
electcHT  of  President  and  Vice  President,  or  hold  any  office,  ciyil  or  militaiTf 
under  the  United  States,  or  under  any  State,  who^  having  preTloasly  taken 
an  oath,  as  a  member  of  Congress,  or  as  an  officer  of  the  United  States,  or  as 
a  member  of  any  State  legislatoi^  or  as  an  executive  or  judicial  officer  of 
any  State,  to  support  the  (Constitution  of  the  United  States,  shall  have  engaged 
in  insurrection  or  rebellion  against  the  same^  or  gtven  aid  or  comfort  to  the 
enemies  thereof.  But  Ciongress  may,  by  a  vote  of  two-thirds  of  each  House, 
remove  such  disability. 

Section  4.  The  validity  of  the  public  debt  of  the  United  States^  authoriaed 
by  law,  induding  debts  incurred  for  payment  of  peusi<»s  and  boontleB  for 
services  in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned.  But 
neither  the  United  States  nor  any  State  shall  assume  or  pay  any  debt  or 
obligation  incurred  hi  aid  of  insurrectibn  or  rebellion  against  the  United 
States,  or  any  daim  for  the  loss  or  emandpation  of  any  slave;  but  all  such 
debts,  obligatlODs  and  daims  shall  be  held  illegal  and  void. 

Section  S.  The  Ck>ngre8S  shall  have  power  to  enforce,  by  appropriate  legis- 
lation, the  provisions  of  this  artide. 

FIFTBENTH.  Ifardi  90,  1870.  Section  1.  The  right  of  dtlaais  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged  by  the  United  States 
or  by  any  State  <m  account  of  raoe^  ool<Mr,  or  previous  condition  of  servitude; 

Section  2.  Hie  Oongress  shall  have  power  to  enforce  this  artide  hgr  appro- 
priate legislation. 
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Agrarlaniflm S13,  318 

▲grlcalture 826 

Air  and  light 632-634 

Algiers  88 

Alienation  of  land 317,  818,  346, 

480,  657,  692,  777,  80S,  846 

Aliens,  allegiance 218 

defined 219 

descent 220,  225 

disabiUties 221,  357,  671 

duties  19 

enemies 80,  556 

husband 671 

Infant 218,  219,  222,  223,  289 

priTileges    221 

property 30,  31,  220-224 

restrictions  10,  357 

rights 19,  375 

suits    147,222 

wife   673 

Alimony 232 

Allegiance 38,  87,  217,  218,  221 

Alliances 6,  28,  607 

Allies 27,  36,  53,  57,  80,  608 

Allodial  property 651-659 

AlluvicMi 623 

Ambassadors. ...9,  20-22,  73,  85,  141 

Ambiguous  terms 413 

American  colonies 

15,  86,  98,  203,  204,  606»  840 

coast 17 

Revolution   £21 

Amphyctionic  council 8,  08 

Ancestors 750,  821,  823,  833,  837 

Ancient  lights 632-634 

Ancillary  administrator 864 

Animals,  domestic 327 

wild  827,328 

Annapolis  convention 100 

Annuities 639 

Antenuptial  contracts  

244,  250,  254^  281,  681,  682 

Appeals   178 

Appointment,  see  "Power." 

Appraisements 358,  648,  842 

Apprentices,  defined 288 

indenture 280,  288,  289 

rights    289,290 

wages    290 

Appropriations  119 

Aquatic  rights 617,  619-623 

Arbitration  6 

Arms  of  the  sea 155,  617,  624 

Arrest  for  debt 847,  375 

Articles  of  confederation 96-90 

of  partnership 463 

of  separation 249,  256,  257 


Assignee,  account 853 

discharge 34&-331,  333 

distribution 351.353 

duties 353 

foreign  353 

in  bankruptcy 349,  354 

in  insolvency 349-^52 

powers 353 

suits 149.  853 

Assignments  for  creditors 

355,408.  404 

generally 44,  242,  290,  411, 

449,  603,  620.  740^  702 
In  bankruptcy. .  .242,  849,  854,  404 

under  insolvent  laws 849-851 

Assumpsit 876 

Athenian  commerce 454 

Attachment  of  property.  .113,  351«  354 

of  vessels 352 

Attainder 206,  346.  719 

Attorney,  authority 889 

generally   188,445 

lien 450 

pow^  of 452 

warrant  of  452.453 

Attorney  general 138 

Attornments &19 

Auctions. 353,  380.  396.  400, 

406-407,  441,  739,  844 

Auctioneers    405-407,  444 

Augustan  age 198 

Authors*  rights 334-^36,  341.  845 

Autrefois  acquit 88;  164 

Average,  general  • .  .547-551,  589,  597 

Bacon,   Lord 1^,412 

Baggage 433 

Bailments,  defined 415,  421 

divi8i<Mis  415 

by  depositum 415-419 

by  mandatum  419-421 

by  commodatum  •...•...  .421-423 

by  pledging 428-426 

by  hiring 427-436 

duty  of  bailee 416 

generally 415-436 

Joint 418 

liablUty 417 

Uen 447 

negligence 415-419 

place  of  delivery 397 

Baltic  code 63,  64 

Banishment 215 

Bank,  bUls 369,486.  501 

checks 869,  484,  499 

Bankers 450 

Banks 113,  114,  295.  496,  499 
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Ghancery,  courts 101,  518 

Jurisdiction  .••••••••281,  311,  613 

see  "Bquity." 

Change  of  possession 400 

Oharitable  uses 299,  300,  876 

Oharities 295,  300,  307,  635 

Oharles  XH 28 

Charlemagne    6 

Charter  party 532,  535»  542 

Charters 295,  296,  309,  311 

Chattels,  genially 324,  327,  329 

mortgage. 400,  402,718 

reaL 241,  324,329 

Checks 369,  484,  490,  499 

Cherokee  Indians 607 

Child,  advancements. 361,  835 

alien   218^219 

bastard 238,268 

contracts  261 

correction  267 

custody 261,  262,265 

disinherited 264,  265,267 

817,  657,  821,  881 

duties   266,267 

education 262-264,  266,  835 

illegitimate 238»   267-270 

injured  262,266 

maintenance. ...260,  261,  773,  835 

portion   264,806 

posthumous   

862,  745,  775,  825,  833,  882 

property    773 

unborn  761 

wages 262 

Chivalry   .^,655 

Chose  In  acti<m..241,  242,  829,  354,  368 

Christian  nations 2 

Church,  councils 6 

influence   6 

property    613 

Cicero. 4,  198,555 

Circuit  courts 135, 136,  140,  338 

Cities 323,   626,847 

Citizenship 147,  148,  217 

Civil  law,  generally 7 

history 195 

importance 626 

introduction  7 

Jurisdiction   146,540 

Clergy  822,876 

aerks 139,  466 

Coasting  trade 42,  509,  518,  533 

Coast  of  United  States 17 

Code,  Justinian 199 

Napoleon   227,  617 

of  Oleron 88 

Codicils    885 


Coerdon  246, 

Ooke*s  Reports 190 

Institutes    193 

Collaterals,  generally 830 

limitations 679 

relations 362,  827,829 

securities. .  .297,  443,  500,  565,  790 

warranties 504,  860 

CoUeges 292,  295,306 

Collisions  546 

Collusion  411 

Colonial  jurisprudence. .  .203.  204,  605 

Cc^onies 15,  36,  93,  203.  204,  606 

Commercial  domidl 33,  41,  219 

intercourse 23,  35^  554,  573 

law 18,  454 

rights 8,  456,484 

treaties 18^  175 

usages 458,  673 

Commissions  tar  services 

853,563,  729 

to  cruise. 48^  562 

Committee  of  lunacy 274 

Common 614-619 

Common  carriers,  see  ''Carriers." 
law  generally... 147,  180,  188,  212 

law  pubUcations. 188-192 

law  rules  of  descent 819-832 

Common  recoveries.  .664,  665,  848^-872 

Compacts 53,  76,  167,  300,  607 

Compensation. .  .46,  57,  207,  322,  897, 

417,  434,  448,  466,  884 

Concealment  of  £acts 386,  388,  389 

Concurrent  jurisdiction. 161-166 

Conditional  e6;tateB 665-669 

fee 663,  666,  847 

limitations   679 

sales   382,  721 

Conditions,  estates  upon. 712-716 

generaUy. .  .488,  672,  749,  756,  780 
in  deed..672,  712,  716,  780,  802,  840 

inlaw 711 

Confederation,  Articles  of 96-99 

Confidential  communications.....  211 

Confiscation 31,  33,  34,  42, 

63,  68i  72-74,  153,  814 

Conflict  of  laws 236,  353,  372 

Confusion  <^  goods 883 

Congress,  continental. 94 

legislation  101,  109 

members 103-108 

powers 

79,  97,  107,  108,  111-120,  175 

rules  107-109 

Conquests. . .  .46,  55,  80,  607,  609,  6S2 

Consanguinity    

228,  232,  269,  82a  826.  829 


876, 

indeed. SSS 

Ocaulgnor  and  ctnulgnee 

44,  SS4,  406,  410,  444,  E>38,  542 

OmaiBtay  198 

OcmaolBto  del  mare 466,  467 

Oonatltntlon  of  U.  S. 

100,  140,  167,  179,  891 

OoDBtmctire  delivery- *)9 

OoDsnlar  certtficates. 23 

Ocmsuls 22-20,  40,  141,  024 

OontemptH  108 

Condueatnl  congresa 94 

Contingendea.  .484,  609,  746,  766,  769 

OoatinKent  estates 665-G6&,  877 

remainders.  .746-749,  760-767,  877 

nses. 768,  759,  767 

Oontrabaod  of  war 

66-68,  73,  74,  840,  060,  002 

Gentracta,  afBrmed 720 

aftretglitment 532-360 

agents 800,  444,440 

amblgoons 418 

anotlier'a  debt. 

S98,  438,  471,  003,  837 

ante  nuptial 

244,  260,  264,  281,  681,  682 

apprendcesli^   288,280 

assigned 290 

bankruptcy 349 

between  states 171 

Gommerdal  30 

conditions 392,  448 

coBalderatioD 279,  S76-383,  602 

constractlon 873,  S74,  412-414 

oorporatltMis   800,  801 

decedents'  884 

defined  370 

dlscbarged. 80,  874,  387,  664 

divisions  870 

dnress 871 

evidence  SOS 

ezecndon  of. S74 

ezecatory 366,  S70,  378,  0O4 

foreign  35,872-376 

tor  necessaries.. ,245,  246,  249,  261 

fiandnlent 878 

guaranty  4^ 

hiring 286,    026,032 

illegal. 36,   378,660 

implied    S70 

infant  261 

insolvent  pnrchaser 899 

insurance   666,601 

Interpretation    

873,  374,  412-414,  668 


language  171,  413 

lunatics   870 

maritime 160,  168,446,  616-618 

married  women. 259,  874 

master  of  sblp 617,  618 

mem(»andum    398 

mercantile  36,008 

minors  278 

misrepresentation.. ..872,  380,  8S7 

mistake 371 

mutual  consent 383 

obUgatlraiof.  ...169,  348,  372,  373 

of  marriage 234 

of  BaIe..S79,  382,  885,  893,  844,  884 

paroL 370,  393,  002 

partnership    470 

part  potormance 397,  461 

payment  392 

performance    429 

place 872,  374,  876,  896 

remedy  upon. 870 

rescinded    

86,  880,  881,  885,  388,  399 

sale  of  lands 379,  388,  860,  801 

specific   perftvmance 882,  846 

subject   matter. 881,413 

Bolts    upon 349 

suppression  of  facts. 872 

void 36,  278,  870,  874 

warrant  386 

wftgerinx  000 

wages. 262,  200,  023-081 

withdrawn  883 

written  898,038 

Oontrlbatioi]  

040-601,  067,  097,  680,  SIS 

CouTentifm  of  states 03 

Conveyance  by  fine 872,  S7S 

to  uses 868,  870 

Cwvoys. 74,  684,686 

Ooparceners 610,   816,826 

Copartners 473 

Copyrights,    abridgements 844 

assigned    845 

author's  dudes 841 

damages  343 

duT&tlan    841 

f<»«lgn  iKxAs 842,  84S 

injonctlons 136,  843,  344 

letters    344 

obtained  336,841 

quotations  846 

renewals 341,    842,340 

Corporations,  agents 300,  301,  300 

aggregate , 205,  300 

attorney  301 
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OorponttlcMia^  brea^  of  trust 811 

t^-laws   80^-304 

chaiitabla. 2d5,   298,299 

ehtfter. 296,  296,  809,  3U 

ciTU  295,307 

contracts   800,  301 

creatlcHi    114,  170 

debts  309,  810,  312 

deOned 291 

deyises  ta 876 

directors. 297,  801-303 

dlsfranchtsemmt   304 

dIssolutioiL 296,   308-312 

ecdesiastlcal  294,306 

dections   302,  308 

eleemo^ynaiy 296,  806-307 

foreign 299 

foonder  307 

franchises. ...•  .171,  810,  811,  639 

generally  291-312 

grants   661 

history  292 

insolvent   8U,  312 

kinds 292,  294,  296 

hiy    294 

liabUily  of  stodEholders. 

810,  811,  463 

loans    297 

members 148^  310 

mortgages 312 

mnnidpal 296,  806 

name  802,310 

objects  291 

<^cers. 297,  801-803,811 

perpetoal  snccesslon. 291,  294 

perscmal  property. 800 

powers 296-806 

private 295,  306,  808,  810 

pabUc 114,  296,  806,  806 

qoasi   294,296 

real  estate. 296,  809,  810 

religioas 296 

restrictions. 292,  296,306 

Roman   • 292 

sales  812 

sole  295 

seals 301 

stockholdors   310,463 

suits. 148,   296,299 

surrender   310 

transfers  812 

trustees 297,  806,  307 

visitation    306-806 

Oori>oreal   horeditaments 618 

CtormptloD  of  blood 846 

OooncUs  of  the  church 6 

Courtesy  estate^  see  'X)urteqy.'* 


Courts,  admiralty. 

36,  153-150,  459,  506,  596 

dianoery  191 

circuit 136,   136,140 

district 187,  161,  157,  159 

ecclesiastical   201 

equity    191 

establishment  of. 130 

federal  130-150,  158-160 

Instance   151,  158 

Jurisdiction  of 

137,  145,  161-166,  806.  507,  513 

martial    119 

prise 37,  81,  151,  152,  153 

probate   355 

supreme    130,   184^   140-145 

territorial    137,160 

vice  admiralty 156 

Covenants,  breach  of 

474,  477,  861-865 

In  deeds. 250,861 

in  leases 704 

of  warranty. •..2S2,  864,  687,  860 
to  stand  seised  to  uses.  .761,  669 

Cranch*s   RepwtB 178 

Creditors'  rights 33,  310,  348,  349. 

351,  856,  867,  369,  403,  462,  516,  SOi 

Crimes  839 

Criminals 20 

Criminal  Jurisdiction 

20,  136,  143,  145,  163,  154 

prosecution 206 

punishment   206,  207 

Onops,  see  "Emblements.'* 

Cross  remaindecB 743 

Cruelty   47,238 

Cruisers 48,  60 

Crusades   647 

Curtesy  estate 239,  240,  670-673 

Custody  of  chUd 261,  262,  265 

of  goods 430,  436 

Custom 3 

Custom  house  documents.  •••••••  509 

Damages,  consequential 5iS 

exemplary  347,048 

measure  of.  .82,  501,  589,  863,  86i 

Dams 177,  629,  636,  639 

Dark  Ages 5 

Dartmouth  College  Case 170 

Days  of  grace 374,  485 

Deaf  and  dumb. 371 

Debts 33,^,  111,  317. 

352,856,359,636,837 
Deced^its*  estates,  administration  SSS 

advancements  361 

864 
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Decedents'  estates,  daims.  • .  .859,  860 

debts 317,  358,  361,  837,  845 

distribution    

860,  361,  363,  365,  820,  883 

Intestate  855 

inventory 858 

partnership ^  .465,  467,  478 

preferred  claims 359,  360 

succession  821 

'    suits 859 

Deceit 384,  888,  422 

Declaration  of  Independence 95 

of  rights., 95,  204,  205 

of  trust 791 

of  uses  .*•• 247 

of  war 26-37 

Decrees 815,  843 

De  doniB  statute 847 

Deeds,  acknowledgment 247,  852 

ambiguities    413 

conditions..  .672,  712,  716,  751,  780 

consideration 856,  858 

construction .  .413,  662, 716, 803,  862 

covenants  860-862 

defeasance  ••• 719 

defined  850 

delivery 853 

description  859 

effect   859 

execution    472 

form 850,  855,  856 

fraudulent    856 

habendum   855,860 

in  escrow  853 

intention  of  parties 720 

married  woman 247,  854 

minors  278 

number  of  acres 859 

origin  318 

parties    r 247,  856 

partners    472 

parts  247,855 

recording 719,  858,  854 

restrictions  and  reservations..  859 

seals  851 

sherifP,  see  "Sheriffs'  Deeds." 

subject   matter 413 

title  by 846-873 

treated  as  a  mortgage 720 

under  statute  of  frauds 850 

void  or  voidable 857 

warranty   252,  384 

witnesses    854 

words  of  inheritance 662 

Defamation 208 

Defeasance • 719,  720 

Defects  in  goods. 884,  386 


Defects  in  title.  .56,  821,  884,  687,  860 

Degrees  of  ccxisangninity 

228,  269,  358 

Del  credere  commission 442,  450 

Delaware  bay 17,  81 

Delivery  of  possession.  .314,  817,  866, 
367,  369,  391,  393-896,  408,  507 

Demand  and  payment 

408,  490,  494,  496,  504 

Demurrage    63,  533 

Deodands 346 

Deputies 139,637,  638 

Derelicts    553 

Descent  from  aliens 220,  225 

generally    • 750 

rules  of 819-832 

title  by 220,  224,  316,  819-837 

Desertion  of  ship 523,  531 

of  wife 243,  245 

Despatches  of  enemy 7%  73 

Detention 81,  262,  533,  576 

Determinable  fee  .••••• •  662 

Devises,  executory* 329,  665 

generally  

300,  662,  742,  791,  812,  875,  877 

to  uses 781,  876 

Digests  of  Justinian 200 

of  law 189 

Diplomatic  precedence 21 

Disclaimer 886 

Discovery  of  America 606 

Disseisin 708,  763,  867-869 

Distress  for  rent 640,  645--650 

Distributi(Hi    

360,  363,  365,  806,  820,  838 

Distributive  shares 360 

District  attorneys 138 

courts 137,157,  159 

of  Columbia 115 

Dividends   354 

Divorce,  alimony 232 

a  mensa.  et  thoro 238 

a  vinculo  matrimonii 232 

domicil 236 

effect   248 

evidence 232,  233 

foreign    235,  237 

generally  232-238 

history 233 

legislative   170,234 

qualified 238 

state  laws  170,  232 

Domestic  animals 327 

relations   233 

Domicil 89,  40, 136,  150, 

219,  257,  353,  363 
Dominion  of  states 15,  16 
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Donatio  causa  martlM •••••  868 

Donor  and  donee  .•••• 367 

Dow^,  action  for 684,  687 

admeasurement    688 

assignment  of  •••• 688,  687 

barred 680,  681,  683 

defeated    678,679 

defined    673 

delivery  of • •...  684 

enhanced  value  • •••...  686 

estate  in 678-688 

exchanged  lands 683 

forfeited    346,681 

improved  property 685,  686 

infant 281 

in  mines 675 

laches  in  applying 6S7 

limit • 676 

mortgaged  property 675-678 

r^eased 675 

trust  estates • 676 

waived 683 

wastelands 676,  680 

writ  of 684 

Drains   626 

Dramatic  compositions •  •  843 

Drunkenness    871 

Dmress   371 

Duties  and  customs 94, 113,  167 

Dyer's  Reports  190 

Dying  declarations  ...• 267 

Bamest  mcmey  .*• .•••  891 

Bar  marks •••••• 442 

Basements  620,  626-636 

Bcdesiastical  courts 201 

Bducation 260,262-264 

BJectment 320,645,709 

Blections,  corporations 303 

mode  103,  105,  106 

BlectOTal  vote  122-125 

Blegit  843 

Blopements  6S1 

Bmandpation    285 

Bmbargo.  ..32,  175,  543,  548,  554,  572 

Bmbezzlements   438 

Bmblements 

326,  688,  704,  705,  817,  858 

Bm^igon 29 

Bmlgratlon    19,  218 

Bminent  domain 322 

Bncumbrances 402,  665,  666,  679, 

689,  735,  843,  864,  886 

Bncydopaedias   345 

Bndorsements 411,  491,  493 

Bnemies 30,  88,  556 

English  adjudications 37 


Bnglish  statutes *..  110 

Bnlistments 62,  165 

Bntailed  estates  665-667 

Entirety,  estate  by 240.  814 

Entry,  right  of 765 

upon  land 644^  674,  857 

Equality  of  states 12 

of  property 818»  318 

Bquitable  liens ••••••    44 

Equity  of  redemption 

677,  678^  720,  T26»  737,  844 

courts    191 

Jurisdiction 

281,  311,  376,  389,  715,  815 

powers 299,  308,  477 

Error,  writ  of t% 

Escheat,  ttUe  by  ... .221, 847,  838,  839 

Escrow,  deed  in ......SSI,  852 

Estates,  at  sufferance 70S-710 

at  win 705-708 

conditional 665,  712-716,  847 

contingent    877 

coparcenary    815,  816 

curtesy 239,  240,  670-673 

dower    673-688 

entirety 240,814 

fee  simple  660-662 

for  years 694,  702-704 

freehold  668 

in  common  816^818 

in   expectancy 741,  825 

in  Joint  tenancy 812 

in  reversion SIO,  811 

life  240,  668-693,  776 

pur  autre  vie 669,  670 

remainder 329,  330,  741-767 

tail 830,  664-667,  848 

Estoppel 237,  687,  767.  840 

Estovers • 683,  688 

Estrays 332,  448 

Bthics 2,  889,  414 

Eviction 694,863,  f64 

Evidence,  parol  .•••.. 896»  418 

res  gestae 267 

Execution,  effect 400»  402 

landlord's  dalm tS49 

lands   841 

partner's  interest 476 

possession  of  goods 399 

sale  under 841 

title  by  810-845 

Bzecutors,  devise  to 797 

investments  • 330 

parties  •••• 880 

powers  .•••• 797 

security    330,880 

suits  150 


iuxecmon,  trnsn 

Tiiecatory  contracts  ....870,  S7S, 

devises  defined 76S,  770, 

generaUr    

blMtory  757,  768,769 

Inddents  829,769 

intwests    776,877 

klDda  769 

Umltadoiu  OTW 665,  773 

object    768 

WOTd  "issne" 7M,  772 

tnuts 751,  762,  789 

Bxemptlon  erom  airest 

21, 169,  172,  850 

from  distress 647 

from  UabUlty 542,  650 

Hxpectandes 351,   741.825 

Bx  post  facto  laws 168,  182 

BztradlUon 20 

Factors 406,  441,448,444, 

446, 448-4S1,  466,  602 

False  ImiMiBonmeDt 214 

pretences  388 

Farmers..  .326,  S4S,  849,  615,  70B,  823 
Father,  see  "Parents." 

Fealty 654,  668,  668,  811 

Federal  conrts 130 

Judiciary    132,178 

Jorlaprudence    111-190 

legislation..?^  97, 107, 111-120, 163 

powers   111-120,140 

Fee,  see  "Estate." 

Felony  86,  174,  346 

Feme  coTWt,  see  "Married  Woin«j." 

Fences   628 

Peoffmant 666,  663,  71B,  719, 

780,  812,  866,  868,  868 

Ferries    176,638 

Feudal  grants 654,  661 

inrestlture 655,   849,866 

obligations  711,822 

<9pre8Slon 47,  189,  284 

policy    201,813 

restraints.  ..189,  818,  660,  846,  847 

services 651,  822 

system 107,  606,  662,  664 

tenures 606,  611,  652,  060 

Plefs    663,846 

Fines  and  recorerlea 

247,  661,  801,  867,  872,  873 
Fire  insnrance,  adjustment  of  loss  604 

BfBdant  of  loss 604 

alterations   603 

assignment  of  p(rilcy 603 

arerage  604 

troUdlnga  603 


j)iTe  insurance,  contracts qui 

dlsclosnies   002 

dniadon 602 

generally  601-601 

Insurable  Interest  601 

new  mictions 603 

other  policies 603 

partial  loss 604 

premium  601 

repairs  603 

representatlona   602 

terms  602 

third  parties. 604 

trust  pTopatj 602 

void    603 

warranty  602 

Fires 379,  422,  432,  601,  642,  681 

Fisheries  

177,  226,  G09,  510,  623,  616-619 

nitures 320,  825,  326,  401,  727 

Flags 88,  43,  64,  65,  87 

Fleta  193 

Floodgates  629 

Folcland    846 

Force   871 

Forcible  entry 709 

Foreclosure,  see  "Mortgage." 

Foreign  ambassadors 9,  20^2,  73 

attachment  237 

contracts 372,  373,  376,  502 

creditors   804 

laws  873 

merchants SI,  89,  41 

notes  480,  498 

travel 19 

Fwelgners 19,  217-225,  373,  660 

Forests    600 

Forfeitures,  generally 

346,  631,  672-692,  703,  840 

title  by 346,  839,840 

Portescue 103 

Frankaimolgne 658 

Franchises 171,225,638,  639 

Fran^  652 

Fraitd 255,  367,  878,  385,  401,  867 

Frauds,  statute  of. 

391,  898, 503,  707,  860 

Frattdnleot  ccmtract 378 

conveyance 300,  487,  867 

gifts  867 

representations  388 

sales 386,  386,  399,  403,  406 

Freehold,  estate  of 

688,  748,  766,  757,  772,  776 
Freight.  .66,  433,  627,  528,  640-645,  662 

French  asBembly 102,821 

revolution  13,08,102 


913 


Fruits  •»• 333 

FugidTes,  g&xenUy. .  .20,  00,  174,  215 

8laye8    • 283 

Faneral  charges.. ••••. 359,  880 

FDmitore 402 

Gftmbling 488,  506 

General  average. ...547-551,  589,  597 

Georgia 101,  611 

German  oxifederacy.  .98,  99,  133,  652 

Gifts  causa  mortis 368 

choses  in  action  .  •  •  • 368 

defined   329,366 

deUyery 366,367 

Uraudnlent 250,  367 

Inter  yItos 366 

SrreTOcable 367,  369 

Glanyine  193 

Gloncester,  statute  of. 691 

Goods,  atendoned. 331,  332,  397, 

435,  530,  547,  650,  582-^588 

bailed   328,416 

bartered    •••..  443 

captured 831 

oondenmed 32,  35 

confiscated    • 31,  314 

contraband 540,  559,  561,  562 

damaged    426,589 

defective. 380,  383,  385,  543 

deUvered. . .  .805,  401,  403,  40^  418 

destroyed   379,434 

detained 401,  403,  407,  410 

distrained  ••• 328 

exempted   647 

forfeited   346 

found 332,  419,  448 

Intermixed 335 

in  tran^tu 391,  407-412 

levied  upon. 402 

loaned 400,  421,  427-436 

lost 8^  831,  422,  «M,  528 

marked 395 

on  credit 893 

perishable.  .329,  352,  537,  574^  646 

piedged  328,443 

removed   81,  649 

rescued  530,648 

Bhlpwredced. 8,  315,  626,  529 

stolen 314,816,  332,  416,  424 

warranted 383,  384,  385 

Goodwill 479 

Gothic  ccHiqiierora 652 

institutions   107,200 

Qovemment  acts 2,  572,  573 

changes   15,217 

policy 612 

%....79.  90,  118,  608 


Grain    • 333,  641 

Grandparents 362,829,31 

Grants 169-171,  329,  366. 621, 

623,  625,  631,  652,  869,  870 

Greek  elections.. ••• 106 

language 455 

laws 96,233,283 

philosc^khy   198 

republics  ••• 2 

Grotlus 9,  45,  207 

Guaranty 442,471,  502,  503 

Guardians,   account 275 

ad  litem 275,  281 

appointment 272,  273,  276 

by  nature 261,  271 

by  nurture  ....•••... 271 

citation  274 

duties    275 

in  chivalry. 655 

In  socage 266,  272,  824 

Incidents  272 

Investments   •«...••• 275 

UabiUty 275,276 

negligence  •• 275 

of  the  poor • 269 

powers 274 

removals 274 

re8tricti<«8  ..•• ••...  700 

sales 274 

security 274 

testamentary    ....261,  26C 

Gulf  stream • 17 

Habeas  corpus  act 212,  214 

proceedings.. 135, 165,  212-214,  262 
Half  Uood..272,  361,  362,  825,  830,  831 

HamiKim,  Alex. 460 

Hanseatic  league 10,  457,  45S 

Heirs  defined.  .660,  661,  749,  753,  821 

generally jn2,  ese 

lineal  and  collateral , 

Heir-looms    • 

Heralds   T..     28 

Highways 622,  625.  635,  G47 

Hiring    

286,  333,  427-436,  526,  532,  SIO 

Hobart's   Reports.... 190 

Holidays 

Holland 128,  822, 

Homage 654.  658 

Horses 827,  848,  380,  421,  430^  544 

Hospitals 306,  S24 

Hostages  54 

Hostile  deqAtches 72 

Hotchpot 836 

of  commons lOT 

of  representatlTes 106-107 
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Houses • 626 

Hosband*  admtailfltrator 856,  857 

creditors   249 

curtesy  estate.. .  .239,  240,  670-673 

debts 246,  249 

domlca 257 

duties • 244 

entirety  estate  ••••• 240 

laches ••••• 674 

UabiUty 246,  258,  671 

misconduct    238,  672 

property  251,814 

rights 239 

seisin  of  land 673,  674,  679 

waste   by 240 

witness   256 

Husband  and  wife 226,  239-259 

Hypothecation.  .158,  51&-520,  594-597 

Idiocy    226,674 

Ignorance  of  law.... 390 

Illegal  contracts 378 

consideration  378 

Illegitimacy,  see  "Bastards." 

Imbecility 370,371 

Immunities 30,  146 

Impeachment    129,  132 

Implied  contracts 370 

warranty  883,  385 

Imports  114,  177 

Impotency  232 

Imprisonment,  false. 214 

for  debt 172,  258,  847,  350,  375 

for  torts 139 

harsh  5 

Improvements  320,  685,  686, 

705,  729,  850,  863,  865 

Incest  228 

Incorporeal  hereditaments. ...613-650 

rights 614 

Indemnity 84,  321,  438,  566,  588 

Indipns,  generally.  .225,  006,  609,  612 

lands 93,  115,  169,  605,  610 

wars   607,  611 

Infanticide   265 

Infants,  acts. 270 

age  of  discretion 277 

aliens 218,  219,  222,  223,  289 

apprentices 289 

contracts 261,  278,  681 

custody 261,  262,  265 

disabiUties 702,  738,  8S0 

disinherited 264 

education 260,  262-264 

Illegitimate,  see  "Bastards." 

maintenance 260,  261,  277 

powers 280 
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Infants,   privileges .278,  280 

property 281,  875 

responsibility 277 

see  "ChUd;"  "Minors." 

suits  262 

torts  280 

wages 262,280 

Inheritable  blood 819-832 

Inheritance,  rules  of 819-832 

per  capita 826,  827,  829 

per  stirpes 826,  827,  829 

Injunctions 135,  137,  169,  V^ 

243,  841,  848,  844,  477,  691 

Injuries,  personal 262,  359,  529 

to  property 422,  546 

Innkeepers,  liability 430,  431 

Uen 168,  426,  447,  451 

sales 451 

sale  of  liquors 432 

Insanity 274,  870,  480,  452,  476 

Insolvency,  assignees 852,  405 

corporations   811,  312 

discharge 172,  350,  374 

distribution    351 

effect 112,  301,  399,  405,  649 

imprisonment    347 

laws 347-351  476 

parties 408 

trustees  352 

Instance   court 151,  158 

Institutes  of  Justinian. .  .199,  202,  885 
Insurance,  abandonment  of  prop- 
erty   582-588 

agent   558 

assigned  policy 559 

brewer 450,  558 

cargoes 558 

commissions 563 

companies  556 

contraband  trade 559,  560 

contribution  567 

double 566,  567 

embargo   572 

enemy's  property 556 

extent  of  policy 578 

fire,  see  ''Fire  Insurance." 

foreign 578 

fraud   569 

freight 562,  563,  580 

general  av^age.  .547-551,  589,  597 

iUegal   556,559 

Informatioii 569,  570 

insurable  interest 

557,  559,  565,  600,  601 

knowledge  of  loss. 557 

law    560,591 

law  writers 591-598 
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mmraiiee,  Uablllty 571^(100 

life,  lee  "Life  InBarance." 

lose  by  iMirratry •••••..  577 

marine ^ 550-5d8 

maritime  perila 039,  672,  676 

memorandum  artldtti  •. •  674 

mistake  •••••••• • 669 

neutral  trade... .••....•  662 

notice  of  loss 683 

omissions  in  policy 558 

on  profits.^ 564 

on  ship 567 

open  policy 564,  580 

partial  losses 

664,  668,  674,  688-590,  604 

parties   656,557 

partnership 557 

payment  of  loss 667 

perils  of  sea 675 

poUcy 657,  672,  673,  678-580 

premiums 591 

ratable  contribution 567 

reassmrance 666 

representations  668 

risks  specified 572,  578,  578 

settlement  of  losses 564 

stipulaticms 673 

suppression  of  fftcts 668,  570 

terms  of  p<^G7 658 

third  persons 667 

time  of  loss 657 

underwriters 558,  661,  686 

valued   • 680 

void 566,  559 

wager  policies  565 

warranty 66&-570 

writers 543 

Interest  876,  696,  696 

Interference  of  nations .12-14 

Internal   improvemeits 119,  120 

International  law 1-91,  372 

offences .....85-91 

Inttfpleadar    ..•..4!t7,  638 

Interstate  comity   364,  873 

Intestacy  855-365,  819-837 

Invasions 5^  13,  117 

Inventions 336 

Inventory  861»  358 

Investiture 849,866 

Islands 619,  623 

Issue 663,  754,  772,  773 

Italian  republics 102 

Jailors   434 

James  n. 13 

Jenkins'  Reports 190 

Jettison    547-549 

>int  actions 250.  257 


Joint  owners 418 

stocli    4jS3 

tenancy,  acts  of  tenant 

328,  813,  817 

d^lned   812 

destroyed 814 

generally   812-815 

incidents    812 

leases 817 

partition   814,815 

rdeases 814 

repairs    818 

restrictions    814 

survivorship 674,  813,  814 

Jointures 281,  681«  812 

Judges,  appointment  130 

impeachment 132 

powers 637 

salary    132 

tenure    131 

Judgments,  confessed 350 

docketing  731,  843,  844 

effect  elsewhere 117 

final   816 

f<»reign  117,235 

generally  235 

lien    843,844 

revised 844 

Judicial  decisions  

10,  87,  178,  188-192,  459.  888 

offices  13(m39,  637 

powers   130,  163,  181 

process    163 

Jugurthan  wars 4 

Jmrisdiction  of  courts  . . .  .25,  161*166 

Jurists    10 

Jury  trials 157 

Justinian,  Code 187,  190,  199,  779 

Digests 200 

Institutes    199,  335 

Pandects 6,  187,  200 

King,  lord  paramount 

355,  605,  661,  658 
Knight  sovice  


Laches  .  .504,  674,  682,  687,  713,  738 

Landlord,  claim 649 

death  of  landlord  641 

destruction  of  premises 642 

distress   646-^1 

ejectment • 645 

entry 644 

eviction  of  tenant 642 

flxtnres 326 

notice  to  quit  649 

nuisances   642 

possession  707 
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Landlord^  Mit 406;  MO^'^SO 

repAiXB    648 

suits   ^..*.^ .•••«  709 

Lspssd  dsTlse  and  legacy  •«••••  889 

Law,  eanoit 838 

cItU 7,  193-202,  640,  826 

dlYlsioiiaof « 378 

execntlim  of •••  121 

ez  post  focto 168,  182 

foreign  ••• «.••••• 373 

framing  • 101,  104 

Grecian   3,  98,  874 

ignorance  of  •••••••••• 390 

insurance   • ••.••••.«•••  560 

marine 

10,  486,  454-460,  512,  540,  591 

merchant 454,  488,  494 

municipal   180-194 

of  nations 1-^1,  872 

of  nature  .••.••••••••••••...      2 

of  Oleron 10,  457 

passage  of 109,  UO,  121 

repeal  of  ...•• 169 

Roman  ..* 4,  5,  113, 

198-202,  455,  821,  827,  874 
see  "Statutes." 

schools  198,201 

shipping   506 

sources  10,  180 

title  of  184 

nnconstitntional   •••• •••  182 

writers 

10, 189, 190, 198,  197,  504,  593 

Lease  and  release 871,  872 

Leasehold  estates •• 721 

Leases,  ancient  Bnglish. •• 694 

attendant  terms  694 

construction 703 

duration 440,704,  705 

eviction 694,  863,  864 

forfeited   808 

for  years  •••••••••. 702 

long  terms • 694 

power  to • •••••  704 

renewed    •••••••.•• 708 

surrender^  .«••• • 708 

wife's  lands 250 

Toegacies 242,  858,  868,  884 

Legal  profession 199 

text  books 37,  197,  504 

Legislation 101,  104,  182,  181, 

204,  820,  822,  828,  456 

Letters,  genenilly  844,  888 

of  administration,   see   ''Ad^ 

ministrators." 
of  marque  and  reprisal.  .82,  83,  48 
Leritical  code 228,  249 


Leritleal  CMSb  degrees «.... 

Libels    ..208*2;i 

Liberari  f^usias •••'» 842 

Liberty  of  the  prou 209-2U 

License  to  trade 86,  78;  177,  686 

to  yesssls..., 48^  510,  5il 

Lien,  agents... •••• •••••446-451 

attorney    •••••.••••••••••••.•  450 

auctioneer    ••••• • 407 

carrien    ••• 40S,  447 

creati(m  of • •••  447 

destroyed   •• ••••  449 

divested   449 

docketed • ••....  844 

for  debts  426 

generally   • 861,448 

innkeepers 168,  426,  451 

mechanics,    see    ''Mechanics' 
Liens." 

particular  ••«••••• ••••  447 

right  of Ill,  426,  449 

vendor  • . .  .280,  891,  407,  410,  724 

vessels. 519-522,  580,  589,  541 

waiver  ••••••• •••.  449 

wharfinger  451 

Life  estates 240,  668-698,  796 

Life  insurance,  aiqplication  •••••  601 

beneficial  results  ••••  599 

concealmoit  of  fiicts  ••••••••  601 

conditions   ••••• • 600 

duration   •••••  601 

Bnglish  companies   599 

history    599 

insurable  int^-est 600 

representations  601 

wager  contracts  ...• •  000 

warranty  of  health 601 

Light    632-634 

Limitations,  by  will  771-774 

of  estate 662,  672,  679,  714, 

745-749,  771,  774,  812 

statute  of 876,  681,  737 

to  suits 376 

to  uses  .••••••• •  787 

words  of   ••••• 713 

Lineal  hehrs 820,  821,  831 

warranty    ••^••^ ••••••  860 

Lis  pendens.  ..••••••• 237 

Livery  of  seisin 

668,  766,  780,  849,  855,  866,  868 

Llvy  4 

Loans  297,  875,  400^  520 

Louis  XIY 458 

Louisiana    229 

Lunatics,  contracts  ••..226,  870,  702 

generally 274,452 

inquisition    •.  870 
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Blachiiiery 825,  836»  839,  840 

Biagna  Carta.. ••^. 206,  666 

Mabometana ••• 6 

ICaila   168,169 

Maintenanoa 

242,  24S,  257,  260,  261,  290,  848 

Mala  prohibita  186 

Halea  preferred 663,  669,  820 

MaUce    210 

Mandamna 136,  142,  168,  808 

Mansion  hoaae 684,  686 

Biannfactores    •••• 402 

Marine  hospitala 623,  524 

insorance    666-596 

law 486,  454r-460,  512,691 

ordinances    10,  458 

Maritime  contracts  .  .85, 156,  445,  616 

interest   606 

lurisdiction 15-17 

loans 400,  620,  694-^8 

partial  losses. ..  .664,  67^  688-690 

states • 16 

Markets    815 

Marque,  letters  of 32,  48 

Marriage,  age  of  consent 227 

celebradon  229 

clandestine   229.231 

c<mtract   197,  230,236 

dissolyed,  see  "Divorce." 

effect ..235,  239,  253,  462 

fraudulent    226 

generally    .• • 226 

inoestoons    ••••• 228 

minors    227,  229 

null   226,269 

place  of  contract 231,  236 

publication    229 

restrictions 822 

settlements   

2S1,  256,  258,  281,  682,  784 

Told  226,  228,  232 

Toidable 227,232 

ward    273 

Married     woni^i,     acdmowledg- 

ment    247,248 

diattels  real  241 

choses  In  action 242 

contracts  .  .247,  248,  250,  253,  374 
debts   241 

disabilities  •V...V...Z39,  452,  673 

dower 678-688 

lecture    681 

lease    262 

legacy    242 

maintenance    242,  245 

mortgage    252 


Married  women,  necessaries 246 

partnersbip 475 

.powers  247,251 

property   239,  243»  249 

separate  pn^»erty 

239,  250,  255,  671 

suits 248,  249,  258 

torts 246 

trust  prop^ty..249,  253,  400,  6S1 

warrant  of  attorney 452 

wills 254,876,  883 

witness   25G 

Marslialling  assets  ••• .•••  837 

Marslials  139 

BCaryland  96,611 

Massachusetts 118,  126,  210 

col<my 93,  203,  610,  618 

Blaster  and  sarrant 28^-288,  416 

Material  men 428 

Mechanical  work 836 

Mechanics'  liens 619 

Medical  attendance 624,  625,  529 

Mercantile  contracts  

34,  410,  632,  65S 

pursuits 35 

Merdiants  81,  35,  38,  40, 

847,  420,  441,  502,  659 

Merchant  vessels 74 

M^ger .695,  701,  702,  763,808 

Mesne  process 849,  648,  844 

profits 321,  863,  865 

Middle  Ages 5,  324 

MiUtary   eacpeditlons 663,822 

BiiUtia  117-119,  126,  162 

BiiUs    630,635 

Mines 388,  675,  684 

Ministerial  offices  85.638 

Minors,  aliens 218,  219,  222,  223 

disabilities    .221.357 

Jointure 681 

maintaumoe  200,  261 

marriage    227,229 

priyileges 278 

see  ••Cauid;"  •InftmtB." 

Bfisdescriptions  405 

Biisfeasance    419,  420 

Misnomer 414 

MIsrepresentaticms   

372,  380,  381,  387,  568 

Missisdpl^  rirer 19 

Mistakes  371,  390,  569 

Mixed  actions •• 876 

Mobs 602 

Mohawk  Indians 610 

Moral  obligations  ...  .2,  876,  877,  889 

Mortgage,   asslgnm^it 740 

chattel 400,  402,  M9,  717 
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Mortgage,  eorporatioii 312 

defined  •••••• ••...  717 

effect  on  dower  . . .  .676,  677,  f;80 

eoolty  of  redempti<Hi   ..672,  677, 

678,  720,  726,  727.  7S7,  844 

eztlngnished    740 

foreclosure  

281,  282,  675,  677,  722,  734r-740 

generally   717-740 

infants  282 

interest   875 

kinds   717 

laches 738 

leasehold  estates  721 

nature  and  kinds 837,  884 

of  vessels  508,  512 

payments    837 

power  to 801 

prior  encumbrances 843 

purchase  mon^  ....675,  731,  843 

recording   723,  729,848 

remainder  estate 736 

reversionary  interest  723 

sale  under  a  power  •  • .  • 739 

tacking    732 

vessels 508,  512 

waste   727 

wife's  prc^erty  252,  672 

Mortmain    208,  779 

Mother's  rights 

266,  269,  362,  828,  835 

Municipal  corporation 308 

hiw    180-194,349 

Mutiny    576 

Names    466 

Napoleon    28 

National  banks 113,  114,  173 

Nations,  law  of. 1-91 

Natives    217 

Naturalization  ....172,  219,  223,  225 

Nature,  law  of 2 

Naval  captures  64 

Navigable  rivers 19,  154,  155, 

176,  177,  225,  616-623 

Navigation  laws  19,  454 

Necessaries    

245,  246,  249,  261,  277,  279 

Ne  exeat  regno 135,  215 

Negligence 396,  415,  420, 

428,  488,  527,  578,  727 

Negotiable  paper 

877,  410,  443,  470,  483 

Nephews  and  nieces... 863,  829 

Netherlands    98 

Neutral  nations  80,  55,  58 

ports   51,  55,  GO 

property  38,  57,  63,  65 


Neutral  territory. ..•••• ..89,  59 

trade 89,  40,  09,  66-75,  562 

vessels  ...42,  62-^  528,  553,  572 

waters  • 60 

New  England  colonies 93,  263 

immigrants    609 

New  Jersey   611,018 

New  York  cc^ony.  .84,  208,  264,  010 

Newspapers   200 

Next  of  kin 272,  857,  361,  882 

Nominations    129 

Nonfeasance   419,  420 

Non-resident  creditors 350 

debtors 851 

owners    .••...•.•••. 319 

Normans   8.  875 

Northern  nati<»i8 5 

Notary  pubUc 493,497 

Notice,  generally 70,  383,  396,  435 

448,  480,  481,  494-498,  504,  730-738 

to  quit 649,  706.  707 

Novel  disseisin  619 

Novels  of  Justinian 200 

Nuisances    323,633 

NuUity  actions   226 

Nuncupative   wills   879,  880 

Oath  of  fealty 658 

Oceans  ^ 15 

Occupancy....  115,  813,  316,  331,  634 

Offices 177,  636-638 

Official  liabiUty 146,  297 

salaries   125 

vacancies  124,  128,  129 

Oleron,  laws  of   88,457 

Order  of  sale 845 

Ottoman  Porte  63 

Ouster    817,867 

Oysters    225 

Paintings    334 

Pandects  of  Justinian 5,  187,  200 

Papirius    195 

Pardon    126,127 

Parents,   generally 260-270 

Uabilities 260,  262,  270 

rights..264,  266,  269,  827,  828,  834 

supp<^   260,267 

Parliam^it    107 

Parol  contracts   ..800,  370,  393,  502 

evidence  d98»  413,  558 

promises  366 

Particeps  crlmlnis  .••.... 378 

Particular  estate. 

679,  756-767,  760-763 

Partition  of  estates 

661,  814,  815,  823 
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Firtaanhlp,  alwent  partMr 472 

acoooot  oC  stock 467 

aete  of  partner.  .468»  400,  473,  491 

acknawledgment  •  472 

adTantaget  •••• 461 

articles    463 

bankrupt    472 

breach  of  oorenants •  477 

business    .••••• •••  463 

concealed   480 

contracts  ••••. •• 470 

creation  ^ 461 

death  of  partner  •  ••  .466,  467,  478 

debts 461,  47S,  479 

deed  472 

defined    461 

dissolntlon    478-482 

by  act  of  parties 474 

by  bankniptcy  •• 476 

by  death  475 

by  Inability  to  act....86k  478 

by  insanity •••  476 

by  Judicial  decree 477 

consequences   ••••••  478 

notice 480 

extent  461 

irtLUd  471 

generally    461-482 

guaranty  ••  •  •  • 471 

megal  86,41 

infant  partner 482 

Insurance   •••••  657 

interest  of  partner 467,  469 

in  Tessels ••••••  468 

Joint  possession 462 

liability  V.  .V.V*!  \ ! .  .463,  4G0,  467 

limited    469 

losses  464 

married  woman  ••••••••••••  476 

members •  466 

names    ••••• 466 

nominal  •••-•.• 465 

notes    ...^^ • 469 

notice  of  dissolation 480,  481 

powers   ••....  472 

prirate  business  •• 469,473 

profits    462,  464 

property    •••• 461,479 

purchases    •••••••• 462,  471 

real  estate  467,468 

registry  466 

responsibility  463,466 

retiring  partner 464 

rights   467 

scope  of • 471 

special   partners 466,  467 


Partnership,  sarriTorohlp 47B 

nneqpial  interests 462 

unincorporated  associations...  463 

Tessels    612,614 

Party  waUs 627,  628 

Passports 77,  78,  86,  611 

Patents,  aflldaTits  • 337 

alien  patentee 838 

application    336,  337 

assignment    ••«••••••  338 

combinations  •••.•••...•••••  340 

conmiiissiontf    • 837 

defined   •• 836 

disuse    839 

drawings  836,  837,339 

examination   337 

federal  Jurlsdicti<Mi.  .136»  169,  33S 

foreign  337,838 

improvements    ••••338;  339 

infringements   ••••••••••....  841 

injunctions   •...136,341 

inventions 340 

issuing  of  ••••••••.•• 337 

machinery    339,  340 

models    • 337 


new 


previous  use 339 

prl<Nity 838 

rights    838 

sales 841 

specifications   338,839 

violation   • 341 

Patron  and  client 138,  651 

Pawns 423-426,  444,  717,  718 

Penal  statutes 166,  186^  607 

Penitentiaries 207 

Pennsylvania 101,  264^  6U»  619 

Penn's  Laws  ...•• 207 

Perils  of  the  sea 639,  672,  675 

Perishable  goods 

329,  362,  687,  674,  646 

P^klns' Treatise 193 

Per  capita  863,  826, 

Per  stirpes 863,  826, 

Perpetuities  664,  768,  769,  784 

Personal  injuries ..869^  629 

liberty   2U 

property 31S-^24 

security 206 

statutes    873 

Peru  • 12 

Pews    613 

Physicians  360,  420 

Pilots 622,  663 

Piracy  3,  8,  48,  64,  86,  87, 

89,  158,  458,  639,  649,  576 
Place  of  delivery 396 
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Pledge  by  factor • 411 

defined  428,717 

dellTery   426 

generally   423-426 

injured    420 

liability 423 

list 424 

of  property  426 

of  vessels ••• 518 

IK)Ssesslon   • • 426 

profits    «...  646 

redemption   425 

retained  426 

sale   425,718 

stolen   .« 424 

use  of  goods 423 

Plowden's  Reports 190 

Plunder 46,  47,  49 

Plymouth  colony 203,  610 

Poland    12,122 

Policy,  see  '^Insurance.'* 

Pontiffs  197 

Ports 61.  67,  70,  72, 

162,  163,  646,  679,  681,  695 

POTtugal    15 

Possession,  change  of.  .400,  401,  449 

delivery  of 314,  317,  366,  391, 

395,  408,  436,  607,  849 

Possibilities    860,877 

Posthumous  child 

362,  745,  776,  826,  833,  882 

PoBtUminy 64-^ 

Post  office   436 

Pothler    660 

Powers,  agent  , 439,  621,  602 

appendant    80S 

appointment .251.  253,  080, 

745,  794,  799,  803,  804,  806 

assigned   •••• 800 

attorney    452 

condemned   796 

conditions  annexed  802 

creation  of 796 

defective  execution.  .799,  805,  806 

defined 794,  705 

effect   794 

execution   of 

722,  784,  799,  801,  802,  807 

extent  of 807 

extinguished    807 

general  and  spedaL.. 794-796,  805 

ingress 806 

introduced    •••••. S09 

in  trust  793,796 

kinds 796 

lien    806 

married  women 261,  253,  254 


Powers,  oMrgBd* ••••••••  ••••••• 

nature  •••• 796 

of  dispo8iti(A 261,  254,  809 

parties  to 800 

revocation..  .452,  794,  802-804,  857 

survival  of 799 

to  lease 704,  798 

to  mortgage 722,  801,  807 

to  seU.  .722,  738,  798,  800,  801,  807 

to   will 264,802 

under  statute  of  uses 798 

Praetors  181,  197 

Precedents    ••• ••  189 

Preferred   claims 

Ill,  112,  369,  360,  403 

Prescription  627,  629,  631 

President 

79,  109,  110,  118,  121-129,  177 

Primogeniture   

663,  669,  820,  822,  823 
Principal  and  agent,  see  "Agent" 

Priority    21,111 

Prisoners  of  war 8,  6,  9,  47,  66 

Prisons  and  prisoners.  .187,  139,  628 

Privateering    49-62,  169 

Private  grounds  322 

Privileges   621,666 

Privileged  communications 211 

Prize  court 87,  81.  161-163 

generally 61,  61,  62 

laws  61 

Probate   court ••  366 

Process  •••* 639 

Profits   728 

Prohibition  186 

Promises 83,  866,  877,  878 

489,  603,  604,  860 
Promissory    notes,    accommoda- 
tion   489 

action  on. 486 

agent  •• 487 

blank  spaces ••..  405 

conditions   484 

consideration... 877,  880,  382,  485 

days  of  grace 486 

defence  487 

delivery    867,  869 

demand  of  payment 403-496 

endorsement 491-493.  499,  600 

forbearance    499,  600 

foreign 486 

form   «. .484,  485 

generally 489 

gifts    867,  869 

holder's  rights 485,  486 

language 486 

lost  487 
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Piomiflflofy  notes,  maker.  ..•••• .  485 

memorandniii 495 

negotlabto 483,  493 

notice   497,498 

origin 483 

orerdne 487,  493 

ownership 442 

I^ce  of  payment. . .  .397,  485,  495 

promlae  to  pay 489 

protest 493 

righto  of  parties. 486,  492 

stolen • 486 

void 277.  486 

Property  of  enemy .32,  41,  44 

right  of 320 

Protest   493,502 

Provisions 66,  67,  456,  576 

Publications    208-211,336 

PubUc  fmids 33,  ^ 

good  322 

reo(nrds 116 

sales 322 

schools   263,264 

Pnffendorf 10 

Punlshm^t,  capital 86,  206,  207 

harsh 72,206,524,  528 

Purchase  money 

381,  406,  676,  724,  731,  843,  851 

title  by 846-«73 

Purchasers'  righta 316,  487,  857 

Puritans    609 

Qualified  fee 662,  663,  672 

property • 327,  672 

Quarantine 176,  578,683 

Quia  emptores  statute. 657,  848 

Quotations  345 

Quo  warranto • 806 

Ransom  bills 86,  52,  54.  81,  152 

Ransonos 9,52,53,549 

Rate  of  Interest 375 

Real  actions 378 

Real  estate  statutes 373 

transfers 324 

Rebellions 13,  14,  97 

Recapture 53,  552,  553 

Receivers   312,  724 

Recognizances  360 

Records    116,144 

Recoveries 664,  665,  848,  872 

Recrimination 232 

Redemption  of  lands 718,  841,  843 

Redress 27,  289 

Registry  .  .466,  509i  512,  719,  853,  864 
Relationahlp ••• 


Releases 472,  500,  633. 

661.  675,  814,  815,  870 

ReUefs 655»  656 

Religious  corporations 

houses  

liberty   216 

toleration 216 

uses • 298,635 

wars 6 

Remainder,  estate. 741-767 

contlngoit 74^-749,  760-767 

cross    743 

date  of  vesting 824 

death  of  party 744,  824 

defeated    756 

defined  741 

destroyed 763 

generally 741-767 

lUustrated  741 

limited  by  way  of  use.  .....••  758 

limited  in  contingency 329 

merger ••  701 

mortgage  of 736 

righto    737,  839 

restrictions 742 

rule  in  Shelley's  Case 749-756 

security •  830 

trustees 765 

vested    74^-745 

Remedial  stotutes 183,  186 

R^its,  amount 650 

app<Hrtioned  613,644 

charge 610,  643 

defences  to  payment 648 

defined 640 

distress  for 640,  645-660 

generally • 640-650 

kinds   640 

payable  g^ierally 643 

payable  in  produce 641 

prior  claim 640 

recovery  of 645* 

righto  of  mcM'tgagee 

right  to 728,  777 

secdc   640 

service • 640,  643 

share  of  profito 466 

sub-tenanto  689,  703 

tender   613 

Repahrs 158,  333,  429, 

517,  534^  705,  729,  817 

Repeal  of  stotutes 169 

Replevin    646 

Reporto  of  cases 189 

of  decisions 188-191 

Representotion  568,  821 
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RepresentatiTes  •• • 862 

Reprisals   83,  48 

Rescues  • 76 

Reservations  In  deeds 859 

Residence 89,  40,  217,  218, 

222,  235,  494,  497 

Respondentia 566,  594r^98 

Responsa  pradentom 198 

Restitution 35,  67,  60,  81,  82 

Restraint  of  trade 289 

Restraints  upon  alienation 

656,  666,  716,  768,  847,  875 

Resulting  trusts 789,  790 

Retaliation  in  war 86,  47 

Retention  of  poesessian 402 

Revenue  laws 510,  541,  660 

Reversion,  estate  in 

712,  736,  744,  810,  811 
Reversionary  interest... 644,  664,  842 

terms 701,  723,  810 

Revocation  of  a  will. . .  .881,  884,  886 
under  a  power.  .452,  801,  808,  857 

Revolts 18 

Revolutions  13,96 

Rewards,  generally 331 

of  authors 345 

Rbodian  law 455,  547,  550 

Bight  by  license 636 

in  war 45 

of  common 614-619 

of  distress ••••..640,  641 

of  entry • 765 

of  fishery  616-019 

of  lien  446,  449 

of  liberty 95,  212,  318,  320 

of  persons 203 

of  possession 819 

of  property..313,814,322,  392,  819 

of  reputation 208-211 

of  search 17,  73,  74 

of  security  206 

of  way 16,  620-622 

under  mortgage.. •• 724,  728 

Riots 602 

Riparian  rights 

617,  619-623,  626,  630,  631 
Rivers..  15,  19,  153,  175,  616,  617,  619 
River  navigation.  .15, 19, 153,  177,  225 

Roads 120,  322,  622,  625 

Robbery 46,  86,  87,  436 

Roman,  catholics  . .  •  •  • 225 

elections 106,  f31 

interference  12 

lurispmdence  ...••••.  .5,  195,  196 

laws 4,  113,  265,  284,  817, 

466,  667,  708,  821,  827,  874 
piracy • 8 
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****6e2,57^i87,  687 
Seardi  of  ycmcIi. 17,  78»  74 

15,  iM,  !»,*  iniV/ezi  024 

Secretlloui 44 

Security 880,  462,  724 

Secoritte 2d7,  448,  600,  566,  790 

Seduction    206 

Seisin « 670,671,  674,  670, 

823-825  866,  878 
Seisorei. . . .  .Sit  ei,  156^  157,  168,661 

Self  def oiot. 26,  208 

Senate  of  U.  8. 108-106 

Senatua  consoltom 107 

SeiMuratibn 288,  249,  256 

Segoeatration 112,288,  260,840 

Sonrants,  acta.  .287,  416,  430,  438,  449 

oorrecti<m  •• 287 

generallj 283-288 

hired    286 

UablUty 287,430 

rights   288,621 

tcMTts 287 

wages    860 

SerWtndea 626,627,632,684 

Settlements,  marriage. .  .251,  264,  255, 
258,  281,  367,  682,  755,  784,  809 

of  America 609 

Sheila's  Case 749-756 

Shtfllt,   deed 843 

genecalljr  •••••• 434 

sales 843 

Shifting  nsea 783,  787 

Ship  brokers 420 

Ships,  see  "Vessels.'* 

Ship's  husband  516 

Ship's  papers 75,  534 

Shipping-  articles • 522,  629 

Shipwrecks • 

8,  815,  832, 866,  628,  629,  548,  662 

Shipwrights   619 

Sieges 66,  69-72,  77 

Signing 898,879 

Six  Indian  nations 610 

Slander    208 

SUinghttf  houses.  .•••••• 323 

Slayecy,  abolition 90 

abuse •••..•• 89 

fogltlyea 283 

history   89,284 

in  New  YoA 286 

origin 8,  89,  283 

Slaves'  <^H»ring 286 

Slave  trade 89-91,283 

Smuggling 63,   560,661 

Socage  tttiare 656,  667 


Seldiflrs 165,  631 

SoTsreignty    VIZ 

Qj^Bin 12,  14,  84,  822 

Skiedaltles  877,382 

Sipedfic  performance 

254,  876,  382,  888.  845,  860 

Springing  uses 78^  877 

Stage  coaches • 434,  618 

^amp  duly... 94 

States 

12,  16v  97,  188,  1^  167,  ITS,  S49 

State  leglcOatuie 101,  161,  349 

lltlgatl(»L    148,150 

rlghts..l2.  97, 108, 146, 161-165, 167 

Statutes,  eonstmeUon 184,  186 

date  183 

de  donls 663,  684^  847 

defined • 372 

directory 186 

in  pari  mat^la 185 

meitdiant 454,  488,  494,  848 

of  ftands.. .  .391,  398^  503,  707,  850 

of  Gloucester 691 

'    of  UmltatiCMi 172,376,737 

of  mortmain .298,  779 

of  uses 668,692,  758,  764, 

780,  782,  788,  840,  871 

penal 160^  186 

ptfsonal • 183,873 

public 183 

quia   emptores • 657,  848 

real    873 

remedial  .•••••. 183 

repeal  of 169 

saving  clause «.. 185 

staple   SU  848 

tlUe   of 184 

temporary  , 186 

void 180;  181 

Steamboats 175,  176,  434 

Stockholders   310,  463 

Stodcs 173 

Stolen  goods 814,  316;  416;  424 

Stoppage  in  transitu 

391,  898,  407--4ia;  061 

Strangers 

3,  5,  868,  481.  487,  714,  779,  804 

Streets   • 635 

St  Oermaln • 193 

St.  Lawrence  river ••••    19 

Sublnf  eudatl<ms 663,  667,  847,  848 

Subsidies 8 

Sub-tmants  ••689,  708 

Succession,  law  of 829^^22 

Sufferance,  tenants  at 708-710 

Suldde 346 

Sumptuary  laws 318 


.  .140-146 

Jotlsdlction 184,  140-14S,  177 

organUfttltm 184 

.  184 


8nr«a» m,  438,  499,  004 

Snrr«Dd»s 006,  701,702 

SorrogBtes  8S6 

SnrrlTtHshlp. .  .820,  478,  874,  790,  S13 

I  Sweden    181 

Swltewland    07 

Symbols    869,894 

^Tacnaans   S3 

TWlon   447 

TuuUon    

94,  114,  US,  162, 178,  204,  318 

Taxes  169 

TeChntealiUe* 786 

Tenancy  at  aoffwance 607 

at  wUl 669,  705-708 

-    by  the  curtesy 280,670-673 

topai<xDaxj    816,816 

tor  life 240,  668-603,  764 

tot   yean 650 

In  comnuM) SIS,  816,  819-818 

In  fee  itmple 660-662 

In  dower 678-688 

In  remainder  or  reveralon 

741,  810,  811 

Jrtnt   812 

pur  antre  Tie 660,  670 

rlghtB 826 

Tend« 800,  807,  648,  716,719 

Ttnnre  by  descent 819-837 

hj  knight  service 656,  667 

generally  651-659 

In  socage 666,  667 

of  office 181 

T^ms  for  years 650,  606 

In  gross 686 

Territorlea 116,  187,  160,  160 

Testamentary  goardlans 266 

Text  IxxdcB 87 

Theft 814,416,^4,430,431,  676 

Theodoslan  Code 109 

Things  real 613 

Third  persons 846,  852,  S70,  SSS, 

401,  448,  471,  480,  657,  802,  806 

Tide  waters 167,  634 

Timber 834,  894,  680,  710,  727 

Title  by  accession 882,  333 

by  acqulsItlcHi  831-346 

tv  act  of  law 846 

by  deed 816-873 

t^  descent.  .220,  224,  3V^  81&-837 


..006,  60S 


Ttne,  Vf  oerue. .. 
I^  dlscoresy  .. 

br  ascbeat 888.  888 

by  «xecatl«i .840-816 

br  fMfeltare 846,  889,  810 

by  gift S66-86B 

by  InsolYOicr   847-866 

by  Intestacy 866-366 

hy  Jndgmait   347 

bf  occDinncy  

61,  116,  818,  816,  831 

by  presd^ptlon   618 

by  tranafear 816 

by  wUl    874-890 

deeds   723 

to  American  terrlbMT 17 

to  personal  property.  .316,  831,  803 

to  real  property 

220,  221,  606,  651,  838 

to  ressds 61,  606-51S 

Tools    618 

Tmts 248,819,822,847,860,369 

Tow    paths 622 

Trade 89,40,^660,678,681 

Trading 86,  39,  41,  627,  681 

Transf^s    846 

Transit 44,891,888,407-412 

TTBTelers    19,  431 

TreasfHi   846 

Treasure  trove 882 

Treaties 7, 14.  la  27,  84, 

80-«,  127,  128,  607 

Trees    625 

Aespass,  generally.  .88^  847,  700,  817 

qoare  clansom 710,  727 

Trial  by  Jnry 157 

Trlbonlan 190 

Trover 288,847 

Tmcea 86,  76,  77 

Trust  estate 170,  248,  671,  676, 

702,  718,  781,  838 

execntory 751,  752,  788 

mon^B   84 

propvty    ,     84 

TroBtees,  ads 788 

acCTimiilationB   777 

breach  of  tmat 811 

contracts 888 

creation   (rf 764,801 

death  of 792,  806 

discharge    792 

estate  760 

tnTeetmmti   777 

liability   620 

negligence    SOT 

powers    ,....002,  797 
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pfurctiases 389,  403,  844 

remalBdcr  estate 785 

re8trictU»s 777 

Mte 797 

suits 150 

Ttusts,  abolished 792 

actlTe  and  passiTe 790,  791 

advantages 788 

creation  of 789^  806 

dedaratiaaof 791 

defined  788 

execntoiy 751,  752,789 

express  and  implied 791,  797 

generally 78^793 

limitations    787 

powers  In 790 

resolting 789,  790 

Tomplkes  176 

Turks   6,7,24 

Twelve  Tables 196,  821,  875 

Unai^ropriated  lands 116 

Uncles  and  aunts 829,  832 

Under  leases 662,  689,  702,  703 

Underwriters 568,  561,  565,  569 

Unincorporated  associations.  .463,  656 

Unity  of  possession 621,  634,  816 

of  title 615,  634 

UniYersities    201 

Uses,  abolished 772,  786 

advantages 780 

alienable  781 

and   trusts 779-703 

dassiflcation   783 

consideration  781 

contingent  758,785 

conveyance  to 858,  870 

creaticm 785 

declaration   of .* 247,801 

defined    779 

descendible  . •  •» 781 

devisable  781.876 

future 785 

generally 779-786 

objecti(His  to 786 

origin  781 

perverted 782 

resulting    789,790 

revocable 781,  801 

shifting 783 

springing    784 

statute  of 

668,  692,  758,  782,  788,  840,  871 

under  Roman  law 779 

Usury 875,  486,  595 

Valin 592 


Vandalism 46 

Vassals 27,  651,  662,  820,  839 

Vattel    10,609 

Vanghan's   Reports 190 

Vendor  and  vendee 326,  380,  381, 

387,  303,  399,  401,  408,  411 
Vendor's  Uen. .  .280,  391,  407,  410,  724 
Vessels,  abandoned.  .530,  663,  583-688 

altered SIO 

anchorage 

attadied   

bill  of  lading 534, 

biUof  sale 401,  312 

bottomry   518.620 

burned 577 

captain 23,  445,  506,  516-531 

captured 3,  61,  611,  528,  537, 

642,  549,  554,  5n,  SSI 

cargo 52,  68,  516,  521,  533, 

543, 568,  5^  579,  585 

certificate  of  survey 509 

chartered  532,510 

coasting  trade. . .  .42,  509,  518,  533 

collisions 516 

condemned 42,  51,  506 

condition 533 

confiscated    32,  42 

contracts 617 

contribution 546-5^ 

convoy 534,  536 

delivery  of  goods 53S 

derelict    532 

detention 542,  576 

deviation  from  course..536, 580.  381 

disabled    536,537 

duties  of  shipper 541,  562 

embargo 82,  543,  548,  554 

equipment  532,  531 

forfeiture 510 

foreign 61,  62,  519 

freight 63,  65,  433,  517. 

528,  541,  544,  562 

general  average 547-551 

hiring 532-555 

hypothecation. 158,  518-620 

illicit  trade 56a  561,  973 

injured  546,586 

insured 557,  559,  570 

leakage   590 

Uabllityof  owner.  507, 618,  539,  540 

liberty  to  trade 581 

licensed    48,  510 

Uens  519-622 

lightened  547-5^ 

loans 518,    520,560 

loss  hy  fire 577,  57S 

lost  .   ..528,  639.  540,  551.  576.  697 
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Vessels,  master  of. .  .49,  433,  445,  607, 

616-^1,  575,  587,  594 

missing   676 

mortgage  of. 508,  612 

necessaries 159,  445,  617 

negligence 546,  678 

neutral 42,  43 

partial  loss 564,  574,  588-590 

partnership 468,    512,  514 

part  owners 512-514,  535 

passports 511 

provisions '. 548 

recapture  552,  553 

registry 509,  510,512 

repairs 159,  333,  445,  517-^20, 

534,  570,  585-587 

right  of  way 546 

rules  In  steering 546 

sale  of.  .386,  394,  401,  507,  510,  513 

salvage 447,  552-554 

sea  letters 611 

seamen  159,  522-531 

seaworthy   570,  571 

seizure 32 

shipping  articles 522 

ship's  husband 515 

shipwrecked 8,  315,  434,  528, 

529,  548,  552,  584 

smuggling 560 

steering 546 

stranded  549,  584 

substituted    536,597 

supplies 159,  445,  517 

tiUe  to 156,  506-515 

transferred 510 

unsea worthy 523,  571 

value 551,  564,  565,  587 

visitation 17,73,74 

voyage 526 

wages 159,  523-531,  588 

warranty 570 

wrecked 8 

Vested  remainders 743-745,  757 

Veto 110,  111 

Vice  consul 40 

president   105,  124 

Vldnage 626 

ViUenage    283,284 

Virginia    126,611 

Visitation  and  search 17,  73,  74 

Voidable  act 277 

Void  contracts 374 

Voyages 526,535,  545,  554, 

561,  573,  578,  582 

Wagering  contracts 665,  566,  600 

Wagers  565,600 


Wages  generally 262,290 

of  seamen., 

159,  523-531,  562,  587,  598 
Walls^  see  "Party  Walls." 

Wards    655 

Warehousemen 895,  417,  430 

Warrant  of  attorney 452,  453 

Warranty,  breach  of 385,  671 

In  Insurance 570,  602 

of  goods 380,  888,  386,  387 

of  quality 383 

of  tiUe 252,  384,  687,  860,  862 

of  vessel 568,570 

Wars 26-37,  79,  83,  611 

Waste  generally 709-727 

lands 319,  321,  675 

of  lands 240,  690,  691,  840 

Water  courses 621,  628-630,  634 

powers 629 

see  "Seas;"  "Rivers." 
Way,  see  "Right  of  Way." 

Wells    62? 

West  Indies 284 

Whaling  voyages 526 

Wharfingers 430,  451,534 

Wharves   538 

Wheaton's  Reports 178 

Widow,  dower,  see  "Dower." 

election  to  take  under  the  will  6S2 

Jointure 681 

maintenance 683 

mansion-house    684,  685 

quarantine   683 

rights    817,861 

property    678 

restrictions 683 

Wife,  acknowledgment 247,  248 

actions  at  law 248,  249,  258 

alien 673 

contracU 248,  250-253,  259 

debts    246 

deed  854 

disability   239,673 

dower,  see  "Dower." 

gifts  250 

Joint  tenant 812 

Jointure  681 

marriage  settiement.  .251,  867,  682 

powers 247,  251,  252 

property  mortgaged 252,  672 

separate  . . .  .239,  250,  255,  671 
trust  ... .249,  253,  255,  400,  681 

torts  246 

will    253,254 

witness  256,257 

Wild  animals 827,  328 

Will,  acknowledgment 878 
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Wm^  emceUattoa « 

cbUd*s  Interait* 264r287,  317 

codiea   885 

eoostractioii 700,  803,  885,  888 

defined • 874 

estitee  at 705*708 

•xecaton    880 

eoEeeatloii   878 

litetary 874 

Intentloit 662,  778,  803,  886 

language    888,889 

married  woman..263,  254^  876,  883 

mmcupatlTe    879,  880 

origin 817 

powers   264»  803 

protecti<m •  257 

rerlTed   885 

revoked 253,881-885 

signing    879 

things  derisabla 877 


Win,  title  br 874-010 

witaeaies  877-879,881 

words  of  inheritance 662 

Windows 633 

Wtaie 394 

Wisbiqr,  Laws  of 487 

Witnesses 206,  256,  257,  854 

Words,  generaUsr 413,  485 

of  implication 754 

of  limitati<m 713,  753 

of  pordiase 660,  661,  749,  753 

Wrecks,  see  ^'Shipwrecks.'* 

Writ  of  OTor 135,  178 

Books 180,  749 

1,  estate  for 694 

Tiverton's  Beports 190 

Znridi 07 
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